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As we went to press in mid-July for 
the Summer issue of Law Notes, 
the United Kingdom’s House of 

Lords, the upper house of the Parliament, 
was poised to consider the final form of 
the Marriage (Same Sex Couples) Bill, 
which had been approved on second 
reading and referred to committee 
for a final round of amendments, 
including protection for marriages of 
transgender individuals and provisions 
on pension rights for same-sex couples. 
On Monday, July 15, the bill passed its 
third reading in the House of Lords 
and was referred back to the House of 
Commons where, surprisingly, there 
was no interest in doing other than 
approving the amendments made by 
the House of Lords. Thus, the usual 
“ping-pong” game where legislation 
goes back and forth between the two 

chambers until a mutually acceptable 
version emerges did not occur, and the 
House of Commons promptly approved 
the amended bill on Tuesday, July 16, 
sending it to Queen Elizabeth II for the 
final formality of Royal Assent. The 
Queen signed the bill on Wednesday, 
July 17, and it became The Marriage 
(Same Sex Couples) Act 2013. This all 
happened so fast that the Parliament’s 
website did not have as of that date 
a final, consolidated version of the 
bill available, merely the last version 
approved by the Commons and the 
Amendments document approved by 
the House of Lords. 

The process after Royal Assent 
involves the government taking the 
steps necessary to implement the 
legislation, and news reports from the 
U.K. indicated that the first weddings 
would be taking place most likely 
in the summer of 2014. The Act does 

not itself spell out a timetable for 
complete implementation, and it is a 
complex piece of legislation, due to 
the interaction with other statutes and 
the detailed provisions concerning 
religious organizations and the effect 
on existing civil partnerships of same-
sex couples. The Act includes a measure 
introduced during the Parliamentary 
debates, Section 15, under which 
the government is supposed to set 
in motion a process to evaluate the 
Civil Partnership Act 2004, which 
had provided a legal status equivalent 
to marriage for same-sex couples, 
and to determine its ultimate fate, as 
some members of the Parliament had 
argued that same-sex couples should 
continue to have a choice to be in civil 
partnerships rather than marriages, and 
that civil partnership should be made 

available to different-sex couples as 
well. Section 15 goes into immediate 
effect, so the government has a mandate 
to get right to work on it. 

The Secretary of State is charged 
with taking the steps necessary for 
implementation of the same-sex 
marriage provisions, and there will be a 
series of announcements as appropriate 
forms and procedures are made ready, 
with expectations that the process 
will be done by July 1, 2014. (By 
comparison, our London correspondent, 
Robert Wintemute of the Faculty of 
Law at King’s College, notes that the 
Civil Partnerships Act was passed in 
November 2004 but was not finally 
implemented until December 2005.)

The Act affects England and Wales. 
A separate bill has been proposed by 
the government in Scotland which, 
although still part of Great Britain, has 
a large degree of legislative autonomy 

as a result of changes implemented late 
in the last century. That bill is expected 
to pass later in 2013, but it remains 
controversial. Similarly, separate 
legislation for Northern Ireland has yet 
to be considered.

The addition of England and Wales to 
the jurisdictions with marriage equality 
sharply increases the overall number 
of people living in such jurisdictions. 
According to 2011 census figures, the 
combined populations of England and 
Wales amount to more than 56 million 
people.

The marriage equality measure 
clearly intends to protect churches and 
similar religious institutions from any 
requirement to violate the tenets of their 
faiths by having to perform marriages 
contrary to those tenets. But the Daily 
Mail reported on August 3 that a gay 

couple, intent on having a church 
wedding, were instituting a legal action 
to require the Church of England to 
perform a wedding for them once the law 
goes into effect. Barrie Drewitt-Barlow 
and Tony Drewitt-Barlow, described in 
the article as “the first gay couple to be 
named on a child’s birth certificate in 
1999,” presumably will base their claim 
on European law to which the U.K. is 
a party under the European Convention 
on Human Rights. 

Elsewhere in the British 
Commonwealth, New Zealand’s 
marriage equality law went into effect 
on August 19, 2013, making that country 
the first in Oceania to authorize same-
sex marriages. In Australia (see below), 
federal legislation on marriage equality, 
supported by the incumbent Prime 
Minister, will not receive consideration 
until after elections scheduled to take 
place early in September. ■

Marriage Equality Enacted for England and Wales

The addition of England and Wales to the jurisdictions with 
marriage equality sharply increases the overall number of people 
living in such jurisdictions.  
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California Senate Bill 1172, 
which bans state-licensed 
mental health providers from 

conducting “sexual orientation 
change efforts” (SOCE), commonly 
known as “conversion therapy,” on 
patients who are under age 18, was 
scheduled to go into effect on January 
1, 2013, but two lawsuits challenging 
its constitutionality, mainly on First 
Amendment free speech grounds, 
were filed by practitioners and others, 
leading to conflicting rulings on 
motions for preliminary relief.  On 
August 29, a 9th Circuit panel, ruling 
in a consolidated consideration of 
appeals from the two district court 

rulings, held that S.B. 1172 survived the 
constitutional challenges presented to 
the court, and remanded the two cases 
to the respective district court judges 
for further consistent proceedings. 
Most significantly, the court ruled that 
the practice of SOCE, even though it 
mainly involves talking by the therapist 
and patient, is not “speech” protected 
by the First Amendment, but rather 
a medical practice that incidentally 
involves speech. Pickup v. Brown, 2013 
U.S. App. LEXIS 18068, 2013 WL 
4564249. 

Writing for the court, Circuit 
Judge Susan P. Graber began by 
providing a brief history of SOCE and 
summarizing the views of professional 
associations in mental health and 
related fields. SOCE efforts date from 
a time when it was widely believed that 

homosexuality was a form of mental 
illness requiring a cure, and both 
“aversive” and “non-aversive” methods 
were tried to attempt to change an 
individual’s sexual orientation. Among 
the most controversial aversive methods 
were lobotomies, shock treatment, 
and induced nausea. These have been 
disavowed by most contemporary 
practitioners of SOCE, including the 
plaintiffs in these cases, who assert that 
their treatments rely almost entirely 
on speech. As such, they claim a First 
Amendment right to be free of state 
regulation of the treatments.  Since 
the American Psychiatric Association 
voted in 1973 to remove homosexuality 

from its published list of mental 
disorders (the Diagnostic and Statistical 
Manual), other major professional 
health organizations have followed suit, 
and having declared that homosexuality 
is not a mental illness, the mainstream 
mental health professions have rejected 
SOCE as unnecessary and ineffective. 
Furthermore, based mainly on anecdotal 
evidence, which was considered by 
California legislators when they 
enacted S.B. 1172, the professional 
associations now condemn SOCE as 
potentially harmful to patients.

The legislation does not impose 
criminal penalties on therapists for 
providing SOCE to minors, but as a 
matter of regulation mandates that such 
treatment not be provided by licensed 
therapists and makes it a basis for loss 
of a license for unprofessional conduct. 

Judge Graber points out that the law 
leaves licensed therapists free to talk 
about SOCE, to recommend it to their 
minor clients (who would have to go 
out of state to receive such “treatment” 
from a licensed professional), to 
advocate it publicly, and event to refer 
a minor to a non-licensed individual 
such as a religious authority. However, 
if they want to provide such treatment 
themselves, they must either “wait 
until the minor turns 18 or be subject 
to professional discipline.” Thus, in 
the court’s view, the law “regulates 
the provision of medical treatment, but 
leaves mental health providers free to 
discuss or recommend treatment and to 
express their views on any topic.”

Regulations of conduct are treated 
differently from regulations of speech. 
The plaintiffs argued that because 
the treatment consisted mainly of 
speech, the strict rules worked out by 
the courts to protect speech under 
the First Amendment should apply, 
putting a high burden on the legislature 
to justify this restriction. The court 
disagreed, finding that past cases had 
drawn a distinction between mental 
health treatment and speech. “We 
distill the following relevant principles” 
from prior cases, wrote Graber: “(1) 
doctor-patient communications about 
medical treatment receive substantial 
First Amendment protection, but the 
government has more leeway to regulate 
the conduct necessary to administer 
treatment itself; (2) psychotherapists 
are not entitled to special First 
Amendment protection merely because 
the mechanism used to deliver mental 
health treatment is the spoken word; 
and (3) nevertheless, communication 
that occurs during psychotherapy does 
receive some constitutional protection, 
but it is not immune from regulation.”

“Because SB 1172 regulates only 
treatment,” wrote Graber, “while 
leaving mental health providers 
free to discuss and recommend, 
or recommend against, SOCE, we 

9th Circuit Rejects Constitutional Challenge to 
California Ban on Conversion Therapy for Minors

The court ruled that the practice is 
not “speech” protected by the First 
Amendment, but rather a medical practice 
that incidentally involves speech.
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conclude that any effect it may have 
on free speech interests is merely 
incidental. Therefore, we hold that SB 
1172 is subject to only rational basis 
review and must be upheld if it ‘bears 
a rational relationship to a legitimate 
state interest.’” As to that, “protecting 
the physical and psychological well-
being of minors, including lesbian, gay, 
bisexual and transgender youth, and 
in protecting minors against exposure 
to serious harms caused by sexual 
orientation change efforts” was the 
interest stated by the legislature, and the 
court found that “protecting the well-
being of minors is a legitimate state 
interest.” Did legislators have a rational 
basis for concluding that this law could 
advance such an interest? Surely yes, in 
light of the evidence considered by the 
legislature about the ineffectiveness of 
SOCE and its harmful effects.

The legislature relied heavily on 
a report compiled by an American 
Psychological Association Task Force, 
as well as formal resolutions adopted by 
“many other professional associations.”  
With few exceptions, the mainstream 
of professional organizations in the 
medical and mental health fields 
has arrived at “the overwhelming 
consensus” that “SOCE was harmful 
and ineffective.” Wrote Graber, “On this 
record, we have no trouble concluding 
that the legislature acted rationally by 
relying on that consensus.”

The court also disposed of various 
other arguments plaintiffs had raised. It 
found that the relationship of doctor and 
patient did not amount to an “expressive 
association” meriting constitutional 
protection, that the measure was not 
unduly vague or overly broad, and that 
it did not abridge the fundamental rights 
of parents regarding the upbringing of 
their children. “Although the plaintiffs 
argue that they cannot ascertain where 
the line is between what is prohibited 
and what is permitted – for example, 
they wonder whether the mere 
dissemination of information about 
SOCE would subject them to discipline 
– the text of SB 1172 is clear to a 
reasonable person.”

“Moreover,” Graber pointed out, 
“considering that SB 1172 regulates 

licensed mental health providers, who 
constitute ‘a select group of persons 
having specialized knowledge,’ the 
standard for clarity is lower.” 

As to the overbreadth argument, 
Graber reiterated that the effect of 
the law on speech was incidental to 
its regulation of medical practice, and 
“any incidental effect,” she wrote, “is 
small in comparison with the ‘plainly 
legitimate sweep’ of the ban.”

Finally, as to parental rights, she 
pointed out that the state has been upheld 
in a variety of contexts in imposing 
or prohibiting particular medical 
treatments. For example, compulsory 
vaccination schemes have been upheld 
over the protest of parents, and the courts 
have stepped in to mandate medical 
treatments that were rejected by parents 
on religious grounds. “We are unaware 
of any case that specifically addresses 
whether a parent’s fundamental rights 
encompass the right to choose for a 
child a particular type of provider for 
a particular treatment that the state 
has deemed harmful,” Judge Graber 
wrote, “but courts that have considered 
whether patients have the right to choose 
specific treatments for themselves have 
concluded that they do not.” Clearly, 
parents’ rights concerning treatment 
for their children would not be greater 
than their rights concerning their own 
treatment.

Although it seems likely that the 
plaintiffs will seek further review, it is 
unlikely that the 9th Circuit would agree 
to delay further the implementation of 
the law pending such an appeal.

In addition to attorneys from the 
Attorney General’s Office, the law was 
defended by intervenors represented by 
the National Center for Lesbian Rights, 
whose legal director, Shannon Minter, 
participated in the oral argument before 
the 9th Circuit. The case attracted 
amicus briefs from a wide range of 
professional groups, and all the major 
LGBT rights organizations participated 
in some form in the case. The court’s 
decision may prove influential outside 
the 9th Circuit, as a legal challenge gets 
underway in New Jersey to a similar 
statute recently signed into law by 
Governor Chris Christie. ■
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Reacting quickly to the 
constitutional implications of 
the U.S. Supreme Court’s June 

26 ruling in United States v. Windsor, 
county clerks and trial judges moved 
during August to allow same-sex 
couples to marry in the state. 

Several lawsuits were pending on 
marriage equality. One was a test case 
filed in Albuquerque by the ACLU on 
behalf of a group of plaintiffs, the 
other a petition directly in the New 
Mexico Supreme Court on behalf of 
two men – Alexander Hanna and Von 
Hudson, seeking a marriage license 
from the Santa Fe County Clerk and 
asking the court to mandate the clerk 
to issue one. 

On August 22, Santa Fe County 
District Judge Sarah Singleton 
issued an “order to show cause,” 
telling Santa Fe County Clerk 
Geraldine Salazar to “comply with 
your mandatory, nondiscretionary 
duty to issue marriage licenses on 
an equitable, nondiscriminatory 
basis, without regard to sex or sexual 
orientation,” or respond to the order 
with an explanation for not issuing 
such licenses. Salazar, an avowed 
supporter of marriage equality 
who says she had hesitated to issue 
licenses to same-sex couples without 
some direction from the courts or 
state officials, then issued several 
licenses on August 23, including to 
the plaintiffs in the case. 

The legal issues in New Mexico 
are unusual because this is one of the 
few states that lacks anti-marriage 

equality legislation or constitutional 
provisions, and has a marriage 
statute that arguably lends itself to an 
interpretation that could allow same-
sex marriages. 

The ACLU and National Center 
for Lesbian Rights sued in the 2nd 
Judicial District Court in Albuquerque 
(Bernallilo County), but there was 
also a petition to the state Supreme 
Court to take up the question directly. 
Attorney General Gary King, a 
Democrat who will be running for 
governor, had previously opined that 
the state’s marriage statute cannot 
be construed to authorize same-sex 
marriages as a matter of legislative 
intent but, on the other hand, that 

there is no public policy against such 
marriages that would lead to non-
recognition of same-sex marriages 
validly contracted elsewhere, and he 
indicated that he would not oppose 
county clerks issuing licenses to 
same-sex couples. 

Responding at the request of the 
Supreme Court to the petition filed by 
Hanna and Hudson, Attorney General 
King opined that same-sex couples 
should be held to have a right to 
marry in New Mexico -- indeed, that 
the existing ban is unconstitutional 
-- but that the Supreme Court should 
not rule on the pending petition 
because it would be inappropriate 
to allow individuals unhappy with a 
clerk’s decision to be able to appeal 
directly to the state’s Supreme Court, 
bypassing the rest of the judicial 
system. Counsel for Santa Fe County 

Clerk Salazar, a named respondent on 
the petition, argued that under New 
Mexico law the Supreme Court does 
not have authority to issue a writ of 
mandamus to a county clerk, and that 
the action should have been brought 
in the District Court. The Santa Fe 
City Council, which had previously 
passed a resolution supporting 
marriage equality, filed a brief in 
favor of Hanna and Hudson’s petition, 
and requesting time for oral argument 
in case the court decided to take the 
case and hold arguments. Santa Fe 
New Mexican, July 25; Albuquerque 
Journal, July 27. The Supreme Court 
announced within days that it would 
not rule in response to the petitions, 

instructing the parties to go through 
the normal process of beginning their 
cases in the trial court. 

Facts on the ground seemed likely 
to outstrip the courts, however, as 
the Dona Ana County Clerk in Las 
Cruces, Lynn Ellins, had already 
issued licenses, stating he was tired 
of waiting for the state to make up its 
mind on this issue while it seemed 
clear that same-sex couples were 
entitled to receive licenses, and other 
county clerks were contemplating 
similar moves. Albuquerque Journal, 
Aug. 24; New York Times, Aug. 22. The 
New York Times (Aug. 23) reported 
that more than 90 same-sex couples 
had received licenses in Las Cruces 
by August 23rd, before the Santa Fe 
clerk started issuing them in response 
to Judge Singleton’s Order to Show 
Cause. Salazar issued several licenses 

State Trial Courts in New Mexico Short-Circuit the Process, 
Ordering County Clerks to Issue Marriage Licenses

The legal issues in New Mexico are unusual because this is one 
of the few states that lacks anti-marriage equality legislation or 
constitutional provisions.
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on Friday, Aug. 24, to the plaintiffs in 
the pending case and other couples, as 
well as to NCLR/ACLU co-plaintiffs 
Jen Roper and Angelique Neuman, 
whose case was publicized as being 
particularly sympathetic, inasmuch 
as Jen was recently diagnosed with 
aggressive brain cancer predicted 
to be fatal within 18 months, and 
had originally sued for the limited 
purpose of getting their out-of-state 
marriage recognized for purposes of 
the death certificate and surviving 
spousal rights. 

On Monday, August 26, Bernallilo 
County (Albuquerque) District 
Judge Alan Malott, ruling on pre-
trial motions in the ACLU/NCLR 
case, agreed with Judge Singleton, 
and ordered the Bernallilo County 
Clerk, Maggie Toulouse Oliver, to 
begin issuing licenses to same-sex 
couples. Ruling from the bench, 
Judge Malott said that the existing 
marriage statute “does not preclude 
nor prohibit issuance of a marriage 
license to otherwise qualified couples 
on the basis of sexual orientation 
or the gender of its members,” and 
that were it found to do so, “those 
prohibitions are unconstitutional 
and unenforceable” under the state 
constitution. He found that further 
delay would work an irreparable injury 
on same-sex couples. Anticipating the 
ruling, Oliver had begun preparing 
the necessary documents, but delayed 
implementing the ruling until Tuesday 
morning, Aug. 27, due to computer 
programming issues. Buzzfeed.com, 
Aug. 26; New York Times, Aug. 27; 
Associated Press, Aug. 27.

Thus, as of Tuesday morning, 
August 27, when Oliver’s office began 
issuing licenses, same-sex couples 
could marry in the state’s three largest 
counties, whose combined population 
of just over one million constitute 
about half the population of the state. 
In light of the attorney general’s 
position, and the willingness of the 
county clerks to response without 
protest to the trial court orders, it 
was unclear who, if anyone, would 
appeal or have standing to do so. 

Furthermore, by Tuesday afternoon, 
clerks in San Miguel and Valencia 
Counties were announcing their 
intentions to join the club. Then the 
Dona Ana County Commissioners, 
meeting on August 27, passed a non-
binding statement of support for 
County Clerk Ellin’s decision. Clerks 
in San Miguel and Valencia counties 
announced that they had place orders 
for gender-neutral forms that would 
enable them to take applications from 
same-sex couples. Valencia County 
Clerk Peggy Carabajal said her office 
would start issuing licenses to same-
sex couples on August 28, and San 
Miguel County Clerk Melanie Rivera 
made a similar announcement. In 
Albuquerque, on August 27, Bernallilo 
County Metropolitan Court Judge 
Jason Greenlee conducted marriage 
ceremonies for same-sex couples, and 
word spread that District Court Judge 
Jeff McElroy in Taos had signed an 
order directing the Taos County Clerk, 
Anna Martinez, to issue licenses 
to same-sex couples. By this point, 
Republicans in the state legislature 
started making noises about taking 
some sort of action to stem the tide; 
such reports lit a fire under same-
sex couples rushing to get licenses 
before the process could be shut 
down. Using 2010 census figures, it 
appeared that by Wednesday, August 
28, counties whose population 
cumulatively numbered well over half 
of the state’s population were issuing 
licenses to same-sex couples, and 
several hundred couples had received 
licenses and had ceremonies quickly 
performed. Las Cruces Sun-News, 
Aug. 28; Albuquerque Journal, Aug. 
28. On August 30, newspapers in the 
state were reporting that 1st Judicial 
District Judge Sheri Raphaelson had 
ordered Los Alamos County Clerk 
Sharon Stover to issue a marriage 
license to the lesbian couple who 
had petitioned the court, or prepare 
to argue on an order to show cause 
why the license would not be 
issued. This would spread marriage 
equality to seven counties by the 
end of August. The newspapers also 

reported that District Judge Alan 
Malott had signed an order allowing 
31 county clerks and the New Mexico 
Association of Counties to intervene 
in the pending Bernallillo County 
same-sex marriage case, providing a 
vehicle to bring the issue to the New 
Mexico Supreme Court on appeal 
from that court’s order to the clerk to 
issue licenses. Albuquerque Journal, 
Aug. 30. 

 Governor Susana Martinez, a 
Republican with national political 
aspirations, had previously taken the 
position that the question whether 
same-sex couples could marry in 
New Mexico should be decided by a 
referendum. She did not immediately 
react to these developments at the 
county level, but presumably could 
try to defend the existing ban, as 
Pennsylvania Governor Tom Corbett, 
also a Republican, has signaled that 
he will do in his state in light of the 
Democratic attorney general’s refusal 
to defend the existing same-sex 
marriage ban in that state.

There is a prior history on this 
issue in New Mexico. In 2004, the 
Sandoval County Clerk, Victoria 
Dunlap, reacting to events in other 
states, including the granting of 
marriage licenses in San Francisco, 
had issued more than sixty licenses 
to same-sex couples in February 
before Attorney General Patricia 
Madrid objected and threatened to 
sue her. Many of those sixty couples 
had quickly gone through ceremonies 
and filed marriage certificates in 
the clerk’s office. On August 28, 
2013, responding to a letter from the 
current Sandoval County Clerk about 
the statuses of those marriages, the 
Attorney General Gary King said that 
those marriages were “presumptively 
valid,” and that even though somebody 
in the office had labeled them as 
“void” or “invalid,” “New Mexico 
law plainly does not provide county 
clerks with the rights to invalidate 
marriages.” This generated headlines 
proclaiming that the 2004 marriages 
were and remained valid. Associated 
Press, Aug. 29. ■
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Reversing decisions by U.S. District 
Judge Martin K. Reidiner and a 
U.S. Magistrate Judge, a three-

judge panel of the U.S. 4th Circuit 
Court of Appeals voted 2-1 to acquit 
a gay man who had been convicted 
of disorderly conduct for groping an 
undercover federal ranger who had 
targeted him in a vice sting operation 
in November 2009 at the Sleepy Gap 
Overlook of the Blue Ridge Parkway 
in Buncombe County, North Carolina, 
near the city of Asheville. The decision 
is U.S. v. Lanning, 2013 WL 3770694 
(4th Cir., July 19, 2013).

Writing for the court, Circuit Judge 

James A. Wynn, Jr., found that “no 
rational trier of fact could find beyond 
a reasonable doubt” that Joe Lanning’s 
“brief touch of the ranger’s crotch, done 
in response to the ranger’s deliberate 
attempt to convince Defendant that 
he would have sex with him, was 
‘physically threatening or menacing’ 
or ‘likely to inflict injury or incite 
an immediate breach of the peace.’” 
Wynn also found that Lanning’s 
conduct was not “obscene” under the 
circumstances.

The U.S. Park Service and Forest 
Service, claiming to have received 
complaints from members of the 
public that the Sleepy Gap Overlook 
had become a locus of gay male sex 
activity, undertook a joint operation 
“designed to enable officers to identify 
and arrest men who were using the 
area for sexual solicitation or activity 

with other men.” Joe Darling, a 200 
pound 33- year-old park ranger, had 
been assigned to undercover duty as 
part of this operation, and was out 
looking to find gay men to arrest.

Darling spotted Joe Lanning, a 
62-year-old retiree, on a trail near the 
Overlook, and set out to arrest him by 
provoking him into some actionable 
conduct. As Judge Wynn tells the story 
in his summary of the trial record, 
“As Darling walked past Defendant, 
Defendant grabbed his own groin and 
kept walking. Darling said hello and 
also kept walking. Five or ten minutes 
later, after walking around in the woods 

and talking to a few other people, 
Darling went looking for Defendant 
and found him standing by himself 
on an unofficial trail. Darling engaged 
Defendant in a casual conversation 
about the weather for several minutes. 
Darling then commented that 
Asheville was ‘an open community,’ 
accepting of a homosexual lifestyle. 
Defendant responded that he ‘wanted 
to be F’ed.’ Darling replied ‘okay or 
yes, or some to that affirmative,’ and 
‘gave Lanning every reason to believe 
that Darling was good to go.’ At that 
point, Defendant – who was facing 
Darling and standing approximately 
three to five feet away from him – 
turned around, took one or two steps 
backward towards Darling, and, with 
his left hand, reached back and ‘very 
briefly’ touched Darling’s fully-
clothed crotch. Darling described the 

touch as ‘a fairly firm grasp’ that lasted 
‘very briefly,’” until he could get the 
words out: “Police officer, you’re 
under arrest.”

Lanning was charged with 
“disorderly conduct” under a federal 
regulation adopted by the U.S. Interior 
Department to regulate conduct on 
federal park land. The regulation 
provides that a person commits the 
offense of “disorderly conduct” if 
he “uses language, an utterance, or 
gesture, or engages in a display or act 
that is obscene, physically threatening 
or menacing, or done in a manner that 
is likely to inflict injury or incite an 
immediate breach of the peace.”

A magistrate judge sentence 
Lanning to 15 days in prison, a $1000 
fine, and a two-year ban on visiting 
any federal forests or parks. Lanning 
appealed to the district court, which 
found that the magistrate judge did 
not have authority to impose the two-
year ban and returned the case to 
the magistrate for resentencing. The 
second time around, the magistrate 
judge sentenced Lanning to 15 days 
and a $500 fine, which the district 
court affirmed.

Lanning appealed to the 4th Circuit, 
claiming that the government failed to 
meet its burden of proving beyond a 
reasonable doubt that he had engaged 
in disorderly conduct.

First, the appeals court found that 
the word “obscene” as used in this 
regulation was “unconstitutionally 
vague as applied” because it “would 
not have provided him, or anyone of 
ordinary intelligence, fair warning 
that the complained-of conduct was 
obscene.” Consulting dictionaries 
for a definition of this term, which 
is not defined in the regulation, 
the court said that “under these 
circumstances, we cannot conclude 
that anyone ‘of ordinary intelligence’ 
would understand that such conduct 
is ‘morally repulsive’ or ‘offensively 
or grossly indecent’ or ‘lewd.’” Judge 
Wynn went on to observe that this case 

4th Circuit Panel Acquits Gay Man Arrested in North 
Carolina Sex Sting Operation

“Simply enforcing the disorderly 
conduct regulation on the basis of 
citizen complaints therefore presents a 
real threat of anti-gay discrimination.” 
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showed “the real risk that the provision 
may be ‘arbitrarily and discriminatorily 
enforced,’” because this sting 
operation “specifically targeted gay 
men. Perhaps not surprisingly, then, the 
all-male undercover rangers arrested 
only men on the basis of disorderly 
homosexual conduct. The impetus for 
the sting operation: citizen complaints. 
Darling testified that ‘the public 
was concerned’ about ‘male on male 
activity in that area that was targeted.’ 
Darling testified that every single one 
of the citizen complaints had been 
about homosexuals. It may be that gay 
men engage more frequently in sexual 
activity in the Blue Ridge Parkway 
and therefore generate more citizen 
complaints. Yet it is entirely plausible 
that the public in and around the Blue 
Ridge Parkway subjectively finds 
homosexual conduct, even relatively 
innocuous conduct such as that at issue 
here, particularly ‘morally repulsive’ 
and ‘grossly indecent,’ and therefore 
complains. If the public is, by contrast, 
not similarly troubled by a woman 
propositioning her boyfriend for sex 
and then briefly touching his clothed 
crotch, there would exist no citizen 
complaints and no related sting, even 
for otherwise identical heterosexual 
conduct. Simply enforcing the 
disorderly conduct regulation on the 
basis of citizen complaints therefore 
presents a real threat of anti-gay 
discrimination.”

Wynn said that the court’s holding 
was not that the regulation was 
unconstitutionally vague “per se,” 
but rather was vague as applied to 
these circumstances, contrasting 
another case in which a court rejected 
a vagueness challenge where the 
defendant was arrested while engaging 
in masturbation and fellatio in a 
national park, and stating complete 
agreement with that case. “The conduct 
at issue here, however,” he wrote, “is of 
a qualitatively different, significantly 
more benign nature. We do not believe 
that a reasonable defendant would 
know that by engaging in such conduct 
under the circumstances of this case, 
he would be subjecting himself to 
criminal liability. That, coupled 

with our serious concern regarding 
discriminatory enforcement, leads 
us to conclude that [the regulation] is 
unconstitutionally vague as applied 
and that the ‘obscene’ prong of the 
regulation therefore cannot serve as a 
basis for Defendant’s conviction.”

The court was similarly persuaded 
as to the other two prongs of the 
regulation.

As to the requirement that conduct be 
“physically threatening or menacing,” 
wrote Wynn, “it defies logic that 
Darling was shocked by Defendant’s 
touch when it was, in fact, precisely 
what Darling had been ‘stringing 
Defendant along’ to do – to cross a 
certain line’ so that he could arrest 
him. “Facts matter,” insisted Wynn. 
“Had Defendant and Darling engaged 

in flirtatious conversation that did not 
involve an agreement to have sex, a 
reasonable person might well have 
felt physically threatened or menaced” 
by Lanning’s actions. “Likewise, 
had Defendant pinned Darling down 
and attempted to remove Darling’s 
clothing, a reasonable person, even 
one who had consented to sex, might 
well have felt physically threatened 
or menaced by that conduct.” But that 
was not this case.

Turning to the requirement that 
defendant’s conduct was “done in 
a manner that is likely to inflict 
injury or incite an immediate breach 
of the peace,” the court was again 
unpersuaded, pointing out that “Darling 
approached Defendant and engaged in 
flirtatious conversation” and Darling 
agreed to Lanning’s proposition to 
have sex. “Only after Darling agreed to 
Defendant’s proposition did Defendant 
back up to Darling and briefly touch 

Darling’s clothed crotch, whereupon 
Darling arrested him.” Given these 
circumstances, wrote Wynn, Darling 
has “given Defendant ‘every reason to 
believe that’ Darling was ‘good to go.’” 
“ No rational trier of fact could thus 
conclude that Darling himself likely 
would react violently to Defendant’s 
fleeting touch,” wrote Wynn. “Further, 
if one were to take Darling’s real 
identity, i.e., that of an undercover 
ranger, into account, the government’s 
burden would be even greater, 
because a properly trained officer may 
reasonably be expected to exercise 
a higher degree of restraint than the 
average citizen, and thus be less likely 
to respond belligerently to ‘fighting 
words.’” Remarking on the briefness 
of the encounter, Wynn speculated that 

even a member of the general public 
stumbling upon the scene would be 
unlikely to be provoked into a violent 
response.

Wynn was joined in his opinion by 
Circuit Judge Henry Franklin Floyd. 
Both judges in the majority were 
appointed to the court by President 
Obama.

The dissenter, Allyson Kay Duncan, 
was appointed by George W. Bush. 
She accused the majority of failing 
to accord “the level of deference to 
the magistrate judge’s findings of fact 
required by our standard of review. 
I believe that a rational trier of fact 
could have found a physical touching 
such as this implying an immediate 
intent to engage in sexual activity in 
public both obscene and physically 
threatening or menacing within the 
meaning” of the regulation. However, 
she did not expand on these remarks to 
justify her conclusion. ■

The appeals court found that the word 
“obscene” as used in this regulation was 
“unconstitutionally vague as applied.”
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7th Circuit Remands Gay Mexican’s Withholding 
of Removal Claim to BIA

A panel of the U.S. Court of 
Appeals for the 7th Circuit has 
granted a petition for review of 

the Board of Immigration Appeals’ 
(BIA) decision to deny withholding 
of removal to a gay, HIV-positive man 
from Mexico, finding that the BIA 
had failed to comply with a regulation 
governing review of Immigration 
Judge (IJ) decisions by engaging in 
de novo review of facts decided by the 
IJ. Rosiles-Camerana v. Holder, 2013 
U.S. App. LEXIS 17551, 2013 WL 
4457283 (August 21, 2013). The court, 
in an opinion by Circuit Judge Frank 

Easterbrook, remanded the case to the 
BIA for “proceedings consistent with 
this opinion.”

The petitioner, a Mexican citizen, 
was brought to the U.S. in 1977, when 
he was ten years old, and became a 
permanent resident but never applied 
for citizenship. He was convicted on 
a charge of indecent solicitation of 
a minor, a felony, lost his permanent 
resident status and was ordered to be 
removed to Mexico. He argued that as 
an openly gay HIV-positive man, he 
faced a risk of persecution or torture 
if deported to Mexico, and sought 
withholding of removal and protection 
under the Convention Against Torture 
(CAT). He persuaded the IJ, who 
granted both withholding relief under 

the statute and also under the CAT, only 
to be reversed by the BIA. On remand, 
the IJ “adhered to his position,” but the 
BIA stubbornly adhered to its position, 
again reversing the IJ, and petitioner 
sought relief from the court of appeals.

The most recent BIA decision said 
that “the probability of future harm is a 
legal question that we review de novo” 
and “in assessing the probability of 
harm de novo, we may give different 
weight to the evidence than did the 
Immigration Judge.” The BIA accepted 
the IJ’s findings of “historical fact” 
but “disagreed with the IJ about the 

risk implied by those facts.” Most 
particularly, the IJ was convinced by 
expert testimony about murders of gay 
men in Mexico that there would be a 
substantial risk to the petitioner if he 
were deported. But the BIA looked at 
the same statistics and drew a different 
conclusion. The IJ was impressed that 
there were 148 documented hate crime 
murders of gays in Mexico between 
1995 and 2006. The BIA looked at that 
number, did its own calculations, and 
concluded that this meant that it was 
“unlikely (a risk of no more than 1 in 
100,000) that any given gay man would 
be killed in any given year.” Thus, the 
IJ’s conclusion that anti-gay murders 
were “frequent” did not impress the 
BIA, which found that petitioner failed 

to meet the burden of showing that 
there was a “clear probability” that 
he would be murdered if returned to 
Mexico. 

Wrote Easterbrook, “The Board 
treated the risk of future harm” – which 
is a dispositive issue in this kind of case 
– “as a matter of legislative fact, and it 
took the view that decisions on mixed 
(or ‘ultimate’) questions are open to 
plenary decision” on review. The court 
agreed with the petitioner that “the 
Board made a legal error by engaging 
in this kind of review, pointing 
particularly to a regulation, 8 C.F.R. 
Sec. 1003.1(d)(3), that provides that 
“The Board will not engage in de novo 
review of findings of fact determined 
by an immigration judge,” which would 
include “findings as to credibility of 
testimony” which would be subject 
to a “clearly erroneous” standard for 
reversals. In this case, the BIA did not 
reject the IJ’s findings of fact, but took 
the position that the determination 
of whether petitioner would incur a 
probability of persecution was not the 
kind of factual finding to which it need 
defer. 

Easterbrook noted that there is a split 
of authority among the circuits about 
how to review such BIA decisions, 
and the 7th Circuit panel favored 
the authority represented by a 3rd 
Circuit decision, Kaplun v. Attorney 
General, 602 F.3d 260 (2010), holding 
that “the Board is entitled to adopt 
an independent view about whether 
a potential harm identified by an IJ 
amounts to ‘persecution’ or ‘torture,’ 
but that an IJ’s predictions (which it 
called the ‘present probability of a 
future event’) – such that a particular 
harm is ‘likely’ should an alien return 
to his native land – are ‘facts’ under 
clause (i) [of the regulation], and the 
Board’s role is limited to identifying 
clear error by the IJ.”

The question here, as Easterbrook 
puts it, is whether predictions about 

Petitioner argued that as an openly 
gay HIV-positive man he faced a risk 
of persecution or torture if deported 
to Mexico, and sought withholding 
of removal and protection under the 
Convention Against Torture (CAT). 
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the probability of persecution depend 
primarily on country conditions, “not 
(necessarily) on facts unique to the 
alien.” If country conditions are the 
most important concern, there would be 
much less reason to defer to findings of 
historical fact concerning the alien in 
question in reaching a sound judgment 
about such probability. Easterbrook 
points to the concern that different 
IJs might reach sharply different 
conclusions about the probability that a 
gay man deported to a particular country 
would be subjected to persecution 
there, but notes the potential salience 
of historical facts, regardless of the 
overall country conditions. In this case, 
the petitioner contends that “he is at 
greater risk” than other gay men. “He 
is not only gay and HIV positive but 
also ‘out’ and planning to live openly 
with his partner. He contends, and the 
IJ found, that his family has disowned 
him and will not offer any support. 
He adds that, because he has lived in 
the United States most of his life and 
does not know contemporary Mexican 
customs, he will find it hard to avoid 
attracting attention from persons who 
might do him harm. And he stresses 
that injuries (and deprivation of 
economic opportunities) short of death 
may amount to persecution.”

The court decided that “the question 
for the Board on remand is thus not 
whether aggregate data imply that 
Rosiles-Camerana is likely to be 
killed, but whether the IJ clearly erred 
in finding that he is more likely than 
not to be persecuted.” That is not a 
question for the court to decide, but 
“for the Board in the first instance.” 
However, the court’s summary of the 
petitioner’s argument makes it sound 
like a strong claim for individualistic 
fact-finding.  The court’s powers of 
review are limited by statute in light 
of the petitioner’s conviction of a 
felony, which leaves a large range of 
discretion to the Board. On the other 
hand, the regulation governing the 
Board’s appellate authority constrains 
it substantially in second-guessing IJ 
fact-finding, as this decision shows. ■

Minnesota Supreme Court 
Approves Acquittal of Gay Man 
Who Transmitted HIV to Partner

The Minnesota Supreme Court 
unanimously ruled on August 21 
that the state’s court of appeals 

had correctly reversed the conviction 
of Daniel James Rick, an HIV-positive 
gay man who had transmitted HIV to 
his partner, finding that neither part of 
the state’s law penalizing “attempted 
first-degree assault by communicable 
disease” applied to his case. All five 
members of the Court who participated 
in the case approved Chief Justice Lorie 
Gildea’s opinion for the court. Two 
members did not participate. State of 
Minnesota v. Rick, 2013 Minn. LEXIS 
375, 2013 WL 4451116.

Rick was diagnosed HIV-positive 
in 2006, at which time he received 
counseling about HIV transmission. 
In 2009, he met D.B. through a “social 
website” and they began a relationship 
that included unprotected anal sex. Rick 
maintains that he disclosed his HIV-
status and that the sex was consensual.  
D.B. subsequently tested positive for 
HIV. The men had sex again after D.B.’s 
positive test, but the relationship ended 
and D.B. complained to law enforcement 
about Rick, who was charged with 
violating the Minnesota statute, Section 
609.2241. At trial, Rick’s attorney 
argued that since Rick had disclosed his 
status before having sex, he could not be 
found guilty of the charged offense. 

The relevant Minnesota statute 
has two parts, and Rick was charged 
with violating both of them. The first 
part makes it a crime for somebody 
who “knowingly harbors an infectious 
agent to transfer” it through “sexual 
penetration with another person without 
first having informed the other person 
that the person has a communicable 
disease.” The second part makes it a 
crime for somebody who “knowingly 
harbors an infectious agent to transfer 
blood, sperm, organs or tissue, except as 
deemed necessary for medical research 
or if disclosed on donor screening 
forms.” Clearly, if the jury believed 
Rick’s testimony, it would have to acquit 

on the first charge, and that is what the 
jury did.

As to the second part of the statute, 
however, the state argued that it literally 
applied to Rick’s situation, regardless 
whether he had disclosed his HIV-status, 
because his conduct involved a transfer 
of sperm to D.B. Rick argued in defense 
that the second part of the statute did not 
apply to sexual activity, only to medical 
transfers of blood, sperm, organs or 
tissue through sale or donations. The 
trial judge accepted the state’s argument, 
charging the jury accordingly, so the 
jury convicted on that charge. The trial 
judge sentenced Rick to 49 months in 
prison, but stayed the sentence while 
the case went on appeal, so Rick has not 
actually been to prison.

The state’s court of appeals found 
Rick’s argument about the interpretation 
of the second part of the statute more 
convincing. That court decided that the 
language of the second part, viewed 
in context, was ambiguous as it could 
reasonably be given both the state’s 
interpretation and Rick’s interpretation. 
When a criminal statute is ambiguous 
and subject to alternative interpretations, 
courts generally apply a “rule of 
lenity” under which they adopt the 
interpretation urged by the defendant, to 
avoid convicting somebody for conduct 
that was not clearly criminal. In this 
case, it would be reasonable for Rick 
to think that he had fulfilled his legal 
obligations by disclosing his HIV status 
to D.B. who could make an informed 
judgment about engaging in unprotected 
anal sex with Rick.

The Supreme Court agreed with this 
approach. Justice Gildea went through 
a variety of arguments about how the 
second part of the statute should be 
interpreted, ultimately concluding that 
most of the arguments cut in favor of 
holding that the second part of the statute 
was not intended by the legislature to 
deal with sex, even though one literal 
reading of its text might seem to apply to 
Rick’s conduct as, without doubt as far 
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as this case went, he had, knowing that 
he was HIV-positive, engaged in conduct 
that transferred sperm to D.B. Looking 
particularly at issues of grammar and 
legislative history, however, the court 
found that the legislature was concerned 
with two kinds of conduct that might 
transmit an infectious agent: sex, and 
donation of blood, sperm, organs or other 
body tissue, and intended to address 
those two methods. As to sex, the 
legislature was concerned with informed 
consent. As to donation, it intended to 
impose strict liability for donations of 
blood, sperm, organs or body tissue 
unless these items were requested for 
medical purposes (usually research, on 
presumes) or under circumstances where 
the infectious condition was disclosed 
on screening forms.

Thus, it is a crime in Minnesota for 
somebody who knows that he is HIV-
positive to donate blood, sperm, organs 
or other tissue unless the donation is 
for medical purposes or the donor has 
disclosed on donation forms that he 
is HIV-positive, and it is a crime in 
Minnesota for somebody who knows that 
he is HIV-positive to engage in sexual 
penetration without disclosing his status 
to his sexual partner. This interpretation 
of the statute removes the ambiguity in 
relation to the facts of Rick’s case, and 
clearly supports the court of appeals’ 
decision to reverse Rick’s conviction. 

Nowhere in its decision does the court 
discuss whether “penetration” as used in 
the statute includes oral sex, as that was 
not the focus of this appeal because Rick 
was acquitted on the sexual penetration 
charge, so the court was concerned only 
with the interpretation of the second part 
of the statute. But it seems logical that if 
disclosure and informed consent relieves 
an infected person of liability for sexual 
transmission, the same rule would apply 
to oral sex, which presents a much lower 
risk of transmission.

The case drew signification attention 
from outside the state, including briefs 
from the ACLU’s national LGBT/HIV 
Project, Lambda Legal, and various 
HIV-related medical organizations, as 
well as the ACLU of Minnesota and 
other Minnesota groups. Grant Smith 
and Landon Ascheman of Saint Paul 
represented Dick. ■

The New Mexico Supreme Court 
unanimously ruled on August 
22 that a wedding photography 

business violated the New Mexico 
Human Rights Act by refusing service 
to a lesbian couple for their same-sex 
commitment ceremony. The court held 
that the photography business owners’ 
religious and free speech rights were not 
unconstitutionally violated by this result. 
Elane Photography, LLC v. Willock, 2013 
N.M. LEXIS 284, 2013 WL 4478229.

The case arose when Vanessa Willock 
contacted Elane Photography LLC 
by email to inquire about booking the 
company for a commitment ceremony 
with her same-sex partner. Elane declined 

the business. Elaine Huguenin, co-owner 
of the business with her husband, told 
Willock that they only did “traditional 
weddings,” and when Willock pressed her, 
she replied specifically that they “do not 
photograph same-sex weddings.” Misti 
Collinsworth, Willock’s partner, then 
contacted Elane about photographing a 
wedding, without mention the gender of 
the participants, and Huguenin sent her 
pricing information and an invitation 
to meet to discuss her services. When 
Collinsworth did not respond, Huguenin 
again e-mailed to try to set up a meeting. 

Willock and Collinsworth contracted 
with somebody else for their ceremony, 
and filed a discrimination charge against 
Elane Photography with the New 
Mexico Human Rights Commission. 
New Mexico’s Human Rights Act 
forbids discrimination because of sexual 
orientation by public accommodations. 

Throughout this case, Elane has conceded 
that its business comes within the statute’s 
definition of public accommodation, 
but has argued that it is privileged 
under both the First Amendment of the 
U.S. Constitution and under the New 
Mexico Religious Freedom Restoration 
Act to decline to photograph same-sex 
ceremonies, as a matter of freedom of 
expression and free exercise of religion. 
The Commission ruled against Elane, 
which appealed to the state courts.

The trial court and the court of appeals 
rejected Elane’s arguments, and now the 
state’s Supreme Court has agreed with 
the lower courts, in an opinion by Justice 
Edward L. Chavez. This may not be the 

last word, since Elane could petition the 
U.S. Supreme Court to consider Elane’s 
constitutional defenses.

First the New Mexico Supreme 
Court rejected Elane’s argument that it 
was not discriminating based on sexual 
orientation, as such, but rather was 
refusing to involve itself in a particular 
event, a same-sex ceremony, that did not 
turn on the sexual orientation of anybody. 
The court was unwilling to indulge this 
attempt to draw a line between status 
and conduct, finding that this approach 
had been specifically rejected by the U.S. 
Supreme Court in the Martinez case, 
which involved a law school’s refusal to 
extend official recognition to a Christian 
student organization that excluded gay 
people from membership.

Elane’s more serious arguments were 
the First Amendment claims, since it 
seems clear that requiring the business to 

New Mexico Supreme Court Rules 
against Wedding Photographer in 
Discrimination Case

“At its heart, this case teaches that at some 
point in our lives all of us must compromise, 
if only a little, to accommodate the 
contrasting values of others.” 
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U.S. District Judge Michael A. 
Ponsor (D. Mass.) has refused to 
dismiss a lawsuit filed on behalf of 

Sexual Minorities Uganda, a gay rights 
group, against Scott Lively, described in 
the complaint as an attorney, author, and 
evangelical minister who has allegedly 
work to “foment” what the plaintiff 
alleges to be “an atmosphere of harsh and 
frightening repression against LGBTI 
people in Uganda.” Ponsor found that 
the allegations in the complaint were 
sufficient to put in play liability under 
the U.S. Alien Tort Statute (ATS), which 
authorizes federal courts to adjudicate 
claims by foreign individuals or entities 
against U.S. citizens for violations of 
the “law of nations.” Sexual Minorities 
Uganda v. Lively, 2013 U.S. Dist. LEXIS 
114754 (D. Mass., Aug. 14, 2013).

According to the allegations of the 
complaint, Lively has visited Uganda 
several times and met with various 
private and government officials 
there and in the U.S., encouraging a 
campaign to enact harsh criminal laws 
and impose severe social repression 
on gay, lesbian, bisexual, transgender 
and intersexual people in Uganda. He 
is alleged to have engaged in many of 
the relevant activities from his home 
in Massachusetts, including receiving 
and reviewing proposed legislation 
and communicating on strategy. The 
complaint names specific individuals in 
Uganda with whom Lively is alleged to 
have conspired, including the legislative 
sponsor of the draconian “Anti-
Homosexuality Bill.”

The complaint also claims some 
violations of Massachusetts law, 
but the main focus is on the federal 
claims under the ATS. The Center for 
Constitutional Rights represents the 
plaintiff, an umbrella group for various 
LGBTI community organizations in 
Uganda. According to the complaint, 
such a case could not be brought against 
Lively in Uganda due to limitations of 
Ugandan law.

In moving to dismiss, Lively relied 

on the rather narrow focus of the ATS, 
28 U.S.C. Section 1350,as it has been 
construed by the Supreme Court and 
lower federal courts. The ATS gives 
federal courts jurisdiction of “any 
civil action by an alien for tort only, 
committed in violation of the law of 
nations or a treaty of the United States.” 
Lively argues that nothing he was 
alleged to have done violates the “law of 
nations,” that the ATS does not extend to 
actions taken overseas, that the plaintiff 
organization lacks standing to bring the 
case, that the First Amendment shields 
him from any liability for his advocacy 
activities, and that the state law claims 
lack an adequate legal foundation.

Judge Ponsor rejected all of Lively’s 
arguments. In deciding a motion to 
dismiss, the court assumes the truth of 
the plaintiff’s factual assertions, and 
then asks whether those facts, if proven, 
would be sufficient to support the legal 
claims that the plaintiff is asserting. 
Ponsor emphasized that denying the 
motion to dismiss is not a ruling on the 
merits, and plaintiffs will have to prove 
their factual assertions after having a 
chance to conduct discovery, which 
would undoubtedly including getting 
a chance to examine Lively under oath 
about his activities and to get access to 
his correspondence with individuals in 
Uganda.

Most significantly, Ponsor concluded, 
based on a review of international legal 
materials, “widespread, systematic 
persecution of LGBTI people constitutes 
a crime against humanity that 
unquestionably violates international 
norms,” and that a review of “applicable 
authorities” shows that “aiding and 
abetting in the commission of a crime 
against humanity is one of the limited 
group of international law violations for 
which the ATS furnishes jurisdiction.” 
Ponsor also found that persecution 
can be considered a crime against 
humanity if it is “part of a widespread 
or systematic attack directed against 
any civilian population.”

provide photography services for same-
sex ceremonies does, to some extent, 
involve the people who run the business 
in “expressive activities” that violate their 
personal religious and moral views. But 
the court found that a substantial body of 
legal precedent has held that commercial 
businesses can be required to comply with 
religiously-neutral anti-discrimination 
laws, such as the New Mexico statute in 
this case. 

In the context of free speech, the 
court analogized this case to the U.S. 
Supreme Court’s decision upholding the 
federal government’s requirement that 
law schools receiving federal funds allow 
military recruiters on their campuses, 
despite the law schools’ opposition to 
the military “don’t ask, don’t tell” policy 
in effect when that case was decided. 
The schools complained that allowing 
recruiters on campus might appear to 
students to be an endorsement of the 
military’s policies, and would violate 
the expressive rights of the schools, but 
the Supreme Court held that the schools 
were free to disclaim any approval of 
the military policy and were not being 
compelled to endorse it through conduct.

A similar analysis applied to the free 
exercise claim. The court noted that 
federal appeals courts have recently split 
over the question whether a business 
corporation can make any claim to free 
exercise of religion, an issue that seems 
headed to the U.S. Supreme Court. But 
the court found no need to try to resolve 
that question, because it concluded that 
requiring Elane to offer photography 
services on a non-discriminatory basis 
did not impose an unconstitutional 
burden on free exercise. “Businesses that 
choose to be public accommodations 
must comply with the NMHRA, 
although such businesses retain their 
First Amendment rights to express their 
religious or political beliefs,” wrote 
Justice Chavez. “They may, for example, 
post a disclaimer on their website or in 
their studio advertising that they oppose 
same-sex marriage but that they comply 
with applicable antidiscrimination laws.”

In a concurring opinion, Justice 
Richard C. Bosson gave an eloquent 
explanation of the rationale for the court’s 

Federal Court Denies Motion to 
Dismiss Tort Claim by Uganda Gay 
Group against American Minister

continued on page 293
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“Defendant argues that persecution 
based on sexual orientation or gender 
identity has not been sufficiently 
recognized under international law to 
be actionable under the ATS,” wrote 
Ponsor. “It is true that many of the 
international treaties and instruments 
that provide jurisdiction over crimes 
against humanity list particular 
protected groups without specifying 
LGBTI people,” but “virtually all of 
these instruments provide savings 
clauses,” quoting, as an example, the 
Rome Statute, which, after listing 
protected characteristics, mentions 
“other grounds that are universally 
recognized as impermissible under 
international law” in its definition. 
“Even when they do not” list sexual 
orientation or gender identity, he wrote, 
“international courts have interpreted 
the identity of the group requirement 
broadly to encompass persecution of a 
discrete identity.”

“Significantly,” he continued, “the 
boundaries of persecution are almost 
always defined by those carrying out the 
persecution against a particular group. . 
. This fact strongly argues in favor of a 
generous interpretation of what groups 
enjoy protection under international 
norms,” and he found “unpersuasive” 
the argument that such international 
norms would not today be construed to 
protect LGBTI people from systematic 
persecution.

Lively argued that because LGBTI 
people are subject to persecution in many 
countries, there is no clear international 
norm against such persecution. “This 
argument is utterly specious,” wrote 
Ponsor, pointing out that Uganda’s 
highest court has itself ruled that gay 
and lesbian people are entitled to equal 
treatment under that country’s law. 
“More importantly,” he wrote, “even 
a glance at the history of treatment of 
gays and lesbians makes it clear that the 
discrimination suffered by them is on 
a par with the treatment meted out to 
other groups, defined by religion, race, 
or some other accepted characteristic. . 
. The fact that a group continues to be 
vulnerable to widespread, systematic 
persecution in some parts of the world 
simply cannot shield one who commits a 
crime against humanity from liability.”

In Lively’s case, the court found 
that the complaint’s allegations were 
sufficient to invoke jurisdiction under 
the ATS. “The allegations feature 
Defendant’s active involvement in well-
orchestrated initiatives by legislative 
and executive branch officials and 
powerful private parties in Uganda, 
including elements of the media, to 
intimidate LGBTI people and to deprive 
them of their fundamental human 
rights to freedom of expression, life, 
liberty and property,” wrote the court, 
pointing out that jurisdiction had been 
extended to aiding and abetting such 
activity as well as those committing 
direct acts of persecution, referring to 
various prosecutions in international 
tribunals beginning with the Nuremburg 
proceedings after World War II. In this 
case, the complaint alleges that Lively 
provided practical assistance, his role 
alleged to be “analogous to that of 
an upper-level manager or leader of a 
criminal enterprise,” who “participated 
in formulating the enterprise’s policies 
and strategies.” Indeed, the complaint 
alleges that Lively had himself 
acknowledged that “his efforts made 
him instrumental in detonating ‘a 
nuclear bomb against the “gay” agenda 
in Uganda.’”

The Supreme Court has recently 
ruled that ATS has very limited 
extraterritorial application, but Judge 
Ponsor found that the allegations in this 
case were sufficient to meet the Court’s 
requirement of a nexus with the United 
States. Lively is a U.S. citizen, resident 
in Massachusetts, and the complaint 
“alleges that the tortious acts committed 
by Defendant took place to a substantial 
degree within the United States, over 
many years, with only infrequent actual 
visits to Uganda. The fact that the 
impact of Defendant’s conduct was felt 
in Uganda cannot deprive Plaintiff of 
a claim. Defendant’s alleged actions in 
planning and managing a campaign of 
repression in Uganda from the United 
States are analogous to a terrorist 
designing and manufacturing a bomb 
in this country, which he then mails to 
Uganda with the intent that it explode 
there.”

The court found that Plaintiff’s 
own interests were affected by Lively’s 

alleged actions, and that Plaintiff also 
“has associational standing to bring 
claims on behalf of its members and 
the LGBTI community for injunctive 
relief” to prevent Lively from continuing 
his alleged actions intended to “strip 
away and/or deprive Plaintiff and 
LGBTI community in Uganda of their 
fundamental rights.”

Turning to Lively’s First Amendment 
argument, Ponsor wrote, “It is well-
established that speech that constitutes 
criminal aiding and abetting is not 
protected by the First Amendment. 
It is equally well supported that the 
same logic extends to civil actions 
for aiding and abetting. . . Plaintiff 
contends that Defendant’s conduct 
has gone far beyond mere expression 
into the realm not only of advocacy of 
imminent criminal conduct, in this case 
advocacy of a crime against humanity, 
but management of actual crimes — 
repression of free expression through 
intimidation, false arrests, assaults, and 
criminalization of peaceful activity and 
even the status of being gay or lesbian 
— that no jury could find to enjoy the 
protection of the First Amendment.”

While “mindful of the chilling 
effect that can occur when potential 
tort liability is extended to unpopular 
opinions that are expressed as part 
of a public debate on policy,” wrote 
Ponsor, the complaint “sets out plausible 
claims to hold Defendant liable for his 
role in systematic persecution, rather 
than merely for opinions that Plaintiff 
finds abhorrent. The complexion of the 
case at this stage entitles Plaintiff to 
discovery and requires the court to deny 
Defendant’s motion to dismiss.”

Judge Ponsor also concluded that it 
would be premature to dismiss the state 
law civil conspiracy and negligence 
claims in advance of discovery. The 
judge referred the case to Magistrate 
Judge Kenneth P. Neiman for a pretrial 
scheduling conference to set out the 
schedule for discovery.

The case was first filed in 2012 in 
the federal district court in Springfield, 
Massachusetts. Judge Ponsor, a senior 
district judge since 2011, is a graduate 
of Yale Law School. He was appointed 
to the federal bench by President Bill 
Clinton in 1994. ■
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Pennsylvania Federal Court Awards Survivor’s 
Benefits to Same-Sex Spouse

U .S. District Judge C. Darnell 
Jones, II (E.D.Pa.), ruled July 
29 that the federal Employee 

Retirement Income Security Act 
(ERISA) should be construed, now 
that DOMA Section 3 has been 
declared unconstitutional in United 
States v. Windsor, to recognize a 
same-sex marriage for purposes of 
an employee surviving spouse benefit 
plan when the married couple resided 
in a state that recognized the validity 
of the marriage. The court ruled that 
Jennifer J. Tobits will be entitled 
to a survivor’s benefit under the 
Profit Sharing Plan maintained by a 
Philadelphia-based law firm, Cozen 
O’Connor PC, which had employed 
her late wife, Sarah Ellyn Farley, in 
its Chicago office. Tobits and Farley 
married in Canada in 2006, and lived 
together in Illinois. Cozen O’Connor 
v. Tobits, 2013 U.S. Dist. LEXIS 
105507, 2013 WL 3878688. 

Peter Breen, a senior counsel for the 
Thomas More Society, a conservative-
leaning Catholic public interest law 
firm that represents the parents of Ms. 
Farley, who are contending with Tobits 
for the survivor’s benefit, announced 
that the parents will appeal the 
district court’s ruling. Among other 
things, the parents will argue that 
at the time Farley died, Illinois had 
not yet adopted its Civil Union Act, 
so the marriage would not have been 
recognized in Illinois as of that date. 
They will also argue that the district 
court misconstrued the Illinois law, 
which does not expressly state that 
same-sex marriages contracted out-
of-state will be recognized in Illinois. 
(The Legal Intelligencer, Aug. 29)

Farley was diagnosed with cancer 
shortly after the women were wed, 
and she passed away on September 
13, 2010. Shortly after her death, 
Farley’s parents, who had not 
approved of her relationship with 
Tobits, presented Cozen O’Connor 

with a form dated September 12, 
2010, which they represented to be 
a designation by their daughter of 
them as her beneficiaries entitled 
to the survivor’s benefit, which the 
court says amounts to about $49,000. 
Tobits also submitted a claim for the 
benefits, based on her status as the 
surviving spouse of Farley.

The Cozen O’Connor Profit 
Sharing Plan provides for retirement 
annuities for participants. If a 
participant dies prior to retirement, 
the annuity payment they earned 

goes to their surviving spouse, unless 
the surviving spouse has approved 
the participant’s determination to 
designate somebody else as the 
beneficiary. Tobits never approved 
any designation of Farley’s parents 
as beneficiaries, and she disputed the 
validity of the designation form they 
presented, purportedly executed the 
day prior to Farley’s death.

Cozen O’Connor, caught in the 
middle of clashing claims, and 
confronting the definition of “spouse” 
under federal law as set forth in 
Section 3 of the Defense of Marriage 
Act, filed suit in the U.S. District 
Court in Philadelphia, seeking a 
determination of who is entitled to the 
benefit. This kind of lawsuit is called 

an “interpleader action,” in which a 
party who has a potential financial 
obligation to two or more other 
parties can file an action in which 
the potential creditors are drawn in as 
defendants and will be bound by the 
determination of the court.

The Farleys, relying on Section 3 of 
DOMA as providing the definition of 
“spouse” for purposes of a federally-
regulated employee benefit plan, 
argued that their daughter had died 
without leaving a legally recognized 
spouse. Thus, under the terms of the 

Plan, her surviving parents would be 
entitled to the benefit. Further, they 
argued that the designation form 
was valid. Tobits, represented by the 
National Center for Lesbian Rights, 
argued that she was the surviving 
legally-recognized spouse, and that 
she had never consented to waive her 
rights in favor of her wife’s parents in 
any case, so the designation form was 
invalid.

Judge Jones heard the arguments 
on pre-trial motions last year, and 
then put the case on his “suspense 
calendar” to sit until the U.S. Supreme 
Court ruled on the constitutionality of 
Section 3 of DOMA. Once that ruling 
came down on June 26, wrote Judge 
Jones, the case had to be decided in 

“Post-Windsor, where a state recognizes 
a party as a ‘Surviving Spouse,’ the 
federal government must do the same 
with respect to ERISA benefits — at least 
pursuant to the express language of 
the ERISA-qualified Plan at issue here,” 
wrote the court.
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Tobits’ favor. 
“The Windsor Court held that 

because the state of New York 
recognized same-sex marriages as 
valid — and, to wit, the Canadian 
marriage of Edith Windsor and Thea 
Spyer — DOMA unlawfully deprived 
those couples of the equal liberty of 
persons that is protected by the Fifth 
Amendment,” wrote Jones. “As it 
stood, DOMA ‘wrote inequality into 
the entire United States Code.’ That 
‘written inequality’ in DOMA Section 
3 extended to the ERISA definition of 
‘Spouse.’ Prior to the Court’s decision 
in Windsor, under the plain language 
of ERISA, the [Internal Revenue] 
Code, and the Plan at issue in this 
case, qualified retirement plans were 
under no obligation to provide benefits 
to same-sex Spouses. Following the 
Court’s ruling, the term ‘Spouse’ 
is no longer unconstitutionally 
restricted to members of the opposite 
sex, but now rightfully includes those 
same-sex spouses in ‘otherwise valid 
marriages.’”

The problem for this case was 
to determine whether the Farley-
Tobits marriage is an “otherwise 
valid marriage” for purposes of the 
Cozen O’Connor Plan. The Plan itself 
provided that its terms would be 
defined according to their meaning 
under ERISA, and with the Supreme 
Court’s ruling striking down Section 3 
of DOMA, there is no longer a federal 
statutory definition of “marriage” or 
“spouse” to be used in ERISA cases. 
Thus, the court must fall back on the 
normal practice of asking whether the 
parties are in a marriage recognized 
by the state where they live. Judge 
Jones rejected the idea that this should 
be based on Pennsylvania law just 
because the Cozen O’Connor firm is 
headquartered there and the plan 
documents refer to Pennsylvania law, 
because ERISA preempts state law and 
Tobits was never employed in Cozen 
O’Connor’s office in Pennsylvania. 
He warned that defining marriage 
according to the law of the state where 
a plan is written could lead employers 

to “forum shop” for a state that does 
not recognize same-sex marriages if 
they want to deny such benefits.

Thus, the question fell to Illinois 
law because Farley was employed in 
Illinois and that’s where the couple 
resided. Illinois has a Civil Union Act 
but does not have same-sex marriage. 
Thus, the Farley-Tobits marriage is 
treated as a civil union for purposes 
of Illinois law. However, the issue 
in this case is not the meaning of 
“marriage” but rather the meaning of 
“spouse,” since that is the term used 
in the Plan to describe the principal 
beneficiary, “Surviving Spouse.” 
Wrote Jones, “By virtue of its civil 
union statute, Illinois can recognize 
same-sex marriages solemnized in 
other jurisdictions, such as Canada.” 
He pointed out, in a footnote, that 
in the Illinois Civil Union Act, the 
statute provides “persons entering 
into a civil union with the obligations, 
responsibilities, protections and 
benefits afforded or recognized by the 
law of Illinois to spouses.” 

This proved sufficient for Judge 
Jones. “There can be no doubt that 
Ms. Tobits is Ms. Farley’s ‘surviving 
Spouse’ under the Plan in light of 
the Supreme Court’s decision in 
Windsor,” he wrote. “Post-Windsor, 
where a state recognizes a party as 
a ‘Surviving Spouse,’ the federal 
government must do the same with 
respect to ERISA benefits — at least 
pursuant to the express language 
of the ERISA-qualified Plan at 
issue here. There can be no doubt 
that Illinois, the couple’s place of 
domicile, would consider Ms. Tobits 
Ms. Farley’s ‘Surviving Spouse’ 
— indeed, it already has made that 
specific finding under state law,” 
he wrote, noting further that Tobits 
had secured from the Cook County 
Circuit Court an Order designating 
her as Ms. Farley’s sole heir at law as 
her surviving civil union partner. 

“Indeed, because the Illinois 
probate court recognized Ms. Tobits 
as the sole heir to a civil union, 
it accepted as valid the marriage 

between Ms. Tobits and Ms. Farley 
that took place in Canada in 2006. As 
this Canadian marriage was deemed 
valid, albeit under the nominal title 
of ‘civil union’ in Illinois, there can 
be no dispute that Ms. Tobits is a 
‘surviving Spouse’ pursuant to the 
Plan.”

Thus, it was fortuitous that 
Farley and Tobits lived in a state 
that provides legal recognition as 
spouses to same-sex couple residents 
who marry elsewhere. This decision 
doesn’t answer — because it needn’t 
answer — the looming question of 
whether the result would have been 
the same had Farley worked in Cozen 
O’Connor’s Philadelphia office, 
inasmuch as Pennsylvania has a state 
DOMA amendment and does not 
afford any recognition to the status of 
same-sex couples married elsewhere 
but resident in Pennsylvania. Although 
ERISA broadly preempts state laws 
relating to employee benefits plans, it 
still looks to state law to identify the 
marital status of employees covered 
by those plans. As such, this decision’s 
persuasive precedential value seems 
limited, at least for now, to states that 
afford spousal recognition to same-
sex marriages. 

The district court did not have 
the benefit of the Internal Revenue 
Service’s Revenue Ruling 2013-17 
and associated “Frequently Asked 
Questions,” announced on August 
29, when writing this decision. 
The IRS ruling, which goes into 
effect September 16, 2013, provides 
that same-sex marriages lawfully 
performed in foreign countries 
will be recognized as valid by the 
I.R.S. for purposes of federal tax 
law, regardless where the parties 
are domiciled when the question of 
recognition arises. Thus, the Farley-
Tobits Canadian marriage would be 
recognized by the I.R.S., regardless 
of how Illinois law is construed. Still 
to be determined are the retroactivity 
issues concerning marriages that pre-
date September 16, 2013, for purposes 
of employee benefit plans. ■
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New York Hate Crime Verdict Set Aside Due to 
Confusing Jury Instructions

On July 19, 2013, Dwight Delee, 
initially found guilty of a hate 
crime in the November 2008 

killing of a Syracuse, NY transwoman 
named Lateisha Green, had his 
conviction set aside in People of New 
York v. Delee, 2013 WL 3766913 
(Appellate Division, 4th Dep’t.). Delee 
was originally sentenced to 25 years. 
The indictment charged Delee with 
murder in the second degree as a hate 
crime, murder in the second degree, 
and criminal possession of a weapon. 
Generally, in hate crime cases 
alternate charges are provided so that 
a jury can convict on the underlying 
charge even if they find that the 
prosecutor didn’t prove their case that 
there was a murder based on sexual 
orientation. At the conclusion of the 
trial, the court added manslaughter 
charges, both with and without hate 
crime attached.  

The jury, while completing the 
verdict sheet and believing they were 
following the instructions given to 
them, indicated guilty for manslaughter 
in the first degree as a hate crime but 
not guilty for manslaughter in the 
first degree. Delee’s counsel moved to 
set aside the verdict of manslaughter 
in the first degree as a hate crime, 
arguing that it was inconsistent with 
the jury’s finding of not guilty of 
manslaughter in the first degree. 
The Appellate Division voted 4-1 to 
reverse the verdict, because in order 
to find Delee guilty of manslaughter 
as a hate crime, the jury would have to 
find Delee guilty of manslaughter in 
the first degree plus the added element 
that Delee killed Green because of her 
sexual orientation. 

Justice Peradotto, in a lengthy 
dissenting opinion, disagreed with 
the majority because she did not 
see the verdict as inconsistent. 
Peradotto argued that the first degree 
manslaughter charge should be a 
lesser-included offense of the first 

degree manslaughter hate crime 
charge. If that were the case, there 
would be no inconsistencies. The 
problem as described in the dissent 
was with Justice Walsh’s clarification 
to the jury in response to their 
questions. His instructions may not 
have been very clear. Peradotto said 
that what was clear was that the 
jury was convinced that Delee was 
guilty of a hate crime. Peradotto’s 
opinion is that the jury thought from 
their instructions that manslaughter 
without the hate crime was a lesser 
included offense, and that acquittal 
on that charge would not affect their 

guilty verdict on the greater charge. 
The jury foreperson gave a sworn 

affidavit only one week after the 
verdict, saying that the jury came to 
the decision that Delee was guilty of 
a hate crime very quickly. The jury 
decided that Delee killed Ms. Green 
because of her sexual orientation. It 
appears that the problem with this 
case is the jury instruction. 

This case illustrates the need for 
better jury instructions for hate crime 
cases. The reason this verdict was 
set aside was because the jury was 
confused. It is outrageous that, due 
to a technicality, Delee’s conviction 
is overturned. It was clear through 
the eyewitness accounts that Delee 
approached the victim because of 
her gender presentation and used 
clearly homophobic language before 

he shot her. The case also illustrates 
the need for better transgender 
education. Throughout the opinion, 
the victim is referred to as a “young 
man dressed as a woman and known 
to be a homosexual”. Why does the 
Court not refer to Ms. Green as a 
transwoman and why is her gender 
identity not discussed? This calls to 
question the way our justice system 
views transgender men and women. 
Someone’s gender identity and sexual 
orientation are not one and the same. 
It would be prudent for counsel and 
the justice system as a whole to be 
more educated on transgender topics. 

According to the Transgender 
Center for Gender Equality, 
“transgender people have been 
murdered on an average of more than 
one person per month…many more 
have been assaulted.” More startling 
is data from the National Coalition 
of Anti-Violence Programs, reporting 
that “transgender people were 3.32 
times as likely to experience police 
violence compared to non-transgender 
survivors and victims.” Being 
intentional with identity descriptions 
is integral in helping to reduce that 
statistic and would assist in bring 
about justice to victims.
– Tara Scavo

Tara Scavo is an attorney in 
Washington, D.C

This case illustrates the need for better 
jury instructions for hate crime cases.  
The reason this verdict was set aside was 
because the jury was confused.  
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The Superior Court of Pennsylvania 
has ruled that James B. Mooney is 
entitled to become a creditor to his 

former domestic partner’s estate under 
the doctrine of equitable subrogation, in 
In re Estate of Devoe, 2013 Pa. Super. 
LEXIS 2129, 2013 WL 4026987 (Pa. 
Super. Ct., August 8, 2013).

James B. Mooney and the Decedent, 
Richard Devoe, were at one point 
domestic partners. They owned a home 
(the Residence) as joint tenants with the 
right of survivorship. The court does not 
specify when they ceased to be domestic 
partners. In 2008, Decedent obtained a 
loan through HSBC Bank, secured with 
a mortgage on the Residence. Decedent 
was the 50 percent owner of a business 

(the Business), in which Mooney had no 
ownership interest. Decedent used the 
loan money to purchase commercial 
real estate, which he then leased to the 
Business. Mooney had no legal interest 
in the real estate. 

Decedent died in an accident in 
2009, and, upon his death, Mooney 
became the sole owner of the Residence, 
which remained subject to the HSBC 
loan to the Decedent. The Decedent’s 
brother and sister were appointed Co-
Administrators of Decedent’s estate 
(the Estate). They advised HSBC that 
they could not pay the loan at that 
time, and eventually HSBC brought 
foreclosure proceedings against the 
Residence. Mooney filed a claim 
against the Estate in the amount of the 
loan, and eventually sold the residence 
and paid the loan balance himself, in 
the amount of $138,364.11. Mooney 
filed objections to actions of Decedent’s 
brother and sister in relation to the 

way they were managing the estate, 
for not liquidating assets allegedly for 
sentimental reasons, and regarding the 
amount of their commission as Co-
Administrators. He also claimed that he 
should be permitted to recover on his 
claim against the Estate for the funds he 
spent paying off the HSBC loan, under 
the doctrines of equitable subrogation 
and unjust enrichment. The Orphans’ 
Court denied Mooney’s objections and 
petition for surcharge and Mooney 
appealed.

On appeal, Mooney presented 
three questions: 1) whether he could 
recover under the doctrine of equitable 
subrogation; 2) whether he could recover 
under the doctrine of unjust enrichment; 

and 3) whether his objections and 
petition for surcharge should have been 
addressed by the Orphans’ Court.

On appeal, a panel of judges of the 
Superior Court of Pennsylvania ruled for 
Mooney. Judge Jacqueline O. Shogan, 
writing for the court, explained that the 
doctrine of subrogation “is an equitable 
doctrine involving the right of legal 
substitution and may take place with or 
without contractual agreement between 
the parties.” Mooney’s argument was 
that he should be considered a creditor 
to the estate exactly the way HSBC 
would have been had he not paid the 
loan from his own funds, although 
he had made no contract as such with 
HSBC or with the Estate. Judge Shogan 
noted that to succeed under the doctrine, 
Mooney would be required to prove four 
requirements: he paid HSBC to “protect 
his own interests”; he did not act as a 
volunteer; he was not primarily liable 
for the debt; and allowing subrogation 

would not cause injustice to the rights 
of others.

In applying the law to the facts 
of this case Judge Shogan noted that 
Mooney had been asked why he paid 
the loan with his own money, to which 
he answered “I had hoped the matter 
would be resolved before I sold the 
property… [but HSBC] did not stop 
the foreclosure proceedings… they 
regularly were sending somebody to 
the house with notices on the door in 
increasing quantity.” When asked why 
he didn’t allow the Residence to go 
into foreclosure he stated: “Having my 
credit ruined for a loan that somebody 
else took would have been a hard pill to 
swallow…. [and] they potentially would 
sell [the Residence] for a minimum to 
cover their cost, which meant other 
equity I would lose if I allowed that 
to happen. Quite frankly, I’ve never 
defaulted on a loan in my life. It’s not 
in my nature to allow my credit to 
be destroyed by something like this, 
whether I was the party who took out 
the loan or not.”

After concluding that Mooney, 
as owner of the property, had a legal 
duty to pay the loan after the Estate 
defaulted, that the law “will not 
penalize a surety for good faith conduct 
that resulted in a party being completely 
and promptly pay,” and that allowing 
subrogation will not cause injustice to 
the rights of others, the court reversed 
the order of the Orphans’ Court. Judge 
Shogan wrote with regard to Mooney’s 
unjust enrichment claim, “we need not 
address this contention in light of our 
determination concerning Mooney’s 
first issue presented on appeal.”

After having found that Mooney 
replaced HSBC as a creditor to the 
Estate, the court ruled that “upon 
remand, we direct the Orphans’ Court 
to address the additional objections 
and request for surcharge, which were 
presented to the Orphans’ Court by 
Mooney,” and remanded the case 
for proceedings consistent with the 
opinion. —Bryan C. Johnson

Pennsylvania Court Rules Domestic Partner May 
Recover against Decedent Former Partner’s Estate

The couple owned a home as joint tenants 
with the right of survivorship.

241   Lesbian / Gay Law Notes  September 2013



Shortly after the Supreme Court 
held Section 3 of the Defense 
of Marriage Act (DOMA) 

unconstitutional on June 26 in U.S. v. 
Windsor, 133 S.Ct. 2675, Department 
of Homeland Security Secretary Janet 
Napolitano announced on July 1 that 
U.S. Citizenship and Immigration 
Services, under her department, would 
recognize same-sex marriages that 
were valid where they were performed, 
using the “place of celebration rule.” An 
FAQ document on the agency’s website 
set out the policy for implementing 
Windsor within ICE in some detail. 
But the secretary’s announcement was 
not binding outside her department 
and rested on agency practice, not 
statutory language. On July 17, the 
administrative body whose opinion on 
this would be crucial, also opted for 
the “place of celebration rule,” as the 
Board of Immigration Appeals (BIA), 
a body within the Justice Department’s 
Executive Office for Immigration 
Review, ruled on a pending petition 
by a U.S. citizen seeking lawful 
resident status for his same-sex 
spouse, in Matter of Oleg B. Zeleniak, 
Beneficiary of a visa petition filed by 
Serge V. Polajenko, 26 I&N Dec. 158, 
2013 WL 3777692 (BIA 2013).

Serge Polajenko, a U.S. citizen, filed 
a Petition for Alien Relative, called an 
I-130, on March 10, 2010, on behalf of 
his husband, Oleg Zeleniak, after the 
men were married in Vermont. The 
petition was denied on July 27, 2010, 
on the ground that DOMA, Section 3, 
barred immigration authorities from 
recognizing same-sex marriages. 
Polajenko appealed to the BIA, 
which issued a decision on April 18, 
2012, sending the case back to the 
National Benefits Center Director to 
address two issues: first, whether the 
Polajenko-Zeleniak marriage was valid 
under state law, and second, whether 
the marriage qualifies as bona fide 
as required by the Immigration and 
Nationality Act. At that time, of course, 
the Justice Department was on record 
as finding that DOMA Section 3 was 

unconstitutional, and it had stopped 
defending the statute in litigation, 
but was committed to continuing to 
enforce it pending a final decision from 
the Supreme Court. Remanding the 
case for these further determinations 
was, in effect, a holding action.

 The questions posed by BIA are 
two distinctly separate issues, arising 
under two different bodies of law. 
The second concerns the requirement 
that a marriage be “bona fide,” not a 
marriage of convenience entered for 
the purpose of getting a “green card” 
(authorization to live and work in 
the United States), but rather a “real 
marriage” of parties intending to live 
as spouses. In response to the BIA, the 

Director issued a new decision on June 
19, 2012, finding that the couple was 
validly married under Vermont law, 
but refusing to consider whether the 
marriage was bona fide for immigration 
purposes and again denying a visa for 
Zeleniak. Again Polajenko appealed. 
This time, as litigation involving 
DOMA was coming to a climax in 
several federal courts and clearly 
headed to the Supreme Court, the BIA 
sat on the appeal, as it has on many 
pending cases, waiting for the Supreme 
Court to rule.

 The BIA’s new decision on 
Polajenko’s petition holds that Windsor 
“removed Section 3 of the DOMA as 
an impediment to the recognition 
of lawful same-sex marriages and 
spouses if the marriage is valid under 
the laws of the State where it was 
celebrated. This ruling is applicable 
to various provisions of the Act, 

including but not limited to” fiancée 
and fiancée visas, immigrant visa 
petitions, refugee and asylee derivative 
status, inadmissibility and waivers 
of inadmissibility, removability and 
waivers of removability, cancellation 
of removal, and adjustment of status. 

 Thus, the BIA sustained Polajenko’s 
appeal, finding that the Director had 
already determined that the marriage 
is valid under Vermont law, “where 
the marriage was celebrated. Thus, 
the sole remaining inquiry is whether 
the petitioner has established that 
his marriage to the beneficiary is 
bona fide. We will remand the record 
to allow the Director to make that 
determination.” 

 The BIA’s ruling now becomes the 
precedent, and presumably a stream 
of rulings on backed-up appeals will 
follow. Although the BIA did not 
address the issue directly, presumably 
the place of celebration rule also 
extends to marriages between U.S. 
citizens and foreign nationals that take 
place outside the U.S., in one of the 
dozen or so other countries that allow 
same-sex marriages. While Homeland 
Security has been issuing green cards 
over the past few weeks in response 
to I-130 petitions in accord with 
Napolitano’s direction, the BIA ruling 
lines up the Justice Department with 
Homeland Security on the important 
issue of “place of celebration,” which 
means that married same-sex couples 
will be recognized for immigration 
purposes, regardless of where they are 
living, so long as their marriages are 
found to be bona fide. ■

Board of Immigration Appeals Announces Same-
Sex Marriage Recognition Rule

Married same-sex couples will be 
recognized for immigration purposes 
regardless of where they are living.
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On July 8, 2013, the Department 
of Justice’s Complaint 
Adjudication Office issued an 

important decision in the case of a 
transgender woman applying for a job 
with the Forensic Science Laboratory 
in San Francisco, who claimed sex 
discrimination in the hiring process. 
Mia M. Macy applied for the position 
of Ballistics Forensic Technician prior 
to her sex transition, as Charles Demasi, 
and though all signs pointed to her being 
hired, after the Laboratory discovered 
her sex change she was informed that the 
position was no longer available. Macy v. 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives, Complaint No. ATF-
2011-00751.

When Macy’s claim was initially split 
into a sex discrimination claim under Title 
VII of the Civil Rights Act of 1964 and a 
separate claim based on “gender identity 
stereotyping” to be handled “according to 
DOJ policy and practice,” Macy appealed 
to the Equal Employment Opportunity 
Commission. The EEOC held that the 
claims were mistakenly separated, and 
the claim was redefined by the ATF as 
discrimination based on “gender (female), 
gender identity, gender stereotype, and/or 
transgender status.”

This redefining of the claim is perhaps 
the most important aspect of this case, 
as the ruling follows on the heels of 
last years’ decision by the EEOC that 
a claim for discrimination based on 
transgender status was actionable under 
Title VII as sex discrimination, since 
discrimination against a person because 
they are transgender is “by definition, 
discrimination…’based on sex.’” (Macy 
v. Bureau of Alcohol, Tobacco, Firearms 
and Explosives, EEOC Appeal No. 
0120120821) 

In January 2011, prior to her sex 
transition, the complainant applied for a 
job with the Forensic Science Laboratory 
as a Ballistics Forensics Technician, 
after being referred by her then-current 
employer, a police department. Macy 
was informed that there were three such 
positions to fill, and that since she came 
“highly recommended” and was one of 
only about forty individuals certified to 

operate the necessary equipment and 
software for the job, the position “was 
hers” pending her background check. 

For the next three months, complainant 
submitted forms and undertook interviews 
for the position, and when proof of 
identification was requested in March 
2011, complainant informed the Director 
of Operations for the ATF contractor 
staffing the lab, Gwen Henderson, that 
she had been diagnosed as transgender 
and undergone sex reassignment surgery. 
She also informed Henderson of her name 
change to Mia M. Macy, and submitted 
documents regarding the change.

On April 3, 2011, Macy emailed 
Henderson copies of her driver’s license 
and Social Security card reflecting 
her name and gender change, and over 
the phone asked Henderson when she 
should report to the facility to begin 
work. Henderson declined to answer 
this question. Between April 3 and April 
8, Macy called Henderson a number 
of times and left messages, but none 
were returned. On April 8, complainant 
received an email that because of 
funding issues the position was no longer 
available. Henderson subsequently 
told Macy that with the looming 2011 
government shutdown, the facility was 
“lucky to keep” the positions they already 
had. However, shortly thereafter Macy 
was shocked to learn that an individual 
had been hired for the very position for 
which she had applied.

During its investigation, the EEOC 
found that between April 3 and April 
8, 2011, a number of individuals were 
informed of complainant’s sex change, 
and, in the EEOC’s judgment, excuses 
were concocted to explain why Macy 
would not be offered the position. 
Different individuals at the ATF and 
the contractor claimed differing reasons 
– funding issues that reduced the open 
positions from three to one, training 
time for new hires, and wanting to hire 
the candidate “farthest along” in the 
screening process.

As an individual was eventually hired 
for the position, the issue was not, as 
claimed, funding. Nor was the training 
time required for Macy any different than 

it would have been with another candidate; 
in fact, since Macy was already certified 
in using the position’s equipment she 
would have had a head start. The EEOC 
does note that at first glance the latter 
reasoning makes sense. Each candidate 
must go through a stringent background 
check. However, the candidate who was 
eventually hired was not as qualified as 
Macy, had a number of “flags” in their 
background check (Macy had none), and 
was only a few days ahead of Macy in the 
background check process. 

After reviewing statements and the 
timeline of events, the EEOC concluded 
that the decision to not hire Macy was 
made after it was discovered that she 
had transitioned from a man to a woman, 
and that even though a number of the 
reasons proffered by the ATF and its 
contractor seemed logical, they were 
actually pretenses concocted to cover up 
the fact that the decision was motivated 
to an impermissible degree by Macy’s 
transgender status.

Thanks to its prior ruling in this 
case, finding that discrimination against 
a transgender individual based on their 
transgender status is sex discrimination 
in violation of Title VII (Macy v. 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives, EEOC Appeal No. 
0120120821), the EEOC held that the 
employer in this case violated Title VII.

The Complaint Adjudication Office 
ordered that Macy be offered the position 
of Ballistics Forensic Technician within 
60 days, which she would then have 15 
days to accept or decline. Additionally, the 
ATF is ordered to award Macy back pay, 
with interest, as well as take corrective 
action to prevent further discrimination 
at the facility. The decision leaves open 
the option of compensatory damages and 
attorney’s fees.

The case is the first substantive follow-
up to the ruling that Title VII covers 
discrimination based on transgender 
status, and in the very near future there 
will undoubtedly be more, now that the 
gates are open. –Stephen Woods

Stephen E. Woods is a Licensing Associate 
at Condé Nast Publications.

Justice Department Office Rules on the Merits of 
Gender Identity Discrimination Claim under Title VII
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The U.S. Court of Appeals for 
the Ninth Circuit has granted 
withholding of removal to a gay 

man from the Philippines based on the 
past persecution he suffered on account 
of his sexual orientation, in Vitug v. 
Holder, 2013 WL 3814772 (July 24, 
2013).

Petitioner is a 37-year-old native and 
citizen of the Philippines. As a child, 
he suffered bullying at school and 
sexual abuse from a family friend. As a 
young adult, he was once drugged and 
raped, and was harassed and threatened 
by police officers while waiting for a 
bus. On five occasions he was beaten 
in public, but he never reported the 
beatings to the police for fear they 
would further victimize him.

Petitioner visited the United States 
as a tourist in 1996 for six months. 
Upon his return to the Philippines, 
he was unable to find work due to his 
sexual orientation, and returned to the 
United States in 1999 and overstayed 
his visa. Unfortunately, Petitioner 
developed a crystal methamphetamine 
addiction, which led to encounters with 
the criminal justice system followed by 
service with a Notice to Appear before 
an Immigration Judge for removal 
proceedings.

In removal proceedings, Petitioner 
sought asylum, withholding of removal, 
and relief under the Convention 
against Torture (CAT). After a merits 
hearing, the Immigration Judge found 
Petitioner’s testimony credible and 
made several factual findings, including 
that Petitioner was “beaten and robbed 
five times in Manila after being targeted 
as a homosexual”; that two beatings 
“were severe”; that Petitioner had been 
harassed by police; that he was unable 
to find a job on account of his sexual 
orientation; that the police would 
not help him because of his sexual 
orientation; and that the government 
failed or refused to protect gay men from 
persecution. The Immigration Judge 
denied asylum on a procedural ground 
but granted Petitioner withholding of 
removal and CAT protection. 

On appeal by the Department of 

Homeland Security, the Board of 
Immigration Appeals (BIA), without 
expressly finding any of the Immigration 
Judge’s findings to be clearly erroneous, 
held that Petitioner failed to meet his 
burden of proof, stating he had failed to 
prove that the attacks he described rose 
to the level of persecution, that the rape 
was “a crime of opportunity” and not 
based on his sexual orientation, that he 
had returned to the Philippines without 
harmful incident after his tourist visit 
to the United States, that he failed to 
report the attacks against him to the 
police, and that there was “no evidence 
in the record” that he would face torture 
if returned to the Philippines.

After the BIA issued an amended 

order correcting a misstatement in its 
original order, Petitioner filed a Petition 
for Review before the Ninth Circuit. 
Writing for a three-judge panel, Circuit 
Judge Harry Pregerson first held that the 
BIA had erred in engaging in de novo 
review of findings of fact determined 
by the Immigration Judge when they 
made findings “about past events and 
about the intentions of others.” He 
further held that the BIA abused its 
discretion by ignoring factual findings 
of the Immigration Judge that were key 
to the Immigration Judge’s holding. 
Judge Pregerson noted that the court 
would “typically remand so that the 
BIA may apply the correct standard 
of review and properly consider the 
[Immigration Judge’s] factual rulings,” 
but stated that remand was unnecessary 
because “substantial evidence does not 
support the BIA’s denial of withholding 
of removal.” 

In assessing the merits of Petitioner’s 
claim, Judge Pregerson noted that 

eligibility for withholding of removal 
is presumed if Petitioner can show past 
persecution, and that the Government 
could only rebut that presumption by 
showing evidence of “a fundamental 
change in circumstances such that the 
Petitioner’s life or freedom would not 
be threatened.” It in light of Petitioner’s 
credible testimony and the Immigration 
Judge’s findings of fact, which the 
Board did not overrule, the court found 
that Petitioner had established past 
persecution, stating that “no reasonable 
factfinder could conclude that the harm 
[Petitioner] suffered did not rise to 
the level of persecution in light of the 
cumulative effect of multiple instances 
of physical harm and victimization.” 

While record evidence indicated gay 
activism in the Philippines and the 
passage of local ordinances to protect 
gay men against discrimination, Judge 
Pregerson held that “such evidence, 
however, does not indicate that there is 
any less violence against gay men or that 
police have become more responsive to 
reports of antigay hate crimes.” 

Finally, with regard to Petitioner’s 
CAT claim, Judge Pregerson held that 
“substantial evidence does not compel 
a finding that [Petitioner] will more 
likely than not be tortured if he returns 
to the Philippines,” stating that “it is 
not clear that [Petitioner’s] beatings 
and economic deprivation rise to the 
level of torture.” Accordingly, Judge 
Pregerson granted the Petition for 
Review as to withholding of removal, 
denied it as to CAT relief, and ordered 
the case be remanded “with instruction 
that the BIA enter an order granting 
withholding of removal.” —Bryan C. 
Johnson

9th Circuit Grants Withholding of Removal to Gay 
Man from Philippines

Judge Pregerson found that the evidence 
“does not indicate that there is any less 
violence against gay men.”
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A divided panel of the U.S. 
Court of Appeals for the 3rd 
Circuit ruled on July 26 that 

a for-profit business corporation has 
no right to free exercise of religion 
under the 1st Amendment, rejecting 
a contrary doctrine that had been 
adopted by the 9th and 10th Circuits 
and setting up the possibility that the 
Supreme Court may intervene on a 
question that has become very salient 
in the context of marriage equality: 
Can business owners with religious 
objections to providing particular 
services claim an exemption from 
statutory requirements to provide 
those services? 

The 3rd Circuit ruling came in one 

of several challenges that have been 
filed by businesses to the requirement 
under the Affordable Care Act that 
employee health insurance plans 
include coverage for prescription 
contraceptives for women. Business 
owners who have religious objections 
to providing such coverage have 
asserted 1st Amendment free 
exercise claims. In Conestoga Wood 
Specialties Corp. v. Secretary of 
Health and Human Services, 2013 WL 
3845365, the 3rd Circuit panel voted 
2-1 to affirm District Judge Mitchell 
S. Goldberg’s denial of a preliminary 
injunction to the plaintiff. Conestoga 
is a corporation wholly owned by 
members of the Hahn family, all 
Mennonites who are opposed to any 
contraceptive that acts in effect as 
an abortifacient by preventing the 
development of a fertilized egg. Two 
such medications are included in the 
formulary required under regulations 

promulgated by the Department 
of Health and Human Services to 
be covered under employee group 
health insurance plans. Conestoga 
became subject to this requirement 
as of January 1, 2013, and due to the 
denial of preliminary injunctive relief, 
the company has been providing this 
coverage.

The Hahns rely heavily on the 
Supreme Court cases finding that 
corporations have 1st Amendment 
free speech rights, as well as 5th 
and 14th Amendment Due Process 
and Equal Protection rights, but 
the panel majority found that the 
Supreme Court has never ruled that 
corporations, across the board, are 

entitled to every constitutional right 
enjoyed by individuals. In particular, 
Circuit Judge Cowen wrote for 
the court, the Supreme Court’s 
recognition of religious free exercise 
rights for corporations has been 
limited to religious corporations, and 
has never been extended to business 
corporations based on the religious 
beliefs of their owners. Cowen pointed 
out that the Supreme Court has stated 
that the purpose of the Free Exercise 
Clause is to “secure religious liberty in 
the individual,” and stated, “We do not 
see how a for-profit ‘artificial being, 
invisible, intangible, and existing only 
in contemplation of law,’ that was 
created to make money could exercise 
such an inherently ‘human’ right.” 

The ruling brings the 3rd Circuit 
into conflict with the 10th Circuit’s 
recent ruling in Hobby Lobby Stores, 
Inc. v. Sebelius, 2013 WL 3216103 
(10th Cir., June 27, 2013), which held 

that a family-owned corporation that 
wanted an exemption from the ACA 
requirements on religious grounds 
could maintain a Free Exercise claim. 
There is also a conceptual conflict 
with the 9th Circuit’s rulings in 
EEOC v. Townley Engineering & 
Manufacturing Co., 859 F.2d 610 
(9th Cir. 1988) and Stormans, Inc. v. 
Selecky, 586 F.3d 1109 (9th Cir. 2009), 
decisions that adopted the so-called 
“pass through” theory under which 
a closely-held corporation whose 
small proprietor group had religious 
objections to a statutory requirement 
could assert their individual free 
exercise claims on behalf of their 
corporation. The 3rd Circuit 

specifically rejected the reasoning 
of the 9th Circuit cases, finding that 
once business people have adopted 
the corporate form of business, they 
have created an entity distinct and 
apart from themselves, which should 
be subject to commercial regulations 
of the civil rights laws as well as 
such public welfare regulations as to 
insurance requirements.

Similar arguments are now playing 
out in various cases where businesses 
are claiming that they should not 
be required to provide services to 
same-sex couples for commitment 
ceremonies or weddings, due to the 
business owners’ religious objections 
to same-sex marriage. The significance 
of recognizing corporate free exercise 
privileges to evade statutory rights 
of gay couples prompted amicus 
participation in these cases, including 
briefs filed by the ACLU and Lambda 
Legal. ■

Circuit Split May Take Religious Exemption Issue 
to Supreme Court

The case features arguments similar to those made by business 
owners with religious objections to same-sex marriage.
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Apparent confusion about how to 
charge a jury under New York’s 
hate crime statute has resulted in 

an appellate ruling setting aside a guilty 
verdict as “inconsistent” in People of 
New York v. Delee, 2013 WL 3766913 
(Appellate Division, 4th Dep’t., July 
19, 2013). The New York Law Journal 
(July 23) reported that this was the 
first hate crime actually prosecuted in 
Onondaga County, and it appears as if 
the prosecution and trial judge were 
feeling their way in figuring out how to 
present the case and charge the jury.

Dwight R. DeLee shot and killed 
the victim in Onondaga County while 
uttering anti-gay statements. The 
court’s opinion describes the victim as 
“a young man who dressed as a woman 
and was known to be homosexual,” but 
some press reports indicate that the 
victim, legally named Moses Cannon, 
was a transgender woman who used the 
name Lateisha Green. (The dissent, but 
not the opinion for the court, mentioned 
the term “gender identity” in discussing 
the victim, but characterized the victim 
as “homosexual” who “preferred 
to be known as a female.” Neither 
opinion used the words “transsexual” 
or “transgender.”) The indictment 
charged DeLee with murder in the 
second degree as a hate crime, murder 
in the second degree, and criminal 
possession of a weapon. Prosecutors in 
hate crime cases customarily charge in 
the alternative so that a jury can convict 
on the underlying murder charge even 
if they find that the prosecutor has 
failed to sustain the burden to prove 
beyond reasonable doubt that the victim 
was killed because of a characteristic 
covered by the hate crimes law. 

At the end of the trial, without 
objection from the parties, the court 
decided to add to the jury charge 
some lesser-included manslaughter 
charges, with and without hate crime 
specifications, resulting in a rather 
cumbersome charge and verdict sheet 
that caused the jury to ask several 
questions, provoking “clarifications” 

from the trial judge (Onondaga County 
Court Judge William D. Walsh) that 
were not models of clarity. Evidently, 
the jury concluded that the prosecutor 
had met the burden of proof on 
manslaughter in the first degree as 
a hate crime, but in filling out the 
verdict form, the jury, thinking that it 
was following the judge’s instructions, 
indicated “guilty” for manslaughter 
in the first degree as a hate crime but 
“not guilty” for manslaughter in the 
first degree without the hate crime 
specification. The jury acquitted on 
several other charges, but convicted on 
a weapons possession charge. Defense 
counsel moved to vacate the verdict as 
inconsistent, arguing that a “not guilty” 
verdict on manslaughter meant that the 
jury believed the prosecutor had failed 
to sustain its burden of proof on at least 
one element of manslaughter, and thus 
the verdict of “guilty” of manslaughter 
as a hate crime could not stand, since it 
required proof of all the manslaughter 
elements. The trial judge rejected the 
motion, but the point had been preserved 
for appeal, and the Appellate Division 
panel voted 4-1 to reverse the verdict, 
accepting the defendant’s argument. 

“To find defendant guilty of 
manslaughter in the first degree as a 
hate crime, however, the jury must have 
found that the People proved beyond a 
reasonable doubt all of the elements of 
manslaughter in the first degree, plus the 
added element that defendant selected 
the victim due to his sexual orientation. 
It therefore follows that the verdict is 
inconsistent,” wrote the court, finding, 
in effect, that because the defendant 
had been acquitted of manslaughter, he 
could not be found guilty of the same 
crime with the hate crime specification.

Dissenting, Justice Erin Peradotto 
argued that the non-hate-crime 
manslaughter charge should be seen 
as a lesser-included charge of the hate-
crime manslaughter charge, offered as 
an alternative in case the jury found 
that the prosecution had not proved the 
hate crime-specific intent, so that the 

“not guilty” verdict would not be seen 
as inconsistent. The majority was not 
buying this. Peradotto went through the 
various charges and “clarifications” in 
detail, showing how the jury could have 
been misled into thinking that it could 
pick as between the two charges and 
find guilty as to one of them and not the 
other. “In my view,” wrote Peradotto, 
“the jury’s verdict is reasonable and 
logical based upon the elements of 
the crimes as charged to the jury and, 
therefore, should not be disturbed.” 

After describing the notes that the 
jury sent to the trial judge seeking 
clarification of the charge, the Justice 
Peradotto wrote, “The above notes 
indicate that the jury was convinced, as 
amply supported by the record, that the 
fatal shooting of the victim constituted 
a hate crime, but that the jury was 
grappling with whether to convict 
defendant of the hate crime of murder 
in the second degree, manslaughter 
in the first degree, or manslaughter 
in the second degree. After the jury 
determined that the defendant was guilty 
of manslaughter in the first degree as a 
hate crime, it proceeded to the second 
count of the indictment, as the court 
instructed it to do, and found defendant 
not guilty of ordinary murder in the 
second degree and the lesser included 
offenses thereof.” In other words, the 
jury thought that having convicted 
on the hate crimes charge, it should 
logically vote not guilty on the “lesser” 
charge of ordinary manslaughter. 

An affidavit from the foreperson, 
sworn a week after the verdict, confirms 
this interpretation, wrote the dissenter, 
who quoted from it: “We determined 
that [defendant]’s motive and actions 
did meet the criteria as defined by the 
judge for a hate crime. We came to that 
decision relatively quickly.” According 
to the foreperson, the jury then 
“discussed the other charges … that 
were not hate crimes, but did not find 
him guilty of those charges once we had 
determined that this was a hate crime.” 
“In my view,” wrote Justice Peradotto, 

Confusion over Jury Charge Causes Reversal in 
New York Hate Crime Conviction
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This sad case is another example 
of the lengths to which same-sex 
couples have to go to protect each 

other from the harsh effects of bans on 
the recognition of their marriages. James 
Obergefell and John Arthur are a couple 
from Cincinnati who have been living 
together for more than twenty years in an 
intimate, committed relationship. They 
very recently married in Maryland because 
Arthur is near death. Arthur is dying of 
amyotrophic lateral sclerosis, commonly 
known as Lou Gehrig’s disease. According 
to the Washington Blade, “The couple 
flew to Maryland on July 11 in a special 
jet equipped with medical equipment and 
a medical staff to serve Arthur’s needs. 
They married in the plane as it sat on the 
tarmac and returned to Cincinnati the 
next day.” (http://www.washingtonblade.
com/2013/07/22/fedl-judge-orders/, C. 
Johnson, last accessed on 8/16/13.)

Ohio law prohibits the recognition 
of their legal out-of-state same-sex 
marriage (Ohio Rev. Code §3101.01 and 
Ohio Constitution Art. XV, §11). The 
day the couple returned to Ohio, they 
filed an action in federal district court 
seeking, inter alia, an order declaring 
unconstitutional the Ohio laws that forbid 
recognition of same sex marriages from 
other states. The plaintiffs also moved for a 
temporary restraining order prohibiting the 
local Ohio Registrar of death certificates 
from accepting a death certificate which 
indicates that Arthur was not married at 
the time of his death and/or does not list 
Obergefell as his surviving spouse. That 
motion was granted on July 22, 2013, by 
Judge Timothy S. Black in Obergefell v. 
Kasich, 2013 WL 3814262, 2013 U.S. Dist. 
LEXIS 102077 (S.D. Ohio, W. Div.).

Judge Black relied heavily on US v. 
Windsor, 133 S Ct. 2675 (2013) (held 
DOMA Section 3 forbidding federal 
recognition of same-sex marriages was 
unconstitutional) and Romer v. Evans, 
517 US 620 (1996) (stuck down a state 
constitutional amendment denying 
protection against discrimination for gay 
people). Judge Black noted the inherent 
unfairness of Ohio’s failure to recognize 
out-of-state same-sex marriages when, 

throughout its history, Ohio has recognized 
other types of out-of state marriages that 
would not be valid if entered into in Ohio, 
such as marriages between first cousins or 
minors. 

Judge Black concluded that the 
plaintiffs were entitled to injunctive relief 
because they had established a likelihood 
of success on the merits, as, based on 
the reasoning of Windsor, the Ohio laws 
violated equal protection. He wrote 
“Ohio… has unjustifiably created two 
tiers of couples: (1) opposite-sex married 
couples legally married in other states; 
and (2) same-sex married couples legally 
married in other states.” 

As for the irreparable harm prong 
of the legal analysis, Judge Black stated 
that neither Ohio nor its citizens would 
be prejudiced or harmed by the TRO; 
no one other than the plaintiffs would be 
affected, and the harm caused to them by 
not granting the TRO would be severe. 
“Without a temporary restraining order, 
the official record of Mr. Arthur’s death, 
and the last official document recording 
his existence on earth, will incorrectly 
classify him as un married, despite his 
legal marriage to Mr. Obergefell. The 
death certificate will also incorrectly fail 
to record Mr. Obergefell as the ‘surviving 
spouse,’ which status he lawfully enjoys.” 
Judge Black stated that without the 
TRO, Arthur’s burial may be delayed 
or his remains may have to be exhumed 
because the family plot directive where 
he wants to be buried limits those who 
may be interred to descendants and 
married spouses. Arthur wants Obergefell 
buried next to him someday. Judge Black 
compassionately wrote that “[d]ying with 
an incorrect death certificate that prohibits 
Mr. Arthur from being buried with dignity 
constitutes irreparable harm.” 

Although state officials indicated that 
they would defend the state’s laws in 
this case, they made no move to appeal 
the temporary restraining order.– Eric J. 
Wursthorn

Eric J. Wursthorn is a Senior Court Attor-
ney in the New York State Unified Court 
System

Ohio Ordered to Recognize an Out-of-
State Same-Sex Marriage for Purposes of 
Death Certificate

“that analysis makes perfect sense in 
light of the court’s instructions and the 
distinct, ‘particularly heinous nature of 
criminal acts that are committed against 
individuals because of prejudice’ (N.Y. 
Bill Jacket, 2000 AB 30002, ch 107, 
Mem of Atty Gen).”

“The jury determined that defendant 
shot the victim because of his sexual 
orientation and thus that defendant 
was guilty of manslaughter in the first 
degree as a hate crime. Defendant did 
not simply shoot the victim for some 
other ‘non-hate’ reason or no reason 
at all, and thus the jury determined 
that defendant was not guilty of 
‘ordinary’ manslaughter in the first 
degree. In my view, this is in accord 
with ‘the fundamental principle that 
the jury should be permitted to render 
a verdict that fully reflects defendant’s 
culpability.’ Jurors are not legal experts 
and, given the instructions that were 
provided in this case, I cannot conclude 
that the jury’s verdict was inconsistent, 
illogical, or contradictory.”

This decision suggests that 
prosecutors and judges need to focus 
on figuring out how to articulate a 
comprehensible jury charge for hate 
crime cases where the prosecutor is 
also charging in the alternative, to avoid 
confusing jurors and allowing a hate-
crime murdered to get off based on jury 
confusion about the court’s instructions. 
Model jury instructions would be very 
helpful, together with special training 
for prosecutors and trial judges.

The mystery remains why the court 
shies from identifying the victim as 
transsexual or transgender. Perhaps 
the answer lies in the text of the New 
York Hate Crimes Law, N.Y. Penal 
Law Article 485, which lists “sexual 
orientation” but not “gender identity” as 
one of the characteristics covered by the 
law. (“Gender” is another, presumably 
standing in for “sex,” a word not 
used in the statute, and perhaps could 
be construed to encompass gender 
identity.) The court treats this as 
a sexual orientation case, perhaps 
because DeLee’s shouted imprecations 
were homosexual-specific, and the 
statute encompasses perceived as well 
as actual sexual orientation. ■

247   Lesbian / Gay Law Notes  September 2013



In San Ysidro Unified Sch. Dist. v. 
Comm’n on Prof’l Competence, 2013 
Cal. App. Unpub. LEXIS 5539 (Cal. 

Ct. App., 4th Dist., Aug. 5, 2013), a gay 
middle school teacher in California was 
found unfit to teach after a sexually 
explicit email was inadvertently sent 
to the teacher’s student by a jealous 
boyfriend, leading to an investigation 
that showed that the teacher had violated 
the District’s policy governing classroom 
computers. 

The boyfriend hacked on to the 
teacher’s private email account, where 
the teacher had kept his students’ email 
addresses, and accidentally sent one of the 
students a Craigslist “men seeking men” 
ad that the boyfriend had devised in the 
name of the teacher. The student showed 
his mother the email and she reported it 
to the school. The teacher was then placed 
on immediate “paid investigatory leave, 
for keeping student emails in his personal 
account in violation of District policy.” The 
investigation included a forensic search 
of the teacher’s classroom computer by 
the school district’s private investigator. 
The investigation revealed apparently 
sexually-themed searches and a draft of 
a novel about a homosexual teacher living 
in Mexico on the computer’s hard drive, 
which was not password protected. The 
novel detailed “gay sexual interactions 
between two 14-year-old boys and/or an 
adult male, the ‘Captain.” The novel was 
found to have been present in various 
drafts on the classroom computer for over 
a year. 

Upon completion of the investigation, 
the District charged the teacher with a 
“Notice of Intention to Dismiss” in three 
counts: immoral conduct, unfitness for 
service, and persistent refusal to follow 
Board guidelines or the law. Following 
the teacher’s deposition, the District 
filed an amended accusation with the 
Commission on Professional Competence, 
which conducted an evidentiary hearing 
and consisted of a three- judge panel (of 
two teachers and an administrative law 
judge). During the hearing, the District 
witness, the assistant superintendent for 
human resources, testified that although 
she initially believed that the teacher was 

“well respected and an excellent teacher,” 
the fact that he would keep student email 
addresses on a home computer, the sexual 
nature of the saved images on the school 
computer, and the erotic manuscript was 
“quite disturbing.” In his defense, the 
teacher admitted that his actions were 
wrong and that he should have done 
more to protect the confidentiality of his 
students and kept his personal materials 
separate from a situation where a student 
might access it. There was no evidence 
however, that any of the students saw or 
could see the protected files and images 
on the school computer. Ultimately, the 
Commission ruled in favor of the teacher, 
concluding that the email sent to the 
student had “little, if any negative impact” 

on him, particularly because the photos 
were not viewed by the student, only his 
mother. There was also no evidence that 
any students viewed either the pictures 
or the novel draft. Furthermore, the 
Commission believed that given the 
teacher’s skills, if he was returned to 
work, he would strictly abide by the email 
and computer policies.

Unwilling to reinstate the teacher, 
the District filed a petition seeking to 
overturn the Commission’s decision. 
The trial court found that under the 
applicable case law, the evidence did not 
support the Commission’s decision. The 
Code of Civil Procedure section 1094.5 
provides that when a trial court reviews 
the decision of an administrative agency, 
the court may exercise its independent 
judgment in reviewing the given evidence 
and an “abuse of discretion is established 
if the court determines that the findings 
are not supported by the weight of the 

evidence.” In its independent judgment, 
the court is to give a “strong presumption 
of correctness” to the agency’s ruling. 
Additionally, the District had to meet 
the burden of showing that the agency’s 
findings were incorrect.

This case was a confusing and close 
one; a highly regarded teacher’s career 
was effectively ruined when an act not 
his own led to an investigation of his 
classroom computer, demonstrating the 
capricious nature of Internet privacy. 
At the trial court level, the teacher had 
argued that deference should be given to 
his two Teacher of the Year awards, his 
skill at teaching, and the fact that it was 
not evident that any student could have 
viewed any of the protected material 

on the school computer. On appeal, the 
teacher argued that not enough deference 
had been given by the trial court to these 
findings by the Commission. However, 
the appeals court standard of review 
worked against the teacher, as it must 
uphold the trial court’s findings “if they 
are supported by substantial evidence.” 
“Substantial evidence’ is relevant evidence 
that a reasonable mind might accept as 
adequate to support a conclusion.

In relation to the charge of unfitness 
to teach, the court relied on the 
determination that there must be a “factual 
nexus between the teacher’s misconduct 
and unfitness to teach” (San Dieguito 
Union High School Dist. V. Commission 
on Professional Competence, 135 Cal.
App3d. at 288). In Morrison v. State 
Board of Education (1969) 1 Cal.3d 214, 
also a case involving a gay teacher, the 
California Supreme Court established a 
seven-factor test in determining a teacher’s 

California Appeals Court Affirms Decision to Hold Gay Teacher 
Unfit to Teach After Investigation of Classroom Computer

A highly regarded teacher’s career 
was effectively ruined when an act not 
his own led to an investigation of his 
classroom computer.
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unfitness to teach. The factors include: 
the likelihood that the conduct may have 
adversely affected students or fellow 
teachers, the extenuating or aggravating 
circumstances surrounding the conduct, 
the likelihood of the recurrence of the 
questioned conduct, and the extent to 
which disciplinary action may inflict 
an adverse impact on the constitutional 
rights of the teacher involved. If the 
court finds that a teacher would be unfit 
to teach, it must then evaluate whether 
that offensive conduct is “caused by a 
defect in temperament” (Woodland Joint 
Unified School Dist. V. Commission on 
Professional Competence (1992) 2 Cal.
App.4th 1429, 1444-1445). Accordingly, 
the teacher was also charged with 
immoral conduct and persistent refusal 
to follow Board guidelines and the law. 
Calif. Education Code, § 44932, subd. 
(a)(1) provides the statutory definition of 
immoral conduct as being “considered in 
conjunction with the unique position of 
public school teachers, upon whom are 
imposed responsibilities and limitations 
on freedom of action which do not exist 
in regard to other callings.” Therefore , 
found the court of appeal, the trial court 
appropriately decided that the teacher in 
question did engage in immoral conduct. 
The persistence ground was also ruled as 
part of the overall fitness issue. 

Ultimately, the district court’s decision 
was based upon the sufficiency of 
evidence supporting the school district’s 
claim that the teacher was unfit to teach. 
Given the legal standards, and the facts set 
out previously, from the lack of protection 
of student’s emails, to the blatant 
violation of the District’s technology 
agreement in the teacher’s use of the 
school’s computer, the court ruled that 
the trial court had issued an appropriate 
judgment in reversing the Commission’s 
decision. This decision speaks strongly to 
the increasing prevalence of the Internet 
in the educational sphere, and the strict 
attention with which it must be monitored. 
The situation highlights the need for 
heightened protection of personal email 
and Internet usage in the professional field 
and the necessity for employees to abide 
by terms and conditions of computer use 
prescribed by their employers. –  Parul 
Nanavati

Parul Nanavati is a law student at New 
York Law School (’15).

Mark Croy, an HIV positive 
former employee of Blue 
Ridge Bread (a local outlet 

of the popular Panera Bread chain), 
claims that he was terminated due to the 
discovery of his HIV status, which he 
claims violates multiple federal laws. 
Croy brought this discrimination suit 
against Blue Ridge Bread for violating 
the Americans with Disabilities Act of 
1990 (ADA), the Employee Retirement 
Income Security Act of 1974 (ERISA), 
and the Family and Medical Leave Act 
of 1993 (FMLA). The court denied 
Blue Ridge’s partially denied and 
partially granted Blue Ridge’s motion 
for summary judgment in Croy v. Blue 
Ridge Bread, Inc., 2013 WL 3776802 
(W.D.Va., July 15, 2013).

The plaintiff contended that 
because of the discovery (through his 
own disclosure) of his HIV status, 
Blue Ridge fired him after refusing 
to provide him with a reasonable 
accommodation in the form of a reduced 
work schedule. Because Croy had no 
direct evidence to allege concerning 
the motivation for his discharge, the 
court applied the McDonnell-Douglas 
burden-shifting scheme. Under this 
approach, if a plaintiff can establish 
a prima facie case of discrimination 
sufficient to raise an inference of 
discriminatory intent, the burden 
shifts to the employer to show a 
legitimate non-discriminatory reason 
for the determination. 

Blue Ridge Bread alleged that Croy 
was terminated because of lackluster 
performance during the last months 
of his employment, including a 
failure to submit paperwork and other 
performance errors. Croy had been 
“written up” three times throughout 
his employment, which, according to 
Blue Ridge Bread policy, was itself 
enough to justify terminating him. 
According to Croy’s allegations, 
Blue Ridge Bread had never taken 
that particular policy seriously, and 

in fact Croy had been told that his 
performance was exceptional and 
would be receiving a large bonus. 
Perhaps most importantly, Blue Ridge 
Bread denied any concrete knowledge 
of Croy’s HIV status, though Croy 
testified that he had informed other 
employees and such knowledge 
had gotten to relevant management 
decision makers.

Blue Ridge moved for summary 
judgment. In order for such a motion 
to succeed, there must be no genuine 
issue of material fact, as evaluated in 
the light most favorable to the party 
not seeking the motion. This party 
must also show that a reasonable jury 
could possibly issue a verdict in its 
favor. 

The court varied on its decisions 
regarding the counts in the complaint. 
Croy’s ADA claim was most 
successful, and the court denied 
both of the defendant’s motions as 
to that. Croy succeeded largely due 
to the conflicting evidence regarding 
whether defendant was aware of his 
HIV status or not, creating a true 
question of material facts. Secondly, 
the court concluded that it did not 
appear as though Blue Ridge Bread 
took enough steps to assure Croy a 
reasonable accommodation during his 
time of need. The court denied and 
granted in part the motions regarding 
to the FMLA claim; the difference 
being between “interference” and 
“retaliation.” Favoring the retaliation 
claim, the court determined that the 
short span of time between Croy’s 
sickness, his request for additional 
time off and his termination was 
enough to support a causal link 
that could potentially suggest 
discriminatory termination. Croy’s 
entire ERISA claim failed, however, 
because he could not establish that 
Blue Ridge Bread intentionally fired 
him in order to avoid paying health 
benefits. –  Parul Nanavati

U.S. District Court Denies Restaurant’s 
Motion for Summary Judgment in HIV 
Discrimination Case 
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BLAG’S WITHDRAWAL FROM THE 
SCENE – In papers filed in McLaughlin 
v. Panetta (D. Mass), a pending case 
concerning benefits denied same-sex 
spouses of military veterans under 
existing statutes, lawyers for the House 
of Representatives’ Bipartisan Legal 
Advisory Group (BLAG) conceded 
on July 18 that in light of the Supreme 
Court’s decision in United States v. 
Windsor, 133 S.Ct. 2675, there was 
no longer any reason for BLAG to 
continue defending 38 USC Sections 
101(3) and (31), which provide that 
as used in military benefits statutes, 
the term “spouse” means “a person 
of the opposite sex who is a wife or 
husband.” The plaintiffs had filed for 
summary judgment, and urged the 
court that the Windsor ruling was 
dispositive of their claim. District 
Judge Richard Stearns had asked the 
parties to provide the court with “any 
reasons why judgment should not enter 
for plaintiffs in this case” in light of 
the Windsor ruling. The only party 
opposed to the court granting relief 
was the Justice Department, which 
apparently prefers not to be placed 
under a court order to immediately 
grant benefits, perhaps retroactively, 
but rather to be allowed to resolve 
compliance with Windsor at its own 
deliberate speed. DOJ argued that the 
named plaintiffs lack standing, having 
failed to sufficiently allege that they 
had applied for or would be entitled to 
veterans’ benefits, and that the court 
lacks jurisdiction because denial of 
veterans benefits is supposed to be 
pursued through an administrative 
appeals process under the Veterans’ 
Judicial Review Act, not through 
litigation in the federal district court. 
BLAG’s move to withdraw was seen as 
signaling that the House Republican 
leadership did not want to spend any 
more time or money on the issue, their 
position having been rendered futile 
by the 5-4 Supreme Court ruling. 
Based on reporting by Chris Geidner 
on buzzfeed.com.

NINTH CIRCUIT – Responding to 
the Supreme Court’s ruling in United 
States v. Windsor, 133 S.Ct. 2675, 
the 9th Circuit has dismissed the 
government’s appeal in Golinski v. 
U.S. Office of Personnel Management, 
No. 12-15409 (July 23, 2013). Golinski, 
a staff attorney employed by the 9th 
Circuit, had married her same-sex 
partner, Amy Cunninghis, in 2008, 
and then applied for spousal health 
care coverage, which was denied. She 
grieved through the Circuit’s internal 
procedure, and won a ruling from Chief 
Judge Alex Kozinski, but the federal 
Office of Personnel Management, 
which oversees employee benefits for 
the federal court system, instructed 
the insurance company to reject 
Golinski’s application, citing DOMA, 
Section 3, as precluding recognition 
of their California same-sex marriage. 
Golinski, who is represented by Lambda 
Legal, filed suit in the U.S. District 
Court. The judge ruled that DOMA 
Section 3, to the extent it blocked 
recognition of her marriage for this 
purpose, was unconstitutional, and the 
government appealed to the 9th Circuit, 
with the Bipartisan Legal Advisory 
Group of the House of Representatives 
intervening to defend Section 3, as the 
Justice Department had ceased doing 
so in February 2011. The 9th Circuit 
put the case on hold while waiting for 
the Supreme Court to decide Windsor. 
In its ruling dismissing the appeal, the 
court stated, “In light of the Supreme 
Court’s decision in Windsor, the parties 
have jointly stipulated that ‘dismissal is 
the appropriate disposition of [these] 
consolidated appeals.” The Office of 
Personnel Management had responded 
to Windsor by quickly announcing that 
it would recognized the lawful same-
sex marriages of federal employees for 
benefits purposes, so there is no longer a 
dispute about Golinski’s right to enroll 
her wife in the program, as of the date 
of Windsor.  Lambda Legal had sought 
to by-pass the 9th Circuit by filing a 
petition for certiorari directly with the 

Supreme Court, but the Court denied 
that petition after ruling in Windsor.

INTERNAL REVENUE SERVICE – On 
August 29, the Treasury Department 
announced its first guidance concerning 
the impact of U.S. v. Windsor on federal 
tax issues. Treasury Secretary Jack Lew 
announced that the Internal Revenue 
Service (IRS) would officially publish 
Revenue Ruling 2013-17 on September 
15, to become effective September 16. 
The IRS has determined that it will 
use the “place of celebration” rule to 
determine whether a couple is married 
for federal tax purposes. In a draft of 
the Revenue Ruling that was released to 
practitioners, the IRS explained that this 
was consistent with the rule it has used 
for common law marriages, and noted 
that it was important for administrative 
consistency that persons who are 
legally married be considered married 
regardless where they are living, in 
light of our mobile society and the 
large number of multistate employers. 
The IRS noted that this rule applies to 
foreign marriages as well as domestic 
marriages. Thus, for example, a U.S.-
domiciled same-sex couple married in 
Canada will be recognized as married 
regardless where they are living in the 
U.S. Because the Revenue Ruling will 
go into effect September 16, married 
same-sex couples who have not yet filed 
their 2012 tax year returns can still opt 
to file as single if they file before that 
date, but from September 16 onwards 
married same-sex couples must file in 
the married status. (Married couples 
have an option of filing jointly or 
individually, but must use the married 
status.) The general rule under the 
Internal Revenue Code is that a couple 
that is married on the last day of the 
tax year is considered married for that 
tax year. In the draft Revenue Ruling 
and the associated “Frequently Asked 
Questions” document released on the 
same date, IRS advised that normal 
rules for filing amended returns to claim 
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refunds for overpaid taxes will apply. 
Thus, individuals who would have paid 
lower taxes had their marriage been 
recognized can file amended returns 
seeking refunds, depending upon when 
they were married, going back up to 
three years. However, married same-
sex couples will not be required to file 
amended returns that would subject 
them to increased tax liability due 
to the “marriage penalty” effect that 
mainly hits two-income middle and 
upper tier taxpayers. Many employee 
benefits administrators were waiting 
for this IRS guidance before modifying 
existing benefits plans to take account 
of employees married to same-sex 
partners. The IRS noted that it is not 
authorized by current law to recognize 
domestic partners or civil union partners 
for tax purposes, since the Code speaks 
only in terms of marriage and legal 
spouses. The IRS indicated that it 
expected to publish further guidance 
dealing with employee benefits and 
retroactivity issues. * * * The IRS 
action will result in a “flip” from the 
current situation, under which legally 
married same-sex couples residing in 
states recognizing their marriages had 
to prepare dummy federal returns to file 
with their state tax returns. Henceforth, 
legally-married couples residing in 
states recognizing their marriages will 
be filing in the same “married” status 
for both state and federal taxes, and 
will no longer need to prepare dummy 
federal returns. However, married same-
sex couples residing in states that do not 
recognize their marriages may need to 
prepare dummy federal returns to file 
with their individual state income tax 
forms. A handful of states, all of which 
don’t recognize same-sex marriages, 
also don’t impose individual income 
taxes, but many of the non-recognition 
states do impose income taxes, and 
will now have to determine how to deal 
with filings by married couples who 
will be filing their federal returns as 
“married.” The Atlanta Journal and 
Constitution (Aug. 30) quoted Georgia 

tax officials as having begun to consider 
how this might be handled. Presumably, 
the state will have to acknowledge the 
marriages of these same-sex couples, at 
least to the extent of authorizing them 
to use “dummy” federal individual 
returns to accompany their state returns. 
Alternatively, it is possible that non-
recognition states may redraft their tax 
forms to dispense with the need to file 
copies of federal returns.

FEDERAL ELECTION COMMISSION 
– The FEC issued two advisory opinions 
on July 25, responding to requests from 
the Democratic Senatorial Campaign 
Committee and the Dan Winslow 
for U.S. Senate Campaign from 
Massachusetts, for a ruling on how 
to deal with donations from married 
same-sex couples in light of the U.S. 
Supreme Court’s ruling in United States 
v. Windsor, holding unconstitutional 
the federal definition of marriage in 
Section 3 of the Defense of Marriage 
Act of 1996. Advisory Opinion 2013-06, 
Advisory Opinion 2013-07. Winslow, 
who was competing for the U.S. Senate 
seat that became vacant when John 
Kerry became Secretary of State, 
had previously requested an advisory 
opinion. He was one of three Republicans 
vying for the nomination, two of whom 
publicly supported marriage equality, 
and he hoped to raise funds in the 
LGBT community. Responding to 
his original request, the FEC advised 
that DOMA, Section 3, required them 
to hold that marriages of same-sex 
couples would not be recognized for 
purposes of federal election laws. See 
Advisory Opinion 2013-02. In its new 
opinions, the FEC reverses ground, but 
does not appear to address directly the 
question that is causing uncertainty in 
so many different fields of federal law: 
does it matter where a legally-married 
same-sex couple are domiciled? In 
its Winslow ruling, No. 2013-07, the 
FEC writes: “The term ‘spouse’ is not 
defined in FECA or the Commission’s 

regulations. The commission has 
previously relied on state law to supply 
the meaning of terms not explicitly 
defined in the Act or Commission 
regulations. Such as approach here 
would also be consistent with how other 
federal agencies have defined the term 
‘spouse.’” FEC then quotes from other 
agency regulations referring to “legal 
marriage as defined under state law.” 
“In light of the foregoing,” writes the 
FEC,” the Commission concludes same-
sex couples married under state law are 
‘spouses’ for the purpose of Commission 
regulations.” All very good, but do they 
mean the law of the state where they 
married or the law of the state where they 
are registered to vote? This is probably 
a more pressing issue for the DSCC, 
which raises money nationwide, than 
for congressional candidates (although, 
come to think of it, many of those raise 
considerable money outside their home 
states as well). Throughout its DSCC 
opinion, No. 2013-06, the FEC refers 
repeatedly to couples “married under 
state law” without specifying whether 
that is “state of celebration” or “state of 
domicile.” The question arises whether 
FEC is being deliberately obtuse, or is 
merely failing to focus on this question. 
Since federal law on this issue should, 
preferably, be uniform regardless of 
where campaign donors live, one hopes 
that they intend to consider all lawfully-
married same-sex couples as married 
for purposes of federal election law, 
regardless where they happen to be 
living or voting.

STATE DEPARTMENT – Secretary 
of State John Kerry announced on 
August 2 that the State Department 
would provide equal treatment to same-
sex and opposite-sex married couples 
in dealing with visa applications. In 
an announcement made at the U.S. 
Embassy in London, Kerry said, 
“Effective immediately, when same-sex 
spouses apply for a visa, the Department 
of State will consider that application is 
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the same manner that it will consider 
the application of opposite-sex spouses. 
If you are the spouse of a U.S. citizen, 
your visa application will be treated 
equally. If you are the spouse of a 
noncitizen, your visa application will be 
treated equally.” The State Department 
made available on its website an FAQ 
document titled “U.S. Visas for Same-
Sex Spouses,” see http://travel.state.gov/
visa/frvi/frvi_6036_html. Of course, 
this doesn’t mean that same-sex couples 
who are married or engaged to be 
married can expect any faster treatment 
than different-sex couples, and there are 
reportedly long delays in the processing 
of such applications. According to the 
FAQ, couples who are intending to 
marry in the U.S. may apply for fiancé 
visas, and it is not required that the state 
where they intend to reside be the state 
where they will get married.

SOCIAL SECURITY ADMINISTRATION 
– Finding itself bound by statutory 
language to apply the “place of domicile 
rule” to decide benefits claims by 
spouses of same-sex couples, the Social 
Security Administration issued a new 
subchapter for its operations manual, 
effective August 9, 2013, to deal with 
“Windsor Same-Sex Marriage Claims.” 
See Program Operations Manual 
System, Part 02 – General; Chapter 002 – 
Applications and Interviews; Subchapter 
10 – Windsor Same-Sex Marriage 
Claims; BASIC, 08/2013. “Because of 
the Windsor decision,” says the Manual, 
“we are now able to approve some 
wife’s and husband’s claims involving 
same-sex marriage. Applicants must 
meet all factors of entitlement before we 
approve the claim. These instructions 
allow for payment of claims when the 
NH [social security number holder] was 
married in a state that permits same-sex 
marriage, and is domiciled at the time 
of the application, or while the claim is 
pending a final determination, in a state 
that recognizes same-sex marriage.” 
The Manual explores complications 

raised by the varying dates when 
particular states began to recognize 
same-sex marriages, as opposed to 
allowing them to take place within the 
state, and provides a reference table of 
dates for Social Security staff to use 
in making determinations. This shows, 
for example, that New York began to 
recognize same-sex marriages as of 
February 1, 2008, when an appellate 
ruling was issued to that effect by an 
intermediate appellate court, but that 
same-sex marriages could be performed 
in New York beginning July 24, 2011, 
when the state’s Marriage Equality 
Law went into effect. Thus, a couple 
who married outside New York in a 
jurisdiction that allowed such marriages 
earlier than July 24, 2011, and who 
reside in New York at the time of 
application, will be qualified for federal 
spousal treatment. Certain benefits 
claims require that the marriage have 
taken place at least a year prior to 
application; as to this rule, the Manual 
states, “Do not consider the date of 
the Windsor decision in determining 
the duration of marriage. Rather, rely 
on the date the couple was married.” 
The Manual appears to provide that 
if a legally married same-sex spouse 
submits a claim that is not clearly 
allowed under the “place of domicile 
rule, the claim should be “held” rather 
than dismissed outright, and will 
presumably receive individual scrutiny 
within the agency. What remains 
unspoken is the hope that federal 
legislation can be secured switching the 
rule for marriage determination to the 
“place of celebration rule” so that such 
claims can be dealt with equitably by 
having a uniform federal recognition 
of lawfully contracted marriages, 
as the Immigration Service and the 
Office of Personnel Management 
have announced they will follow. In 
the meantime, “holding” rather than 
dismissing applications might mark 
an attempt by the SSA to avoid being 
sued by disappointed applicants, who 
would certainly have an interesting 5th 

Amendment equal protection claim to 
make. Under Windsor, 133 S.Ct. 2675, 
one presumes that the government would 
have to come up with some convincing 
justification for the statutory distinction 
other than mere administrative 
convenience; perhaps respect for the 
right of individual states to determine 
who can marry (“federalism”) might 
be posited, based on dicta in Windsor 
concerning the traditional right of 
states to determine who can marry or 
have their marriages recognized. One 
notes in this connection that Windsor 
did not address the validity of DOMA 
Section 2, which purports to excuse 
states from any constitutional obligation 
to afford full faith and credit to same-
sex marriages contracted in other states.  
The Social Security Advisory Board 
advised married couples who may be 
entitled to benefits to “file immediately 
to preserve their filing date which is used 
to determine the start date of potential 
benefits,” according to a news release, 
9/12/13 NewsFile 600, 2013 WLNR 
21509366. * * *  U.S. Representative 
Linda Sanchez (D-Calif.) has 
introduced the Social Security Equality 
Act of 2013, with 109 co-sponsors, 
which would require the Social Security 
Administration to provide spousal, 
survivor and death benefits to same-
sex couples in relationships recognized 
by state law, regardless whether they 
are civil unions, domestic partners, or 
marriages. Sanchez explained the logic 
of her bill: “Same-Sex couples pay into 
Social Security over the course of their 
working lives just like other Americans. 
They should receive the full benefits 
they have earned. My bill will make 
sure every American receives a benefit 
based upon their contribution to Social 
Security, not their sexual orientation.” 
Under the Windsor decision, married 
same-sex couples residing in marriage 
equality states would clearly be entitled 
to such benefits if they marry, but, 
as noted above, the Social Security 
Administration feels bound by current 
law not to commit to recognizing same-
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sex marriages if an applicant for benefits 
is domiciled in a state that doesn’t 
recognize the marriage. Furthermore, 
under existing federal law, there is no 
benefits recognition for non-marital 
legal statuses such as civil unions and 
domestic partnerships. Under Sanchez’s 
bill, couples in Hawaii, Illinois, Nevada, 
New Jersey, Oregon, Delaware, Rhode 
Island and California who are in 
civil unions or registered domestic 
partnerships would enjoy full Social 
Security benefits rights. However, the 
bill would not directly affect couples 
living in states that provide no form of 
recognition to same-sex relationships. 
Buzzfeed, Aug. 2.

U.S. DEPARTMENT OF LABOR– In 
a memorandum to Labor Department 
employees issued on August 9 and made 
public on August 12, recently-confirmed 
Secretary of Labor Thomas Perez 
announced that the Department has 
“updated several guidance documents . 
. . to remove references to DOMA and to 
affirm the availability of spousal leave 
based on same-sex marriages under 
the Family and Medical Leave Act 
(FMLA).”

U.S. DEPARTMENT OF DEFENSE 
– Former Secretary of Defense Leon 
Panetta had committed the Defense 
Department to extending certain 
benefits to same-sex domestic partners 
of military personnel by the end of 
August, subject to rethinking if the 
Supreme Court invalidated Section 3 of 
DOMA. Soon after the Windsor ruling, 
Secretary Chuck Hagel announced 
that the Defense Department would 
recognize same-sex marriages using 
the “place of celebration” rule. On 
August 14, the Defense Department 
posted an announcement on its website, 
accompanied by an “implementation 
memo” from Hagel and a guidance 
memo from Acting Under Secretary 
for Personnel and Readiness Jessica 

Wright, who is charged with functional 
implementation of the necessary 
changes in policy and procedures. With 
the big step forward, there is also a 
small step back. DoD has determined 
that because it is going to afford equal 
benefits to same-sex married couples, 
there is no need for the previously-
planned extension of limited benefits 
to same-sex domestic partners, and that 
has been cancelled. Military personnel 
who want to attain benefits for same-
sex partners will have to marry their 
partners. Realizing that many personnel 
are stationed in states that don’t 
authorize same-sex marriages, and that 
many stationed overseas face the same 
problem, DoD announced a change to its 
leave policy. Personnel stationed in the 
continental U.S. more than 100 miles 
away from a state (or D.C.) that allows 
same-sex marriage can get up to seven 
days of “non-chargeable leave” to travel 
to a marriage equality jurisdiction in 
order to marry their partner. Personnel 
stationed outside the continental United 
States can get up to 10 days leave 
for this purpose, affording sufficient 
time to travel to the U.S. and celebrate 
their marriage. Secretary Hagel set 
September 3 as the deadline for having 
everything in place, but indicated that 
rights and benefits will be retroactive 
to the date of the Windsor decision for 
those who were already married, and 
retroactive to the date of marriage for 
those who married after Windsor was 
announced. Defense Department News 
Release, No. 581-13 (Aug. 14, 2013), 
and linked memoranda. Litigation is 
pending against the Department of 
Veterans Affairs on behalf of veterans 
who are in same-sex marriages, 
seeking similar recognition, reports the 
Record-Journal of Meriden, CT (Aug. 
16). Senator Richard Blumenthal (D-
CT) has written to President Obama 
on behalf of lead plaintiff Carmen 
Cardona, asking the president to direct 
Secretary Eric Shinseki to adopt the 
same rule as the Defense Department 
in recognizing marriages of same-sex 

couples. At stake are both survivor’s 
benefits and health care benefits for 
spouses (and surviving spouses) of 
military veterans. The Department has 
not yet announced when or how it will 
implement the Windsor decision to 
avoid unconstitutional discrimination 
against same-sex spouses of military 
veterans.

U.S. DEPARTMENT OF VETERANS 
AFFAIRS – This Department is being 
a bit of an outlier in refusing to fall 
into line with the general disposition of 
federal agencies in the wake of Windsor. 
In a letter to Senator Jeanne Shaheen 
(D-N.H.), Secretary Eric Shinseki voiced 
support for a bill she has sponsored that 
would open up veterans benefits to all 
married couples, regardless of gender, 
but he insists that statutes governing 
military veterans’ benefits, which 
specifically define spouse and surviving 
spouse as somebody of the opposite sex, 
stand in the way of administratively 
extending those benefits. This, despite 
the Supreme Court’s ruling that such 
distinctions violate the 5th Amendment, 
sounds wrong to us. (We feel confident 
in saying this because Section 3 of 
DOMA, which the Court held to be 
unconstitutional, included this very 
same definition of “spouse” upon which 
Shinseki is relying, and the Court held 
that none of the justifications advanced 
for Section 3 were sufficient to sustain 
it against constitutional challenge.) The 
Associated Press reported on August 
27 that three lawsuits were pending 
by military veterans seeking spousal 
benefits, so perhaps this question can be 
resolved on summary judgment motions 
rather than waiting and waiting and 
waiting for Congressional action. On 
August 30, there were press reports that 
U.S. District Judge Consuelo Marshall 
(C.D. Cal.) had ruled in one of the 
pending cases, Cooper-Harris v. United 
States,that the marriage definition in 
the relevant statute is unconstitutional 
because the exclusion of same-sex 
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married couples “is not rationally 
related” to any of the purposes for 
which spousal benefits are provided for 
veterans.  Tracey Cooper-Harris and her 
wife, Maggie Cooper-Harris (married in 
California in 2008) are represented by 
the Southern Poverty Law Center. The 
opinion was not available on electronic 
databases as we neared our deadline 
for this issue on August 30, and had not 
been posted by SPLC on its website, 
but it will be discussed in detail in the 
October issue of Law Notes.

OFFICE OF PERSONNEL MANAGEMENT 
– The federal Office of Personnel 
Management published a notice in the 
Federal Register on August 2, stating 
that OPM “is now able to extend 
benefits to Federal employees and 
annuitants who are legally married to 
spouses of the same sex, regardless of 
the employees’ or annuitants’ state of 
residency.” OPM will recognize foreign 
marriages as well as those contracted 
in the U.S., regardless whether the 
couples or surviving spouse are living 
in a state or country that recognizes 
such marriages. Employees and retirees 
had until August 26 to make enrollment 
changes, after which they would have to 
wait until the regular benefits enrollment 
“open season” that starts in November. 
Perhaps the most valuable benefit for 
spouses of retired federal employees is 
continued participation in the Federal 
Employees Health Insurance Program. 
Washington Post, Aug. 6.

ARKANSAS – In the wake of the 
Windsor ruling, two lawsuits were filed 
in Arkansas seeking marriage equality 
for same-sex couples. Attorney Cheryl 
K. Maples of Searcy, Arkansas, filed 
Wright v. State of Arkansas in the Circuit 
Court of Pulaski County on July 2, on 
behalf of a group of same-sex couples 
and some of their children, challenging 
the state’s mini-DOMA statute and anti-
marriage constitutional amendment, 

asserting state and federal due process 
and equal protection constitutional 
claims. The challenged statute was 
enacted in 1997, in the wave of such 
enactments that followed the federal 
adoption of the Defense of Marriage 
Act in response to marriage equality 
litigation in Hawaii. The constitutional 
amendment was enacted in 2004, as 
part of the Republican Party’s national 
strategy to put multiple anti-marriage 
amendments on the ballot to aid in the 
presidential and congressional races 
that year by drawing more conservative 
voters to the polls. The plaintiffs in 
this case are seeking preliminary and 
permanent injunctive relief barring 
enforcement of the statute and the 
constitutional amendment and affording 
them a right to marry or to have their 
marriages recognized, as the case 
may be. In response to motions by 
the governor and attorney general 
contending that they were not proper 
defendants in the case, Maples agreed to 
drop them as named defendants, so the 
case will go on against the Public Health 
Department and relevant county clerks. 
The second case, Jernigan v. Crane, was 
filed in the U.S. District Court on July 
15 by attorney Jack Wagoner II of Little 
Rock. Mr. Wagoner had announced in 
response to the U.S. Supreme Court’s 
United States v. Windsor decision that 
he would offer to represent pro bono 
any same-sex couple that wanted to 
sue for marriage equality in Arkansas, 
and quickly found three couples as 
plaintiffs: Rita and Pam Jernigan, 
Becca and Tara Austin, and Randy and 
Gary Eddy-McCain. The Jernigans and 
the Austins seek to marry; the Eddy-
McCains were married in New York 
and seek recognition of their marriage. 
The Jernigans and Austins applied 
for marriage licenses and were turned 
down by Pulaski County Clerk Larry 
Crane, the lead named defendant. 
(Their complaint also names Governor 
Mike Beebe and Attorney General 
Dustin McDaniel.) The Jernigans 
plan to marry in Washington State 

in November, but have already been 
advised by Rita’s employer that the 
retirement system will not allow her 
to designate Pam as her spouse on her 
retirement plan. The complaint asserts 
14th Amendment claims of deprivation 
of the fundamental right to marry, 
discrimination because of sexual 
orientation, and discrimination because 
of gender. The relief sought includes a 
declaratory judgment and a permanent 
injunction benefiting all similarly-
situated same-sex couples and ordering 
the governor to instruct all county 
employees and agents accordingly. The 
federal case was initially assigned to 
U.S. District Judge Leon Holmes, but 
he recused himself, citing longtime 
professional and personal relationships 
with the proponents of the constitutional 
amendment initiative that was being 
challenged, and the matter was 
reassigned to District Judge Kristine 
Baker. Mr. Wagoner has joined with Ms. 
Maples as co-counsel in the state court 
litigation. 

CALIFORNIA -- Can’t take “no” for 
an answer? After the Proponents of 
Proposition 8 were rebuffed by the 
California Supreme Court in their bid to 
obtain a stay or preliminary injunctive 
relief against the federal district court’s 
injunction in Perry v. Schwarzenegger, 
opponents of same-sex marriage 
persuaded some county clerks to 
petition the California Supreme Court 
for relief. The lead actor on this was 
San Diego County Clerk Ernest J. 
Dronenburg, Jr., who filed a petition 
with the Supreme Court seeking a stay 
or preliminary injunctive relief. Much 
of his petition was lifted from another 
petition filed with the court on behalf 
of the Proponents, as Attorney General 
Kamala Harris indicated in her reply, 
which forcefully refuted arguments by 
Dronenburg’s counsel that the California 
Supreme Court should determine that 
the injunction did not afford affirmative 
relief to anybody but the four named 
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plaintiffs and was not binding on the 
56 county clerks who were not joined 
as defendants in the case. Perfectly 
happy to be issuing marriage licenses 
to same-sex partners, clerks from 24 
other counties filed responses with the 
California Supreme Court, rejecting 
Dronenburg’s arguments. Dronenburg 
won support from 16 county clerks who 
indicated that they would seek similar 
relief. Thus battle was jointed late in 
July as the California Supreme Court 
pondered whether to interject itself 
yet again in the contentious question 
of Proposition 8’s ban on same-sex 
marriage. After questions were raised 
about Dronenberg’s authority to file the 
suit without authorization from county 
legislators, he withdrew his petition on 
August 2, but by then petitions from 
other clerks were on file, as well as by the 
Proponents of Proposition 8. Marriage 
equality supporters took heart from 
the refusal of the California Supreme 
Court to stay the Hollingsworth 
decision or to order county clerks not 
to issue licenses, while it pondered 
the arguments concerning whether 
the federal district court’s injunction 
was binding throughout the state. 
Early in August, the 9th Circuit issued 
a statement acknowledging having 
received the final mandate in the case 
from the Supreme Court, and reiterating 
that the federal appeal was dismissed 
on jurisdictional grounds. And, on 
August 14, the California Supreme 
Court denied the petition for a writ of 
mandate, without any explanation and 
without ordering oral arguments. Thus, 
one could only speculate as to the court’s 
reasoning, but concerns about federal 
supremacy and limitations on state 
court jurisdiction undoubtedly played 
a role. Although the original 2008 
decision by the California Supreme 
Court finding a state constitutional 
right of same-sex marriage was 4-3, 
there was no recorded dissent to the 
decision to dismiss the petition for a 
writ of mandate. Los Angeles Times, 
Aug. 15.

DISTRICT OF COLUMBIA – James 
Spellman is asking the District of 
Columbia Superior Court to declare 
that he is the surviving common law 
same-sex spouse of Michael Kelly, who 
passed away in February 2013. Kelly 
left a will, made in 1990, that leaves 
his estate, valued at over $800,000 (the 
largest portion of which consists of a 
beach house in Delaware), to his four 
siblings, designating his brother-in-law 
as executor. Kelly and Spellman met in 
1994, and according to Spellman they 
lived together as a couple beginning in 
1995, with their primary residence in 
the District of Columbia, which has the 
doctrine of common law marriage and 
which began to issue marriage licenses 
to same-sex couples in 2010. Kelly was 
diagnosed with cancer late in 2012, 
and Spellman claims to have devoted 
himself to Kelly’s care. “We believed 
we were married, and we made that 
commitment to each other,” he told the 
Washington Post (Aug. 18). Spellman 
claims that he and Kelly never saw the 
need to apply for a license and undergo a 
formal ceremony, and that they “shared 
expenses, we signed checks and credit 
card receipts for each other.” When he 
presented his claim to a spousal share 
to the executor, he was rebuffed, and 
he filed suit on August 15.  Counsel 
for the estate claims that Spellman and 
Kelly were not consistently cohabiting 
for the duration of their relationship, 
did not hold themselves out as spouses, 
could have gotten married in D.C. 
but didn’t, and, furthermore, that the 
beach house in Delaware is not subject 
to the jurisdiction of the D.C. courts. 
(Of course, a marriage equality state 
could recognize a same-sex common 
law marriage from another state for 
purposes of enforcing a claim against 
the Delaware beach house.) The court 
has scheduled a first hearing in the 
case for October 31. Only a handful of 
U.S. jurisdictions still have the doctrine 
of common law marriage; most states 
have abolished it by judicial decision or 
statute, as states moved to formalize the 

requirements of marriage and impose 
licensing and registration. This may be 
the first common law marriage claim 
to be asserted in a marriage equality 
jurisdiction that still retains the doctrine.

HAWAII – Pressure mounted on 
Democratic Gov. Neil Abercrombie to 
call a special session of the legislature 
to consider a marriage equality bill in 
October. Last year, the U.S. District 
Court rejected a marriage quality 
14th Amendment claim in Jackson v. 
Abercrombie, 884 F.Supp.2d 1065 (D. 
Haw. 2012), and an appeal is pending in 
the 9th Circuit. In light of the Supreme 
Court’s reasoning in U.S. v. Windsor, 
and the 9th Circuit’s reasoning in the 
now-vacated Perry v. Brown, 671 F.3d 
1052 (9th Cir. 2012), it seems likely 
that the 9th Circuit would reverse 
the trial court’s order and remand for 
reconsideration in light of Windsor, 
but the road to marriage equality in 
Hawaii could be significantly shortened 
if the legislature, which had previously 
approved a Civil Union Act, would act 
on the state Democratic Party’s pro-
marriage-equality platform and preempt 
further litigation by enacting a marriage 
equality statute. The mounting pressure 
on the governor was described by the 
Honolulu Star-Advertiser in an August 
11 article. On Aug. 21, the Washington 
Post reported that the state’s Democratic 
leaders were caucusing to see whether 
there were sufficient votes in the 
legislature to justify calling the special 
session, which Gov. Abercrombie was 
reported to favor doing. Hawaii voters 
amended their constitution in the 
1990s, in response to marriage equality 
litigation, giving the legislature exclusive 
authority to determine whether same-
sex couples can marry. At that time, the 
legislature maintained its statutory ban 
on same-sex marriages, but enacted a 
Reciprocal Beneficiary Law, the first 
state statute in the U.S. to provide an 
express legal status available to same-
sex couples carrying a limited list of 
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rights and responsibilities. Democrats 
have commanding majorities in both 
houses of the legislature, and Gov. 
Abercrombie is a supporter of marriage 
equality, so it seemed possible that 
Hawaii would moot the pending 9th 
Circuit appeal by enacting a marriage 
equality law sometime before the end 
of 2013. Indeed, on August 28, the 
governor presented the legislature with 
an 18-page marriage equality bill, but 
did not state whether he would call a 
special session. The legislature can 
call its own special session, but the 
super-majority requirements for doing 
so would require cooperation from 
the minority Republicans, who tend to 
oppose marriage equality.

ILLINOIS – Cook County Circuit Judge 
Sophia Hall heard arguments on August 
6 on a motion to dismiss the consolidated 
marriage equality lawsuits of Darby 
v. Orr and Lazarro v. Orr, brought by 
Lambda Legal and the ACLU. Because 
neither Illinois Attorney General Lisa 
Madigan nor Cook County State’s 
Attorney Anita Alvarez would defend 
Illinois’ ban on same-sex marriage, 
the argument in support of the motion 
to dismiss was made by Paul Linton, 
an attorney from the Thomas More 
Society, a conservative litigation group, 
representing some down-state county 
clerks who intervened as defendants. 
Linton trotted out the tired old 
“responsible procreation” argument, 
implicitly rejected by the U.S. Supreme 
Court in Windsor, seeking to justify the 
continued exclusion of same-sex couples 
from marriage rights, an argument 
of vanishing salience when a state 
has already legislated in favor of civil 
unions under which same-sex couples 
have the same parental status and rights 
under state law as legal “spouses.” Judge 
Hall indicated she would issue a ruling 
by late September. If she denies the 
motion to dismiss, she will quickly take 
up a motion by plaintiffs for summary 
judgment, which has been strengthened 

by the Supreme Court’s decision in 
Windsor.  Prior to Windsor, winning 
the right to marry in Illinois would 
not, tangibly speaking, have expanded 
the list of rights and benefits already 
available to civil union partners under 
state law, but after Windsor, there is an 
enormous gap between rights of civil 
union partners and rights of married 
same-sex couples, to the extent that 
federal rights may not be fully available 
in states that don’t recognize same-sex 
marriages. 

KENTUCKY – Gregory Bourke and 
Michael De Leon, Louisville residents, 
were married in Canada in 2004, and 
when same-sex marriage became 
available in New York, they went to 
Niagara Falls, N.Y., and renewed their 
vows, having been together twenty 
years as of then. Now they have filed 
suit in U.S. District Court in Louisville 
against Governor Steve Beshear, 
Attorney General Jack Conway 
and Jefferson County Clerk Bobbie 
Holsclaw, seeking an order that their 
marriage be recognized in Kentucky. 
Since they have already been married 
twice, they are not seeking an order 
that Kentucky issue marriage licenses 
to same-sex couples, but they argue that 
their marriage is entitled to recognition, 
which is particularly important to 
them because they are raising children 
together and they want the state to 
recognize the legal validity of their 
family. Louisville law partners Shannon 
Fauver and Dawn Elliott represent 
Bourke and DeLeon in their lawsuit, 
which seeks to have Kentucky officially 
recognize the marriage and provide the 
couple the same benefits available to 
married couples in Kentucky. Bourke 
was previously in the news when he 
was ousted as a Boy Scout leader after 
announcing he was gay. Bourke v. 
Beshear. 

MISSISSIPPI – Energized by the 

Supreme Court’s Windsor and 
Hollingsworth rulings, several same-sex 
couples applied for marriage licenses in 
mid-July, setting a predicate for filing a 
lawsuit seeking equal marriage rights. 
The state amended its constitution 
in 2004 to ban same-sex marriages, 
so any lawsuit would have to rest on 
federal constitutional grounds. Jackson 
Clarion-Ledger, July 16.

NEBRASKA – The Nebraska 
Legislature’s Judiciary Committee 
has scheduled an October 4 session to 
review the state’s anti-marriage-equality 
constitutional amendment, which was 
approved in 2000, according to an 
Associated Press story published July 
28 in the Miami Herald. Committee 
Chair Brad Ashford (D-Omaha) said 
that some debate was appropriate in 
light of the U.S. v. Windsor decision. 
Ashford has stated support for adopting 
a civil union law for the state. Although 
he prefers full marriage rights, he 
doesn’t believe it is politically feasible 
at present.  The AP article noted several 
same-sex couples resident in Nebraska 
who have marriage in other states and 
might consider starting a lawsuit to 
compel recognition of their marriages. 

NEW JERSEY – Mercer County 
Assignment Judge Mary C. Jacobson 
held a hearing on plaintiffs’ motion 
for summary judgment in Garden 
State Equality v. Dow on August 15. 
The lawsuit, filed by Lambda Legal 
in 2011 on behalf of the state’s largest 
LGBT rights organization and a large 
collection of individual plaintiffs and 
couples, seeks a declaration that the 
state’s civil union law, which was 
enacted in response to the New Jersey 
Supreme Court’s decision in Lewis 
v. Harris, 188 N.J. 415 (2006), fails 
to provide constitutionally-mandated 
equal rights, benefits and status for 
same-sex couples. Plaintiffs’ arguments 
were augmented when the U.S. Supreme 
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Court ruled in U.S. v. Windsor on June 
26 that the federal government had 
to accord equal protection to married 
same-sex couples, thus making 
available hundreds of federal rights 
and benefits to those couples living 
in states that recognize same-sex 
marriages. Under the N.J. Civil Union 
Law, same-sex marriages contracted 
out-of-state are recognized in-state as 
civil unions. Civil union status arguably 
has no significance under federal law, 
so New Jersey’s current legal regime 
deprives its same-sex couples of many 
of these federal rights and benefits that 
are available for different-sex married 
couples in the state. In a brief filed 
before the oral argument, the state 
argued, somewhat contradictorily, that 
any inequality between New Jersey civil 
unions and New Jersey marriages was 
the fault of the federal government for 
not recognizing civil unions, and not the 
fault of New Jersey. The state argued 
that the federal government should treat 
New Jersey civil unions as “functional 
equivalents” of marriage for purposes 
of federal rights and benefits, and that 
the plaintiffs should be suing the federal 
government, not the state. Opposing the 
summary judgment motion, the state 
argued, “Critical facts either remain in 
dispute or are unknown at this time. 
The positions of the various federal 
agencies that will have to implement 
Windsor are non-uniform and in 
flux.” In other words, the state argues 
for more delay, as Governor Chris 
Christie urged the court to proceed 
cautiously and not rush into a decision. 
Christie vetoed a marriage equality bill 
approved in the legislature, arguing 
that any “redefinition” of marriage was 
a policy issue to be decided by voters 
in a referendum, but the Democratic 
leaders in the legislature have resisted 
placing a question on the ballot, arguing 
that civil rights issues should not be 
put to a popular vote. (Public opinion 
polls showed about 60% support for 
marriage equality as these arguments 
unfolded, but how that would translate 

into votes on a specific ballot question 
was uncertain.) Legislators have until 
mid-January to attempt an override of 
the veto. Although Democrats control 
both houses of the legislature, they lack 
the super-majority necessary to override 
a veto without Republican support, 
and thus far not enough Republicans 
have signified support to persuade 
the leadership to schedule an override 
vote. However, hopes were high that a 
ruling in favor of summary judgment 
for the plaintiffs by the trial court might 
incentivize the legislature to move 
forward, rather than to have marriage 
equality required by judicial fiat. If the 
veto is not overridden, the matter will 
likely end up before the New Jersey 
Supreme Court, regardless how the trial 
court rules. At the August 15 hearing, 
Judge Jacobson appeared sympathetic to 
Lambda’s argument, but cautious about 
granting summary judgment rather than 
conducting a trial to create a factual 
record supported by testimonial as well 
as documentary evidence, especially in 
light of the state’s strong opposition.

NEW JERSEY – Various groups 
promoting marriage equality in New 
Jersey met in July to plan an accelerated 
campaign on two fronts: persuading 
the legislature to override Governor 
Chris Christie’s veto of marriage 
equality legislation and support for 
the lawsuit now pending in Superior 
Court, contending that the state’s civil 
union law did not meet the New Jersey 
Supreme Court’s mandate in Lewis v. 
Harris to provide equal rights to same-
sex couples. Paul Singer, a wealthy 
Republican hedge fund manager with 
a gay son who was instrumental in 
helping win marriage equality from 
the New York State Senate in 2011, 
has thrown his financial backing and 
political contacts into the battle. Singer 
reputedly has strong ties to the governor 
and may be able to exert influence to 
relax party discipline in the legislature, 
where it is possible that some Republican 

legislators, whose votes would be 
needed to override the veto, could 
be persuaded to switch sides on this 
issue. But the lawsuit was looking like 
a better bet in midsummer, as the U.S. 
Supreme Court’s action striking down 
Section 3 of DOMA gave the plaintiffs 
a compelling new argument: their New 
Jersey civil unions do not qualify for 
federal marriage recognition, pointing 
up their gross inequality with different-
sex marriage. Herald News, West 
Paterson, July 25.

NEW YORK – Responding to the 
Supreme Court’s ruling in U.S. v. 
Windsor, Governor Andrew Cuomo 
announced on July 23 that New York 
would refund state estate taxes that 
had been paid by surviving same-sex 
spouses in New York due to the non-
recognition of their marriages prior 
to the enactment in 2011 of the New 
York marriage equality law. New 
York tax law had tracked federal tax 
law in refusing to recognize same-sex 
marriages for estate tax purposes, but 
in Windsor the Supreme Court ruled in 
favor of such a surviving spouse, Edie 
Windsor, seeking an estate tax refund 
on federal taxes she paid after the death 
of her wife in 2009. Windsor had also 
made estate tax payments to New York, 
and was seeking a refund from the state. 
People who might have a claim for a 
state estate tax refund should consult 
the New York State Tax Department 
website for instructions on filing for 
refunds, and should act quickly because 
there are filing deadlines with which to 
contend.

OREGON – Marriage Equality 
advocates kicked off a petition campaign 
on July 26 to collect signatures to place 
a proposal on the 2014 general election 
ballot to repeal the state’s anti-marriage 
amendment, having embraced the 
campaign slogan “Oregon Says I Do.” 
At least 116,000 valid signatures from 
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registered voters are required to put 
a citizen initiative on the ballot, and 
the deadline faced by the campaign 
organizers to submit their petitions 
is July 3, 2014. Oregon provides 
domestic partnerships for same-sex 
couples, but the voters amended the 
state constitution in 2004 by a vote of 
57% to 43% to define marriage as the 
union between a man and a woman. 
Huffington Post, July 24. 

PENNSYLVANIA - In the surge of 
marriage litigation news right before 
the Summer Law Notes deadline, 
we misattributed the Pennsylvania 
marriage equality lawsuit to Lambda 
Legal. Whitewood v. Corbett was filed 
by the ACLU LGBT Rights Project and 
the ACLU of Pennsylvania in the U.S. 
District Court for the Middle District 
of Pennsylvania. However, impatient 
to see marriage equality in the state, 
Montgomery County Register of 
Wills and Clerk of the Orphans Court 
D. Bruce Hanes, who is in charge 
of issuing marriage licenses in that 
county, announced that he would issue 
licenses and perform marriages for 
same-sex couples, and did so beginning 
on July 24, issuing licenses to Loreen 
M. Bloodgood and Alicia A. Terrizzi, 
and to Sasha Esther Ballen and Diana 
Lynn Spagnuolo. Because Bloodgood 
and Terrizzi were planning to leave 
the area soon and wanted to expedite 
things, Hanes waived the usual three-
day waiting period so they could marry 
immediately. Two of the three members 
of the County Board of Commissioners 
backed up Hanes, calling it a historic 
day for Montgomery County. The one 
Republican commissioner, Bruce L. 
Castor, Jr., said it was inappropriate 
for the commissioners to comment, 
since the clerk’s office is a separate 
entity. “What we have is a law that 
was passed defining marriage,” said 
Hanes. “In my opinion,” he said, “that 
law is in opposition to the Pennsylvania 
Constitution.” Times-Herald, July 24. 

Mayor John Fetterman of Braddock, 
Allegheny County, also signaled 
willingness to perform same-sex 
marriages and a few other mayors 
around the state fell in line. But New 
Hope Mayor Larry Keller declined to 
perform a marriage for a couple who 
obtained a license from Montgomery 
County, saying that the city attorney had 
advised him that it might open the city 
to liability if such marriages were later 
deemed to be invalid. Bucks County 
Courier Times, Aug. 27.  Meanwhile, 
Republican Governor Tom Corbett’s 
administration filed suit seeking to halt 
the issuance of licenses and arguing that 
the marriages were invalid, asking the 
Commonwealth Court for a TRO (which 
was twice denied) pending a decision 
on the merits.  Pennsylvania Dept. of 
Health v. Hanes. The Commonwealth 
Court agreed to expedite the case, but 
refused to rule until it had received 
all briefs on the motion for injunctive 
relief. Philadelphia Inquirer, Aug. 
13. Thirty-two same-sex couples who 
had received licenses petitioned to 
intervene in the case. Philadelphia 
Inquirer, Aug. 21. The Governor 
opposed intervention, claiming that as 
their licenses were invalid, they had 
no standing. Philadelphia Inquirer, 
Aug. 30. Meanwhile, more than a 
hundred same-sex couples from around 
the state had obtained licenses in 
Montgomery County, and many had 
marriage ceremonies performed. The 
Commonwealth Court set September 4 
for a first hearing in the case, requiring 
the parties to submit responses on 
several issues specified by the court, 
including jurisdictional questions. 
Legal Monitor Worldwide, 2013 WLNR 
21085050 (Aug. 24, 2013).

PENNSYLVANIA – In Wolf v. Temple 
University Health System, a medical 
malpractice case, Philadelphia Court 
of Common Pleas Judge Gregory E. 
Smith dismissed Tammy Wolf’s loss 
of consortium claim, and her status as 

a plaintiff, in July, finding that loss of 
consortium claims in Pennsylvania are 
limited to married couples, so Tammy 
cannot assert such a claim as part of her 
partner Jesseca’s medical malpractice 
case. In light of U.S. v. Windsor, however, 
Tammy’s attorney wrote to Judge Smith, 
asking him to certify an appeal of his 
dismissal “in light the U.S. Supreme 
Court’s decision in United States v. 
Windsor and the position recently taken 
on the issue of same-sex relationships 
by the Pennsylvania Attorney General.” 
Counsel as referring to A.G. Kathleen 
Kane, who had stated that she would 
not defend the Pennsylvania laws being 
challenged in Whitewood v. Corbett (see 
above), as she considered that same-sex 
couples are entitled to marry pursuant 
to the reasoning of Windsor. Tammy 
Wolf’s application to appeal argues 
that the Pennsylvania common law 
should evolve to recognize committed 
same-sex partners as having the same 
interests to protect in the context of a 
negligence suit involving injuries to 
one partner that injure the conjugal 
rights of the other partner. Inasmuch as 
Pennsylvania still recognized common 
law marriages, the lack of a license 
and formal ceremony should not 
stand in the way, provided that equal 
protection guarantees are construed to 
require equal recognition of common 
law marriages for cohabiting same-sex 
couples! The Legal Intelligencer, Aug. 
15.

RHODE ISLAND – Some people will 
stop at nothing to oppose marriage 
equality! In Providence, Ronald 
L’Heureux, a founding member of 
a “faith-based” group opposed to 
marriage equality, filed a complaint in 
Superior Court seeking a temporary 
restraining order to stop the marriage 
equality law from going into effect 
on August 1, arguing that it would 
work an irreparable injury to the 
state constitutional religious freedom 
rights of Rhode Islanders who would 
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be compelled to accept and recognize 
same-sex marriages. Superior Court 
Judge Daniel Procaccini denied 
L’Heureux’s request, but scheduled 
a preliminary hearing in August 
to consider his claims. Providence 
Journal, July 31.

VIRGINIA – The ACLU and Lambda 
Legal announced shortly after the 
Windsor decision was released that 
they were developing a lawsuit to seek 
marriage equality in Virginia, but an 
impatient couple in Norfolk decided 
to go ahead with their own case, filing 
suit in the U.S. District Court for the 
Eastern District of Virginia under 42 
U.S.C. Section 1983. Bostic & London 
v. McDonnell (filed July 18, 2013). 
The suit seeks a declaratory judgment 
that the Virginia marriage amendment 
and its statutory ban on same-sex 
marriages violate the due process and 
equal protection clauses of the 14th 
Amendment, as well as preliminary 
and permanent injunctive relief on 
behalf of the plaintiffs so that they can 
get married, as their attempt to get a 
marriage license had been denied by the 
Clerk of the Circuit Court in Norfolk on 
July 1, 2013. They are suing Governor 
Robert F. McDonnell, Attorney 
General Kenneth T. Cuccinelli (who is 
the Republican nominee for governor 
this year), and the clerk who turned 
them down for the license, George 
E. Schaefer III, all in their official 
capacities. Their complaint quotes from 
the Supreme Court’s U.S. v. Windsor 
ruling. They allege: “Whether under a 
heightened scrutiny analysis, or under a 
more lenient rational relation analysis, 
these provisions of Virginia law and the 
Virginia Constitution do not bear any 
relation to a legitimate governmental 
purpose.” They are represented by 
Thomas B. Shuttleworth, Robert E. 
Ruloff, and Charles B. Lustig of the 
Virginia Beach firm of Shuttleworth, 
Ruloff, Swain, Haddad & Morecock, 
P.C. * * * On August 1, Lambda Legal 

and the ACLU filed their marriage 
equality suit in the U.S. District Court 
for the Western District of Virginia, 
Harris v. McDonnell. Their complaint 
seeks class action certification on 
behalf of same-sex couples seeking 
to marry or have their out-of-state 
marriages recognized in Virginia. 
The name plaintiffs are a couple who 
wish to marry, Joanne Harris and 
Jessica Duff, and a couple married 
elsewhere who want their marriage to 
be recognized, Christy Berghoff and 
Victoria Kidd. The complaint, asserting 
14th Amendment Equal Protection and 
Due Process claims, seeks declaratory 
and injunctive relief binding statewide. 
On their equal protection claims, 
they assert both sexual orientation 
discrimination and sex discrimination 
claims, and their complaint emphasizes 
the harm to children being raised by 
same-sex couples stemming from denial 
of marriage rights to their parents, 
picking up on an issue highlighted in 
Justice Kennedy’s Windsor opinion and 
in his remarks during oral argument. 
(Each of the plaintiff couples is raising 
a child.) In addition to Governor Robert 
McDonnell, sued in his official capacity, 
other named defendants are the State 
Registrar of Vital Records, Janet M. 
Rainey, and the Staunton Circuit Court 
Clerk, Thomas E. Roberts, whose office 
denied a marriage license to Harris 
and Duff. Local counsel is Rebecca 
K. Glenberg of the ACLU of Virginia 
Foundation. In addition to Lambda 
Legal and ACLU LGBT Rights Project 
Attorneys, plaintiffs are represented 
by cooperating attorneys from Jenner 
& Block LLP, including J&B partner 
Paul M. Smith, who argued Lawrence 
v. Texas before the U.S. Supreme Court 
in 2003. The Washington Post (August 
2) reported that a spokesperson for 
Attorney General Cuccinelli indicated 
that he, unlike his counterparts in 
Pennsylvania and Illinois, would 
defend the state against challenges to 
its constitutional and statutory bans on 
same-sex marriage. 

CIVIL LITIGATION NOTES

THIRD CIRCUIT – A gay man from 
Pakistan lost his bid for protection 
under the Convention against Torture 
(CAT) when the 3rd Circuit Court of 
Appeals rejected his petition to review 
the Board of Immigration Appeals’ 
refusal to reopen and reconsider its 
prior denial of his petition for relief. 
Yaqoob v. Attorney General of the 
United States, 2013 U.S. App. LEXIS 
15943, 2013 WL 3958383 (August 2, 
2013). The petitioner came to the U.S. 
at age five with his parents in 1982. He 
subsequently was convicted on several 
drug offenses, and the government 
brought removal proceedings against 
him in 2007. He sought deferral of 
removal under the CAT, claiming he 
would be tortured if returned to Pakistan 
because (1) he is a Christian, (2) he is 
gay, and (3) he has been cooperating 
with the FBI by informing on members 
of the Muslim community where he 
lives. The Immigration Judge found he 
had failed to show it was more likely 
than not he would be tortured by the 
Pakistani government for these reasons 
and denied relief, but his deportation 
was deferred and he was released from 
custody so he could continue working 
with the FBI. He moved to reopen his 
CAT case in May 2012, contending 
that his continuing cooperation with 
the FBI had increased the likelihood 
that he would be tortured if deported to 
Pakistan, but the IJ denied reopening, 
finding that none of the documentation 
he presented showed any change in 
country conditions since the original 
ruling. The BIA denied his motion to 
remand the case to consider new matter, 
finding that he could have submitted the 
evidence earlier and that nothing he was 
presenting showed a material change 
in conditions in Pakistan that would 
affect his case. In affirming the BIA and 
rejecting relief, the 3rd Circuit pointed 
out that by statute the only ground to 
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reopen a CAT determination was a 
showing of changed circumstances. 
Yaqoob’s reliance on reports that 
Pakistan had imprisoned a doctor who 
assisted U.S. Special Forces in tracking 
down Osama bin Laden did not cut any 
ice with the court, nor did it find relevant 
his continued cooperation with the FBI.

NINTH CIRCUIT – A gay man from 
Guatemala lost his bid for asylum, 
withholding of removal or protection 
under the Convention Against Torture 
(CAT) in Mancia-Garcia v. Holder, 
2013 U.S. App. LEXIS 15767, 2013 WL 
3929257 (July 31, 2013). The court’s 
memorandum does not go into the 
precise details of his evidence, merely 
finding that substantial evidence in the 
record “supports the BIA’s conclusion 
that Mancia-Garcia failed to establish 
past persecution where his abusers were 
private actors, he did not report the 
abuse, and the record evidence before 
the IJ does not compel the conclusion 
that the police were unwilling or unable 
to protect homosexuals.” Having found 
that the proof necessary to establish 
eligibility for asylum was lacking, the 
court also found lack of eligibility for 
withholding of removal, in light of no 
record evidence of “a pattern or practice 
of persecution of homosexuals in 
Guatemala.” There was also no evidence 
in the record to support any claim that 
the petitioner would be tortured “with 
the consent or acquiescence of the 
Guatemalan government.” Apparently 
the petitioner sought to introduce new 
evidence on appeal, but the court held 
it was bound to consider only evidence 
presented to the IJ or the BIA. 

NINTH CIRCUIT – Because things 
have gotten demonstrably better for 
gay people in Mexico, the Board of 
Immigration Appeals (BIA) correctly 
rejected a changed circumstances 
argument asserted by a woman seeking 
cancellation of removal on the ground 

that the only person with whom she 
could live in Mexico was her gay cousin, 
a 9th Circuit panel ruled in Garcia v. 
Holder, 2013 WL 4505132 (9th Cir., 
Aug. 26, 2013) (not for publication in 
F.3d). Wrote the court, “She argued that 
because gays are mistreated in Mexico, 
it would be dangerous for her to live 
with him. Even assuming that Garcia’s 
motion to reopen can be based on her 
cousin’s sexual orientation, the BIA did 
not abuse its discretion in denying it. 
The motion was premised on changed 
country conditions, and the evidence 
before the BIA suggested that conditions 
had improved for gays in Mexico.” A 
problem here is that progress for gays 
is uneven in Mexico; legal protections 
have expanded in some parts of the 
country, a few states even now allowing 
same-sex marriages, but remain 
difficult in other areas. Generally, 
immigration officials have taken the 
position that if a person could protect 
themselves from persecution by moving 
to a part of their home country where 
that was not significant problem for the 
particular social group of which they 
are a part, they do not have a reasonable 
fear of persecution sufficient to justify 
withholding of removal. 

ALABAMA – In what was described as 
an unprecedented ruling under Alabama 
law, the Birmingham News reported 
August 2 that Mobile County Circuit 
Judge Donald Banks had approved a 
settlement agreement allowing children 
in the custody of their father to have 
visitation with their lesbian mother and 
her civil union partner. Christopher 
Walsh and Chelsea Hughes were 
divorced in Washington state in January 
2010, with custody being granted to 
Walsh, who moved with the children 
to Mobile, Alabama, where he had 
been transferred by the Coast Guard to 
work at the Aviation Training Center. 
Hughes, who had since gone through 
a Washington civil union with another 
woman, Jaymie, then relocated with her 

partner to Alabama in order to maintain 
visitation with her children. Walsh, 
objecting to the children being exposed 
to their mother’s lesbian relationship, 
went into court in Mobile seeking 
judicial restrictions on visitation. It has 
been common in the past for Alabama 
courts to require that lesbian mothers 
avoid exposing their children to their 
same-sex partners by having the partner 
spend nights elsewhere when the 
children are visiting. These “paramour” 
restrictions and “morals clauses” in 
visitation orders have usually been 
premised on the idea that the mother 
is in an illicit relationship, but Hughes’ 
civil union with her partner makes this 
a difficult argument to maintain, even 
though Alabama has a constitutional 
amendment banning legal recognition 
of same-sex relationships. The Southern 
Poverty Law Center, which represents 
Hughes, announced that Judge Banks 
had approved a settlement agreement 
negotiated between counsel for Walsh 
and Hughes. Walsh retains primary 
custody, and Hughes makes child support 
payments. The agreement establishes a 
visitation schedule, and Hughes’ civil 
union partner is not required to absent 
herself when the children are visiting 
with their mother. 

ALABAMA – The Alabama Court of 
Civil Appeals refused to disturb the 
Jefferson Circuit Court’s award of 
primary residential custody of a child to 
the mother, despite the father’s objection 
to the mother’s socializing with lesbians. 
Havron v. Havron, 2013 Ala. Civ. App. 
LEXIS 185, 2013 WL 4289318 (Aug. 16, 
2013). The trial court had awarded joint 
custody and imposed substantial child 
support obligations on the husband, 
who was also giving a visitation 
schedule. The appeals court noted the 
highly deferential standard with which 
trial court custody determinations are 
reviewed. The parties clashed at trial on 
whether the father had been particularly 
involved with child-rearing activities 
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prior to the filing of the divorce action. 
“The husband admitted that the wife is 
a good mother. The husband expressed 
concerns, however, about the wife’s 
lifestyle, specifically, her drinking, 
smoking, partying, and socializing with 
lesbian women. . . . [After reviewing 
conflicting evidence about the mother’s 
drinking and smoking…] Further, there 
was no evidence indicating that the 
child had witnessed any homosexual 
behavior. The husband testified that 
he had witnessed one woman sitting 
on another woman’s lap and that they 
had appeared to have been kissing; 
according to the husband, the child had 
been at home at the time, but, he said, 
he did not know if the child had been 
on the deck when and where the activity 
had occurred. Based on the foregoing 
evidence, and considering that the 
evidence was conflicting and that the 
trial court was in the best position to 
resolve the conflicts in the evidence, 
we cannot conclude that the trial court 
exceeded its discretion in awarding the 
wife primary physical custody of the 
child.” The father did not allege that the 
mother was a lesbian or was engaging 
in lesbian activity, and the court 
emphasized that there was no evidence 
that the child had actually “witnessed 
any homosexual behavior.” And yet this 
Alabama ruling strikes us as emblematic 
of changing social attitudes, even in 
very socially conservative parts of the 
country, as a generation ago any mention 
of homosexuality might have led a court 
to award custody to the father or place 
restrictions on the mother’s associations 
as part of awarding custody to her. 

ALABAMA – A transgender woman 
suffered summary judgment of her 
federal court Title VII employment 
discrimination claim in Parris v. 
Keystone Foods, 2013 U.S. Dist. 
LEXIS 111036 (N.D. Alabama, Aug. 7, 
2013). District Judge Virginia Emerson 
Hopkins found that Parris’s sex 
discrimination and retaliation claims 

were not subject to arbitration under a 
union contract that did not specifically 
state its applicability to statutory claims, 
she found that Parris’s allegations failed 
to satisfy the pleading requirements for 
proving discriminatory intent through 
circumstantial evidence, in that she 
failed to show that the employer “treated 
similarly-situated, gender-conforming 
employees more favorably.” Parris 
was discharged under the employer’s 
progressive discipline policy, having 
been written up several times for work 
rules and attendance violations, but 
did not allege that employees with 
comparable records were treated more 
leniently. She did provide evidence of 
numerous actions and comments to 
support her contention of bias against 
her due to her gender identity, but 
the court found that she would have 
to “plausibly impute them to those 
responsible for her termination,” which 
she failed to do. “Ms. Parris might very 
well have been treated unkindly during 
her time with [the employer],” wrote 
Hopkins, “But unfair treatment, absent 
discrimination based on race, sex, or 
national origin, is not an unlawful 
employment practice under Title 
VII.” The court also rejected Parris’s 
argument that she was discharged 
in retaliation for complaining about 
mistreatment. “Ms. Parris certainly 
does not point to any employees who 
(1) committed similar transgressions 
as she had, (2) did not complain about 
workplace treatment, and (3) and then 
maintained employment thereafter. Nor 
does she point to any genuine issue of 
material fact that would allow a fact-
finder to infer that [the employer’s] 
justifications were pretextual. Her 
retaliation claim thus fails as a matter of 
law,” even though it was close enough 
in time to her few formal complaints 
to at least meet the prima facie case 
requirements for causation. 

CALIFORNIA – Can children have three 
parents in California? Evidently not, in 

light of J.B. v. Superior Court, 2013 WL 
3288100 (3rd Dist. Ct. App., June 28, 
2013). Valarie B. and F.W. had “been in 
an intermittent relationship” for almost 
20 years, during which Valarie shared 
in raising F.W.’s children, who were 
conceived using sperm donated by J.B., 
known to the children as their biological 
father. J.B. had not played any significant 
role in raising the children, however. 
The relationship between Valarie and 
F.W. ended “around 2007 or 2008,” 
according to Justice Blease’s opinion 
for the court. On October 4, 2001, J.B. 
had appeared at the San Mateo County 
Department of Child Welfare and asked 
the department to open a child support 
case and have the children tested to 
confirm that he was the father. F.W. 
did not comply with the testing order 
subsequently issued by the San Joaquin 
County Superior Court, but the children 
were visiting with J.B. one weekend and 
he brought them in for contesting, which 
confirmed his biological paternity. The 
San Joaquin court subsequently issued 
an order in 2002 finding F.W. and 
J.B. to be the “mother and father” of 
each of the children, but did not order 
J.B. to pay child support at that time. 
In May 2008, evidently after Valarie 
and F.W. split up, the court issued a 
support order after an uncontested 
hearing, requiring J.B. to pay $1,199 a 
month. On November 8, 2011, the court 
adjusted that to $553 a month. But the El 
Dorado County Superior Court, ruling 
in a dependency proceeding on behalf 
of the children on August 22, 2012, 
found Valarie B. to be the “presumed 
parent” of three of the children. J.B. 
then filed a petition for writ of mandate, 
challenging that order on the ground 
that he had already been adjudicated 
their father and F.W. was their mother. 
The court, ruling for J.B., said that “a 
judgment of paternity conclusively 
rebuts” a “presumed parentage” status. 
“Our decision here is mandated by the 
statute,” wrote the court, “and we are 
not at liberty to rewrite the legislative 
scheme. Policy determinations and 
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changes to California’s existing 
statutory framework to accommodate 
complicated and changing familial 
patterns are matters for the Legislature.” 
The court also rejected any argument 
that its interpretation of the states would 
“treat on the equal protection rights 
of same-sex couples. A nonbiological 
parent of a child has the same rights 
and complications in asserting his/her 
relationship with the child over that of a 
biological parent, regardless of whether 
that individual is in a same-sex or 
opposite-sex relationship with the other 
parent,” insisted Justice Blease.

CALIFORNIA – An employee who was 
discharged by Safeway after he tore 
down a poster in the workplace entitled 
“Gay/Lesbian Pride Month” in June 
2009 is entitled to maintain a wrongful 
termination action under California 
Labor Code Sections 1101 and 1102, 
ruled the 5th District Court of Appeal 
on July 31, reversing a decision by 
Merced County Superior Court Judge 
Ronald W. Hansen in Nava v. Safeway, 
Inc., 2013 WL 3961328 (Nonpublished).  
When supervisors confronted Juan 
Nava about his tearing down the poster, 
he said he disagreed with the poster’s 
political message, as it appeared that 
the company was taking sides in the 
statewide political debate over same-
sex marriage. Judge Hansen, ruling on 
a pretrial motion by Safeway, found 
that there was no evidence that Safeway 
fired Nava to punish him for having a 
particular viewpoint or affiliation or to 
intimate other likeminded employees, 
but rather for his conduct attempting 
to censure Safeway’s freedom of 
expression. Describing the case as a 
“close call,” Justice Kane wrote for 
the appellate panel that the evidence 
presented by Nava in opposition to the 
demurrer “was minimally adequate to 
establish that plaintiff could potentially 
prevail on his wrongful termination 
claim.” Labor Code Sections 1101 and 
1102 protect employees from attempts 

by their employers to misuse their 
economic power to interfere with the 
political activities of employees. Back in 
the 1970s, it was cited by the California 
Supreme Court to protect openly gay 
employees from discrimination by 
their employers; see Gay Law Students 
Assn. v. Pacific Tel. & Tel. Co., 24 
Cal.3d 458 (1979). California courts 
have traditionally given these sections 
a broad reading to protection employee 
political autonomy. The court found 
that there was a fact issue at the heart 
of the case: was Nava filed because 
of his anti-gay views, or was he fired 
because he destroyed company property 
by tearing down the poster? From all the 
surrounding circumstances, it is possible 
that either reason was the motivating 
factor. Indeed, the court suggested it 
was plausible that it was Nava’s political 
convictions, as expressed to his Safeway 
supervisors, that were more significant 
than the fact that he removed a poster 
and put it in the trash. In that case, the 
court held, Nava’s complaint should not 
have been rejected on a pretrial motion. 
The court said that discharge of a ten-
year employee for taking down a poster 
“may seem severe,” but it was within 
the employer’s prerogative, so long as 
the reason for the discharge was not 
the substance of the employee’s views.  
In a footnote, the court commented: 
“To the extent the poster reflected the 
promotion of an official company policy 
of diversity or tolerance, we note there is 
nothing about such a policy that would 
tend to control or direct any employee’s 
political activities or affiliations.”

CALIFORNIA – The U.S. Department 
of Education, Office for Civil Rights, 
and the U.S. Department of Justice, 
Civil Rights Division, have entered into 
a settlement with the Arcadia Unified 
School District, on a complaint filed 
on behalf of a transgender student who 
had asserted a violation of Title IX of 
the Education Amendments of 1972, 
which forbids discrimination because 

of sex by education institutions that 
receive federal financial assistance. The 
Complaint, which had been filed with 
the assistance of the National Center 
for Lesbian Rights, had alleged that the 
District violated Title IX by prohibiting 
a “biologically female” but male-
identified middle school student from 
using “sex-specific facilities designated 
for male students at school for sue during 
school and extracurricular activities, 
sex-specific student cabins for male 
students during a school-sponsored 
overnight academic camp, and sex-
specific student cabins for male students 
during a school-sponsored overnight 
academic camp.” Under the terms of the 
settlement, the district will be treated 
the same as other male students “in 
all respects in the education programs 
and activities offered by the District,” 
including access to sex-specific 
facilities designated for male students, 
and will “ensure that any school records 
containing the Student’s birth name 
or reflecting the Student’s assigned 
sex, if any, are treated as confidential, 
personally identifiable information; 
are maintained separately from the 
Student’s records; and are not disclosed 
to any District employees, students, 
or others without the express written 
consent of the Student’s parents or, after 
the Student turns 18 or is emancipated, 
the Student.” The settlement also 
contains provisions to provide various 
forms of support to the student and 
his family. Perhaps more significantly, 
the agreement obligates the District 
to undertake a revision of its policies 
relating to gender-based discrimination 
and bullying to ensure non-
discriminatory treatment of transgender 
students and to educate district staff 
accordingly. Although this settlement 
is not a published judicial decision 
and binds only the parties, it received 
extensive discussion in the media and 
was described as marking a significant 
step, since it signals to public schools 
at all levels subject to Title IX that the 
two federal agencies involved in the case 
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construe that provision to require non-
discriminatory treatment of transgender 
students and employees by educational 
institutions. For example, the internet 
bulletin InsideHigherEd.com cited 
education law experts for the proposition 
that schools and colleges covered by 
Title IX need to take affirmative steps 
to be sure that their policies are trans-
inclusive and non-discriminatory. More 
details about the case and the settlement 
can be found on the website of National 
Center for Lesbian Rights. See also, 
“Government Reaches Settlement for 
Transgender Student,” National Law 
Journal, July 25.

CALIFORNIA – U.S. District Judge 
Edward M. Chen (N.D. Cal., July 
16, 2013), has granted defendant’s 
motion to dismiss on prudential 
grounds a complaint brought by a 
“Jane Doe” lesbian who claims that 
her constitutional right were denied 
by an order from the Food & Drug 
Administration to Trent C. Arsenault 
to cease marketing his sperm for donor 
insemination due to his failure to comply 
with FDA regulations concerning 
testing of sperm. Doe v. Hamburg, 2013 
U.S. Dist. LEXIS 99339. Arsenault 
publicized himself as a “virgin” who 
was willing to provide his sperm for 
donor insemination, and had done so 
for upwards of 46 women. His activities 
came to the attention of the FDA, which 
conducted an investigation, determined 
that Arsenault had not complied with 
various health and safety regulations 
for sperm donors, and ordered him to 
cease “manufacturing” sperm for this 
purpose! The Jane Doe plaintiff claims 
to have been inseminated with sperm 
donated by Arsenault in the past, but 
she was unable to bring the pregnancy 
to term and wants to try again. She 
claims that the FDA order violates both 
her rights and Arsenault’s rights. The 
defendants do not maintain that Doe 
lacks Article III standing, but urge the 
court to dismiss on prudential grounds. 

Agreeing with the defendants, Judge 
Chen found that there was no reason 
that Arsenault could not assert his own 
constitutional rights by suing directly, 
and thus no reason for the court to 
allow Doe to sue on his behalf. As to 
her own rights, the court found that 
the order against Arsenault does not 
preclude Doe from acquiring sperm 
from somebody else, or from Arsenault 
if he cleans up his act. “Although Ms. 
Doe suggests she has broader rights 
independent of Mr. Arsenault’s, which 
are violated” wrote the judge, “such 
as her general right to procreate, her 
argument is specious. Nothing about 
the FDA regulations and the CBER 
order bar Ms. Doe from procreating. 
Nor is she barred from procreating via 
artificial insemination or doing so in 
the privacy or her own home without 
a medical intermediary as she asserts. 
She can obtain semen from a donor 
who is not an establishment. She can 
also obtain semen from a directed 
reproductive donor, who like Mr. 
Arsenault, is an establishment, so long 
as the donor complies with the FDA 
regulations regarding, e.g., testing. 
Thus, Ms. Doe is not impeded from 
exercising any general constitutional 
right to procreate or even a more 
specific right (if it exists) to procreate 
via artificial insemination. The only 
thing Ms. Doe is deprived of is the 
right to have Mr. Arsenault’s child 
specifically through a ‘commercial’ 
(i.e., nonintimate) relationship.” The 
court pointed out that the FDA regs 
to not apply to purely private, non-
commercial sperm donation situations.

CALIFORNIA – No second bite at the 
apple. . . ? Plaintiff Lyralisa Lavena 
Stevens, who alleges that she is a 
male-to-female transgender inmate 
incarcerated at the California Medical 
Facility, seeks an order to prison officials 
to provide her with sex reassignment 
surgery and to house her in a women’s 
prison, or at least in safer surroundings 

than those in which she finds herself. 
Stevens v. Cate, 2013 U.S. Dist. LEXIS 
99395 (E.D. Calif., July 16, 2013). The 
problem? Stevens previously litigated 
the same claims unsuccessfully in state 
court in In re Lyralisa Lavena Stevens, 
Case No. A126466 (Calif. 1st Dist. Ct. 
App.) and Case No. S196925 (California 
Supreme Court). Why did she start a 
second suit in federal court? Evidently 
because she heard about Kosilek v. 
Spencer, 889 F.Supp.2d 190 (D. Mass. 
2012), appeal pending before 1st Circuit. 
Now that a federal court has recognized 
a right for a transgender inmate to have 
reassignment surgery, she wants her 
case reconsidered. But U.S. Magistrate 
Judge Kendall J. Newman accepted 
the defendants’ argument that the suit 
was barred under the doctrine of res 
judicata, stating that Stevens’ reliance 
on Kosilek is “unavailing.” “Kosilek is 
an unpublished decision from the United 
States District Court for the District of 
Massachusetts and thus is not binding 
on this court. Moreover, the Kosilek 
decision is currently on appeal in the 
First Circuit Court of Appeals (argued 
April 2, 2013).” Thus, Magistrate 
Newman recommends that the district 
court dismiss the action as barred by the 
doctrine of res judicata, after providing 
an extensive review of California claim 
preclusion doctrine and citing federal 
cases from California relying on the 
California rules.  

CALIFORNIA – A gay employee of 
the Consulate General of Mexico in 
San Francisco suffered dismissal of 
his discrimination claim against the 
Consulate on diplomatic immunity 
grounds in Sanchez-Ramirez v. 
Consulate General, 2013 U.S. Dist. 
LEXIS 109888 (N.D. Cal., Aug. 5, 
2013). According to District Judge 
Phyllis J. Hamilton, plaintiffs Sanchez-
Ramirez and German “performed 
duties in performance of the Consulate’s 
exercise of its sovereign duties to its 
citizens located in the United States.” 
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Sanchez-Ramirez claimed that the 
Consul General, Carlos Felix-Corona, 
knew Sanchez-Ramirez is gay and 
was “always hostile” to him and other 
gay-identified employees, making 
“insulting remarks.” Sanchez-Ramirez 
was discharged after refusing on 
medical grounds to participate in a 
march for Mexican Independence Day, 
and claimed that his sexual orientation 
was a “motivating factor” in the 
decision to discharge him. He filed 
suit in San Francisco Superior Court, 
alleging violations of various California 
discrimination laws as well as the 
federal Americans with Disabilities Act, 
but the Consulate removed the action to 
federal court and moved to dismiss on 
immunity grounds. The court found 
that the Foreign Sovereign Immunity 
Act applies, and that the “commercial 
act exception,” under which claims 
by employees who perform primarily 
clerical duties may be asserted in U.S. 
courts, did not apply. After reviewing 
the job duties of Sanchez-Rameriz 
and a co-plaintiff who was asserting 
similar claims not involving sexual 
orientation, Judge Hamilton concluded, 
“At a minimum, plaintiffs’ employment 
was ‘intertwined’ with governmental 
activity. Because the unquestionably 
governmental acts that plaintiffs 
performed are so integral to the role 
of the Foreign Ministry, which could 
not provide these services to Mexican 
nationals without ‘local employees’ such 
as plaintiffs, plaintiffs’ job duties and 
the Consulate’s hiring of plaintiffs to 
perform those duties must be viewed as 
governmental rather than commercial.” 
The court also noted that the plaintiffs 
were Mexican citizens who were 
admitted to the U.S. on A-2 visas, not 
otherwise entitled to reside and work in 
the United States.

CALIFORNIA – U.S. District Judge 
Lawrence J. O’Neill rejected a motion 
to dismiss a sexual harassment claim 
based on gender-stereotyping in 

Felix v. State of California, Dept. of 
Developmental Services, 2013 U.S. 
Dist. LEXIS 97756 (E.D.Calif., July 12, 
2013). The action was brought by two 
plaintiffs who suffered harassment by 
co-workers about which the employer 
refused to do anything. One of the 
plaintiffs alleged that he was harassed 
with homophobic language due to 
gender non-conformity, and the court 
found he had alleged sufficient facts to 
survive the dismissal motion under the 
9th Circuit’s established precedent on 
this issue, Nichols v. Azteca Restaurant 
Enterprises, 256 F.3d 864 (9th Cir. 
2001). The employer had argued that 
certain of the incidents about which 
Felix complained were not, on their 
face, gender-related, but Judge O’Neill 
accepted the argument that they could 
be viewed cumulatively with the 
name-calling and other gender-related 
harassment to consider the overall claim 
of severe or pervasive harassment. The 
judge also partially upheld retaliation 
claims, although he limited them to 
instances of harassing conduct by 
supervisors that allegedly got worse 
every time the plaintiffs complained, 
finding that the plaintiffs’ factual 
allegations were insufficient to sustain 
the argument that they were denied 
promotions, overtime opportunities, 
and access to department vehicles in 
retaliation for their complaints. 

CALIFORNIA – The mother of a 
harassed gay teenager who committed 
suicide by hanging himself in the 
backyard of their home will be able to 
pursue a claim of negligent infliction 
of emotional distress to a bystander 
against school officials who she 
accuses of failing to take reasonable 
steps to assist the boy, as U.S. District 
Judge Lawrence J. O’Neill rejected a 
motion for summary judgment on this 
claim in a multi-claim suit in Walsh 
v. Tehachapi Unified School District, 
2013 U.S. Dist. LEXIS 121274 (E.D. 
Calif., Aug. 26, 2013). In a graphic 

narrative, Judge O’Neill describes the 
dramatic scene when Wendy Walsh 
found her son hanging from a tree by 
his neck and summoned the boy’s 
younger brother to assist her in cutting 
him down. Due to the position of the 
decedent’s shirt covering his face, the 
younger child didn’t even realize that 
he was his brother until after he fell 
to the ground. The decedent was alive 
but “brain-dead” and subsequently 
died in the hospital when life support 
was removed. The complaint alleges a 
violation of Title IX of the Education 
Amendments of 1972, which forbids 
sex discrimination by educational 
institutions that receive federal funding, 
denial of equal protection, deprivation 
of familial relations, violation of 
California’s Unruh Civil Rights Act 
(public accommodations), negligence, 
wrongful death, and negligent infliction 
of emotional distress to a bystander. 
Judge O’Neill rejected defendants’ 
argument that since the boy had already 
hanged himself when Walsh discovered 
him in the backyard, she could not bring 
a bystander claim because the negligent 
act that was the basis for the claim had 
already occurred. They contended that 
only a close-family-member bystander 
who observes the actual act would have 
a claim. O’Neill found their definition 
of the act too restrictive, accepting 
the plaintiff’s argument that they 
“discovered Decedent at a time when 
the injury-producing event was still 
ongoing.” However, the court found 
that this claim could not be maintained 
on behalf of the younger brother, since 
he “was not aware during the injury-
producing event that the victim was 
a close family member.” The court 
found that the most difficult element 
in this case, which the court had raised 
sua sponte during oral argument on 
the motion, was proximate cause. 
“Specifically,” he wrote, “the Court 
highlighted the fact that there was no 
evidence in the record, as it then stood, 
that Decedent had an uncontrollable 
impulse to commit suicide. The Court 
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explained that absent such evidence 
the act of suicide would constitute an 
intervening and superseding force that 
would break the chain of causation 
between Defendants’ alleged negligent 
conduct and Decedent’s injuries.” The 
judge decided that despite the lack of 
evidence, plaintiff had at least raised 
some plausible arguments that went 
beyond matters that were briefed for 
this motion about cases in which such 
a showing was not necessary, so “out 
of an abundance of caution” the court 
decided not to grant summary judgment 
on this claim, stating that Defendants 
could raise the issue and properly brief 
it “in any dispositive motion they elect 
to file in the future.”

COLORADO – The Denver Post 
(Aug. 19) reports that State Senior 
Administrative Law Judge Mary 
McClatchy has ordered the Colorado 
State Patrol to pay $768,268 to former 
State Patrol Captain Brett Williams 
for declining to rehire him because he 
is gay. Williams, who had a “stellar 
career” with the agency, left in 2010 
to pursue a career as a helicopter 
pilot, but then changed his mind and 
decide to apply to return to the Patrol. 
During the hiring process his sexual 
orientation came out during a polygraph 
examination. In an earlier ruling on 
liability, McClatchy had concluded that 
the polygraph questioning had violated 
the Patrol’s policies, and reliance on it to 
deny employment also violated policies. 
Williams ultimately found employment 
in Hawaii at a much lower rate of pay 
than he would have received from the 
Colorado State Patrol at his former rank, 
and the damage award consists mainly 
of the difference in pay from the time he 
applied to return through the projected 
length of his career with the Patrol 
had he been rehired. McClatchy wrote 
that Williams “became essentially 
unemployable in law enforcement” as a 
result of the notoriety attaching to this 
case. “Because of his litigation in this 

case and his sexual orientation, he will 
likely be regarded by prospective law 
enforcement employers as an individual 
who is potentially litigious and may 
pose internal personnel disruptions.” 
She found that Williams will “suffer 
the future effects of [Defendant’s] 
discriminatory actions for the 
foreseeable future, and he is unlikely to 
ever obtain employment at a pay level 
higher than Kona Irrigation (where he 
is earning $40,000 annually) because of 
his high school education.”

CONNECTICUT – In a highly unusual 
case, a divorcing lesbian couple is 
contesting whether the non-biological 
mothers adoption of their children, 
approved shortly before the biological 
mother filed for divorce, was fraudulent 
because the non-biological mother did 
not disclose to the court that there were 
problems with the marriage. Boxley 
v. Boxley, 2013 WL 3619085 (Conn. 
Superior Ct., Judicial District of New 
London at Norwich, June 26, 2013). The 
women were married in Connecticut in 
2009, at which time they already had 
four children conceived through donor 
insemination. They subsequently had a 
fifth child, born during the marriage. 
On July 11, 2012, the Norwich Probate 
Court granted adoption petitions for 
the four older children, but on July 20, 
their biological mother filed a divorce 
proceeding, and on March 20, 2013, she 
filed a petition to vacate the adoption 
decrees, claiming that the adoptive 
mother perpetrated a fraud on the 
court and the biological mother. Judge 
Kenneth L. Shluger found based on 
the factual record before him that no 
fraud had been perpetrated, although 
“neither party informed the Probate 
Court that they were fighting or that 
their marriage was anything but stable 
and, rather, both reported to the Probate 
Court that their marriage was stable and 
happy.” Responding to the petitioner’s 
fraud argument, Judge Schluger 
wrote, “This argument presupposes 

that in fact, the marriage was on the 
verge of dissolution at the time of the 
Probate Court hearing and that all the 
while, the defendant was conspiring to 
‘kidnap’ these children via the adoption 
process. The evidence before the court 
does not support such a conclusion. 
The argument or disagreement which 
was occurring during the period of 
the adoption appears to be a minor 
one which unfortunately spiraled 
out of control into something much 
larger thereafter. The court is unable 
to conclude that the breakdown of the 
marriage had already occurred at the 
time of the adoption and, in fact, both 
parties testified credibly that there 
was at least one effort at reconciliation 
during the pendency of the divorce 
which was almost successful.” The 
judge denied the motion to vacate the 
adoption decrees, and ruled that the 
case would proceed to a “fully contested 
trial” unless the parties resolve their 
differences before the scheduled trial 
date.

CALIFORNIA – Because “sexual 
orientation” is not a prohibited ground 
of discrimination under the federal 
Civil Rights Act of 1964, an employee 
who claimed to have suffered retaliation 
because of her involvement in protesting 
homophobic harassment of a colleague 
could not maintain a retaliation claim 
under Title VII, ruled U.S. District 
Judge Elizabeth D. LaPorte in Fox v. 
Shinseki, 2013 U.S. Dist. LEXIS 113568, 
2013 WL 4034086 (N.D. Calif., Aug 6, 
2013). After discussing other reasons 
for rejecting the plaintiff’s claim, the 
judge wrote: “Additionally, although 
Plaintiff testified that there was some 
discussion in the lunchroom that TK 
[the alleged harasser] was homophobic, 
discrimination based on sexual 
orientation alone, unlike gender, is not 
actionable under Title VII. In Oncale, 
where a male employee was physically 
assaulted in a sexual manner by other 
male co-workers and threatened with 
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rape, the Supreme Court held that 
Title VII covered same-sex sexual 
harassment motivated by a general 
hostility toward a gender. Similarly, the 
Ninth Circuit has also held that gender 
stereotyping, including that based on 
same-sex stereotyping, is actionable. 
However, discrimination on the basis of 
sexual orientation alone is not. . . Even 
if Plaintiff thought she was engaging in 
protected EEO activity, no rational jury 
could find that Plaintiff had a reasonable 
belief that TK’s actions violated Title 
VII. It does not matter that Williams 
[the alleged harassment victim] or 
Plaintiff’s supervisors may have held 
the subjective, mistaken belief that 
sexual orientation is protected. Rather 
the issue of ‘reasonableness’ depends 
on the objective standard of whether the 
conduct at issue targeted a member of 
a class covered by Title VII based on 
that statute. A plaintiff might be able to 
maintain a retaliation claim where she 
opposed conduct that she reasonably 
believed was based on membership in 
a class actually protected by Title VII, 
such as harassment based on gender, but 
was mistaken because the conduct was 
not sufficiently pervasive. A plaintiff 
cannot pursue a claim of retaliation, 
however, where the conduct opposed 
cannot violate Title VII because it does 
not involve a class within the protection 
of the statute. Accordingly, Plaintiff 
has not raised a triable issue that she 
engaged in protected activity.”

CALIFORNIA – In November 2012, 
Los Angeles voters approved a ballot 
initiative, the County of Los Angeles 
Safer Sex in the Adult Film Industry 
Act (commonly referred to as “Measure 
B”), which had been opposed by most 
local officials, who thought it would 
hurt the local economy by driving out 
the lucrative pornography industry from 
the city and county. After the measure 
was passed, two adult film producers 
and two porn actors filed suit in the 
federal district court in Los Angeles, 

seeking a preliminary injunction against 
enforcement of Measure B while the 
court considered their arguments that it 
is unconstitutional. Since local officials 
declined to defend the measure, the 
court allowed a group of initiative 
proponents to intervene to defend their 
handiwork. (Does this sound familiar?) 
On August 16, District Judge Dean D. 
Pregerson released an initial ruling on 
pretrial motions in Vivid Entertainment 
v. Fielding, 2013 U.S. Dist. LEXIS 
116731 (C.D. Calif.), granting in part 
and denying in part the Intervener’s 
motion to dismiss and granting in 
part and denying in part the plaintiffs’ 
motion for a preliminary injunction. 
The court found that many (but not 
all) of the plaintiffs’ constitutional 
arguments had sufficient merit to deny 
the Intervenors’ motion, and indeed 
enough merit to stay enforcement of 
several parts of the measure.  Although 
the initiative was sold to the public as 
focusing on preventing transmission 
of sexually-transmitted disease agents 
such as HIV during the production 
of films by requiring condom use, 
the court found that the measure was 
drafted in such a way as to sweep in lots 
of filming activity that did not present 
transmission issues, that it provided 
for broadly intrusive inspection 
measures going beyond what might be 
necessary. Judge Pregerson agreed with 
plaintiffs that the 1st Amendment and 
4th Amendment were relevant to their 
claims, imposing some burden on the 
Intervenors to justify impairments of 
constitutional rights, not to be resolved 
on this pre-trial motion. 

CONNECTICUT – The Connecticut 
Supreme Court ruled that it would violate 
the state’s policy against workplace 
homophobic sexual harassment to 
enforce an arbitrator’s award to reinstate 
an employee who had been found to 
have engaged in such conduct. State v. 
AFSCME, Council 4, Local 391, 2013 
Conn. LEXIS 266, 309 Conn. 519 

(Aug. 6, 2013). The complainant and 
the grievant were fellow corrections 
officers. The complainant testified in 
an arbitration hearing as follows: “The 
grievant stated to me, ‘Hey, homo it’s 
about time you came downstairs and 
stop sucking cock.’ He also testified that 
six weeks after that when he was in the 
pharmacy he felt something touch his 
buttocks, he jumped and turned around 
and the grievant had a banana held at 
his crotch area, and made the statement 
in front of a witness, ‘he jumped like a 
girl.’ The complainant went on to testify 
that at least thirty times the grievant 
called him a ‘ripper.’ The complainant 
didn’t know what that meant, and asked 
another employee what it meant and 
was told it meant ‘child molester.’ He 
confronted the grievant and asked him 
to stop making those statements, but the 
grievant continued. The complainant 
bought a parrot from another co-worker, 
the grievant overheard the conversation 
and later in the shift asked the 
complainant, ‘what did you have to do 
for the bird, give him a blow job?’ The 
grievant on other occasions also made 
comments about the complainant and a 
co-worker because they lifted weights 
together, and asked the complainant 
‘what do you guys do there, grab each 
other’s crank?’” The arbitrator found 
that the complainant was a credible 
witness and that the grievant was aware 
of the Corrections Department’s “zero 
tolerance” policy on sexual harassment, 
and that the grievant was guilty of 
sexually harassing the complainant, but 
that the penalty of discharge was too 
severe, so he awarded reinstatement, 
reducing the penalty to a one-year 
suspension. The Corrections Department 
refused to comply with the award, and 
filed an application in state court to 
vacate the award, which was granted by 
the Superior Court, which in turn was 
sustained by the Appellate Court in 
response to the union’s appeal. “These 
facts compel the conclusions that the 
grievant knowingly violated the state’s 
public policy against sexual harassment, 
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as embodied in administrative directive 
2.2, and that his misconduct was both 
highly egregious and incorrigible,” 
wrote the court. “We also emphasize 
the undisputed fact that the conduct 
occurred in a prison in the presence of 
other employees and inmates, where the 
need for order, discipline and a culture 
of mutual respect among employees is 
particularly acute.”  “Indeed,” wrote 
Chief Justice Rogers for the Supreme 
Court, “if termination was not required 
to vindicate the public policy against 
sexual harassment in the workplace 
under these circumstances, it is difficult 
to conceive of circumstances where it 
would be.” While the court agreed that 
the arbitrator’s findings that the grievant 
had been a good employee apart from 
this were entitled to deference, “these 
facts to not affect our legal conclusion 
that anything less than termination of 
the grievant for his knowing, egregious, 
incorrigible and disruptive misconduct 
in a prison setting would violate the 
public policy against sexual harassment 
in the workplace.”

FLORIDA – U.S. District Judge 
Robert L. Hinkle dismissed a pro se 
prisoner complaint of an unusual kind 
in Herring v. Florida Department of 
Corrections, 2013 U.S. Dist. LEXIS 
103491 (N.D. Fla., July 23, 2013). 
Inmate Joseph Herring complains that 
“correctional officials allow gays or sex 
offenders to participate as facilitators 
in religious services,” which he finds 
offensive and an impairment of his 
ability to participate in such services. 
Judge Hinkle’s response? “The plaintiff 
does not have a constitutional right to 
preclude others from participating in 
religious services. His bias against gays 
and disdain for sex offenders do not 
change this. Gays and sex offenders, 
like all others, have a right to practice 
their religion while incarcerated. The 
plaintiff can attend services or not, at 
his election. But he has no right to bar 
others from participating.” Hinkle also 

rejected Herring’s complaint at being 
denied the chance to bring this case as 
a class action on behalf of all inmates 
who agree with him. Hinkle pointed out 
that pro se plaintiffs are not licensed 
attorneys, and only licensed attorneys 
may represent others in a law suit. “A 
person who is not an attorney cannot 
represent class members.”

GEORGIA – Over the past few years, 
the Equal Employment Opportunity 
Commission (EEOC) has abandoned its 
former narrow view of sex discrimination 
under Title VII and has come to accept 
the proposition that discrimination 
against transgender individuals can 
come within the statutory ban. In 
the interim, however, local EEOC 
offices have sometimes refused to take 
discrimination claims from transgender 
people. In Chavez v. Credit Nation 
Auto Sales, Inc., 2013 U.S. Dist. LEXIS 
116718 (Aug. 19, 2013), the defendants 
moved to dismiss on the ground that 
plaintiff failed the prerequisite of filing 
timely discrimination charges with the 
EEOC. Plaintiff, who was dismissed 
from her job on January 11, 2010, had 
twice approached the EEOC seeking 
to file sex discrimination charges, but 
was twice rebuffed by the EEOC office 
in Atlanta on grounds that her gender 
identity discrimination claim did not 
arise under Title VII. “On April 25, 
2012, after again hearing news reports 
about transgender individuals filing 
complaints with the EEOC,” wrote 
District Judge William S. Duffey, Jr., 
“Plaintiff returned to the EEOC office 
in Atlanta. She requested to file a 
complaint against Defendant, and on 
this occasion she was permitted to do 
so.” The dismissal motion was referred 
to a magistrate judge, who found that 
the earlier attempts to file charges were 
not themselves sufficient to meet the 
statutory time limit, but in light of the 
agency’s refusal to take the charges on 
those occasions, plaintiff should benefit 
from equitable tolling of the time limit. 

The employer was willing to accept 
this, but plaintiff sought to vindicate her 
claim that bringing her discrimination 
complaint to the EEOC on the earlier 
occasions had been sufficient. After a 
de novo review of the evidence, Judge 
Duffy agreed with the magistrate judge 
that the materials plaintiff brought with 
her to the EEOC office “were not a 
charge” and overruled her objection 
to the magistrate’s finding that she 
failed to file a charge within 180 days 
of her discharge. However, the motion 
to dismiss is denied based on the 
magistrate’s equitable tolling ruling. 
LeGaL member Jillian Weiss of Tuxedo 
Park, N.Y., and Jerry L. Worthy, Jr., of 
Dallas, Georgia, are counsel for Chavez.

ILLINOIS – In Vega v. Chicago Park 
District, 2013 U.S. Dist. LEXIS 104097 
(N.D. Ill., July 25, 2013), U.S. District 
Judge James B. Zagel rejected a motion 
to dismiss in a discrimination case 
brought by a Hispanic lesbian who 
was fired from her job working for 
the city parks department in Chicago. 
Lydia Vega, a 22-year veteran of the 
department, was purportedly fired 
for falsifying her time sheets, but 
she presents evidence contradicting 
the department’s claims against her, 
alleging violations of 42 U.S.C. Section 
1981 (discrimination on account of 
national origin) and Title VII of the Civil 
Rights Act of 1964 (discrimination on 
account of national origin and gender, 
including a claim of sex-stereotyping). 
She also alleged violation of the Illinois 
tort of intrusion on seclusion and the 
states Eavesdropping Act, focusing 
on methods used by the department to 
investigate a claim by another employee 
that Vega was falsifying her time-sheets. 
Judge Zagel’s opinion evaluates her 
allegations in detail against the current 
standards for factual pleading in federal 
civil actions, and finds that most of her 
claims are pled with sufficient factual 
allegations to withstand the motion to 
dismiss. 
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KANSAS – Finding that school officials 
had responded to a male student’s 
report of homophobic harassment by 
other students in a reasonable manner, 
U.S. District Judge J. Thomas Marten 
granted defendants’ motions for 
summary judgment in Doe v. Unified 
School District 233, Johnson County, 
Kansas, 2013 U.S. Dist. LEXIS 107802 
(D. Kans., Aug. 1, 2013). Two other 
students bothered Doe in February 2012 
by calling him “lard ass,” “faggot,” and 
“asshole.” At first he did not consider it 
bullying, but that the two students were 
“just being eighth graders,” although a 
few weeks after the fact he complained 
about it to his social studies teacher. But 
Doe was seriously offended on April 16, 
when the track team was assembled for 
a group photograph and the students in 
question, I.S. and B.J., “called him gay, 
ran their figures through his hair, rubbed 
his hips, asked if he watched gay porn 
and whether men turned him on, and 
attempted to pull him down in between 
I.S.’s legs, before one of Doe’s friends 
grabbed him and pulled him back.” Doe 
complained again to the social studies 
teacher, who told him to tell the head 
coach. The head coach told Doe he 
would talk to the students in question. 
When Doe’s mother came to pick him 
up from school and he told her what 
had happened, she immediately went to 
speak with the coach, and next morning 
they met with the principal. This led to 
the school investigating the situation, 
interrogating the students in question, 
warning them about repercussions of 
their behavior, and filing a police report 
after notifying the boys’ parents. Doe, 
who was upset enough about what 
had happened to stay out of school for 
several days, thought that more serious 
punishment should have been imposed 
and filed suit claiming violations of Title 
IX and the 14th Amendment, but Judge 
Marten found that neither the school 
district not named defendants (the 
principal and head coach) were liable on 
these facts. Considering the statements 
made by the harassing students, Marten 

wrote that “middle school boys are not 
held to the same societal standards as 
adults, and name-calling alone – even 
when it targets differences in gender 
– will not support a Title IX claim. . . 
This name-calling lacked additional 
harassing conduct, and Doe tolerated 
it for nearly two months before telling 
anyone, demonstrating its non-severe 
nature,” so the court held that the school 
did not have notice of any problems 
until April 16, and then it immediately 
took action when the matter was 
brought to the attention of the head 
coach and the principal. The court 
refused to “second guess” the school’s 
action, having investigated and found 
what Marten labeled as “immature 
horseplay commonplace among middle 
school boys.” The court found that 
the reaction of school officials could 
not be characterized as “deliberate 
indifference” to the situation, and that its 
response was not “clearly unreasonable 
in light of the circumstances known to 
the school.” The court found that the 
school was not required to suspend the 
offending students to satisfy Title IX, 
and rejected Doe’s argument that his 
equal protection rights were violated 
because the school would have taken 
more severe action had the boys been 
harassing a girl. There is no indication 
that the harassing conduct continued 
after the coach and principal responded 
to Doe’s complaints. Judge Marten found 
that comparator cases of boys harassing 
female students offered by Doe were all 
distinguishable, involving more serious 
misconduct in which perpetrators did 
not have clean prior records.

KENTUCKY – The Court of Appeals 
of Kentucky affirmed a ruling by the 
Boone Family Court that the former 
same-sex partner of a child’s maternal 
grandmother did not have standing to 
intervene in an ongoing custody case 
between the child’s parents to seek 
custody or visitation rights. Goss v. 
Harrison, 2013 WL 3357604 (July 

5, 2013)(designated as unpublished). 
Deborah Goss and M.J.H.’s maternal 
grandmother, Anita Yeakley, were 
same-sex partners from 2003 until 2010, 
and during that time Goss developed a 
close relationship with M.J.H., whose 
mother frequently left the child in 
the care of the two women. From the 
opinion by Chief Judge Acree, none of 
the parties contest that Goss was heavily 
involved as a virtual parent. However, 
the ongoing custody dispute between 
M.J.H.’s father and mother was long 
and complicated, including allegations 
by the father that Goss and Yeakley had 
sought to turn the child against him, 
and after Goss and Yeakley ended their 
partnership, the mother informed Goss 
that “she was no longer allowed to see 
or speak to M.J.H.,” and Goss filed her 
motion to intervene in the custody case. 
The trial court found that she did not 
have standing either as a grandparent or 
a “de facto custodian,” and denied her 
motion to intervene. On appeal, Goss 
sought to argue that “she should have 
been granted standing based on the 
doctrine of waiver” as the Kentucky 
Supreme Court had recognized in 
Mullins v. Pickleshimer, 317 S.W.3d 569 
(Ky. 2010), a custody dispute between 
a same-sex couple, one of whom had 
qualified as a “persons acting as a parent” 
as described in Kentucky statutes. 
“In the case before us,” wrote Acree, 
“Goss has confused the requirements 
necessary to establish standing in a 
custody dispute with the requirements 
necessary to establish actual custody 
rights. Only after first establishing 
standing – whether as a grandparent, 
de facto custodian, or otherwise – can 
an argument for waiver be considered 
for purposes of establishing a custody 
right. Although common elements 
may weave through the family court’s 
analysis of these concepts, they are 
independent of each other and therefore 
must be proven independently. . . Goss 
does not challenge her lack of standing 
as a grandparent or de facto custodian, 
and she has failed to argue that she 
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has standing otherwise than by waiver. 
Accordingly, we find no error with the 
family court’s order denying her motion 
to intervene.”

MARYLAND – U.S. District Judge 
Marvin J. Garbis granted defendants’ 
motion to dismiss a discrimination and 
wrongful interference with contract 
claim brought by a lesbian whose 
contract to provide cleaning services to 
a Florida-based “global” corporation’s 
Columbia, Maryland, office, was 
terminated, on grounds of pleading 
deficiencies. Greene v. Harris Corp., 
2013 U.S. Dist. LEXIS 103286 (July 
24, 2013). As summarized by Garbis in 
his opinion, Karen Greene, presumably 
acting as a self-employed entrepreneur, 
had a contract to provide cleaning 
services for Harris, and everything was 
going along fine until Harl Dan Pierce 
began working at that office as Director 
of Engineering. Pierce took a dislike 
to Greene, criticized her dress and 
appearance to other staff members, and 
upon being told by a staff member that 
Greene was a lesbian, “appeared visibly 
upset and then disgusted.” Pierce took 
steps to have Greene’s cleaning contract 
terminated. Harris hired a different 
cleaning contractor, whose performance 
was initially problematic. Then the new 
contractor hired Greene and sent her 
to work at Harris’s facility, but when 
Pierce discovered her at work, he called 
corporate security to escort her out and 
called the new cleaning contractor to 
state that Greene could not be assigned 
to work at the Harris facility because 
she had previously been terminated 
by Harris. Greene filed discrimination 
charges with the Howard County 
Office of Human Rights, alleging a 
violation of the county’s human rights 
ordinance, which forbids employment 
discrimination based on sexual 
orientation and personal appearance. 
The Office found probable cause, and 
Greene filed suit in Howard County 
Circuit Court against Harris, alleging 

violations of the ordinance as well as a 
claim of tortious interference with her 
business relationship with the cleaning 
contractor. Harris removed the case 
to federal district court, presumably 
based on diversity jurisdiction, since 
there are no federal claims in the case, 
and moved to dismiss, arguing that 
Harris was never Greene’s employer, 
so the ordinance did not apply, and 
that the tortious interference claim was 
inadequately pled. Garbis found that it 
was possible, with sufficiently detailed 
factual pleadings, that Greene could 
establish her various legal claims, but 
noted that federal pleading requirements 
required much more specificity than 
was found in Greene’s complaint, so 
he dismissed the case with leave to 
file an amended complaint. Greene is 
represented by James R. Klimaski, Lynn 
Ilene Miller, of Klimaski & Associates 
PC, Washington, D.C. 

MARYLAND – U.S. District Judge 
William D. Quarles, Jr., ruled that a 
lesbian plaintiff who brought a Title 
VII and parallel state discrimination 
claim against her employer, the Anne 
Arundel County Department of 
Detention Facilities, as well as against 
her discriminatory supervisor in his 
individual capacity, could not maintain 
the action against her supervisor. Taylor 
v. Anne Arundel County, 2013 U.S. 
Dist. LEXIS 116049 (Aug. 15, 2013). 
The court found that neither statute 
authorized a direct cause of action 
against a discriminatory supervisor. 
In addition, Judge Quarles dismissed 
a claim of intentional infliction of 
emotional distress, finding that although 
Maryland recognizes this tort, it would 
require a showing of much more 
extreme conduct than the workplace 
harassment and discrimination alleged 
in the complaint. Quarles quoted from 
Arbabi v. Fred Meyers, Inc., 205 F. 
Supp. 2d 462, 466 (D. Md. 2002), 
which District Judge Davis had written, 
“As inappropriate and repulsive as 

workplace harassment is, such execrable 
behavior almost never rises to the level 
of outrageousness, and almost never 
results in such severely debilitating 
emotional trauma, as to reach the 
high threshold invariably applicable 
to a claim of intentional infliction of 
emotional distress under Maryland 
Law.” Continued Quarles, “This case 
is no exception. Accepting Taylor’s 
well-led allegations as true, Borgese’s 
behavior – although reprehensible – 
is not so extreme or outrageous as to 
be actionable under Maryland tort 
law. Neither are there facts to support 
Taylor’s conclusionary [sic] statement 
that she ‘has suffered and will continue 
to suffer emotional distress, humiliation, 
and embarrassment.’ Certainly, the 
complaint does not plausibly allege 
that Taylor’s emotional distress was 
‘severe.’” What the complaint alleges 
is that after supervisor Borgese learned 
that Taylor was in a lesbian relationship, 
he began to make inappropriate 
sexually-related comments, jerked 
around her shift assignments, subjected 
her to unwanted touching, preferred 
false charges against her, and had her 
terminated under circumstances similar 
to those surrounding straight, white male 
employees who were not terminated. 
(Taylor is African-American.) The 
dismissal extends only to statutory 
discrimination claims against the 
supervisor and the IIED claim. The 
county has answered the complaint as to 
the discrimination claims against it and 
the case will continue as to those.

MARYLAND – In Harding v. Colvin, 
2013 U.S. Dist. LEXIS 117536 (D. Md., 
Aug. 19, 2013), U.S. Magistrate Judge 
Thomas M. DiGirolamo found that it was 
necessary to remand an adverse decision 
about disability benefits for a plaintiff 
living with HIV and various related 
and unrelated conditions affecting her 
mental capacities. The Social Security 
ALJ had found that the plaintiff had 
sufficient residual functional capacity to 
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perform unskilled work available in the 
national economy, but the judge found 
fault with the ALJ’s failure to explain 
this conclusion in light of factual 
findings of moderate limitations in the 
areas of concentration, persistence and 
pace. “The RFC here does not seem 
to reflect the limitations found by the 
ALJ,” wrote the judge, “or if they do, 
the ALJ did not adequately explain his 
reasoning to enable the Court to find 
the finding supported by substantial 
evidence.”  The court found this to be 
“an error that warrants remand.” 

MASSACHUSETTS – In an important 
ruling that can be useful to people 
with HIV-related discrimination 
claims, the Massachusetts Supreme 
Judicial Court has construed the state’s 
antidiscrimination statute to cover a 
claim that an employee was discharged 
because of the expenses the employer 
expected to incur due to the medical 
condition of the employee’s spouse, 
covered under the company’s employee 
benefits plan. Flagg v. Alimed, Inc., 
2013 WL 3752639 (July 19, 2013). The 
plaintiff’s wife had undergone brain 
tumor surgery and was in rehabilitation, 
when he took occasional time off, with 
his supervisor’s permission, to pick up his 
daughter from school, without clocking 
out. The supervisor knew he was leaving 
the premises without clocking out for 
the brief period of time, but raised no 
objections to this. Subsequently he 
was terminated, purportedly for wage 
theft, since he failed to clock out on 
these occasions, but he alleged this 
was a pretext and anticipated expenses 
of his wife’s medical condition were 
the motivating factor for his discharge. 
A trial judge dismiss the suit on the 
ground that the Massachusetts statute 
did not specifically authorize coverage 
based on the plaintiff’s association with 
a person with a disability. The Supreme 
Judicial Court said that the state’s 
disability discrimination provision 
should be construed consistent with 

Sec. 504 of the federal Rehabilitation 
Act, on which it was based, which has 
been frequently construed to extend to 
such cases despite the lack of an explicit 
statutory reference to coverage of a 
person who is associated with a person 
with a disability. The court noted that 
it was not premising coverage on any 
claimed right by the employee for an 
accommodation, as accommodations 
are only required for individual who 
qualify as having their own disability. 

MARYLAND – The Maryland Court of 
Special Appeals ruled unanimously in 
Premium of America LLC v. Sanchez, 
2013 Md. App. LEXIS 95 (Aug. 29, 2013), 
that a group representing investors in 
life-insurance policies of people living 
with HIV/AIDS could not maintain 
a negligence action against a doctor 
who had contracted with a company to 
provide life expectancy estimates based 
on reviewing the medical records of the 
people involved, due to lack of privity 
or any duty of care to the plaintiffs. 
Beneficial Assurance was a viatical 
company that, acting as an agent for 
potential investors, purchased the right 
to collect on life insurance policies 
of persons who were expecting to die 
from AIDS. (This was briefly a thriving 
business before new medications in the 
mid-1990s drastically increased the 
lifespans of people living with HIV.) 
Beneficial would only purchase policies 
based on a medical opinion about the 
anticipated lifespan of the individual 
policy holder, since its business plan 
required purchasers to place into escrow 
sufficient funds to pay the premiums due 
on the policies until the insured died, at 
which time the purchaser would receive 
the face value of the policy. Viatical 
purchases were a way for people living 
with HIV who had insurance policies 
to realize cash value from the policies 
during their lifetime. The problem is 
that when people who had sold the 
rights in their policies started to live 
much longer than anticipated due to new 

treatments, the business plan became 
non-viable, the escrow accounts were 
exhausted, policies were allowed to 
lapse, and Beneficial went bankrupt. A 
new organization, Premium of America, 
was formed as part of the bankruptcy 
proceeding, to represent the interest 
of the investors who had contract with 
Beneficial. Premium sought to hold 
Dr. Sanchez liable in negligence for 
underestimating the lifespans of the 
individuals whose policies had been 
purchased, but the Baltimore County 
Circuit Court found that Dr. Sanchez 
had no duty of care to the investors, with 
whom he was not in privity of contract, 
and the Court of Special Appeals backed 
up this judgment, as well as the circuit 
court’s refusal to allow the plaintiff 
to file an amended complaint adding 
a breach of contract claim. Although 
the circuit court predicated the refusal 
on a statute of limitations analysis, the 
Court of Special Appeals found as well 
that such an amendment would not 
be appropriate, as the lack of privity 
between the investors and Dr. Sanchez 
precluded the assertion of a breach of 
contract claim against him. The opinion 
for the court by Judge Kehoe contains 
an interesting and intricate analysis of 
the tort of negligent misrepresentation in 
cases where undisclosed principals are 
alleged to have relied on representations 
made by a professional to their agent. 

MICHIGAN – U.S. District Judge Robert 
J. Jonker ruled in Jones v. Crompton, 
2013 U.S. Dist. LEXIS 107798, 2013 
WL 3967159 (W.D. Mich., Aug. 1, 2013), 
that an HIV-positive inmate’s interest in 
keeping his HIV status confidential from 
other inmates was not of “constitutional 
dimensions,” rejecting his 42 U.S.C. sec. 
1983 claim against a prison doctor who, 
he alleged, came to his cell to get his 
signature on forms bringing members 
of the “custody staff,” who thereby 
learned of his HIV status. Plaintiff 
Jones alleged that custody staff “always 
tell prisoners, which causes all kind of 

CIVIL LITIGATION

September 2013  Lesbian / Gay Law Notes   270



other issues.” While acknowledging 
that some federal courts have found that 
state prison inmates have a protected 
confidentiality interest concerning their 
HIV status, Jonker opined that such 
was not the law within the 6th Circuit, 
citing “a case similar to the instant 
one,” Doe v. Wigginton, 21 F.3d 733 
(6th Cir. 1994), in which, according to 
Jonker, “the Sixth Circuit determined 
that the disclosure of an inmate’s HIV-
positive status to prison guards did not 
violate the inmate’s rights under the 
14th Amendment,” while noting that 
in another case, Moore v. Prevo, 379 
F.App’x 425 (6th Cir. 2010), the court 
had ruled that an inmate did have a 
constitutionally-protected interest in 
avoiding disclosure of his HIV-positive 
status to other inmates. Jonker found 
other more recent trial court rulings 
in Michigan rejecting similar privacy 
claims, however, suggesting Moore 
was no longer good law, and granted a 
motion to dismiss the case.

MICHIGAN – A writ of habeas corpus is 
not available as a remedy for somebody 
who is not in government custody. That 
seems like an uncontroversial statement, 
but it is nonetheless at the heart of 
a decision issued by U.S. District 
Judge Denise Page Hood on July 31 in 
Umbarger v. Bureau of Immigration 
and Customs Enforcement, 2013 WL 
3944431 (E.D. Mich.). John Umbarger, 
a U.S. citizen who is married to Patrick 
James Yee Abrantes under New York 
law, filed a Form I-130 Petition for 
Alien Relative, seeking to regularize 
his husband’s status in the U.S., on 
September 28, 2012, and Abrantes filed 
a Form I-485 Applciation to Register 
Permanent Residence or Adjust Status on 
the same date. Umbarger’s petition was 
denied by ICE on November 26, 2012, 
relying on the definition of “spouse” 
in DOMA, and USCIS simultaneously 
denied Abrantes’ Application. Umbarger 
set to work on appealing to the Board 
of Immigration Appeals, and at the 

same time sought an “expedited writ of 
habeas corpus” on behalf of Abrantes 
against the possibility that immigration 
authorities might take action to remove 
him from the U.S. Noting that Abrantes 
is not in custody of the government, 
respondents moved to dismiss for lack 
of subject matter jurisdiction, arguing 
that under the habeas statute, the court 
only has jurisdiction to issue the writ on 
behalf of somebody who is “in custody 
under the conviction or sentence under 
attack at the time his petition is filed.” 
Judge Hood, noting that Section 3 
of DOMA has been stricken by the 
Supreme Court in Windsor, denied the 
petition, finding that the court lacks 
jurisdiction. “Although Petitioner is 
correct that a grant of habeas relief is not 
conditioned on whether the Petitioner is 
physically in custody, Petitioner has not 
demonstrated that he is in any ‘custody’ 
that ‘significantly restrains his liberty.’ 
Petitioner does not allege that his liberty 
is circumvented by government oversight 
or control.” Hood dismissed the Petition 
without Prejudice. Presumably, under 
the new procedures announced by the 
Department of Homeland Security 
after Windsor, the BIA will reverse the 
administrative denial and remand for a 
determination of whether the men had a 
bona fide marriage under New York law 
that would entitle Abrantes to be treated 
as Umbarger’s spouse for immigration 
purposes.

MISSOURI – The Missouri Supreme 
Court asked the parties in a suit by Kelly 
Glossip, the surviving same-sex partner 
of a Missouri State Highway Patrol 
member, Corporal Dennis Engelhard, 
who died in the line of duty, to file 
briefs on the effect of United States v. 
Windsor on Glossip’s lawsuit. A trial 
judge in Cole County Circuit Court 
rejected Glossip’s claim for a survivor 
benefit on the ground that the men were 
not married, and Glossip’s appeal to the 
Supreme Court was argued in February. 
St. Louis Post-Dispatch, July 24.

NEW JERSEY – Superior Court Justice 
Peter F. Bariso rejected a motion to 
dismiss in Ferguson v. JONAH, Docket 
No. L-5473-12 (N.J. Superior Ct., Hudson 
Co., July 19, 2013). The plaintiffs are 
several individuals who claim to have 
been subjected to consumer fraud in 
violation of the state’s Consumer Fraud 
Act, NJSA Sec. 56:8-2, by the defendant 
organization, JONAH (acronym for Jews 
Offering New Alternatives for Healing), 
which purportedly claimed to be able 
to change their sexual orientation from 
homosexual to heterosexual. Some 
JONAH employees are also named as 
co-defendants. Plaintiffs seek as remedy 
a declaratory judgment, an ordering 
revoking JONAH’s license to do business 
in New Jersey, a permanent injunction 
against continued commission of the 
“acts and practices” alleged in the 
complaint, restitution and compensatory 
damages and jury fees. In their motion 
to dismiss, defendants argued that there 
is a “genuine scientific dispute” as to 
the immutability of homosexuality, 
and that such being the case, plaintiffs 
cannot maintain an action for consumer 
fraud against the defendants because 
it would be impossible for them to 
prove that defendants engaged in 
deceptive practices by claiming that 
they can assist patients to reorient their 
sexuality. Defendants claim that there 
is no justiciable controversy so long as 
there is no firm consensus on the nature 
of human sexuality.  Countering this, 
plaintiffs argued that New Jersey has 
traditionally given a broad interpretation 
to the prima facie case allegations 
required to maintain an action for 
consumer fraud, and that its complaint 
meets these pleading requirements, 
and that the N.J. cases relied upon by 
defendants in their motion do not support 
their argument. Furthermore, they 
argue, it is not necessary for plaintiffs 
to prove that “sexual orientation is fixed 
or unchangeable” in order to prevail, but 
merely that defendants practices were 
ineffective and that their assertions to 
the contrary were false. Justice Bariso’s 
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order rejecting the motion provides no 
explanation, merely bearing a hand-
written notation on a copy of the 
defendant’s proposed dismissal order 
stating “reasons placed on the record on 
July 19, 2013” and “denied.” Plaintiffs 
are represented by attorneys from the 
Southern Poverty Law Center, Cleary 
Gottlieb Steen & Hamilton LLP, and 
local counsel from Lite DePalma 
Greenberg LLC of Newark. 

NEW JERSEY – Senior U.S. District 
Judge Joseph E. Irenas ruled that a 
discrimination lawsuit can go forward 
on behalf of a gay man who claims to 
have been wrongly reported to state 
child welfare authorities for child 
abuse by school authorities angered by 
his advocacy on behalf of his autistic 
nephew. V. v. Pennsauken School 
District, 2013 U.S. Dist. LEXIS 111045 
(D.N.J., Aug. 7, 2013). The lawsuit is 
mainly concerned with claims by the 
child, brought on his behalf by his 
paternal grandmother, that the school 
district did not provide appropriate 
services and protection against 
harassment, including other students 
calling the child “gay” as a slur. Child 
welfare authorities investigating the 
allegations claimed that the boy’s gay 
uncle, identified in the opinion as T.V., 
had “inappropriately” touched the boy, 
based on statements that the uncle had 
assisted in teaching the boy, who suffers 
from autism, generalized anxiety 
disorder, and learning disabilities, how 
to clean himself in the shower. The uncle 
is a public school teacher in a different 
district, who would stand to lose his job 
if such charges stuck. In the multicounty 
complaint, Count I alleges that the 
district reported T.V. to the Department 
of Youth and Family Services in 
retaliation for his advocacy of the child’s 
rights, in violation of the Americans 
With Disabilities Act, Section 1983, 
and Sec. 504 of the Rehabilitation 
Act, and Count II reiterates this charge 
under the New Jersey Law Against 

Discrimination. Count V relies on Title 
IX of the Higher Education Amendment 
Acts to make the same discrimination 
claim by T.V. On Count I, the court 
rejected the school district’s argument 
that T.V. could not seek relief under 
the ADA because he does not have a 
disability. Judge Irenas pointed out, 
“That a plaintiff actually be disabled is 
not an element of a retaliation claim. On 
the contrary, under all three statutes, a 
plaintiff need only plead that he engaged 
in a protected activity in order to satisfy 
the first element of a retaliation claim.” 
He also rejected the school’s claim that 
T.V. had admitted to the allegations of 
child abuse by stating that he had helped 
to try to teach the child to wash himself 
in the shower. Irenas found that T.V. 
had adequately pled a discrimination 
claim under the public accommodation 
provisions of the New Jersey law, but 
he dismissed the Title IX claim, finding 
that T.V. did not have standing to bring 
such a claim, as Title IX extends rights 
only to students and participants in 
educational programs, not to parents 
and other relatives of students. Judge 
Irenas held, on a question of first 
impression within the 3rd Circuit, that 
Title IX can be construed to bar a same-
sex harassment claim by a student, 
but found that the factual allegations 
of the complaint were insufficient to 
show that the school district acted with 
deliberate indifference when the issue 
was brought to its attention. “Although 
the Complaint states the conclusion 
that ‘Defendants exhibited deliberate 
indifference to the acts and omission 
of D.V.’s peers,’” wrote Irenas, “it does 
not include sufficient facts to make this 
conclusion plausible,” observing that the 
school district did take some steps to 
deal with the issue of bullying.

NEW JERSEY – U.S. District Judge 
Jerome B. Simandle vacated an adverse 
social security disability determination 
and remanded for further proceedings 
to determine whether an HIV-

positive man should receive Social 
Security Disability Benefits. Montes v. 
Commissioner of the Social Security 
Administration, 2013 U.S. Dist. LEXIS 
107157, 2013 WL 3945931 (D.N.J., July 
31, 2012). The plaintiff claimed that 
the Administrative Law Judge in his 
case had incorrectly concluded that his 
HIV infection was asymptomatic, had 
failed to give appropriate deference 
to the judgments of his doctor and his 
therapist, and had put an incomplete 
hypothetical question about his 
employability to the occupational expert 
(incorporating the ALJ’s erroneous 
views about symptomatology). The court 
found merit to most of the plaintiff’s 
complaints, noting in particular the 
failure of the ALJ to explain his the 
opinion the reasons for rejecting the 
conclusions of plaintiff’s primary care 
physician, and also noting that the 
occupational therapist’s testimony did 
not fully support the conclusion that the 
plaintiff was capable of holding down a 
job, in light of demonstrated weight loss 
and fatigue. 

NEW YORK – Lambda Legal 
announced August 8 that a final 
settlement agreement had been 
concluded in its Indian River Central 
School District litigation on behalf of 
Charles Pratt and Ashley Petranchuk. 
We reported in the Summer issue of 
Law Notes that the parties had agreed 
to dismissal of the lawsuit in the U.S. 
District Court for the Northern District 
of New York, as a tentative agreement 
had been reached. The settlement 
agreement now concluded focuses 
on an extensive list of actions that the 
District agrees to undertake in order to 
deal with the ongoing problem of anti-
gay harassment in its schools, including 
educational activities, surveys, retaining 
of consultants, and adoption of policies 
and procedures. Attorneys working on 
the case included Lambda Legal Senior 
Staff Attorney Thomas W. Ude, Jr., 
Lambda Legal Deputy Legal Director 
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Hayley Gorenburg, and pro bono co-
counsels Adam T. Humann, Alexandra P. 
Kolod and robert A. Gretch of Kirkland 
& Ellis, LLP’s New York office. 

NEW YORK – U.S. District Judge Jesse 
M. Furman ruled in Simon v. N.Y.C. 
Department of Corrections, 2013 U.S. 
Dist. LEXIS 123944 (S.D.N.Y., Aug. 
29, 2013), that a former state prison 
inmate, proceeding pro se, should 
suffer dismissal of his complaint that 
his constitutional rights were violated 
while incarcerated by the practice of 
calling out the names of inmates who 
were to report for HIV testing. The 
plaintiff had declined to submit to 
testing, claiming that it was his right 
not to share such personal information 
with prison authorities, and that he 
suffered ribbing from fellow inmates. 
Judge Furman acknowledge precedents 
holding that prison inmates may have 
a constitutionally protected privacy 
interest regarding information about 
their HIV status, but pointed out that 
the plaintiff did not allege that any 
prison official had revealed his HIV 
status. “Merely calling a prisoner’s 
name for testing does not amount to 
a disclosure of that prisoner’s HIV 
status or any other confidential medical 
information,” he wrote. “Similarly, 
disclosure of a prisoner’s refusal to 
take a mandatory HIV test does not 
violate the prisoner’s right to privacy.” 
The judge also found that the plaintiff’s 
factual allegations were insufficient 
to make out an 8th Amendment cruel 
or unusual punishment claim, finding 
that the “verbal taunts” suffered by 
plaintiff from fellow inmates failed 
to meet the requirements for such 
claims. “Furthermore, Plaintiff has not 
sufficiently alleged that any Defendant 
acted with a culpable state of mind, 
as it cannot be said that Defendants 
[corrections officers] knew that by 
calling Plaintiff’s name they would 
expose him to an excessive risk to his 
health or safety.”

NORTH CAROLINA - A man who was 
offended at being sexually propositioned 
in the shower room at his local YMCA 
thought to bring an action accusing the 
YMCA of false-advertising, because 
they promote themselves as a “family 
friendly” and “Christian” organization. 
But the North Carolina Superior Court 
in Buncombe County rejected this 
argument, in Keister v. National Council 
of the YMCA of the United States, 2013 
NCBC 36, 2013 NCBC LEXIS 32 (July 
18, 2013). “The general allegations that 
the YMCA takes a permissive stance 
on ‘cruising’ and otherwise does little 
to prevent or eliminate ‘cruising’ is 
unsupported by factual allegations,” 
wrote the aptly-named Judge Jolly, who 
pointed out that both the national and 
local YMCA organizations had tried to 
take steps to cut down same-sex sexual 
activities on their premises. Reading 
this opinion, we couldn’t help thinking 
about that great old Village People hit, 
“Y-M-C-A,” where it’s fun to stay and 
you can meet all the boys. . . 

OHIO – An insurance company 
improperly discontinued long-term 
disability benefits for an insured living 
with HIV/AIDS, ruled U.S. District 
Judge Walter H. Rice in Chambers 
v. Reliance Standard Life Insurance 
Company, 2013 U.S. Dist. LEXIS 
100661 (S.D. Ohio, July 12, 2013). 
Chambers worked from 1988 to 2006 for 
United Dairy Farmers, most recently as 
Dayton, Ohio, Zone Manager for several 
stores, and was a participant in his 
employer’s group long-term disability 
plan. Chambers was diagnosed HIV-
positive in 2001, and took medical 
leave in June 2006. After exhausting 
short-term disability benefits, he 
applied for long-term disability, and 
Reliance awarded benefits based on 
medical records presented at that time. 
Reliance threatened to terminate the 
benefits in November 2007, when 
a Functional Capacities Evaluation 
indicated Chambers could tolerate 

full-time, medium-demand work, but 
a letter from his doctor describing 
his physical limitations persuaded 
Reliance to get a second evaluation, and 
ultimately it agreed to continue benefits. 
Chambers applied for Social Security 
Disability benefits, which were granted 
in November 2009 upon a finding by 
the Social Security Administration 
that he was totally disabled. However, 
in August 2010, Reliance informed 
Chambers that it would review his 
eligibility, and a controversy arose 
about interpreting various doctors’ 
reports. Chambers’ principal physician 
continued to opine that he was too 
disabled to work, but Reliance referred 
the case to an occupational medicine 
specialist, even though its own case 
manager had recommended referring 
the matter to an infectious disease 
specialist. The occupational specialist 
reviewed the medical record and 
recommended denying benefits, and 
Reliance informed Chambers that his 
benefits were suspended. Judge Rice 
reversed this ruling. “The Court finds 
that Reliance arbitrarily repudiated 
Dr. Brandt’s assessment of Chambers’s 
ability to work full-time. It relied almost 
exclusively on Dr. Randolph’s opinion 
to support its termination of long-term 
disability benefits. That opinion was 
flawed in that Dr. Randolph ‘cherry 
picked’ Chambers’s medical records, 
largely ignoring the medical records 
that supported Dr. Brandt’s assessment 
that Chambers was plagued by 
persistent pain, lethargy and fatigue.” 
The court noted the Social Security 
Administration determination, as 
well as Reliance’s inherent conflict-
of-interest as the underwriter of the 
benefits it was paying out. Although 
the court concluded that Chambers was 
not denied a full and fair hearing of his 
claim by the insurer, it ordered that the 
benefits be reinstated, retroactive to the 
date they had been suspended, “and 
continuing thereafter unless and until 
such time as Defendant finds him to be 
no longer totally disabled.”
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OHIO – The Ohio 2nd District Court 
of Appeals affirmed the Clark County 
Common Pleas Court’s ruling that a 
mother who had infrequent contact 
with her child while she was attending 
college, having left the child in the 
care of her former boyfriend’s parents, 
had waived her right to object to their 
adoption of the child. Adoption of J.R.H., 
2013 Ohio 3385, 2013 Ohio App. LEXIS 
3462 (August 2, 2013). The mother, J.H., 
gave birth to a girl in February 2008, 
and she, her boyfriend and the child 
lived with the boyfriend’s parents for 
the first year of the child’s life, moving 
out in February 2009 but leaving the 
child with her paternal grandparents. 
Over the subsequent years, J.H.’s 
visits with the child became fewer and 
more spread apart. The grandmother 
insisted that they be in-home visits, 
and denied to the court that she had 
told J.H that she imposed this condition 
because J.H. was a lesbian, although 
E.H. admitted on cross-examination 
that she had “heard rumores that J.H. 
was having ‘relations’ with a lesbian 
who was HIV positive.” The trial 
court found that the grandparents did 
not encourage visitation, and made it 
more difficult by, among other things, 
changing their phone number. They had 
also refused to bring the child to J.H.’s 
college graduation ceremony. However, 
the court of appeal found no abuse of 
discretion in the trial court’s conclusion 
that J.H.’s infrequency of visiting – and 
evidence that the child didn’t even really 
know who she was – made it appropriate 
to find she had waived her right to object 
to the grandparents adopting the child. 

OHIO – U.S. District Judge Algenon R. 
Marbley accepted a recommendation 
from Magistrate Judge Mark R. Abel 
to dismiss a transgender state inmate’s 
8th Amendment claim against a medical 
administrator, a hospital administrator 
who refused to issue hormone treatment 
to the plaintiff or to contact the prison 
system’s Chief Medical Inspector about 

hormone therapy for the plaintiff. Lee v. 
Eller, 2013 U.S. Dist. LEXIS 113415 (S.D. 
Ohio, Aug. 12, 2013). The court found 
that the administrator “is not plaintiff’s 
physician and cannot prescribe him 
estrogen.” The dismissal was issued as 
part of the screening of prisoner pro se 
complaints. The plaintiff self-identified 
as “a 34 year old African American 
transgender male who has been living as 
a female since the age of 18.” Plaintiff 
had been taking estrogen since the age 
of 19 and had received breast implants. 
Since being incarcerated, he filed 
numerous complaints about the refusal 
of prison authorities to continue his 
hormone treatments, and finally filed 
this complaint against the administrator 
and against the Chief Medical Office 
of the Ohio prison system, Dr. Eddy. 
Magistrate Judge Abel recommended 
dismissing the action against the 
administrator, but allowing the action 
against Dr. Eddy to continue, and 
District Judge Marbley accepted both 
recommendations, upon de novo review 
of the magistrate’s recommendation.

PENNSYLVANIA – Does a federal 
statute and its accompanying regulations 
requiring producers of sexually-oriented 
materials to maintain detailed identity 
records on all the models and actors 
used in their works, open and available 
for inspection by federal agents, violate 
the constitutional rights of producers 
of “adult” materials? In Free Speech 
Coalition v. Holder, 2013 U.S. Dist. 
LEXIS 100165 (E.D.Pa., July 18, 2013), 
U.S. District Judge Michael M. Balyson 
rejected 1st and 4th Amendment claims 
brought by a coalition of industry and 
civil liberties groups, finding that the 
government had met its burden to show 
that such regulation was necessary 
to prevent the use and exploitation of 
minors in such productions. Much of 
Judge Balyson’s opinion was devoted 
to analyzing expert testimony about 
how possible it was to determine the 
age of actors from their appearance in 

sex films, and the proportion of actors 
appearing in such films whose age was 
likely to be difficult to ascertain without 
the kind of documentation required by 18 
USC 2257 and the regulations, including 
official government documents showing 
birthdate and legal name.  The right 
of actors to conceal their identities 
was deemed insufficiently weighty to 
overcome the government’s interest 
in protecting minors. While the court 
found that some of the inspection activity 
that had initially been undertaken under 
the statute might raise 4th Amendment 
issues concerning the intrusiveness of 
the regulatory regime, the court found 
that the inspections had ceased and 
apparently the current administration 
is no longer systematically undertaking 
them, so an injunction would not be 
justified. 

PENNSYLVANIA - Bradley A. Ankney, 
a math teacher at Allegheny Intermediate 
Unit, has sued his employer seeking 
domestic partnership benefits, including 
health insurance, for his same-sex 
partner, claiming that the denial of such 
benefits violates the Allegheny Human 
Relations Act and the Pennsylvania 
Equal Rights Amendment. The suit 
was filed by the ACLU of Pennsylvania 
and the Women’s Law Project in the 
Allegheny Court of Common Pleas 
on August 20. (Since the employer is 
a public school, federal preemption 
of employee benefits claims is not an 
issue in this case.) Of course, Ankney 
is relying on U.S. v. Windsor to claim 
that the state has no justification to 
deny benefits, and the state’s denial of 
the right to marry to same-sex couples 
means that he is not similarly situated 
to unmarried different-sex couples, who 
are also denied benefits. In effect, the 
suit seeks to spread the theory that has 
been embraced, in preliminary opinions, 
by federal district judges in Arizona 
and Michigan in using equal protection 
principles to find an entitlement to 
benefits for same-sex partners of state 
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employees in jurisdictions that do 
not allow same-sex couples to marry. 
Pittsburgh Post-Gazette, Aug. 21.

PENNSYLVANIA – A disappointed 
applicant for a faculty position survived 
a summary judgment motion on her 
claim that she was not hired due to 
religious discrimination in violation 
of Title VII of the Civil Rights Act of 
1964 in Gadling-Cole v. West Chester 
University, 2013 U.S. Dist. LEXIS 
123433 (E.D. Pa., Aug. 28, 2013), but 
the court granted summary judgment 
to the defendants on plaintiff’s 
claims of hostile work environment, 
constructive discharge, retaliation, 
and equal protection. The plaintiff, 
an overtly anti-gay Southern Baptist, 
sought a tenure-track position in the 
defendant’s Social Work Department. 
At the time of her application, she 
was a member of the adjunct faculty, 
still pursuing her doctoral degree at 
another institution, and had previously 
worked in the Department as a teaching 
fellow. Several of the faculty members 
on the search committee for the tenure 
track position were openly gay, as was 
the other finalist candidate for the 
position. The committee determined 
to recommend the other candidate. 
The plaintiff alleged that the reasons 
given for not recommending her for 
the position were pretextual, and that 
the decision was due to her religiously-
based (and occasionally expressed) 
views concerning homosexuality. 
She charged that only somebody 
who was a member of or supportive 
of the LGBTQ community would be 
considered for the position. She also 
claimed that in her prior work in the 
Department she had been subject to a 
hostile environment, and that a decision 
not to renew her adjunct appointment 
after the search committee decided not 
to recommend her for the tenure-track 
position was retaliatory and, in effect, 
a constructive discharge. District Judge 
Jerome B. Simandle (D.N.J.), sitting 

by designation, found that plaintiff had 
alleged a prima facie case of religious 
discrimination under Title VII and that 
there were material issues of disputed 
fact that precluded summary judgment 
on that claim, but that judgment should 
be granted on all the other claims for 
various reasons. The defendants had 
argued that because the search was 
terminated without hiring either finalist 
(as the other finalist did not meet all 
the qualifications for the position), 
there could be no discriminatory hiring 
claim, but the court found that plaintiff 
had credibly pled her qualifications 
for the position, so the decision not 
to recommend her appointment was 
actionable.

PENNSYLVANIA – Pennsylvania 
does not provide any form of legal 
status for same-sex couples, although 
some municipalities in the state have 
domestic partnership registries. In In 
re Thad M. Holmes, 2013 WL 4446947 
(U.S. Bankruptcy Ct., M.D. Pa., Aug. 21, 
2013), U.S. Bankruptcy Judge Robert N. 
Opel, II, was faced with a Chapter 7 
Bankruptcy petition from a debtor living 
with a same-sex partner with whom he 
has no legal relationship, although they 
are co-obligors on two mortgage loans 
and formerly shared some credit card 
accounts, and have lived together for 
five years. Holmes filed the bankruptcy 
petition upon becoming overwhelmed 
with credit card debt, some stemming 
from recent medical problems – a not 
atypical scenario. His filings refer to 
his partner, Bradley T. Jones, at various 
points. A dispute ensued with the U.S. 
Trustee about how much of Mr. Jones’ 
income should be taken into account in 
determining whether Holmes qualified 
for Chapter 7 protection against his 
creditors. Jones makes considerably 
more than Holmes, and the Trustee 
argued that Jones could make a much 
larger contribution that would alleviate 
Holmes’ alleged financial distress. 
By the Trustee’s calculations, adding 

in a substantial monthly financial 
contribution to household expenses by 
Jones would put Holmes “in the black” 
and disqualify him for bankruptcy 
protection. Judge Opel was not inclined 
to go there, writing: “Here, the Debtor 
and his roommate, Mr. Jones, have no 
legal relationship that could arguably 
combine their assets or liabilities. Mr. 
Jones and Mr. Holmes are not part of 
a civil union, nor do they plan to form 
one in the near future. Pennsylvania 
has not yet legalized civil unions or 
same-sex marriage. Furthermore, the 
Supreme Court’s recent decision of 
Hollingsworth v. Perry, 133 S. Ct. 2652 
(2013), leaves any decision to change 
the state law definition of marriage 
in the hands of the state legislature. 
Therefore, there is no debate that the 
Debtor and Mr. Jones have separate 
property rights and liabilities which 
will not be interfered with by this 
Court.” Omitting the disputed financial 
contributions from Jones, Holmes is “in 
the red” on a monthly basis, so there is 
no presumption that he is abusing the 
bankruptcy process by filing his petition. 
On the other hand, after reviewing all 
the financial testimony, Judge Opel 
decided that Holmes could not obtain 
relief under Chapter 7, concluding that 
he “made consumer purchases far in 
excess of his ability to repay and on 
the eve of bankruptcy,” that his budget 
“is excessive or unreasonable,” that he 
“enjoys a stable source of income” from 
his job, which he has held for eight years, 
that he could get some adjustment of his 
credit card debt by negotiating with the 
credit card companies, and that he could 
considerably reduce his monthly living 
expenses through a less extravagant 
lifestyle. (For example, he was spending 
hundreds of dollars a month dining 
out when he could be dining at home, 
and spending substantial monthly 
sums for pet maintenance and multiple 
cellphones.) Thus, the court denied 
the U.S. Trustee’s motion to dismiss 
on grounds of presumptive abuse of 
the bankruptcy process, but granted 
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the motion to dismiss the bankruptcy 
petition “unless the Debtor converts to 
a case under Chapter 11 or 13 within 
fourteen (14) days.” 

TENNESSEE – Denying a motion for 
summary judgment by the employer, 
U.S. District Judge Aleta A. Trauger 
ruled in Mink v. Passport Health 
Communications, Inc., 2013 U.S. Dist. 
LEXIS 109570 (M.D. Tenn., Aug. 5, 
2013), that a woman who had been 
terminated allegedly due to performance 
deficiencies would be entitled to trial of 
her Title VII retaliation claim, premised 
on the argument that the company 
official who terminated her was the 
“cat’s paw” of a lesbian supervisor who 
was out to get the plaintiff because 
the plaintiff had complained about the 
supervisor’s same-sex harassment of her 
five years earlier. The court’s opinion 
goes through a lengthy discussion of 
the convoluted story, concluding that 
although this is a “close case,” it is 
possible that the plaintiff can prove that 
her complaints and participation in an 
earlier investigation of alleged same-sex 
harassment by the lesbian supervisor 
came back to haunt her when, after an 
intervening period of several years, she 
again came under the supervision of 
this individual, who then allegedly took 
steps to cause her to be discharged by 
a higher supervisor who was not aware 
of the past history. The plaintiff is not 
suing for same-sex harassment as such 
– a claim to that effect would be time-
barred – so her suit rests entirely on the 
retaliation theory. In the course of the 
opinion, the court noted that were this 
a direct discrimination case, it would 
come under the prong of Oncale v. 
Sundowner Offshore Services, 523 U.S. 
75 (1998), concerning a gay supervisor 
coming on to an employee of the same 
sex. In this case, the investigation of 
the supervisor had turned up comments 
by several employees about how the 
supervisor made unwanted sexually 
related comments to female employees. 

For a retaliation claim, however, the court 
pointed out that it was not necessary for 
the plaintiff to show that she actually 
had a valid Title VII discrimination 
claim based on same-sex harassment, 
but rather that she had a good faith for 
believing that the conduct to which she 
was subjected violated Title VII. 

TEXAS – The Texas Supreme Court 
announced on August 23 that it will 
review same-sex divorce cases from 
Austin (lesbian couple) and Dallas 
(gay male couple). In both cases, the 
couples married in Massachusetts but 
lived in Texas, and found themselves 
potentially “wedlocked” because Texas 
law forbids the recognition of same-
sex marriages. Texas Attorney General 
Greg Abbott sought to intervene in 
both cases, arguing that because Texas 
does not recognize same-sex marriages, 
regardless whether they were validly 
formed in other jurisdictions, Texas 
courts lack authority to grant divorces 
and make accompanying decisions 
about asset division, child custody, etc., 
for same-sex couples. The decisions 
below are State v. Naylor & Daly, 330 
S.W.3d 434 (Tex.App.-Austin, 2011), 
and In re Marriage of J.B. & H.B., 326 
S.W.3d 654 (Tex.App.-Dallas 2010). The 
court set oral argument for November 5. 
Of course, the question whether Texas’s 
refusal to recognize same-sex marriages 
from other states violates the federal 
14th Amendment will be directly raised 
by these cases, providing an opportunity 
for the parties and the court to explore 
the potential impact of United States v. 
Windsor. Austin American Statesman, 
Aug. 23.

TEXAS – The 3rd District Court of 
Appeals of Texas affirmed the Travis 
County District Court’s grant of 
summary judgment against a gay former 
call center employee, who asserted that 
he had been constructively discharged 
on account of his sexual orientation. 

Gardner v. Abbott, 2013 Tex. App. 
LEXIS 8829 (July 18, 2013). Vic Garner 
had worked as a Child Support Officer 
in the Tyler Regional Customer Service 
Center for the Office of the Attorney 
General’s Child Support Division. 
This is described as an extremely 
busy call center dealing with child-
support case processing, where there 
was high pressure on the employees 
to take as many calls as possible, 
resolve as many matters as possible 
without referring them to other offices, 
maintain pleasant and professional 
demeanor, and minimize down-time 
and chit-chat. From the allegations 
related in the opinion for the court of 
appeals by Justice J. Woodfin Jones, it 
seems that Gardner chafed under the 
close supervision and tight pace of the 
operation, and conceived the idea that 
a supervisor was imposing excessive 
scrutiny on his work because he was 
openly gay. After he quit (allegedly 
shortly before his superiors were 
planning to discharge him), he sued on 
an equal protection theory. Neither Texas 
statutes nor federal discrimination law 
bar sexual orientation discrimination 
in employment, so Gardner’s only 
potential claim would be constitutional 
equal protection. But the trial court 
apparently found that he failed to allege 
sufficient facts to justify a trial of his 
claims, granting summary judgment 
without issuing an explanatory opinion. 
On appeal, Gardner protested the lack 
of an explanation from the trial court, 
but the court of appeals said that none 
was required. More significantly, the 
court of appeals, assuming Gardner’s 
factual allegations to be true for this 
purpose, held that he had not met 
the evidentiary bar for a constructive 
discharge case. “In the present case,” 
wrote Justice Jones, “there is no 
evidence of demotion, a change in job 
responsibility, or that Gardner was given 
a Hobson’s choice between termination 
and resignation. There is likewise no 
allegation of a reduction in salary or 
benefits; indeed, the uncontroverted 
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evidence establishes that Gardner’s 
salary was actually increased after he 
says Elliott [the supervisor] learned 
of his sexual orientation and that 
the increase was based on Elliott’s 
recommendation. Rather, Gardner’s 
argument is principally that he was 
badgered, harassed, or humiliated by 
Elliott based on his sexual orientation 
and in a manner calculated to encourage 
his resignation.” The problem was that 
Gardner failed to allege sufficient facts 
to document his claims of unequal 
treatment, at least in the view of the 
court. After itemizing Gardner’s 
allegations, Jones wrote, “Considering 
the foregoing circumstances 
cumulatively, we hold that there is no 
more than a scintilla of evidence that 
Gardner was constructively discharged. 
Considering the frequency, severity, and 
nature of Gardner’s complaints, there is 
no evidence that the Tyler Call Center 
was permeated with discriminatory 
intimidation, ridicule and insult. There is 
likewise no evidence of conduct that was 
physically threatening or humiliating, 
and no evidence that Gardner’s work 
performance was impeded in any 
manner. Indeed, Gardner’s allegations 
are less severe and pervasive than the 
circumstances in other cases in which 
courts have found insufficient evidence 
of a hostile work environment, much 
less a constructive discharge.” 

TEXAS – An openly-gay state prison 
inmate representing himself pro se 
suffered summary judgment of his 42 
USC Section 1983 suit against Texas 
prison officials. Johnson v. Doe, 2013 
U.S. Dist. LEXIS 102179 (S.D.Tex., 
July 22, 2013). District Judge Sim Lake 
found that inmate Roderick Johnson 
had failed to allege facts sufficient 
to support his constitutional claims. 
Johnson claimed that he had been 
sexually assaulted by other inmates 
and denied adequate medical care, and 
he protested being placed in solitary 
confinement. Lake found that the prison 

system had responded to Johnson’s 
grievances about being endangered by 
putting him into Protective Custody, 
in accommodations that clearly met 
any 8th Amendment requirements, and 
that his medical complaints seemed 
to boil down to disagreements about 
dosage and medication with prison 
health providers, which falls far short 
of the “deliberate indifference to serious 
medical conditions” standard adopted 
under the 8th Amendment in Supreme 
Court cases. Lake summarized at 
length the long list of grievances 
filed by Johnson and responses by 
the prison system. Johnson claimed 
that he suffered retaliation for filing 
grievances; from reading the lengthy list 
of repetitive grievances, it would not be 
surprising were prison officials to have 
become irritated by his persistence, but 
from the court’s description (which is 
not always an accurate capture of the 
situation) it appeared that Johnson was 
mounting an unsuccessful campaign to 
get transferred to a federal prison. He 
had been transferred to a New Mexico 
prison under an interstate pact, but 
was shipped back to Texas when the 
New Mexico prison officials despaired 
at dealing with the complaining Mr. 
Johnson.

TEXAS – U.S. Magistrate Judge 
Andrew W. Austin denied a motion 
for appointment of pro bono counsel 
by a person living with HIV/AIDS 
who claims his 1st, 4th, 4th, 6th, 8th 
and 14th amendment rights were 
violated during a previous period of 
incarceration, mainly due to deprivation 
of necessary medication for his HIV-
positive condition. His main burden 
will be to show that prison health 
officials were deliberately indifferent 
to his serious medical condition. He 
alleges his current doctor believes 
he progressed to symptomatic AIDS 
due to inadequate treatment while in 
prison. Taylor v. Anderson, 2013 U.S. 
Dist. LEXIS 106279 (W.D. Tex., July 

30, 2013).  Plaintiff came up with funds 
for a filing fee and is not seeking to 
proceed in forma pauperis, but claims 
his attempts to interest a public interest 
organization in representing him have 
not been successful and that his currently 
medicated state will make it difficult for 
him to represent himself. He also claims 
that the case is too complex for him to 
handle on his own. The judge found, 
based on allegations of the complaint, 
that the court was “unable to ascertain at 
this time whether the case has sufficient 
potential merit to support appointment 
of counsel,” that Taylor had not alleged 
any attempt to find a private member 
of the bar willing to take the case on 
contingency and that he had not provided 
any factual allegations concerning his 
own resources for pursuing litigation. 
The court disagreed with Taylor that 
this was a case where the facts or legal 
issues were sufficiently complex to 
warrant appointment of counsel, and, 
“as shown by his extensive complaint, 
his writing skills are adequate to pursue 
his case.” Austin concluded that Taylor 
had failed to demonstrate a “genuine 
need for appointment of counsel at this 
time.”

VIRGINIA – Taking a very narrow view 
of federal precedents on constitutional 
protection for private, consensual 
relationships between adults, U.S. 
District Judge Gerald Bruce Lee 
granted summary judgment to the 
Justice Department on a constitutional 
claim by a man and a woman who 
were expelled from the FBI training 
for having an affair in the FBI training 
facilities while enrolled as students. 
Stevens v. Holder, 2013 U.S. Dist. 
LEXIS 116651 (E.D.Va., Aug. 16, 2013). 
Each of the students was married, but 
separated from their spouse and in the 
process of getting divorced, when they 
met as new trainees in the FBI program 
and quickly began seeing each other and 
staying overnight with each other, thus 
violating curfew rules in the facility. 
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They claimed that their discharged for 
violating these rules violated their 5th 
Amendment Due Process and Equal 
Protection rights. At the heart of their 
claim was that the constitutional right 
of privacy, as outlined in cases such 
as Lawrence v. Texas, should shield 
them from any adverse action by the 
FBI because of their private, adult 
consensual relationship. But Judge Lee 
rejected the idea that precedents such as 
Lawrence were relevant to this situation.  
The court rejected their argument that 
there is a fundamental constitutional 
right “to engage in a non-marital, non-
familial romantic relationship,” even 
though what the Supreme Court held 
in Lawrence could not be criminalized 
was, in hypothetical fact, a “non-marital, 
non-familial romantic relationship” – or, 
at least, mislabeled as one by the Court 
in that case, to judge by subsequent 
accounts of the defendants in that 
case. However, the majority opinion 
by Justice Anthony M. Kennedy, Jr., in 
Lawrence rhapsodizes about the nature 
of intimate adult relationships as leading 
to long-term bonds, and Judge Lee won’t 
equate that to a dating relationship that 
implicitly had a sexual component 
between married but divorcing 
students occupying government-
owned property in the context of a law 
enforcement training program. Finding 
no fundamental right at issue, the court 
concluded that rational basis scrutiny 
was the appropriate level of review, 
and found that in the circumstances 
presented, the government’s regulation 
was appropriate, saying “that while there 
may be a right of privacy in relationships 
that occur outside of the workplace, 
there is no constitutional rule barring 
an employer from forbidding a personal 
relationship between government 
employees on government property. . 
. Here, the FBI’s conduct regulations 
limited certain conduct on government 
property, including cohabitation or 
sleeping in a room at the FBI academy 
other than one to which the NAT is 
assigned. A regulation that may implicate 

certain aspects of relationships between 
fellow NATs is rationally related to the 
government interest of instilling and 
maintaining a certain code of conduct.” 
The court noted that the plaintiffs were 
probationary employees in a training 
program, and thus could not reasonably 
have any kind of high expectation that 
their employer would tolerate violations 
of clearly stated rules. 

WISCONSIN – Deciding that a 
primary school subject to federal anti-
discrimination requirements had not 
acted unreasonably in response to 
complaints by a mother that her son, a 
sixth-grade transfer student, was being 
harassed because of race and perceived 
sexual orientation (gender) by other 
students, U.S. District Judge Joseph 
P. Stadtmueller granted a motion for 
summary judgment by the school in 
N.K. v. St. Mary’s Springs Academy of 
Fond Du Lac Wisconsin, Inc., 2013 U.S. 
Dist. LEXIS 116209 (E.D. Wis., Aug. 
16, 2013), dismissing Title VI (race) and 
Title IX (sex) discrimination claims. In a 
lengthy opinion reflecting considerable 
empathy for the student and his perhaps-
misunderstood mother, the judge 
concluded that summary judgment was 
not appropriate on the ground that the 
student was not subjected to harassment 
serious enough to be actionable, or that 
the harassment was not brought to the 
attention of school authorities. Indeed, 
Judge Stadtmueller found that the factual 
allegations of the complaint, taken 
together with the school’s responses, 
would create triable factual issues on 
those points. However, he found, in order 
for such a complaint to survive a motion 
for summary judgment, it must appear 
from the factual allegations that the 
school exhibited deliberate indifference 
to the alleged harassment and that its 
response, if any, was unreasonable in the 
circumstances, and the judge found that 
this requirement had not been met, even 
assuming as true the plaintiffs’ factual 
allegations. The young Asian-American 

student was allegedly subjected to 
severe racial and gender-based taunting, 
with the kind of cruel language all too 
often found in accounts of youthful 
bullying. His alarmed mother claims 
to have made numerous attempts to get 
school authorities to respond effectively 
to end the situation, and finally gave 
up and withdrew her child from the 
school. But, the court, found, the school 
did respond, albeit neither as fast or 
as decisively as the mother would 
have desired. A sense of the judge’s 
approach can be gleaned from some 
of his introductory comments: “First, 
the Court sympathizes with N.K. and 
all victims of such negative behavior. 
The Court shares the belief that N.K. 
and every other child should be able 
to pursue their education without the 
added pressure of dealing with such 
negative influences. However, second, 
the Court cannot make that belief a 
reality. Indeed, no court decision will 
ever be able to end bullying. There 
will always be spats between children. 
Certain children will always say and do 
nasty thing to one another. Try as they 
might, school officials will not be able 
to stop this, either, even if courts such as 
this one were to begin holding schools 
liable when their students engaged in 
reprehensible behavior. No matter how 
many judgments courts may hand out, 
the often cruel nature of children will 
still prevail over newly propagated rules 
and instructions. As such, the Court 
views its take, here, as searching for 
some culpable action on behalf of the 
school that could reasonably support 
a discrimination claim. However, the 
scope of the Court’s inquiry is limited, 
as ‘judges must be sensitive to the effects 
on education of heavy-handed judicial 
intrusion into school disciplinary 
issues.” Although the court found there 
was “no doubt that N.K. was the subject 
of frequent and seemingly unwarranted 
nasty behavior by his fellow students,” 
“here, St. Mary’s simply is not so 
culpable, and the Court will not expand 
or relax the standards to find otherwise.”
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CRIMINAL LITIGATION NOTES

SUPREME COURT OF THE UNITED 
STATES – Chief Justice John Roberts, 
who hears motions in pending cases 
from the 4th Circuit, denied a request 
by Virginia Attorney General Kenneth 
Cuccinelli to stay a decision by the 4th 
Circuit Court of Appeals holding that 
the Virginia sodomy law is facially 
unconstitutional. Cuccinelli has filed 
a petition for certiorari in the case, 
MacDonald v. Moose, 710 F.3d 154 
(4th Cir. 2013), arguing that because 
some of the conduct covered by the law 
could be prosecuted consistent with the 
Supreme Court’s ruling in Lawrence 
v. Texas, the law was not facially 
unconstitutional. The case involves a 
47-year-old man who was convicted of 
soliciting oral sex from a 17-year-old 
woman. Virginia’s criminal solicitation 
law outlaws soliciting somebody 
to engage in conduct outlawed by a 
variety of statutes, including the state’s 
unreformed sodomy law. The 4th Circuit 
panel voted 2-1 to grant the petition 
for a writ of habeas corpus, reasoning 
that the sodomy law failed to survive 
under Lawrence because on its face 
it outlawed constitutionally protected 
conduct. A separate Virginia statute 
outlaws sex between adults and minors, 
but sets the age cut-off in such a way that 
the defendant in this case could not be 
prosecuted under it because the woman 
was over its age of consent. Cuccinelli 
argues that preserving the unreformed 
sodomy law is necessary to allow the 
state to prosecute sex between adults 
and minors – somewhat disingenuously 
under the circumstances. Although 
he is a “true believer” when it comes 
to condemning homosexuality, this 
petition may have as much to do with 
his campaign for governor as with his 
current job as attorney general. The 
Supreme Court is expected to rule 
on the petition for certiorari when it 
reconvenes to rule on accumulated 
petitions before commencement of its 
October 2013 term.

NAVAL COURT MARTIAL – The 
Chicago Tribune (August 8) reported 
that a military judge, Commander 
Charles Stimson, had dismissed 
criminal charges under the Uniform 
Code of Military Justice that had been 
brought against Chief Petty Officer 
Sabrina Russell after it was reported 
to her command that she had formed 
an Illinois civil union with Petty 
Officer 1st Class Jodi Geibel. Navy 
prosecutors had argued that a rule 
against “fraternization” between ranks, 
which applies equally to same-sex and 
different-sex relationships, was violated. 
Stimson responded favorably to the 
defense argument that the prosecutors 
had failed to provide any evidence that 
Russell and Geibel had engaged in 
conduct that was “prejudicial to good 
order and discipline.” The two women 
first met through Facebook.com while 
Russell was serving in Afghanistan, at 
a time when both women had the same 
Naval rank. Russell was promoted 
prior to her reassignment to a Naval 
base near North Chicago in 2012, they 
started dating, moved in together, and 
are jointly raising two daughter’s from 
Geibel’s prior relationship. They formed 
their civil union in Lake County Court 
in November 2012. According to the 
newspaper report, Russell and Geibel 
were reported to military authorities 
when a fellow sailor who looked at 
Russell’s phone without her permission 
saw a photograph of the civil union 
ceremony, took a picture of it with 
his own phone, and showed it to base 
officials. Geibel was also threatened 
with prosecution, but avoided court-
martial proceedings by accepting a 
non-judicial punishment, paying a fine 
and suffering a reduction in status, but 
she is appealing that result. 

FLORIDA – The Putnam County 
Circuit Court overstepped its authority 
when it ordered that a victim of 
domestic violence at the hands of a 
same-sex partner, as well as her son, 

submit to psychological evaluations, 
ruled the 5th District Court of Appeal 
in Touchet v. Jones, 2013 Fla. App. 
LEXIS 12809 (Aug. 16, 2013). Sarah 
Touchet and Sandra Jones are a same-
sex couple who lived together as a 
family raising a child. Touchet filed a 
petition for injunction for protection 
against domestic violence against 
Jones, alleging that Jones had physically 
attacked her several times. Jones filed a 
reciprocal petition. The court credited 
Touchet’s testimony, bolstered by the 
testimony of a police officer “who 
arrived on the scene” and “described 
Touchet’s injuries as ‘pretty severe.’” 
This was described as one of several 
attacks that “seemed to escalate over 
time. On one occasion, Jones attacked 
Touchet as Touchet was packing her 
belongings in an attempt to leave their 
home. Jones often threatened to shoot 
and kill Touchet or report her to the 
Department of Children and Families to 
have her children taken away.” The trial 
court granted the petition, and ordered 
Jones to complete a certified batterers’ 
intervention program and undergo 
evaluations for substance abuse and 
mental health. But the court went a step 
further, also ordering Touchet to get 
psychological evaluations for herself 
and her son: “I’m going to order you 
to obtain a psychological evaluation 
that focuses on your domestic violence 
issues – basically, why you keep 
going back. I want to get that fixed,” 
said Circuit Judge Scott C. Dupont. 
“And I’m also going to order you to 
follow any recommended treatment.” 
Dupont denied Touchet’s motion to 
stay pending appeal, and later issued 
an order of contempt threatening to 
incarcerate Touchet if she did not 
comply within thirty days. Writing for 
the appellate court, Judge Jay Cohen 
said, “We find no authority for the trial 
court to require a victim of domestic 
violence to obtain a psychological 
evaluation and counseling.” The 
relevant statutes authorize the court 
to “refer” a petitioner to a certified 
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domestic violence center, but to “order” 
a respondent to participate in treatment 
and submit to psychological evaluation. 
“In our view,” wrote the court, “the 
Legislature’s use of that contrasting 
language was not unintentional. Thus, 
while the trial court had the authority 
to refer Touchet to a psychologist, 
it could not order her to undergo an 
evaluation. While the trial court might 
have been well-intentioned, the impact 
of its order runs contrary to the goals 
and purposes of the domestic-violence 
statute. The statute is designed to 
protect victims of domestic violence. 
. . Requiring a victim of domestic 
violence to undergo a psychological 
evaluation would impose a substantial 
financial and emotional burden on 
the victim and would have a chilling 
effect on victims of domestic violence 
seeking the protection of the courts. 
The psychological issues underlying 
the cycle of domestic violence have 
been explored in depth by many social 
scientists. See, e.g., Lenore E. Walker, 
The Battered Woman (1979). These 
issues are complicated, and the courts 
are ill-suited to address them. The best 
the courts can do is offer protection to 
those victims of abuse without placing 
hurdles in their way and without 
threatening to incarcerate them.”

LOUISIANA – It’s one thing to win a 
ruling from the U.S. Supreme Court 
that it violates the Constitution to make 
particular conduct a crime. It’s another 
thing to get the message down to rank-
and-file police who don’t hang on every 
word published in U.S. Reports. This 
was made painfully clear as Lambda 
Legal brought to light a string of 
arrests of gay men by the East Baton 
Rouge Parish Sheriff’s Office, on 
charges of agreeing with undercover 
police officers to engage in gay sex 
in private. The police set up a sting 
operation involving a public park, and 
subsequently arrested about a dozen 
gay men. The local prosecutors did not 

pursue the cases, having determined 
that the arrestees did not violate the law. 
Louisiana is one of several states that 
did not take any steps after the Supreme 
Court’s decision in Lawrence v. Texas 
to reform their sex crimes statutes, 
and thus police officers claim they are 
merely enforcing a statute on the books. 
Louisiana’s statute on its face outlaws a 
simple agreement to go to a private place 
to engage in gay sex, which is clearly 
unconstitutional after Lawrence. When 
confronted with the fact that the district 
attorney’s office was not pursuing 
charges in these cases, the Sheriff 
affected surprise, and said nobody had 
ever informed his department that such 
conduct was constitutionally protected. 
Responding to adverse publicity about 
its practices, the Sheriff’s Department 
said it would join in efforts to get the 
legislature to reform the statute, which 
had actually been amended in 2010 to 
make prostitution involving “unnatural 
carnal copulation” a higher level offense 
– requiring sex offender registration – 
than ordinary prostitution. Advocate.
com, July 28.

NEW JERSEY – A New Jersey 
Appellate Division panel ruled per 
curiam on July 16 that the Somerset 
County Prosecutor’s office was not 
entitled to disclosure of the medical 
records of an HIV-positive man who 
was charged with two counts of “third-
degree diseased person committing 
an act of sexual penetration.” State 
of New Jersey v. C.M., 2013 WL 
3582074. Affirming the trial judge, 
the court found that the exceptions 
under the state’s HIV confidentiality 
law authorizing disclosure for law 
enforcement purposes were not as 
broad as those under the federal Health 
Insurance Portability and Privacy Act 
of 1996 (HIPPA). Disclosure under 
New Jersey law for law enforcement 
purposes is authorized only for “a 
first degree crime,” and C.M. is 
charged with a “third-degree” crime. 

Prosecutors learned that C.M. had 
engaged in sexual relations with two 
women without first disclosing his HIV 
status. The first woman broke off their 
relationship upon learning of C.M.’s 
status, and later informed the second 
woman, who recorded her meeting 
with C.M.’s doctor and gave the 
recording to the police. While ruling 
in favor of C.M.’s argument that his 
medical records could not be ordered 
to be disclosed to prosecutors, the court 
ruled against C.M. on the prosecutor’s 
claim that C.M.’s invitation to his 
girlfriend to go with him to a doctor’s 
appointment waived his right to have 
the doctor’s statements to his girlfriend 
treated as privileged and inadmissible 
against him. The relevant New Jersey 
statute, N.J.R.E. 530, “states that the 
privilege is waived where a person 
has ‘without coercion and with the 
knowledge of his right or privilege, 
made disclosure of any part of the 
privileged matter or consented to such 
disclosure made by anyone,’” wrote the 
court. “That is precisely what occurred 
when defendant permitted his treating 
physician to meet with Courtney, 
answer her questions, and speak to her 
regarding his condition. But we cannot 
fairly construe defendant to have 
waived his privilege as to his medical 
records by virtue of having taken 
Courtney with him to one doctor’s visit 
and having allowed her to question his 
treating physician as to his condition 
and her own treatment.” 

OHIO – A sharply divided panel of the 
8th District Court of Appeals of Ohio 
reversed the conviction of police officer 
Michael Mole on a charge of sexual 
battery involving a 14 year old boy, 
finding that the relevant Ohio statute is 
unconstitutional. State of Ohio v. Mole, 
2013 WL 3808548 (Cuyahoga County, 
July 18, 2013). Is his opinion stating 
the holding, Judge Larry A. Jones, Sr., 
summarized the facts: “The charges 
stemmed from a single sexual encounter 
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that 36-year-old Mole, who was a police 
officer for the city of Waite Hill, had 
with 14-year-old J.S. Mole met J.S. in an 
online chat room; J.S. told Mole he was 
in high school but 18 years of age. J.S. 
did not know Mole was a police officer.” 
In the ensuing trial, the jury deadlocked 
on an unlawful sexual conduct charge, 
but the trial judge held a bench trial on 
the sexual battery charge and convicted 
Mole. The principal defect the court 
of appeals found with the statute was 
that it made it a strict liability offense, 
with no mens rea requirement, for a 
“peace officer” to have sex with a minor 
more than two years younger than the 
peace officer, and did not require that 
the officer have abused his position 
to get the minor to have sex with him. 
Wrote Judge Jones, “the state might 
have a legitimate interest in protecting 
minors from police officers who use 
their profession to pursue inappropriate 
sexual relationships. But there exists no 
occupational connection or relationship 
requirement in R.C. 2907.03(A)(13). We 
agree with Mole that one’s occupation 
as a peace officer alone, without more, 
does not provide a person with an 
‘unconscionable advantage’ over a 
minor.” Thus, the court found that the 
statute violates state and federal equal 
protection requirements. Concurring 
in the judgment but writing separately, 
Judge Melody J. Stewart agreed that 
Mole was prosecuted “for conduct that 
the statute irrationally criminalizes. 
To be sure,” she continued, “the right 
of adults to engage in private sexual 
conduct in the exercise of their liberty 
does not apply to minors or ‘persons who 
might be injured or coerced or who are 
situated in relationships where consent 
might not easily be refused,’” quoting 
from Lawrence v. Texas. “However, the 
statute arbitrarily prohibits any form of 
sexual conduct between a peace officer 
and a minor without regard to whether 
the offender’s position as a peace officer 
was a motivating factor for either the 
offender or the victim.” She asserted 
that “the goal of protecting minors from 

capitulating to sexual coercion brought 
about by abuses of police authority 
cannot be a factor when the minor is 
unaware that the other person is a police 
officer,” so “the evil to be prevented. . 
. was simply not present in this case.” 
She also found that age distinction in 
the statute to be “arbitrary.” Dissenting 
Judge Frank D. Celebrezze, Jr., argued 
that the statute satisfied the highly 
deferential version of rationality review 
that would apply to this case, stating 
that the statute “furthers the goal 
of fostering a trusted and respected 
policing authority.”

LEGISLATIVE & ADMINISTRATIVE 
NOTES

FEDERAL – The Senate Appropriations 
Committee voted on July 23 to approve 
a financial services appropriations bill 
that incorporated a measure that would 
add “sexual orientation” and “gender 
identity” to the list of prohibited grounds 
for discrimination in federal jury 
selection. Existing law bans striking 
a person from a jury because of their 
race, color, religion, sex, national origin 
or economic status. Jurors are required 
to be U.S. citizens of voting age. The 
provision had been introduced earlier 
in the year as a separate measure by 
Senators Jeanne Shaheen, Susan Collins 
and Sheldon Whitehouse. Commenting 
on the Committee’s decision to include it 
in the appropriations bill, Shaheen said, 
“The judicial process should represent 
our nation’s principles of inclusion 
and acceptance, and eliminating the 
discriminatory exclusion of LGBT 
jurors is a necessary step to meeting that 
goal.” Buzzfeed.com, July 25.

FEDERAL – U.S. Representatives 
Mark Pocan and Charles Rangel, 
both Democrats, have introduced the 
“Restore Honor to Service Members 
Act” in the House of Representatives. 

The purpose of this bill is to establish 
a mechanism for Servicemembers 
who were discharged under the “don’t 
ask, don’t tell” policy or prior anti-gay 
military personnel policies to initiate 
a process that may upgrade their 
discharges to “honorable,” clean up their 
service records, and make them eligible 
for a restoration of benefits to which 
military veterans are entitled. The bill 
requires an individual evaluation at 
the instance of the discharge service 
members, providing that discharges for 
statements or conduct that are no longer 
considered a basis for discharge shall be 
upgraded. The search for Republican 
co-sponsors now begins in earnest. 
They will be needed to make possible 
serious consideration in the Republican-
controlled House.

FEDERAL – U.S. Representatives 
Gwen Moore and Mark Pocan (both 
Wisconsin Democrats) have introduced 
the Runaway and Homeless Youth Act, 
which would reauthorize a 2008 statute 
on this subject while adding language 
relating to LGBT youth, ensuring that 
they are not discriminated against in 
programs that receive federal funds.

FEDERAL – Senator Tammy Baldwin 
(D-Wis.) spearheaded a letter by 85 
Democratic members of Congress 
asking Health and Human Services 
Secretary Kathleen Sebelius for 
reconsideration of the existing ban on 
blood donations by gay men. Under 
current rules, first adopted in the 1980s 
before the existence of HIV testing, any 
man who has had sexual relations with 
another man at any time since 1977 
is disqualified from donating blood. 
The need for such a ban as a method 
of protecting the blood supply was 
drastically reduced once all donated 
blood began to be screened for HIV 
antibodies, and as such testing gained 
in sophistication and accuracy, the 
justification has been reduced further. In 
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some other countries, similar bans have 
been adjusted to provide that only men 
who have had sexual relations within 
recent years would be disqualified. 
HHS began a review of the ban in 
March 2012, but the advisory committee 
concerned with this issue has not yet 
recommended a change. Responding to 
the letter, an HHS representatives said 
that an ongoing study on the issue is “not 
yet complete.” The American Medical 
Association adopted a policy opposing 
the ban in June 2013, criticizing it as 
“discriminatory and not based on sound 
science,” but the National Hemophilia 
Foundation, concerned despite changes 
in the processing of blood products 
used by hemophiliacs that render them 
free of HIV infection, voiced caution, 
a spokesperson stating “we just want 
to make sure the science backs up the 
political and social issues.” Gannett 
Newspapers, Aug. 5.

CALIFORNIA – Governor Jerry Brown 
signed A.B. 1266 into law on August 
12. The measure, apparently the first 
of its kind in the United States, is 
intended to assure equal rights to public 
education for transgender students by 
requiring schools to honor students’ 
gender identity decisions in making 
available facilities and programs. 
Thus, persons identified as female at 
birth but who assert a male gender 
identity will be allowed to use male-
designated restroom and locker room 
facilities and to compete for positions 
on male athletic teams, and vice versa. 
The lead sponsor, Assemblymember 
Tom Ammiano (D-San Francisco), 
pointed out that several large school 
districts in the state had adopted such 
policies without adverse results, and 
the new law was intended to require 
all school districts to come into line. 
Republican opponents of the measure 
claimed that it would infringe the 
privacy rights of students, particularly 
girls who objected to individuals born 
as male sharing their shower rooms and 

changing areas. Assemblymember Tim 
Donnelly (R-Twin Peaks) warned that 
the measure would “open our state to 
unlimited liability,” and others claimed 
that it made the schools “less safe.” 
Los Angeles Times, Aug. 13. * * * The 
Governor also signed into law S.B. 292, 
which amends the state’s employment 
discrimination law to provide that 
evidence that harassment is motivated 
by sexual desire is not a prerequisite 
to finding that harassment of a sexual 
nature violates the Fair Employment and 
Housing Act. The measure is intended 
to clarify confusion generated by Kelley 
v. Conco Cos., 196 Cal. App.4th 191 
(2011), in which the court held proof 
of such motivation was required to 
find a violation of the statute. Equality 
California, a statewide LGBT rights 
lobbying group, supported passage of 
the legislation, noting that homophobic 
harassment in the workplace is covered 
under the Fair Employment and Housing 
Act. Daily Labor Report, 158 DLR A-16 
(Aug. 15, 2013).

DISTRICT OF COLUMBIA – Mayor 
Vincent Gray signed two significant 
bills into law on August 6. The JaParker 
Deoni Jones Birth Certificate Equality 
Amendment Act of 2013 revises the 
District’s procedures for dealing with 
changes of gender designation on birth 
certificates, changing existing law so as 
to allow such changes to be made without 
any requirement of sex reassignment 
surgery. Under the new law, the D.C. 
Registrar is required to issue a new birth 
certificate designating a new gender for 
“any individual who provides a written 
request and a signed statement from a 
licensed health care provider that the 
individual has undergone a gender 
transition.” The other measure, the 
Marriage Officiant Amendment Act of 
2013, drastically expands the categories 
of individuals who can officiate at 
marriages in the District, which had 
previously amended its marriage law 
a few years ago to authorize same-sex 

marriages. Among other options, the 
new law allows a couple to perform their 
own ceremony without a third-party 
officiant, and also allows the marital 
couple to designate a lay officiant for 
purposes of their marriage to serve as 
a “temporary officiant.” The law also 
adds the mayor and members of the 
city council to the list of authorized 
officiants, which had previously been 
limited to judges, licensed clergy, and 
court-appointed officiants. Washington 
Blade, August 7.

FLORIDA – The Alachua County 
Commission voted 4-0 on August 
13 to add sexual orientation and 
gender identity to the county’s 
ordinance forbidding discrimination 
in employment, housing and public 
accommodations. This makes Alachua 
County the 25 political subdivision 
(either county or municipality) to have 
adopted such a policy, in a state where 
the legislature does not appear to be 
even close to seriously considering 
such a move on a statewide level. The 
City of Gainesville, which is within 
Alachua County, has had a local 
ordinance covering such discrimination 
since 2008, but the areas of the county 
outside of the city were not covered by 
that ordinance, so now the surrounding 
rural areas are covered as well. Equality 
Florida News Release, Aug. 13.

FLORIDA – The Pinellas County 
Commission voted 6-1 on Aug. 20 
to amend the county’s human rights 
ordinance to replace “sex” with 
“gender” as a prohibited ground of 
discrimination, defining gender broadly 
to encompass, sex, sexual orientation, 
and gender identity. The measure would 
authorize transgender people to use 
restroom facilities assigned to the sex 
with which they identify, but would not 
apply to religious institutions, public 
schools or businesses with fewer than 5 
employees. Tampa Bay Times, Aug. 21. 
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ILLINOIS – The Lockport Township 
District 205 Board rejected an attempt 
to close down the high school’s Gay-
Straight Alliance, voting 4-3 to grant 
official club status to the group for the 
upcoming academic year. The Alliance 
had been functioning as a probationary 
club, and Schools Superintendent 
Todd Warnet told the board that it had 
satisfied all requirements of such a 
club. The Chicago Tribune (July 18), 
reporting on the board’s deliberations, 
exposed the fatuous comments of 
opposing board members, including 
one who said, “My concern was why 
does this belong in a school? It’s be like 
if you had an obesity club.” Another 
said he had to “follow” his religion in 
casting his vote. 

KENTUCKY – The City Commission 
of Frankfurt, Kentucky, voted 3-2 
on August 29 to adopt an ordinance 
that prohibits discrimination in 
housing, employment and public 
accommodations because of sexual 
orientation or gender identity. Frankfurt 
became the fifth municipality in the state 
to adopt such legislation. The Lexington 
Herald-Leader (Aug. 29) reported that 
complaints of discrimination would go 
to the mayor or a designated “fairness 
officer” who would attempt to resolve 
the dispute, but if no resolution was 
reached, the complainant could file 
a formal complaint with the city’s 
Human Rights Commission, which is 
created by the ordinance. There are 
several exemptions from coverage: 
religious institutions, businesses with 
fewer than eight employees (with 
respect to hiring provisions), but 
no businesses are exempt from the 
public accommodations requirements. 
A special provision, not otherwise 
described by the newspaper, governs 
“how cases should be handled when an 
alleged violator holds ‘a sincerely held 
religious belief.’” Similar measures 
are pending in several other Kentucky 
municipalities.

MONTANA – The Montana Board of 
Regents voted on July 15 to add “sexual 
orientation” and “gender identity” to the 
non-discrimination policy for Montana 
State University. Seven of the state’s 
campuses had already adopted such 
a policy, but the Regents vote makes 
it statewide in effect. According to 
Commissioner of Higher Education 
Clay Christian, the immediate practical 
effect may be to designate more 
restrooms as “family,” “unisex” or 
“handicapped accessible” and to send a 
message to students and employees that 
“our campuses are open, welcoming, 
safe places to attend for any Montana 
students.” Bozeman Daily Chronicle, 
July 18.

NEW JERSEY – On August 19, 
Governor Chris Christie signed 
into law A.B. 3371, which prohibits 
licensed professional counselors from 
attempting to convert minors from 
homosexual orientation to heterosexual 
orientation. The governor’s signing 
statement asserted that he was reluctant 
to interfere with parents’ autonomy in 
decision on medical treatments for their 
children, but that in light of statements 
by professional associations about the 
harmful consequences of attempting 
to change sexual orientation, it was not 
“appropriate” to allow such treatment in 
the absence of evidence of “benefits that 
outweigh these serious risks.” On other 
occasions, Christie has stated his belief 
that sexual orientation is inborn, but he 
did not refer to this belief in the signing 
statement.  The right-wing litigation 
group, Liberty Counsel quickly filed 
suit challenging the constitutionality 
of the law on Aug. 22. The plaintiffs 
in the case are Tara King, a therapist 
in Brick, N.J., Ronald Newman, a 
therapist in Linwood, the National 
Association for Research and Therapy 
of Homosexuality (NARTH), and the 
American Association of Christian 
Counselors. The complaint states 
that the new law “will prohibit New 

Jersey Licensed Marriage and Family 
Therapists from respecting the rights of 
clients to make the decisions because 
the State has already made the decision 
for every client that may seek counseling 
from a licensed professional on the issue 
of sexual orientation.” (Newark Star 
Ledger, Aug. 24). New Jersey’s statute 
is the second of its kind in the United 
States. The first, enacted last year by 
California, is also under attack in the 
federal courts, with appeals pending in 
the 9th Circuit from a pair of district 
court rulings from last December that 
reached opposing conclusions about 
the 1st Amendment issues raised by the 
plaintiffs in those cases.

NEW YORK – The administration of 
Governor Andrew Cuomo has published 
proposed regulations that would make 
concrete a prohibition of discrimination 
in the provision of essential child 
welfare social services on the grounds 
of sexual orientation, gender identity or 
expression. See 2013 N.Y. Reg. TEXT 
333286 (NS) (August 7, 2013). The 
proposal would insert the additional 
grounds of prohibited discrimination 
into regulations governing the Office of 
Children and Family Services (OCFS), 
which deals with preventive services, 
foster care and adoption, detention and 
run away and homeless youth programs. 
The published proposal explains that 
the amendments to existing regulations 
“promote fairness and equality in the 
child welfare program by eliminating 
archaic regulatory language that implies 
the sexual orientation of gay, lesbian 
and bisexual adoptive parents but not 
of heterosexual prospective adoption 
parents is relevant to evaluating their 
appropriateness as adoptive parents. 
The proposed regulation would better 
promote the safety and well-being 
of such families and children by 
prohibiting discrimination on the basis 
of sexual orientation and gender identity 
and expression.” The administration 
grounds its authority to adopt these 
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regulations in the Social Services 
Law, Sec. 372-b(3), which authorizes 
OCFS to “promulgate regulations to 
maintain enlightened adoption policies 
and establish standards and criteria for 
adoption practices,” and Sec. 372-e(2), 
which “authorizes OCFS to establish 
standards and procedures for evaluating 
persons who have applied for adoption 
of a child.” Other provisions provide 
regulatory authority over programs 
for runaway and homeless youth and 
for secure and non-secure detention 
programs.  Text of the proposal is 
available from Public Information 
Office, OCFS, 52 Washington St., 
Rensselaer, NY 12210 (518-473-7793), 
and public comments may be submitted 
until 45 days after publication of the 
notice of rule-making.

PENNSYLVANIA – The Pittsburgh 
City Council voted unanimously to 
adopt a requirement that city contracts 
of $250,000 or more be subject to the 
condition that the contractor extend 
employee benefits to domestic partners 
of their employees, both different-sex 
and same-sex. The measure was sent to 
Mayor Luke Ravenstahl for his review. 
The Pittsburgh Tribune Review (July 
24) reported that the Williams Institute 
at UCLA Law School has documented 
that “nearly 20 cities and counties” had 
adopted similar requirements, including 
Philadelphia in 2011, and that no legal 
challenges have been filed against 
such measures in recent years, since a 
federal court in San Francisco rejected 
a challenge to the first such measure, 
adopted by San Francisco in 1996.

TENNESSEE – The Collegedale, 
Tennessee, City Commission voted 
4-1 to approve a measure to provide 
employee benefits to same-sex spouses 
of city employees on August 5. This was 
the first time a Tennessee municipality 
has enacted such a policy, according to 
an Aug. 6 report in the Chattanooga 

Times. Mayor John Turner, the sole “no” 
vote, said he was voting to give voice 
to the 74 people who had contacted 
him in opposition to the measure. City 
Attorney Sam Elliott said that the 
measure “does not define marriage” and 
was “written to respect what Tennessee 
law provides,” which includes a ban on 
same-sex marriages. Elliott said that the 
Tennessee Court of Appeals recognizes 
“family” as a “flexible term that is broad 
enough to include a collective body of 
persons who form one household and 
who have reciprocal, natural, or moral 
obligations to support and care for 
one another,” the language used in the 
measure approved on Aug. 5.

TEXAS – Sensitive to the possibility 
that their domestic partner benefits 
policy might be vulnerable under 
state constitutional and statutory 
bans on same-sex marriage, El Paso 
County Commissioners voted on July 
22 to change the county’s employee 
health plan, continuing such benefits 
for both different-sex and same-sex 
unmarried couples under a “plus one” 
program that the county attorneys 
advised was “legally defensible.” The 
Commissioners amended the existing 
policy to remove all mention of gay 
and unmarried partners and intimate 
relationships. Instead, the policy allows 
county employees to add a “plus one 
qualify adult” for health coverage, upon 
showing economic interdependence, 
including having lived together at least a 
year and demonstrating shared finances 
such as a mortgage or bank account. El 
Paso Times, July 23.

VIRGINIA – Richmond City Council 
members Charles R. Samuels (Council 
President), Parker C. Agelasto and Chris 
A. Hilbert have proposed an ordinance 
by which the city of Richmond 
would recognize same-sex marriages 
contracted in other states, and extend 
spousal benefits to city employees’ same-

sex spouses. Said Samuels, “We wanted 
to do something that would allow us to 
recognize same-sex marriage, because 
equality is something that America 
is based on. But this doesn’t mean we 
are recognizing gay marriage in the 
city, because state law doesn’t allow us 
to do that.” The City Attorney advised 
that even if the Council were to pass 
the proposal, it could not go into effect 
without authorization from the state 
legislature, in accord with an opinion 
issued in 2010 by Attorney General 
Ken Cuccinelli, the avowed scourge of 
Virginia gay people who is running for 
governor on a platform that calls for 
retaining the state’s sodomy law despite 
a 4th Circuit ruling earlier this year that 
it is unconstitutional. Richmond Times-
Dispatch, July 19.

LAW & SOCIETY NOTES

WALMART – The world’s largest 
retail business announced to its 
management that it will begin offering 
various domestic partnership benefits 
to employees, effective with the start 
of calendar year 2014. A memo to 
managers from Sally Welborn, Senior 
Vice President for Benefits, explained 
that this was purely a business decision, 
not a moral judgment. Observing 
that Walmart operates in every U.S. 
jurisdiction, and referencing the 
Supreme Court’s ruling on June 26 
striking down Section 3 of DOMA, 
Welborn asserted that adopting a 
uniform definition of benefits eligibility 
throughout the company was essential 
for efficiency and competitiveness 
with other retail employers, many of 
which provide such benefits already. 
Walmart’s medical, dental, vision, life, 
critical illness and accident plans will 
all be expanded to allow employees to 
elect coverage for same-sex or different-
sex partners who meet criteria that 
would be spelled out in the forms that 
Walmart will roll out later this year 
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during its annual enrollment period for 
benefits plans. Reuters, Aug. 27. In light 
of Walmart’s sheer size as the nation’s 
largest private sector employer, and 
presence in every state, this move is a 
major cultural event in the continuing 
saga of respect for the relationships of 
same-sex partners, and may well put 
pressure on government employers that 
have not yet made the move. Walmart’s 
disclaimer of making any kind of moral 
statement or judgment notwithstanding, 
they would not have taken this step were 
top management personally opposed 
to such recognition. Welborn’s memo 
anticipated the possibility of objections 
from some members of management, 
but called for cooperation: “Given 
the diverse world we live in today, a 
comprehensive benefit package that 
includes domestic partner benefits 
appeals to the contemporary workforce. 
Many companies, including most of 
our competitors, already offer spouse/
partner benefits to their employees. Of 
30 retail competitors, all but two (Publix 
and Stop and Shop union plan) provide 
either same- or opposite-sex domestic 
partner coverage. Your behavior matters. 
The words you use also matter. We 
are counting on you to be thoughtful, 
supportive and understanding of 
multiple viewpoints. Your visibility can 
make a big difference to how associates 
feel.”

CHICAGO CITY COUNCIL – Breaking a 
glass ceiling, Mayor Rahm Emanuel has 
appointed openly-lesbian Illinois State 
Representative Deb Mell to a vacancy 
on the Chicago City Council created by 
the retirement of her father, Alderman 
Richard Mell. Emanuel denied that the 
appointment was intended to curry favor 
with the retiring alderman, who retains 
a significant leadership role in the local 
Democratic Party, stating, “If you just 
look at the record, the results of that 
record and what it’s drawn, Deb Mell has 
earned the right to be the next alderman. 
She also has the attitude that she’s 

gonna go to prove to those who question 
this.” He also noted the involvement of 
“community people” in advising him on 
the filling of the vacancy. Chicago Sun 
Times, July 25. 

ABA OPPOSES “PANIC” DEFENSES 
- At its annual meeting in August, the 
American Bar Association’s House of 
Delegates approved Resolution 113A, 
dealing with the “gay panic” and “trans 
panic” defenses that have sometimes 
been used to justify or excuse the 
commission of violent crimes against 
LGBT victims. The Resolution, which 
was proposed by the ABA’s Section on 
Criminal Justice, urges the federal and 
state governments to reject such defenses 
and to instruct juries appropriately. Its 
text is as follows: “RESOLVED, That the 
American Bar Association urges federal, 
state, local and territorial governments 
to take legislative action to curtail the 
availability and effectiveness of the 
“gay panic” and “trans panic” defenses, 
which seek to partially or completely 
excuse crimes such as murder and 
assault on the grounds that the victim’s 
sexual orientation or gender identity 
is to blame for the defendant’s violent 
reaction. Such legislative action should 
include: (a) Requiring courts in any 
criminal trial or proceeding, upon the 
request of a party, to instruct the jury not 
to let bias, sympathy, prejudice, or public 
opinion influence its decision about 
the victims, witnesses, or defendants 
based upon sexual orientation or gender 
identity; and (b) Specifying that neither 
a non-violent sexual advance, nor the 
discovery of a person’s sex or gender 
identity, constitutes legally adequate 
provocation to mitigate the crime of 
murder to manslaughter, or to mitigate 
the severity of any non-capital crime.”

REPUBLICANS FOR MARRIAGE 
EQUALITY? – The Marin County, 
California, Republican Party passed 
a resolution at its monthly meeting 

for July endorsing marriage equality 
for same-sex couples. The chair of the 
local party, Kevin Krick, said that the 
resolution was intended to demonstrate 
that the organization is “inclusive.” 
Reporting on this development, the Los 
Angeles Times (July 27) noted that the 
county is a liberal Democratic enclave, 
where only 20% of the residents are 
registered Republicans. 

SAN DIEGO DEVELOPMENTS – With 
the resignation under fire of San Diego, 
California, Mayor Bob Filner effective 
August 30, the Acting Mayor will be 
openly-gay Todd Gloria, President of 
the City Council. Gloria was expected 
to run for mayor in the special election 
that will be held this fall, and it was 
anticipated that there would be several 
other openly-gay candidates.

DICTIONARY DEFINITIONS OF 
MARRIAGE – When the first same-
sex marriage lawsuits were filed in the 
U.S. in the 1970s, courts responded 
by quoting dictionary definitions 
of marriage and asserting that what 
the plaintiffs were seeking could 
not be marriages because they were 
inconsistent with the definition of the 
term. Now facts on the ground have 
changed and dictionaries are following 
along. Digital Journal (a blog) reported 
on July 27 that the publishers of 
the Oxford English Dictionary had 
announced that their dictionary’s 
definition would be change to reflect the 
recent enactment of marriage equality 
by the English government. The current 
edition has, as a secondary definition: 
“(in some jurisdictions) a union between 
partners of the same sex.” The new 
edition will end this second-tier status, 
but the publisher has not announced 
what it will say. In Canada, where 
same-sex marriage has been legal under 
national legislation since 2005 (and by 
court order earlier), the Canada Space 
Dictionary defines marriage as “the state 
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of being a married couple voluntarily 
joined for life (or until divorce).” In 
France, where marriage equality was 
adopted a few months ago, the leading 
dictionary, Larousse, has changed its on-
line definition to “a solemn act between 
two same-sex or different-sex person, 
who decide to establish a union.” Stick 
that in your Funk & Wagnall’s. . . 

GAY DIVORCES – The refusal of many 
states to recognize same-sex marriages 
contracted in other states has led to a 
“wedlock” problem: same-sex couples 
who went to a marriage equality state 
to tie the knot, returned to their non-
marriage equality home state, and later 
decided to end their relationship. The 
problem: Although there are generally 
no residency requirements to get a 
marriage license, almost all states only 
provide divorces for residents with 
marriages recognized by the state. So, 
for example, reported the Grand Forks 
Herald (N.D.) on August 8, Dawn 
Tucker, a Minnesota resident, went with 
her same-sex partner to Canada to get 
married in 2004, but in 2010 her partner 
left, leaving Tucker with their 7-year-
old son. Tucker has a new same-sex 
partner, and they wanted to get married 
once Minnesota’s marriage equality law 
went into effect on August 1, but they 
could not do so until Tucker’s prior 
marriage is legally terminated, which 
could not happen in Minnesota until 
the prior marriage became recognized 
by that state. As the new law went into 
effect, Tucker was preparing to file her 
divorce petition. The Herald reported 
that a divorce petition had also quickly 
been filed in Rhode Island on August 
1 on behalf of a woman who had 
married her partner in Massachusetts 
in 2008, and then split up without the 
benefit of a legal divorce in 2011. The 
woman was fulfilling a residency as a 
doctor in Rhode Island and didn’t want 
to have to move to Massachusetts to 
establish the necessary residency to 
get a divorce there. One solution to this 

problem, which has been enacted by 
the District of Columbia City Council, 
is to provide divorces for non-residents 
who married their same-sex partners 
in the District of Columbia. Another 
would be to persuade courts in “non-
recognition” states that it would be 
unconstitutional to refuse to recognize 
same-sex marriages contracted out-of-
state, at least for this limited purpose. 
We expect to see such arguments being 
made as more same-sex couples living 
in anti-gay-marriage jurisdictions travel 
to neighboring marriage equality states 
to formalize their relationships.

IOWA CAMPAIGN FINANCING – The 
Iowa Ethics & Campaign Disclosure 
Board voted unanimously to investigate 
the National Organization for Marriage, 
responding to a complaint by openly-
gay Republican Fred Karger that NOM 
had improperly failed to disclose the 
identity of donors for its campaign to 
unseat Iowa Supreme Court members 
who had ruled in favor of marriage 
equality. Iowa law requires disclosure of 
donors to campaigns to elect or defeat 
candidates for office, and NOM, which 
allegedly spent $635,000 in 2010 and 
$100,000 in 2012 on judicial retention 
races in the state has not made any filing 
concerning the source of its funds. 
Karger commented that it is important 
to shed light on NOM’s resources, since 
it is likely to show up again when the 
remaining members of the Supreme 
Court who participated in the marriage 
ruling come up for retention, and NOM 
is also expected to target the next re-
election campaign of Iowa’s Democratic 
Senate Majority Leader, Mike Gronstal, 
who has been the main bulwark against 
placing a state constitutional amendment 
on the ballot to overrule that decision. 
One piece of evidence against NOM 
is an email that it sent soliciting cash 
donations to unseat the Iowa Supreme 
Court justices. NOM’s written response 
to the complaint asserted that it was 
not required to disclose funds that were 

raised through phone calls or emails, 
which the Board’s Executive Director, 
Megan Tooker, said was “absolutely 
false.” Des Moines Register, Aug. 8.

MAYO CLINIC – Employees of the 
Mayo Clinic, in Rochester, Minnesota, 
who have been receiving employee 
benefits coverage for same-sex partners 
will have until the end of 2014 to marry 
their partners if they want the benefits 
to continue. New hires will have to be 
married to access benefits for a same-
sex partner. This is consistent with 
Mayo’s policy in other states, under 
a general rule that employees living 
in states where same-sex marriage is 
available must marry to get benefits. A 
spokesperson explained that “the policy 
is fair because unmarried employees in 
opposite-sex relationships can’t cover 
a partner under the health provider’s 
benefit plan,” according to a Business 
Journal report from August 2. Same-sex 
marriage became legal in Minnesota on 
August 1, 2013.

ALTERNATIVE ANTI-GAY SCOUTS? 
– The Dallas Morning News (August 12) 
reported that some dissenters from the 
decision by the Boy Scouts of America 
to allow openly-gay boys to participate 
in Scouting are seeking to form a new 
organization that will continue the ban 
on gay participation. They don’t have a 
name for their proposed organization, 
but Florida lawyer John Stemberger 
and former South Carolina Boy Scouts 
executive Rob Green have called for 
a national convention of like-minded 
homophobes to meet on September 6-7 
in Nashville, Tennessee, and claim that 
about 600 potential leaders had already 
signed up to participate. Stemberger and 
Green asserted that allowing gays to 
participate was just the beginning of a 
degeneration of the Scouts, warning that 
next the BSA might drop the requirement 
of belief in God. They also warned that 
the BSA faced potential lawsuits when 
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gay Scouts aged out of the program for 
boys and sought to participate as adult 
leaders. While the Supreme Court ruled 
in Boy Scouts of America v. Dale, 530 
U.S. 640 (2000), that the BSA had a 
right to exclude openly gay men from 
leadership roles, some of the logic 
behind that decision would be undercut 
by the decision to allow openly-gay 
boys to participate, so this warning may 
actually have something to it. . . 

CATHOLIC TEACHER – Carla Hale, 
previously a Catholic school teacher 
in Ohio, who was discharged after 
a published obituary for her mother 
mentioned Hale’s same-sex partner, 
has reached a settlement with the 
Diocese of Columbia. The terms of 
settlement were not disclosed, apart 
from an agreement that Hale will 
receive “acknowledgment” for her years 
of service at Bishop Watterson High 
School. Presumably this incorporates a 
commitment against making adverse job 
references in response to inquiries. The 
case received notoriety first in central 
Ohio and then through the blogosphere 
when a spokesperson for the Diocese 
asserted that Hale was not discharge 
for being gay, but rather because she 
violated the church’s moral teaching by 
having a “quasi-spousal relationship” 
with a woman. Evidently the church is 
OK with Catholic school teachers being 
gay, as long as “don’t ask don’t tell” rules 
apply. They would have to be OK with 
it; otherwise, they would have to fire 
a large proportion of their staff, from 
the top of the Vatican to the lowliest 
maintenance worker in a Catholic 
establishment. What the Church can’t 
tolerate is any gay employee who is open 
and truthful about his or her sexuality 
and relationships, so long as hypocrisy 
rules. Dayton Daily News, Aug. 16.

SEATTLE MAYORAL RACE – Openly 
gay state legislator Ed Murray was 
the leading vote-getter in the mayoral 

primary election in Seattle on August 6, 
with incumbent Mayor Mike McGinn 
coming in second in a four-candidate 
field. Murray, who has served in both 
houses of the state legislature, was a 
leader in securing enactment of a state 
law banning discrimination, a civil 
union law, and subsequently a marriage 
equality law. If elected in the November 
run-off, Murray would be the city’s 
first openly gay mayor. He married his 
longtime same-sex partner, Michael 
Shiosaki, a few days after the primary 
election. Seattle Times, August 6/7. 

MEDAL OF FREEDOM RECIPIENTS – 
The White House announced on August 
8 that among this year’s Presidential 
Medal of Freedom recipients would be 
two deceased members of the LGBT 
community, Sally Ride (the first female 
and gay astronaut), and Bayard Rustin 
(the openly gay civil rights activist 
who organized the 1963 March on 
Washington, the 50th anniversary of 
which was marked by a commemorative 
march in August 2013). New York 
Times, August 9.

INTERNATIONAL NOTES

UNITED NATIONS – The United 
Nations announced on July 26 that 
it was launching a public education 
campaign to increase support for gay 
rights internationally. The Office of the 
U.N. High Commissioner for Human 
Rights unveiled the campaign during a 
press conference in Cape Town, South 
Africa. The commissioner, Navi Pillay, 
was joined at the Cape Town press 
conference by Archbishop Desmond 
Tutu and South African Constitutional 
Court Justice Edwin Cameron, an 
openly gay man living with HIV. The 
action is following up on a 2011 U.N. 
resolution. Pillay said, “The Universal 
Declaration of Human Rights promises 
a world in which everyone is born 

free and equal in dignity and rights – 
no exceptions, no one left behind. Yet 
it’s still a hollow promise for many 
millions of LGBT people forced to 
confront hatred, intolerance, violence 
and discrimination on a daily basis.” 
Washington Blade, July 26.

AUSTRALIA – In what was described 
by some as a political ploy to divide 
the Liberal Party contingent in the 
South Australia parliament, Premier 
Jay Weatherill of the Labor Party 
allowed his members a conscience vote 
on Labor backbencher Susan Close’s 
Same Sex Marriage Bill 2013, which 
went down to defeat on July 25. Liberal 
members opposed the bill, arguing that 
it was unconstitutional for an individual 
state to rule on same-sex marriage, as 
the question was, in their view, solely in 
federal jurisdiction. Close had argued, 
based on legal advice, that the state 
could act on its own. Another bill is 
pending in the state upper house. The SA 
vote was followed in Australian news 
media with reports that a committee of 
the New South Wales legislature had 
concluded that Australian states do have 
legislative authority to authorize same-
sex marriages, and it was expected that 
proposal to do so would be considered 
in the coming months in both New 
South Wales and the Australian Capital 
District (ACT), with ACT the most 
likely to pass a marriage equality 
measure. Canberra Times, July 29; The 
Age, July 27. * * * There are legislative 
proposals on marriage equality pending 
at the federal level, but a vote will note 
take place prior to the national election, 
which will be held on September 7. 
The incumbent Prime Minister, Kevin 
Rudd, is a recent convert to the marriage 
equality cause, and has suggested a 
national referendum on the issue, but 
there is insufficient legislative support 
for that. In a debate with his opponent, 
Tony Abbott, Rudd stated that he would 
bring a marriage equality bill before 
the Parliament during the first 100 days 
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of a re-elected government. Polling, 
however, shows that Rudd and his party 
are underdogs for re-election. Abbott, 
by contrast, while acknowledging the 
presence of his lesbian sister during 
the debate, would not make such a 
commitment, and did not response 
to the question whether, if he were 
leading the opposition and a bill were 
presented, he would allow his members 
a conscience vote on the issue. On 
August 10, the recently-confirmed 
openly gay United States Ambassador 
to Australia, John Berry, married 
Curtis Yee, his partner of 17 years, in 
Washington, D.C., at St. Margaret’s 
Episcopal Church. Although Australia 
will not recognize the marriage, the 
U.S. State Department will, pursuant 
to U.S. v. Windsor, and Mr. Yee will 
receive all the benefits normally 
accorded to spouses of ambassadors 
by the federal government. One 
presumes that Australia will not refuse 
to permit Mr. Yee entry to the country 
on the same basis as other spouses of 
diplomats. * * * The Australian Rugby 
Union, responding to the world-wide 
political uproar over the adoption of 
anti-gay legislation in Russia and the 
impending Winter Olympic Games in 
Sochi, announced that it would start an 
“inclusion policy” intended to combat 
homophobia throughout professional 
and amateur rugby competition in 
Australia. The announcement by ARU 
was timed for the one-year countdown 
to the 2014 Bingham Cup, known as 
the gay Rugby World Cup, which will 
be held in Sydney in August 2014, and 
is expected to attract forty teams from 
around the world. New York Times, 
Aug. 29.

AUSTRIA – On August 1, Austria 
became the 13th European nation to 
approve second parent adoptions for 
same-sex couples, responding to a prior 
“recommendation” from the European 
Court of Human rights in a case that 
was previously brought to the Austrian 

Supreme Court. Although Austria 
has not embraced marriage equality, 
the county does have registered 
partnerships for same-sex couples. The 
ECR ruling, issued on February 19, 
2013, said that the government’s refusal 
to let same-sex couples undertake such 
adoptions, while allowing unmarried 
opposite-sex couples to do so, violated 
Articles 8 and 14 of the European 
Convention on Human Rights. Legal 
Monitor Worldwide, 2013 WLNR 
19350644 (Aug. 6).

BOSNIA – The International Lesbian 
and Gay Association – Europe reported 
that the House of Representatives 
of Bosnia & Herzegovina have 
adopted hate crime legislation that is 
“inclusive of gender identity and sexual 
orientation.” The law provides that if 
a court finds that a criminal act was 
motivated by hatred because of any 
enumerated characteristic, that should 
be taken into account as an aggravating 
circumstance, “unless hate motivation 
is already regulated as a qualified form 
of a criminal act by this Law.” 

BRAZIL – Judge Elio Siquera ruled 
that the Army must recognize a same-
sex civil union between a sergeant and 
his civil union partner. The court in 
the northeastern state of Pernambuco, 
ruling on a question of first impression, 
said that the couple was entitled to equal 
treatment with heterosexual couples 
regarding alimony and retirement 
payments, as the two men had been in 
a stable civil union for three years. New 
York Times, Aug. 10. The names of the 
civil union partners were not included 
in press reports about the decision.

CAMEROON – The National Post 
(Canada) (July 24), reported that a 
court in Cameroon convicted two men 
under the country’s law banning gay 
sex, jailing Joseph Omgbwa, 48, for 

two years and Nicolas Ntamack, 19, 
for one year, while acquitting a third 
man. An attorney for the defendants 
vowed to appeal, stating that there was 
no evidence “to convict those guys of 
being homosexual. The convictions 
came just days after a prominent gay 
rights activist, Eric Ohena Lembembe, 
had been found dead with evidence that 
he had been tortured and murdered. 
Friends went searching for him when 
he missed a scheduled meeting, and 
found him dead in his house, according 
to an Associated Press report. New York 
Times, July 16.

CANADA – Ontario’s grievance 
settlement board for public employees 
has awarded almost $100,000 to Robert 
Ranger, a gay man formerly employed 
as a jail guard in Ottawa, upon finding 
that he had been subjected to “vile” 
harassment and a “poisoned workplace” 
due to hostile reactions to his sexual 
orientation by co-workers and superiors 
in the Ministry of Community Safety 
and Correctional Services. Ranger had 
sought damages totaling $3.5 million, 
but the decision for the board by vice-
chair Deborah Leighton, issued on July 
24, found the ministry’s conduct was 
not “so malicious or outrageous” as to 
justify awarding punitive damages. The 
award included $45,000 for violations 
of the Human Rights Code (assertedly 
the largest such award made so far), 
and $53,000 for the employer’s failure 
to accommodate Ranger by finding a 
suitable job for him once he was ready to 
return to work, together with 22 weeks 
of vacation credit and an increase in the 
pay he is receiving in his new job as a 
probation and parole officer. A prior 
order by the board had awarded Ranger 
$244,242.00 in lost wages for the time 
he was out of work. Ranger was critical 
of the board’s refusal to make an award 
that might more strongly incentivize 
the Ministry to reform its practices, 
calling the actual award a “farce.” “The 
message is, ‘You should have stayed 
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in the closet,’” Ranger told the press. 
Calgary Herald, July 26.

CANADA – Immigration Minister 
Chris Alexander, reacting to the 
recent enactment of anti-gay national 
legislation in Russia, announced that 
Canada’s refugee board was likely 
to “look favourably on claims of 
persecution by gay asylum-seekers 
from Russia” in light of these legislative 
developments, according to an Aug. 13 
report in Globe & Mail, the country’s 
leading daily newspaper. The standard 
for granting asylum, as it is in the 
United States, is a determination that 
the applicant would face persecution 
in his or her home country on account 
of their political beliefs or membership 
in a political social group. Canada has 
traditionally been more receptive to 
such claims by gay asylum petitioners 
than the United States. One lawyer 
who is representing some Russian 
asylum applicants in Canada said that 
his clients had told him that numerous 
gay people in Russia have expressed 
interest in seeking asylum in Canada, 
a country which is seen as more gay-
friendly than the United States, in that 
Canada has national laws banning anti-
gay discrimination and authorizing 
same-sex marriages. According 
to the Globe and Mail article, the 
Immigration Ministry has in the past 
adopted a policy “of trying to resettle 
gay refugees fleeing Iran and Iraq,” 
and that typically between 140 and 
225 Russians seek asylum status each 
year in Canada, but the Immigration & 
Refugee Board did not keep statistics 
sufficiently detailed to know exactly 
how many of those petitions involve 
sexual orientation-related claims. 

COLOMBIA – It is unclear exactly what 
is happening with marriage equality 
in Colombia. The nation’s high court 
ruled in 2011 that same-sex couples 
are entitled to equal rights, and that the 

political branches should take action to 
provide equal rights for them, but the 
court did not specify whether this meant 
same-sex marriage or civil unions or 
the like. The court gave Congress until 
June 20, 2013, otherwise it would be 
up to lower court judges to act. When 
the date came without legislative action 
(proposals for civil unions or marriage 
had been voted down), Columbia’s 
Inspector General, Alejandro Ordonez, 
responding to media reports that some 
judges were ready to perform same-
sex marriages, issued a warning of 
disciplinary action against any official 
who undertook to perform marriages 
for same-sex couples. Some courts 
had reportedly performed civil union 
ceremonies, but they were reportedly 
holding back from calling them 
marriages. The Supreme Court issued 
a ruling on July 19, ordering Ordonez 
to desist from interfering, but failing 
to clarify whether same-sex couples 
now have a right to marry in Colombia. 
There was speculation that this was a 
signal to lower courts to move ahead on 
the issue. On July 24, there was a report 
online that a judge had “legalized the 
civil union of a same-sex couple” for 
the first time, Gonzalo Ruiz and Carlos 
Hernando Rivera, in a ceremony that 
day. The Associated Press said that 
“about 100 people attended and threw 
rice at the couple, who have been 
together for two decades.” 

GERMANY - Huffington Post 
(Aug. 17) reported that beginning in 
November, Germany will change its 
rules governing birth certificates to 
accommodate situations of gender 
uncertainty at birth. Parents will have 
the option to leave blank on birth 
certificates the choice of male or 
female, leaving it up to their child to 
elect whether they identify as one or 
the other or neither. The legislature 
approved this as an amendment to the 
Civil Status Act on May 7. A Germany 
Family Law Journal, bringing this 

little-noted legislative development to 
public attention, suggested that those 
who chose to identify as “blank” 
on the gender designation might 
encounter bureaucratic problems when 
traveling abroad, and suggested that the 
government modify the policy so that 
there is a box to check, avoiding the 
implication that a gender-designation 
box was not checked through oversight. 
The article noted that Nepal has begun 
issuing “third gender” birth certificates, 
and that Sweden has invented a new 
pronoun to use for individuals who 
identify neither as male nor female, 
“hen” as an alternative to the masculine 
“han” and feminine “hon” in Swedish. 
The change was made in the Swedish 
National Encyclopedia. 

GREECE - Health Minister Adonis 
Georgladis was reported to have 
reinstated Public Health Decree 39A 
(2012), who enforcement had been 
suspended for a time. This Decree 
authorizes law enforcement authorities 
to detain people suspected of being 
HIV-positive and forcing them to 
be tested. According to a Greek 
news outlet quoted in a report by 
hivplusmag.com (July 22), the measure 
actively encourages exclusion of hiv-
positive individuals by landlords and 
workplaces. Greece has experienced a 
sharp increase in newly-reported cases 
of HIV-infection, associated with a rise 
in illegal drug use and unemployment 
in the current economic crisis of the 
country.

HAITI – A British Red Cross worker 
and his same-sex Haitian partner were 
attached by a mob of local Haitians who 
tossed Molotov cocktails and rocks at 
their engagement ceremony in a private 
house in Port-au-Prince on August 10, 
according to the Dominion Post (Aug. 
13). Police arrive just in time to prevent 
any deaths, according to Inspector 
Patrick Rosarion.
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HONG KONG – The South China 
Morning Post (July 24) reported that the 
head of the Equal Opportunities Office 
in Hong Kong, Dr. York Chow Yat-ngok, 
had said that Hong Kong should adopt 
civil unions for same-sex partners with 
rights equivalent to marriage. He told 
the Constitutional and Mainland Affairs 
Bureau that the government would 
inevitably have to address the issue of 
same-sex marriage, since it was being 
legalized by other countries, including 
nearby New Zealand as well as the 
U.K. and France, but it appears that 
the comments were responding most 
directly to the U.S. Supreme Court’s 
ruling in United States v. Windsor.

INDIA – India has been a hospitable 
place for gay male couples from 
elsewhere to contract with women to be 
surrogate mothers, but the practice may 
be put to an end if the country adopts 
a surrogacy bill that was introduced 
in the Parliament in August. The bill 
would disqualify gay couples, foreign 
single individuals, and couples living in 
non-marital relationships from having 
children through surrogate mothers, 
and would impose age restrictions on 
surrogate mothers. The home ministry 
had already barred gays and foreign 
single individuals from contracting with 
Indian women to be surrogates through 
administrative action in January, 
undoubtedly responding to some press 
reports about the phenomenon. The 
bill would also disallow surrogacy for 
foreign married couples whose own 
countries do not allow the procedure. 
Mint, Aug. 7.

ISRAEL – Should same-sex couples be 
able to access medical services to have 
a child through surrogacy in Israel? The 
Health Ministry, long dominated by 
religious conservatives, has opposed this. 
On August 13, the High Court of Justice 
(the country’s supreme court) heard 
arguments on behalf of Liat Moshe and 

Dana Glisko, a lesbian couple who have 
been together for ten years and don’t 
want to have to go out of the country 
for a procedure by which an egg will be 
extracted from Moshe for implantation 
in Glisko. (Moshe’s attempts to become 
pregnant through donor insemination 
have been unsuccessful.) Prior to the 
hearing, the Health Ministry agreed that 
Moshe could have her egg extracted in 
Israel, but the women would have to go 
outside the country to have it implanted. 
At the hearing, some justices suggested 
that this was a “very significant step 
by the Health Ministry” and urged the 
women to consider it, but they refused, 
arguing that the procedure works best 
when a freshly extracted egg is quickly 
implanted. Their attorney argued that 
current policy constitutes unjustified 
discrimination. Moshe, who is a career 
officer in the Israel Defense Forces, also 
notes that the military won’t give paid 
leave for purposes of having medical 
procedures performed abroad, which 
would require her to take vacation time. 
A public committee has recommended 
liberalizing the policy on this, and the 
Health Ministry has appointed a panel 
to review its recommendations, and 
legislation is expected. Haaretz, Aug. 
21.  A subsequent report (BioNews, Aug. 
27) indicated that the court had rejected 
the petition, and ordered that the couple 
could have the egg extracted in Israel, 
as suggested by the Health Ministry, but 
must go overseas for implantation.

JAMAICA – Jamaica has a horrendous 
reputation among human rights groups 
for mistreatment of gay people. Several 
press reports on August 12 about the 
slaying of a transgender teenager confirm 
this reputation. Dwayne Jones, 17, went 
to a party dressed as a woman and was 
careless enough to tell somebody that he 
was in drag. An angry mob chased him 
from the event. He was beaten, stabbed, 
shot, and run over by a car and left for 
dead. It was determined that he had 
died from multiple stab wounds and the 

gunshot wound. Although 300 people 
were at the party, nobody would identify 
any of the perpetrators to the police. 
Jamaica continues to treat consensual 
homosexual conduct as a criminal 
offense.

LEBANON – The Lebanese Psychiatric 
Society, catching up with the 1970s, 
has issued a statement on July 11 that 
homosexuality is not an illness and does 
not need treatment for a cure. Lebanon’s 
criminal code outlaws homosexuals 
conduct, and Human Rights Watch says 
that the security forces abuse vulnerable 
people in custody. There were reports 
last year of a mass arrest of men 
suspected of homosexuality at a cinema, 
and public attitudes towards gay people 
are intensely negative, but there are 
some changed attitudes, at least in the 
relatively “open” city of Beirut. The 
Economist, July 20.

MEXICO – Marriage equality has 
been advancing in fits and starts, as 
various states take action either through 
legislation or court decisions. On July 
30, BBC News reported that the state 
of Colima had changed its constitution 
to authorize civil unions for same-sex 
couples. Coahuila also allows same-
sex civil unions, while Mexico City 
and Quintana Roo allow same-sex 
marriages. A Supreme Court ruling 
provides that same-sex marriages that 
are lawfully performed must be given 
nationwide recognition.

MOLDOVA – In a bit of copycat 
legislating, the Moldova parliament 
enacted a law modeled on Russia’s 
recent measure that imposes fines and 
potential jail terms on any person who 
engages in speech or conduct that might 
be seen as promoting “non-traditional 
sexual relations” to minors. Legislative 
leaders did not publicize what they 
were doing, and gay rights advocates 
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in Moldova claim not to have heard 
about the measure until its adoption was 
published. Advocate.com, July 23.

RUSSIA – The recent enactment of anti-
gay laws by the Russian government, 
accompanied by anti-gay violence at 
the hands of street thugs, has provoked 
a wave of adverse commentary from 
the west, including talk of boycotting 
Russian products and either boycotting 
the scheduled Winter Olympics next 
year in Sochi or using the Olympics 
as a vehicle for embarrassing the 
government. In Canada, the United 
States, and some other countries, 
some gay bar owners responded to the 
issue by abandoning Russian brands 
of vodka, despite protests by the most 
visible manufacturer, Stolichnaya, that 
it had, as a corporation, adopted pro-
gay policies and helped to underwrite 
LGBT community events. Reflecting 
the attitude of Russian supporters of 
the present regime, Russian Orthodox 
Patriarch Kirill was reported to 
have told a crowd gathered at Kazan 
Cathedral in Moscow’s Red Square that 
legal recognition of same-sex marriage 
is a sign of the approach of the Day of 
Judgment, the end of the world, allowing 
people to choose “a path towards 
self-destruction.” Although Russia 
decriminalized consensual sodomy 
in 1993, the renewed influence of the 
Orthodox Church after the fall of the 
Soviet government had combined with 
latent social conservatism to create a 
dangerous situation in which gay rights 
demonstrators suffer physical attacks, 
both from groups of thugs and from 
police forces. Several municipalities 
and the national legislature have 
enacted measures that, in effect, outlaw 
gay rights demonstrations or any open 
publicity or lobbying for gay rights, 
and even tourists have been arrested 
and threatened with punishment for 
making gay affirmative statements. 
Some have compared the Russian 
government’s treatment of gay people as 

eerily similar to the Nazis in Germany 
prior to the World War II. Although 
the International Olympic Committee 
(IOC) asserted that it had been assured 
by the Russian government that LGBT 
people attending or participating in the 
Winter Games would not be bothered 
unless they openly violated the law, the 
law is rather ambiguous and subjective, 
so those assurances seemed empty. 
The IOC incurred wrath from those 
inclined to use the Winter Games as 
a stage to criticize the Russians, by 
pointing out that the Olympics charter 
prohibits participants from making 
political statements while participating 
in the competition. While this provision 
has rarely been invoked, the IOC’s 
statement seemed a pointed threat to 
participants that they might be excluded 
from competition if they sought to 
convey gay-affirmative messages or 
wear expressive clothing or ornaments. 
Calls to boycott the Sochi games did 
not receive a warm reception from 
governmental leaders.

SINGAPORE - Lawrence Bernard 
Wee Kim San is pursuing litigation 
against his former employer, Robinsons, 
claiming discrimination because of 
sexual orientation. Although there is 
no statutory protection against such 
discrimination in Singapore, the plaintiff 
is asking the High Court to declare that 
the nation’s constitution, Article 12 of 
which states that “all persons are equal 
before the law and entitled to the equal 
protection of the law,” should extend 
the nation’s anti-discrimination laws to 
cover anti-gay discrimination. He also 
cites various U.N. conventions to which 
Singapore is a party. If a cause of action 
exists, it seems that the plaintiff would 
have a slam-dunk case, given statements 
by his supervisors openly disparaging 
him because of his sexual orientation 
and the advice he received to seek 
other work because of the boss’s “deep-
rooted” hostility to gay people. Straits 
Times, Aug. 24.

SPAIN – Gay groups protested new 
regulations on assisted reproduction 
which appeared to exclude lesbians 
from being able to use publicly-funded 
health care facilities for that purpose. 
Under the regulations, assisted 
reproduction is reserved for therapeutic 
purposes – situations where a woman is 
“sterile” so she and her husband recruit 
a surrogate to carry a child for them. 
Health Minister Ana Mato, seeking to 
justify excluding lesbians seeking to 
become pregnant, said “I do not believe 
that the lack of a man is a medical 
problem. Public finance should be for 
curing.” El Pais, July 25.

TAIWAN - Shanghai Daily (August 
9) reported that Taiwan authorities, 
reversing a previous decision, agreed 
to uphold the marriage of a transgender 
couple, Abbygail Wu and Jiyi Wu. The 
couple had surgery in July 2012 and 
were married in October 2012, but the 
validity of their marriage had been 
contested. Local activist saw this as a 
sign of progress towards the eventuality 
of marriage equality in Taiwan.

TURKEY – The International Lesbian 
& Gay Association (Europe) relayed 
a report from the Turkish gay rights 
group, Kaos GL, that Istanbul’s 
Criminal Court (an appellate court) had 
reversed a lower court ruling and found 
that Kaos GL could maintain an action 
against Yeni Akit, a religious pro-
government newspaper, for running 
an anti-gay article that contained 
language defamatory of Kaos GL. The 
newspaper had asserted that a brochure 
prepared by Kaos GL to help teachers 
learn about “different sexualities” 
and to “tackle homophobia and 
transphobia” were in fact an attempt 
by a group of “perverts” and “deviants” 
to “corrupt children and make them 
think their ‘heretic’ behavior was 
normal.” The lower court, dismissing 
the action, said the newspaper article 
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was protected as free expression 
under the European Convention on 
Human Rights. The Criminal Court 
disagreed, stating “Within the scope 
of the news that is complained, a group 
with different sexual orientation is 
clearly humiliated and insulted. Non-
prosecution decision is not valid as 
public action should be taken.” The 
court said that the newspaper could 
be prosecuted under Art. 216 of the 
Turkish Penal Code, which prohibits 
publicly insulting social groups. This 
was hailed by Kaos GL as a “landmark 
decision for Turkey.” 

VIETNAM – Marriage equality was 
a topic of discussion at the national 
cabinet meeting on August 13 in Hanoi. 
Vietnam News Briefs, 2013 WLNR 
20126003 (Aug. 14).  A majority of the 
members supported lifting the ban on 
gay marriage by amending the existing 
marriage law, although a minority 
protested that this would go against 
the traditional culture of the country. 
The Minister of Justice supported the 
marriage equality proposal, estimating 
that 1.65 million Vietnamese are 
members of the country’s LGBT 
community. The meeting did not end 
with a firm timetable for submitting 
such an amendment to the National 
Assembly. 

PROFESSIONAL NOTES

The WILLIAMS INSTITUTE AT 
UCLA LAW SCHOOL announced 
that its Richard Taylor Law Teaching 
Fellow for 2013-14 will be JORDAN 
BLAIR WOODS. A chapter of his 
PhD dissertation, titled “The Birth of 
Modern Crimonology and Gendered 
Constructions of Homosexual 
Criminal Identity,” will be published 
in the Journal of Homosexuality. 
Mr. Woods graduated from UCLA 
Law School, and holds an M.Phil. 

from Cambridge University (UK), 
where he is completing his doctoral 
work (degree expected Dec. 2013). 
The Institute has also announced 
the winners of its 2013 Dukeminier 
Awards, presented for law review 
articles on sexual orientation and 
gender identity published during 2012. 
They are POOJA GEHI, MELISSA E. 
MURRAY, VICTORIA SCHWARTZ, 
and SHAWN MEERKAMPER (student 
prize). Links to all the winning articles 
can be found on the Institute’s website, 
hosted by UCLA Law School. 

GAY & LESBIAN ADVOCATES & 
DEFENDERS has announced that 
attorney ZACK M. PAAKKONEN 
will join the staff of its Transgender 
Rights Project beginning September 3. 
Paakkonen has been a partner in West 
End Legal LLC, in Portland, Maine, a 
firm focusing on needs of the LGBT 
community, and has represented 
transgender clients in a variety of 
matters, including family law, probate, 
schools, employment, the penal system, 
and government benefits. Paakkonen 
is a graduate of University of Southern 
Maine and Cornell Law School.

The AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION has announced 
an opening for the position of 
NATIONAL MARRIAGE CAMPAIGN 
MANAGER in its Affiliate Support and 
Advocacy Department. Anticipating 
a substantial growth in marriage 
equality litigation around the country, 
the ACLU will hire an individual to 
lead an interdisciplinary team focused 
on increasing the number of states 
that allow same-sex couples to marry. 
This will involve bringing together the 
resources of various departments of the 
ACLU and its affiliates to coordinate 
a nationwide litigation and legislative 
lobbying strategy. “The Campaign 
Manager will bring experience from 
political campaigns, successful 

lobbying efforts, and/or ballot initiative 
campaigns to launch and execute this 
initiative.” An extensive description 
of the position can be found on the 
organization’s website. A cover letter 
(with salary requirements) and a 
resume can be sent to hrjobsASAD@
aclu.org, a special email address that 
has been set up to receive applications 
for this position. Alternatively, 
applications can be mailed to: Affiliate 
Support and Advocacy Department, 
ACLU Foundation [Re: ASD-38/
ACLU-W], 125 Broad Street, 19th 
Floor, New York NY 10004. Cover 
letters should mention where the 
applicant learned about this career 
opportunity (i.e., mention “Law Notes” 
in your application!). Applications will 
be accepted until the position is filled. 
A law degree and bar admission are 
not prerequisites for this position, but 
lawyers with the requisite experience 
and interest are welcome to apply.

THE NATIONAL LGBT BAR 
ASSOCIATION announced its annual 
recognition to the “best” 40 LGBT 
lawyers under age 40 in connection with 
the 2013 Lavender Law Conference, 
which was held in San Francisco at the 
end of August. The full list can be found 
on its website: http://www.lgbtbar.org/
awards/best-lgbt-lawyers-under-40/. 
The Association announced that its 
2013 Allies for Justice Award Winners 
are TODD SOLOMON, a partner 
at McDermott Will & Emery LLP 
(Chicago office), author of a widely-
used domestic partnership benefits 
guide, and ROSIE HIDALGO, Director 
of Public Policy at Casa de Esperanza, 
a national Latina organization that 
works on domestic violence problems. 
The Association’s premiere award for 
service to the LGBT community by an 
out lawyer, the Dan Bradley Lifetime 
Achievement Award, will go this year 
to JAMES ESSEKS, the Director of 
the LGBT and HIV Projects at the 
American Civil Liberties Union. The 
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ACLU Project was co-counsel with 
Roberta Kaplan, a partner at Paul Weiss 
in New York City, on behalf of Edith 
Windsor in the landmark U.S. Supreme 
Court case, United States v. Windsor, 
in which the Court invalidated Section 
3 of the Defense of Marriage Act, a 
1996 statute that deprived same-sex 
married couples of federal recognition, 
rights and benefits. Prior to becoming 
Director of the Project in 2010, Esseks 
had been its Litigation Director since 
2001. A graduate of Yale College 
and Harvard Law School, Esseks was 
editor-in-chief of the Harvard Civil 
Rights –Civil Liberties Law Review 
and clerked for U.S. District Judge 
Robert L. Carter (S.D.N.Y.) and U.S. 
Circuit Judge James R. Browning (9th 
Circuit). 

THE NEW YORK STATE BAR 
ASSOCIATION is presenting a CLE 
program titled “The Path to Marriage 
Equality and Beyond: Representing 
LGBT Clients in a Post-DOMA World,” 
on Monday, September 16, 2013, 9 am 
– 12:50 pm, at the Affinia Manhattan 
Hotel, 371 Seventh Avenue in New 
York City. Registration information 
can be found on their website: nysba.
org. The program is co-sponsored by 
the Association’s LGBT People and the 
Law Committee and the Committee 
on Continuing Legal Education, with 
program chairs MICHELE KAHN and 
LEWIS SILVERMAN. 

The Senate Judiciary Committee 
gave unanimous approval on July 
18 to the nomination of openly-gay 
TODD HUGHES for the U.S. Court 
of Appeals for the Federal Circuit. 
If confirmed by the Senate, Hughes, 
a career staff attorney in the U.S. 
Justice Department, would become 
the first openly-gay federal appellate 
judge. * * * The Judiciary Committee 
also recently held a hearing on the 
nomination of openly-gay STUART 

F. DELERY to be Assistant Attorney 
General for the Civil Division of the 
Justice Department. Delery has been 
the acting head of that division. At his 
confirmation hearing, he introduced 
his same-sex partner, also a lawyer, 
and their two sons, at the prompting of 
Senatory Amy Klobuchar (D-Minn.), 
who was chairing the hearing. Roll 
Call, July 24.

HUMAN RIGHTS CAMPAIGN 
announced that its National Equality 
Award recipients for 2013 will be 
Proposition 8 attorneys TED OLSON 
and DAVID BOIES and their plaintiffs, 
SANDY STIER & KRIS PERRY and 
JEFF ZARILLO & PAUL KATAMI, 
and DOMA plaintiff EDIE WINDSOR 
and her principal attorney, ROBERTA 
KAPLAN. 

RACHEL B. TIVEN, who has served 
as Executive Director of Immigration 
Equality for eight years, announced on 
August 13 that she would be retiring 
from that position at the end of 2013. 
Immigration Equality provides direct 
services and supervises pro bono 
services to LGBT asylum applicants 
in the U.S., lobbies for immigration 
reform, and has been a leading voice 
in advocating for and representing 
binational same-sex couples in their 
dealings with immigration authorities. 

LAMBDA LEGAL announced that 
PAUL CASTILLO is joining the 
organization as a staff attorney in 
its South Central Regional Office 
in Dallas, Texas. Castillo has been 
working as a regional civil rights 
attorney for the Office of Civil Rights 
of the U.S. Department of Education, 
and also had private practice 
experience before going to work for the 
government. He earned his law degree 
from Cleveland-Marshall College of 
Law.

PROFESSIONAL
“New Mexico” continued from page 235

opinion. 
“On a larger scale, this case provokes 

reflection on what this nation is all about, 
its promise of fairness, liberty, equality of 
opportunity, and justice. At its heart, this 
case teaches that at some point in our lives 
all of us must compromise, if only a little, 
to accommodate the contrasting values 
of others. A multicultural, pluralistic 
society, one of our nation’s strengths, 
demands no less. The Huguenins are 
free to think, to say, to believe, as they 
wish; they may pray to the God of their 
choice and follow those commandments 
in their personal lives wherever they lead. 
The Constitution protects the Huguenins 
in that respect and much more. But there 
is a price, one that we all have to pay 
somewhere in our civic life.

“In the smaller, more focused world of 
the marketplace, of commerce, of public 
accommodation, the Huguenins have to 
channel their conduct, not their beliefs, 
so as to leave space for other Americans 
who believe something different. That 
compromise is part of the glue that holds 
us together as a nation, the tolerance that 
lubricates the varied moving parts of us 
as a people. That sense of respect we owe 
others, whether or not we believe as they 
do, illuminates this country, setting it 
apart from the discord that afflicts much 
of the rest of the world. In short, I would 
say to the Huguenins, with the utmost 
respect: it is the price of citizenship.”

Alliance Defending Freedom, a 
law firm specializing in defending 
religious liberty and opposing gay rights 
claims, provided representation to the 
Huguenins in this case. Julie Sakura and 
Sarah Steadman of Santa Fe and Tobias 
Barrington Wolff, a law profession 
from the University of Pennsylvania, 
represented Willock. The case attracted 
considerable amicus support, including 
briefs from law professors, an association 
of wedding photographers, a New Mexico 
small businesses association, the ACLU 
of New Mexico, and the ACLU’s national 
LGBT Rights Project. ■
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to Justice: Doe v. Jindal and the Campaign to 
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Statute, 14 Loy. J. Pub. Int. L. 331 (Spring 
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Doe v. Reed, 20 Mich. J. Gender & L. 129 
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Gender Identity, 47 Int’l Law. 469 (2013)
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Ruth Bader Ginsburg, 25 Colum. J. Gender 
& L. 92 (2013) (Comments by openly-lesbian 
justice of German Constitutional Court).

8. Balkin, Jack M., Verdi’s High C, 91 Tex. 
L. Rev. 1687 (June 2013) (Symposium: 
Constitutional Foundations) (what does 
performing opera have in common with 
judging constitutional cases, and how 
does this relate to gay rights decisions in 
the Supreme Court? Must reading for gay 
lawyers who are opera fans!).

9. Barnes, David, Ask, Tell, But Do Not Get 
Greedy: The Inequalities That Pervade in 
the Military in Light of the Repeal of “Don’t 
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20. Brennan-Marquez, Kiel, Judging Pain, 31 
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Making: The Unconstitutional Treatment of 
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and Title VII Employment Discrimination, 
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an EU Remedy for Blood Donation Rights, 
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lifetime bans on gay men donating blood 
violate human rights protected under 
European Law? If so, what remedy?).

31. Clair, Nick, Chapter 835: “Gay Conversion 
Therapy” Ban: Protecting Children or 
Infringing Rights?, 44 McGeorge L. Rev. 
550 (2013)(relates the arguments on both 
sides but doesn’t take a position).
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on Same-Sex Marriage: Constitutional 

Arguments, 27 BYU J. Pub. L. 443 (2013).
49. Gardina, Jackie, Same-Sex Marriages in 
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14.
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marriage litigation).

51. Gilmore, Angela, How Amendment 1 
(North Carolina’s Anti-Marriage Equality 
Constitutional Amendment) Helped Me 
Become a Better Law Professor, 22 Tul. J. L. 
& Sexuality 91 (2013).

52. Gonzales, Alberto R., and David N. Strange, 
What the Court Didn’t Say, NY Times, July 18, 
2013 (op-ed) (contends that U.S. v. Windsor 
did not implicitly decide that immigration 
authorities must recognize lawfully-
contracted same sex marriages; argues that 
Adams v. Howerton (9th Cir. 1982) is still 
“good law,” upholding traditional definition 
of “spouse” based on Congressional intent; 
contends that traditional deferential judicial 
review of legislation on immigration means 
that this definition of “spouse” is not 
unconstitutional).
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(Fall 2013).
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Compulsory Licensing is not a Viable 
Solution to the Access to Medicine Problem, 
38 Brook. J. Int’l L. 1191 (2013) (some 
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cite U.S. v. Windsor; discussion of summary 
court’s summary affirmance in Baker v. 
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No Promo Homo Laws in Public School 
Sex Education, 22 Tex. J. Women & L. 219 
(Spring 2013).

62. Howard, Meaghan E., Modern Reformation: 
An Overview of New York’s Domestic 
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Kennedy’s Approach to the Constitution, 76 
Alb. L. Rev. 335 (2012-13) (helps to explain 
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“pretended” defense of DADT in the courts).
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Rev. 627 (2013).

88. McKenzie, Troy A., “Helpless” Groups, 81 
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Marriage – A Critical [Race] Perspective, 22 
Tul. J. L. & Sexuality 1 (2013).

93. Mottet, Lisa, Modernizing State Vital 
Statistics Statutes and Policies to Ensure 
Accurate Gender Markers on Birth 
Certificates: A Good Government Approach 
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2013).

97. NeJaime, Douglas, Marriage, Biology, and 
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14 DePaul J. Health Care L. 503 (2013) 
(includes consideration of HIV-related 
medical research).

99. O’Dowd, Sean D., Chapter 834: Clearing 
a Roadblock in the Battle Over Same-Sex 
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(analyzing statutory provision enacted in 
anticipation of demise of Proposition 8, 
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liability for refusing to perform marriages 
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Human Rights, Sexual Orientation, and 
Gender Identity in Southeast Asia, 14 Asian-
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101. O’Neil, Robert M., Hate Speech, Fighting 
Words, and Beyond – Why American Law 
is Unique, 76 Alb. L. Rev. 467 (2012-2013).

102. Ostler, Duane L., Rights Under the Ninth 
Amendment: Not Hard to Identify After All, 
7 Fed. Cts. L. Rev. 35 (2013) (claims that only 
rights recognized as part of “natural law” in 
1791 should be considered to be protected 
against federal infringement under the 9th 
Amendment, thus excluding any protection 
for gay rights under that amendment).

103. Parks, Wesley, Removal of the Impediment: 
The State of Transgender Marriage in 
Montana, 74 Mont. L. Rev. 309 (Summer 
2013).

104. Patrick, Michael D., Immigration Benefits 
Under ‘Windsor’, NY Law Journal, July 
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married couples will be recognized by 
immigration authorities in light of Windsor 
decision).

105. Pepper, Stacy, The Defenseless Marriage 
Act: The Legitimacy of President Obama’s 
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to HIV Criminalization That Departs from 
Penalizing Marginalized Communities, 24 
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(2013).
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and myths about sexuality affect the lives 
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a Second Look: The Battle for First 
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(Winter 2013).

121. Schmidt, Daniella A., Bathroom Bias: 
Making the Case for Trans Rights Under 
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Potential for Reform Through Concurrent 
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25 Yale J.L. & Human. 359 (Summer 2013) 
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US Supreme Court, including brief filed in 
Lawrence v. Texas).

126. Stotzer, Rebecca L., and Holning Lau, 
Sexual Orientation-Based Violence in Hong 
Kong, 14 Asian-Pac. L. & Pol’y J. 84 (2013).
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Unconstitutionality of Same-Sex-Marriage 
Bans, 27 BYU J. Pub. L. 301 (2013) 
(Symposium on Whether Legalization of 
Same-Sex Marriage Is Constitutionally 
Required—2012)

128. Strasser, Mark, Marriage, Cohabitation, and 
the Welfare of Children, 3 Ala. C.R. & C.L. 
L. Rev. 101 (2013).

129. Strasser, Mark, On DOMA, Proposition 
8, and the Implications of Their Potential 
Unconstitutionality for Equal Protection and 
Substantive Due Process Jurisprudence, 60 
UCLA L. Rev. Discourse 128 (2013).

130. Taniguchi, Hiroyuki, Japan’s 2003 
Gender Identity Disorder Act: The Sex 
Reassignment Surgery, No Marriage, and 
No Child Requirements as Perpetuations of 
Gender Norms in Japan, 14 Asian-Pac. L. & 
Pol’y J. 108 (2013).

131. Terpstra, Katie Rasfeld, Sexual Privacy in 
the Modern Era: Lowe v. Swanson, 81 U. 
Cin. L. Rev. 1127 (Spring 2013) (claims 6th 
Circuit is giving an unduly narrow reading to 
Lawrence v. Texas in its decision upholding 
incest conviction in case of step-father and 
adult step-daughter).
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Legal Sex Classification and Marriage-
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Benefits, 161 U. Pa. L. Rev. Online 179 
(2013) (essay).

137. Wexler, Jay, Government Disapproval of 
Religion, 2013 B.Y.U. L. Rev. 119 (2013)
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1st Amendment by adopting resolution 
condemning Catholic adoption agency’s 
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couples).
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Treatment of De Facto Parents, 25 J. Am. 
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Analysis of Same-Sex Marriage Through 
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Implications of the Supreme Court’s DOMA 
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Constitutionality of Same-Sex Marriage in 
Australia (And Other Related Issues), 27 
BYU J. Pub. L. 465 (2013) (Symposium on 
Whether Legalization of Same-Sex Marriage 
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EDITOR’S NOTES

This proud, monthly publication 
is edited and chiefly written by 
Professor Arthur Leonard of New 
York Law School, with a staff of 
volunteer writers consisting of 
lawyers, law school graduates, 
current law students, and legal 
workers.

All points of view expressed in 
Lesbian/Gay Law Notes are those 
of the author, and are not official 
positions of LeGaL - The LGBT Bar 
Association of Greater New York or 
the LeGaL Foundation.

All comments in Publications Noted 
are attributable to the Editor. 

Correspondence pertinent to issues 
covered in Lesbian/Gay Law Notes 
is welcome and will be published 
subject to editing. Please address 
all correspondence electronically to 
info@le-gal.org.

SPECIALLY NOTED

Roundtable on Regulating Assisted 
Reproductive Technology 2012, 88 
Indiana Law Journal (Fall 2013)
(individual articles noted above). * 
* * Symposium, Judicial Retention 
Elections After 2010, 46 Ind. L. Rev. 
59 (2013) (discussion of judicial 
retention elections in light of Iowa 
voters turning out three Supreme 
Court justices who voted in favor of 
marriage equality). * * * Symposium 
on Whether Legalization of Same-
Sex Marriage Is Constitutionally 
Required—2012, 27 BYU J. Pub. 
L. (2013). Individual articles 
separately noted. * * * Symposium: 
Lawyering for Groups: Civil 
Rights, Mass Torts, and Everything 
in Between, 91 Fordham L. Rev. 
No. 6 (May 2013) (some individual 
articles noted separately above). 
* * * Symposium: A More Perfect 
Union? Democracy in the Age of 
Ballot Initiatives, 97 Minn. L. Rev. 
No. 5 (May 2013) (some individual 
articles noted separately above).
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