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A three-judge panel of the 10th 

Circuit ruled by 2-1 in Kitchen v. 
Herbert, 2014 WL 2868044, 2014 

U.S. App. LEXIS 11935 (June 25, 2014), 

that Utah’s ban on same-sex marriage 

unconstitutionally deprives same-sex 

couples of a fundamental right.  This 

holding, articulated in an opinion for 

the court by Judge Carlos F. Lucero, 

who was appointed by President Bill 

&OLQWRQ� LQ������� DIÀUPHG�D�'HFHPEHU�
�����GHFLVLRQ�E\�'LVWULFW�-XGJH�5REHUW�
Shelby, and put the Utah defendants to 

the burden of showing that the same-sex 

marriage ban was narrowly tailored to 

accomplish a compelling state interest.  

The court held that the state failed to 

meet that burden, but stayed its decision 

pending further review.  Utah Attorney 

*HQHUDO�6HDQ�5H\HV�DQQRXQFHG�RQ�-XO\�
�� WKDW� WKH� VWDWH� ZRXOG� ÀOH� D� SHWLWLRQ�
for certiorari with the Supreme Court, 

by-passing the route of a motion for 

rehearing en banc at the 10th Circuit.  

%RWK�5H\HV�DQG�*RYHUQRU�*DU\�+HUEHUW�
emphasized the state’s interest in 

achieving a speedy resolution of the 

issue, especially as hundreds of same-

sex couples married after the district 

court issued its decision, denied a stay 

and was upheld by the 10th Circuit, 

only to have the Supreme Court grant a 

stay on January 6, 2014, and litigation is 

pending before the 10th Circuit on the 

validity of those marriages, as another 

district court judge ruled that the state 

must recognize them.  

[Meanwhile, in Evans v. Utah, 

the ACLU’s case demanding that the 

state recognize same-sex marriages 

contracted prior to the Supreme Court’s 

January 6 grant of a stay pending appeal 

in Kitchen, the 10th Circuit refused late 

on July 11 to grant a permanent stay 

SHQGLQJ�DSSHDO���'LVWULFW�-XGJH�'DOH�$��
Kimball had ruled on May 19 that the 

state must recognize those marriages 

but temporarily stayed the ruling for 

the state to appeal.  In its July 11 order, 

the 10th Circuit continued until July 21 

the temporary stay that Judge Kimball 

had ordered, to give the state time to 

apply for relief to the Supreme Court. 

$WWRUQH\� *HQHUDO� 5H\HV� SURPSWO\�
announced that the state would appeal 

to the Supreme Court, where its request 

for relief would be directed to Justice 

Sonia Sotomayor.]

The state argued before the 10th 

Circuit that the plaintiffs were seeking 

a new constitutional right of “same-

sex marriage,” but the court decisively 

rejected this argument.  While 

conceding that all the Supreme Court’s 

prior marriage cases involved different-

sex couples, Judge Lucero wrote, “We 

nonetheless agree with plaintiffs that in 

describing the liberty interest at stake, it 

is impermissible to focus on the identity 

or class-membership of the individual 

H[HUFLVLQJ� WKH� ULJKW�µ� +H� ZHQW� RQ� WR�
quote former New York Chief Judge 

Judith Kaye, from her dissenting 

opinion in the New York marriage 

case, Hernandez v. Robles, where she 

asserted: “Simply put, fundamental 

rights are fundamental rights. They are 

QRW�GHÀQHG�LQ� WHUPV�RI�ZKR�LV�HQWLWOHG�
to exercise them.” 

“Plaintiffs seek to enter into legally 

recognized marriages,” wrote Lucero, 

“with all the concomitant rights and 

responsibilities enshrined in Utah 

ODZ�� 7KH\� GHVLUH� QRW� WR� UHGHÀQH� WKH�
institution but to participate in it.”

The court also found support for 

this conclusion in the Supreme Court’s 

Lawrence v. Texas and United States v. 
Windsor decisions, which stressed that 

the right to marry is about an individual’s 

right of choice. In Lawrence, Justice 

Anthony Kennedy wrote for the Court 

that among the liberty interests that 

same-sex couples might seek were 

the right to marry, although the Court 

disclaimed ruling on the merits of such 

a claim in that decision.  In Windsor, of 

course, the Court ruled that Congress 

could not discriminate as between 

different-sex and same-sex marriages 

LQ� SURYLGLQJ� IHGHUDO� EHQHÀWV�� WKXV�
equating the two kinds of marriages for 

constitutional purposes.

“A generation ago,” wrote Lucero, 

“recognition of the fundamental 

right to marry as applying to persons 

of the same sex might have been 

unimaginable. A generation ago, the 

declaration by gay and lesbian couples 

of what may have been in their hearts 

would have had to remain unspoken. 

10th Circuit Rules for Marriage Equality in Utah; State 
to Petition Supreme Court for Review; Circuit Holds 
Marriages Performed Must be Recognized

Meanwhile, in Evans v. Utah, the ACLU’s case demanding that the state 
recognize same-sex marriages contracted prior to the Supreme Court’s 
January 6 grant of a stay pending appeal in Kitchen, the 10th Circuit 
refused late on July 11 to grant a permanent stay pending appeal. 
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Not until contemporary times have laws 

stigmatizing or even criminalizing gay 

men and women been felled, allowing 

their relationships to surface to an open 

society. As the district court eloquently 

explained, ‘it is not the Constitution 

that has changed, but the knowledge 

of what it means to be gay or lesbian.’ 

Consistent with our constitutional 

tradition of recognizing the liberty of 

those previously excluded, we conclude 

that plaintiffs possess a fundamental 

right to marry and to have their 

marriages recognized.”

The court quickly disposed of the 

state’s attempt to justify the marriage 

ban in the face of strict scrutiny review. 

-XGJH�/XFHUR�HIÀFLHQWO\�HYLVFHUDWHG�DOO�
of the state’s arguments, whether they 

related to procreation, child-rearing, 

tradition, social convention, religious 

liberty, or democratic decision-making.  

In every case, he showed that even 

if one conceded that the state might 

have a legitimate policy interest, it had 

failed to show that banning same-sex 

marriage was a narrowly-tailored way 

of achieving its objectives, and in some 

cases was actually counter-productive.  

Much of this part of the opinion would 

be familiar to anybody who has perused 

more than a dozen federal district 

court opinions that have been issued 

RQ� PDUULDJH� HTXDOLW\� VLQFH� WKH� ÀUVW�
emanated from the district court in 

WKLV� FDVH� LQ� 'HFHPEHU�� -XGJH� /XFHUR�
selectively quoted from many of those 

district court opinions as he confronted 

the various arguments. Utah’s lawyers 

had not come up with anything new that 

could not be repudiated by reference 

to the many decisions that have been 

issued over the past few months.

In the course of reaching its 

conclusion, the court rejected the state’s 

argument that this issue had already 

been decided against the plaintiffs in 

1972 when the Supreme Court issued its 

terse order in Baker v. Nelson dismissing 

an appeal from one of the earliest same-

sex marriage challenges by stating that 

the case did not present a “substantial 

federal question.” As have all the other 

courts that have ruled on this issue since 

'HFHPEHU�� WKLV� FRXUW� FRQFOXGHG� WKDW�
subsequent Supreme Court rulings have 

rendered that statement inoperative, 

QRW�OHDVW�E\�ÀQGLQJ�LQ�Romer v. Evans 

that state policies that discriminate 

based on sexual orientation must be 

MXVWLÀHG� E\� D� OHJLWLPDWH� VWDWH� LQWHUHVW�
that cannot include moral disapproval 

of homosexuality and in United States 

v. Windsor that federal discrimination 

against legally valid same-sex marriages 

YLRODWHG� WKH� �WK� $PHQGPHQW·V� 'XH�
3URFHVV�UHTXLUHPHQW���'LVVHQWLQJ�-XGJH�
Paul Joseph Kelly, who was appointed 

WR� WKH� FRXUW� E\�*HRUJH�+��:��%XVK� LQ�
1992, sharply disagreed, arguing that 

the Supreme Court continues to reserve 

to itself the authority to overrule its 

past rulings on the merits, regardless 

RI� LWV� UXOLQJV� LQ� RWKHU� FDVHV�� +H� DOVR�
disagreed with the majority’s ruling that 

this case involved a fundamental right, 

arguing that this was a rational basis 

case and that the concerns expressed 

by Utah about the potential dangers of 

´UHGHÀQLQJµ�PDUULDJH� VXIÀFHG� WR� VDYH�
the ban.

The 10th Circuit majority ducked a 

major issue that has played a central role 

in many of the other marriage equality 

cases, as well as the district court’s 

ruling in this one: whether sexual 

orientation discrimination invokes 

heightened scrutiny by the court. The 

court treated this as primarily a due 

process case, noting secondarily that 

under the Equal Protection Clause there 

is strict scrutiny if a challenged law 

discriminates regarding a fundamental 

right, irrespective of the class lines that 

might be drawn by the challenged law. 

Thus, the majority treated this entirely 

as a strict scrutiny case, whether 

seen through the lens of due process 

or equal protection. The dissenter, 

having rejected the fundamental rights 

claim, pointed out that existing 10th 

Circuit precedents also reject any 

claim for heightened scrutiny in an 

equal protection challenge to anti-gay 

discrimination and argued at length 

that Utah had legitimate grounds for 

refusing to extend marital rights to 

same-sex couples.  

.HOO\·V� GLVVHQW� PDGH� KLP� WKH� ÀUVW�
Article III federal judge to reject a 

marriage equality claim since the U.S. 

Supreme Court decided the Windsor 

case in June 2013. The only other such 

rejection came in November from a 

magistrate judge in Louisiana incidental 

to dismissal of a pro se marriage 

equality challenge that was faulted for 

suing only the state attorney general, an 

RIÀFLDO� ZLWK� QR� HQIRUFHPHQW� DXWKRULW\�
over the state’s marriage recognition 

law.  The magistrate had also noted, 

without any written analysis, that the 

court was bound by Baker v. Nelson, 

a case that the Supreme Court did not 

even bother to mention in its Windsor 

decision.

Acknowledging that the Supreme 

Court had issued a stay of the district 

court’s order while the case was on 

appeal, Judge Lucero wrote that the 

circuit court would also stay its ruling 

pending appeal.  The odds are good 

that the Supreme Court will grant 

the state’s petition for certiorari.  For 

one thing, the 10th Circuit’s decision 

opens up a circuit split on the subject 

of a constitutional right for same-sex 

couples to marry, as the 8th Circuit 

ruled in 2006 in Citizens for Equal 
Protection v. Bruning, 455 F.3d 859, that 

Judge Lucero efficiently eviscerated all of the 
state’s arguments, whether they related to 
procreation, child-rearing, tradition, social 
convention, religious liberty, or democratic 
decision-making.  
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a constitutional challenge to Nebraska’s 

marriage amendment, which is similar 

to Utah’s amendment, was subject to 

rational basis review, and that the state’s 

interest in channeling procreation 

into different-sex marriages provided 

a rational basis for the marriage 

amendment.  Furthermore, of course, 

the 10th Circuit’s ruling contradicts 

the Supreme Court’s dismissal of 

the appeal in Baker v. Nelson, which 

dissenting Judge Kelly argued still 

remained binding precedent. And 

ÀQDOO\�� LQDVPXFK� DV� IHGHUDO� GLVWULFW�
judges have ruled in favor of plaintiffs 

in an unbroken string of decisions 

VLQFH� 'HFHPEHU� ������ DQG� FDVHV� DUH�
pending in all the states that presently 

prohibit same-sex marriage, the need 

for a national resolution of the question 

is manifest. No need to leave this 

issue to percolate further in the lower 

courts as it is already well brewed. . .  

A few doubters have suggested, to the 

contrary, that there may not be four 

votes on the Court to get involved in 

this contentious issue, so long as all 

post-Windsor rulings are favoring 

marriage equality.  Of course, if the 

Court denies the petition in Herbert 
v. Kitchen, the 10th Circuit will lift 

its stay and theoretically marriage 

equality will be the rule throughout 

the 10th Circuit, deciding the issue 

of Wyoming, Colorado, Kansas and 

Oklahoma as well as Utah.  (The only 

remaining state in the 10th Circuit, 

New Mexico, already has marriage 

equality by virtue of a ruling last year 

by the state’s Supreme Court.)

Peggy A. Tomsic of Magleby & 

*UHHQZRRG�3&��D�6DOW�/DNH�&LW\�ÀUP��
was lead counsel and argued before 

the 10th Circuit. Other attorneys on 

the brief were James E. Magleby 

and Jennifer Fraser Parrish of the 

0DJOHE\� ÀUP�� DQG� 1DWLRQDO� &HQWHU�
IRU� /HVELDQ� 5LJKWV� DWWRUQH\V� .DWKU\Q�
'�� .HQGHOO�� 6KDQQRQ� 3�� 0LQWHU�� DQG�
'DYLG�&��&RGHOO��2EYLRXVO\�LPSUHVVHG�
by the interest this case had generated, 

the court took the unusual step of 

appending to its decision a 22-page list 

of all the amicus briefs it had received 

from individuals, organizations, and 

governmental entities.  Q

OQ� -XQH� ��� 6HQLRU� 8�6�� 'LVWULFW�
Judge Barbara B. Crabb issued 

her decision in Wolf v. Walker, 
����� 8�6�� 'LVW�� /(;,6� ������� �����
:/� �������� �:�'�� :LV���� JUDQWLQJ�
summary judgment to plaintiffs 

challenging Wisconsin’s constitutional 

and statutory ban on same-sex 

PDUULDJHV� LQ� D� VXLW� ÀOHG� LQ� )HEUXDU\�
by the American Civil Liberties 

Union. Because some of the eight 

plaintiff couples were already married 

elsewhere, her decision covered both 

the right to marry and the right to 

recognition of existing marriages. 

County clerks in Milwaukee and 

Madison, eager to issue licenses to 

same-sex couples, noted Judge Crabb’s 

failure to stay her ruling pending 

DSSHDO� DQG� NHSW� WKHLU� RIÀFHV� RSHQ�
late.  By the end of the day almost 

130 couples had married in the two 

cities and the state’s attorney general, 

-�%�� 9DQ� +ROOHQ�� KDG� FRQWDFWHG� WKH�
court seeking an emergency stay of 

the ruling, indicating the intentions of 

Governor Scott Walker and the other 

VWDWH� GHIHQGDQWV� WR� DSSHDO�� � +RZHYHU��
the three clerks who were named 

defendants did not express any interest 

in appealing, and by the following 

Tuesday, more than forty county clerk 

RIÀFHV�ZHUH� LVVXLQJ�PDUULDJH� OLFHQVHV�
WR�VDPH�VH[�FRXSOHV���5HVSRQGLQJ�WR�DQ�
urgent plea from the attorney general, 

Judge Crabb held a brief hearing 

on Monday, June 9, but did not issue 

a stay, saying that her opinion had 

not included any injunction to stay, 

just a declaratory judgment as to the 

unconstitutionality of the marriage 

ban, and she subsequently issued a brief 

comment about preserving the status 

quo pending further developments.  

9DQ� +ROOHQ� SUHVVHG� KLV� SOHD� IRU� D�
stay with the 7th Circuit, which asked 

SODLQWLIIV�WR�ÀOH�WKHLU�UHVSRQGLQJ�SDSHUV�
by the end of business on Wednesday, 

June 11. Ultimately, after a brief 

hearing on June 13, Judge Crabb issued 

her injunction, but stayed its operation 

pending appeal.  Wolf v. Walker, 2014 

:/� �������� �:�'�� :LV��� -XQH� ����
2014).  To make sure that there would be 

no misinterpretation of their authority 

by county clerks, her stay covered 

“all relief,” not just the injunction, so 

no new same-sex marriages could be 

performed or registered with the state.  

:KHQ�9DQ�+ROOHQ� KDG� QRW� ÀOHG� DQ�
appeal in the 7th Circuit promptly, 

attorneys for the plaintiffs asked Judge 

Crabb to lift her stay on July 3, claiming 

that the state was “using the court’s 

stay to drag their heals,” according to a 

July 4 report in the Milwaukee Journal 
& Sentinel. The attorney general’s 

RIÀFH�SRLQWHG�RXW�WKDW�WKH�FRXUW·V�ÀQDO�
order was not issued until June 13, 

DQG�WKDW�LW�KDG�SOHQW\�RI�WLPH�WR�ÀOH�DQ�
appeal within the practice rules.  The 

state took the position that marriages 

contracted prior to Judge Crabb’s stay 

need not be recognized by the state, 

because the stay kept the marriage 

ban in effect. An ACLU representative 

announced that if Attorney General 

9DQ�+ROOHQ�ÀOHG�DQ�DSSHDO��WKH�$&/8�
ZRXOG�ÀOH�VXLW�RQ�EHKDOI�RI�WKH�FRXSOHV�
who had married for an order that 

the state recognize their marriages, 

according to a July 3 report in the 

Milwaukee Journal & Sentinel. Van 

+ROOHQ� KDG� SUHYLRXVO\� WKUHDWHQHG� WKH�
clerks who issued licenses to same-sex 

couples with prosecution for violating 

the state’s same-sex marriage ban.  

9DQ�+ROOHQ�ÀQDOO\�ÀOHG�KLV�DSSHDO�RQ�
July 10, noting that the 7th Circuit had 

already set an expedited schedule for 

EULHÀQJ�LQ�WKH�,QGLDQD�FDVH��DQG�LW�ZDV�
understood that oral argument will 

be scheduled for shortly after briefs 

DUH� ÀOHG�� 3UHVXPDEO\� WKH� ,QGLDQD� DQG�
Wisconsin cases will be heard at the 

same time.

Wisconsin Federal District Court Rules 
for Marriage Equality and Couples 
Start Marrying Until Stay is Issued a 
Week Later
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This was not how Judge Crabb 

apparently foresaw things playing 

out when she issued her decision. She 

concluded the opinion by granting 

the plaintiffs’ motion for summary 

judgment, denying the motion by the 

state defendants to dismiss the case, 

and giving the plaintiffs until June 16 

WR�ÀOH�WKHLU�VXJJHVWHG�ODQJXDJH�IRU�WKH�
injunction she would issue, with further 

time for the defendants to respond and 

the plaintiffs to respond further.  She 

also gave the defendants until June 16 

to supplement their motion for a stay in 

order to respond to the Supreme Court’s 

action a few days earlier denying a 

petition by the National Organization 

for Marriage (NOM) to stop same-

sex marriages in Oregon while NOM 

DSSHDOHG� 'LVWULFW� -XGJH� 0LFKDHO�
McShane’s denial of its motion to 

intervene to defend Oregon’s marriage 

ban. Clearly, Judge Crabb expected that 

her decision would not be implemented 

right away, and possibly was surprised 

when clerks began issuing licenses in 

Madison and Milwaukee later that day.  

+HU� DWWLWXGH� D� IHZ� GD\V� ODWHU� VHHPHG�
to be that it was up to the clerks and 

WKH�VWDWH�WR�ÀJXUH�RXW�KRZ�WR�SURFHHG��
7KH�SODLQWLIIV·�DWWRUQH\V�SURPSWO\�ÀOHG�
their proposed injunction language, 

putting the ball in the state’s court to 

carry forward with its opposition.

The county clerks, who had not 

joined the state’s motion to dismiss and 

clearly were not interested in appealing 

Judge Crabb’s ruling, were eager to 

act, having anticipated the decision 

and having already alerted their staffs 

WR� SUHSDUH� IRU� DQ� H[SHFWHG� ÁRRG� RI�
marriage license applications.  Seeing 

that Crabb’s opinion did not include a 

stay, they announced late Friday hours 

and Saturday hours to accommodate 

the eager brides and grooms to be in 

the days immediately following the 

GHFLVLRQ�� :KHQ� FOHUN� RIÀFHV� RSHQHG�
around the state on Monday, June 9, 

RQO\�D�PLQRULW\�RI�RIÀFHV�ZRXOG� LVVXH�
licenses to same-sex couples, but within 

a few days a majority of counties were 

issuing licenses and hundreds were 

marrying.  By the time Judge Crabb 

issued her stay on June 13, more than 

550 couples had wed, according to a 

June 13 report by the Christian Science 
Monitor.

Judge Crabb was appointed to the 

district court in 1979 by President 

Jimmy Carter and took senior status 

in 2010, having served as Chief Judge 

RI� WKH�'LVWULFW� IRU� VHYHUDO� \HDUV�� � +HU�
decision, the twentieth consecutive 

trial court ruling in favor of marriage 

HTXDOLW\� VLQFH� WKH� ÀUVW� ZDV� LVVXHG� LQ�
'HFHPEHU� E\� 8WDK� IHGHUDO� GLVWULFW�
MXGJH� 5REHUW� 6KHOE\�� ÀOOHG� ��� SDJHV�
RI� W\SHVFULSW� DQG�� ZHUH� LW� WKH� ÀUVW�
to be issued, might be considered a 

revolutionary step, but at this point 

had the strong quality of a “me too” 

exercise.  By some counts, she was the 

WZHQWLHWK�FRQVHFXWLYH�WULDO�MXGJH�WR�ÀQG�
FRQVWLWXWLRQDO�LQÀUPLWLHV�ZLWK�D�VWDWH·V�
refusal to authorize or recognize same-

sex marriages.

5HO\LQJ� KHDYLO\� RQ� WKH� 6XSUHPH�
Court’s ruling last year in U.S. v. 
Windsor, Judge Crabb found that the 

right to marry at stake in this case is a 

fundamental right protected by the 14th 

$PHQGPHQW·V� 'XH� 3URFHVV� &ODXVH��
“In sum,” she wrote,” I conclude that 

Wisconsin’s marriage amendment 

DQG� WKH� :LVFRQVLQ� VWDWXWHV� GHÀQLQJ�
marriage as requiring a ‘husband’ and 

D� ¶ZLIH·� VLJQLÀFDQWO\� LQWHUIHUH� ZLWK�
plaintiffs’ right to marry, so the laws 

PXVW� EH� VXSSRUWHG� E\� ¶VXIÀFLHQWO\�
important state interests’ that are 

‘closely tailored to effectuate only 

those interests,’ Zablocki, 434 U.S. at 

388, in order to survive constitutional 

scrutiny.” She also found that excluding 

same-sex couples from marriage raised 

a potential issue of discrimination on 

the basis of sex or sexual orientation in 

violation of the Equal Protection Clause. 

+RZHYHU�� VKH� UHIUDLQHG� IURP� EDVLQJ�
her analysis on sex discrimination 

in light of the disagreement among 

courts about whether marriage equality 

cases should be resolved in that way, 

preferring instead to focus on sexual 

orientation discrimination, as to 

which she included that some form of 

heightened scrutiny should be used to 

HYDOXDWH�WKH�VWDWH·V�MXVWLÀFDWLRQV�
Judge Crabb hedged her bets, as 

many of the other federal judges 

have done in marriage equality cases, 

by concluding that the Wisconsin 

marriage bans would not survive any 

level of judicial review. In a detailed 

FRQVLGHUDWLRQ� RI� HYHU\� MXVWLÀFDWLRQ�
argued by the state, she concluded that 

none of them would save the ban from 

FRQVWLWXWLRQDO�LQÀUPLW\�
“In light of Windsor and the 

many decisions that have invalidated 

restrictions on same-sex marriage 

since Windsor, it appears that courts 

are moving toward a consensus that it 

is time to embrace full legal equality 

for gay and lesbian citizens,” she wrote. 

“Perhaps it is no coincidence that these 

decisions are coming at a time when 

public opinion is moving quickly in 

the direction of support for same-sex 

marriage. Citing these changing public 

attitudes, defendants seem to suggest 

that this case is not necessary because 

a majority of Wisconsin citizens will 

soon favor same-sex marriage, if they 

do not already. Perhaps it is true that 

the Wisconsin legislature and voters 

would choose to repeal the marriage 

amendment and amend the statutory 

marriage laws to be inclusive of same-

Clearly, Judge Crabb expected that her decision 
would not be implemented right away, and 
possibly was surprised when clerks began 
issuing licenses in Madison and Milwaukee later 
that day. 
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sex couples at some point in the future. 

Perhaps it is also true that, if the courts 

had refused to act in the 1950s and 

1960s, eventually all states would have 

voted to end segregation and repeal 

DQWL�PLVFHJHQDWLRQ� ODZV�� 5HJDUGOHVV��
a district court may not abstain from 

deciding a case because of a possibility 

that the issues raised in the case could 

be resolved in some other way at some 

other time.”

It is well-established that “the 

Constitution protects persons, not 

groups,” she continued, “so regardless 

of possible future events affecting 

the larger community, my task under 

federal law is to decide the claims 

presented by the plaintiffs in this case 

now, applying the provisions in the 

Fourteenth Amendment as interpreted 

by the Supreme Court in cases such 

as Loving, Romer, Lawrence and 

Windsor. Because my review of that 

law convinces me that plaintiffs are 

entitled to the same treatment as any 

heterosexual couple, I conclude that 

the Wisconsin laws banning marriage 

between same-sex couples are 

unconstitutional.”

In her June 13 ruling, Judge Crabb 

tinkered with the proposed injunction 

language submitted by the plaintiffs, 

ordering named defendants to take 

various actions or refrain from various 

actions as necessary to effectuate her 

ruling.  As to the stay requested by 

the state, after listing the four factors 

LGHQWLÀHG� E\� WKH� 6XSUHPH� &RXUW� DV�
relevant to deciding whether to stay an 

injunction pending appeal, she wrote: 

“If I were considering these factors as 

D� PDWWHU� RI� ÀUVW� LPSUHVVLRQ�� ,� ZRXOG�
be inclined to agree with plaintiffs 

that defendants have not shown that 

WKH\� DUH� HQWLWOHG� WR� D� VWD\�� � +RZHYHU��
I cannot ignore the Supreme Court’s 

order in Herbert v. Kitchen, 134 S. Ct. 

893 (2014), in which the court stayed 

a district court’s order enjoining 

VWDWH� RIÀFLDOV� LQ� 8WDK� IURP� HQIRUFLQJ�
its ban on same-sex marriage.  It 

is impossible to know the Court’s 

reasoning for issuing the stay because 

the Court did not accompany the order 

with an opinion, but, since Herbert, 
every statewide order enjoining the 

enforcement of a ban on same-sex 

marriage has been stayed, either by the 

district court or the court of appeals, at 

least when the state requested a stay. 

In following Herbert, other courts 

have state that, despite the lack of any 

reasoning in Herbert, they did not 

see any grounds for distinguishing 

the Supreme Court’s order.”  While 

acknowledging plaintiffs’ argument 

that the situation had changed now 

that “more than a dozen district 

courts” had declared same-sex 

marriage bans unconstitutional, and 

that “same-sex marriages recognized 

under state law in other states since 

Herbert have not caused any harm to 

the state,” nonetheless she concluded 

that inasmuch as the Supreme Court’s 

order in Herbert had not been lifted, 

“the unanimity of federal districts is 

not a dispositive factor.”  Furthermore, 

she did not see the Court’s refusal to 

issue a stay in Geiger, the Oregon case, 

as being dispositive, since the Oregon 

state government had not requested a 

stay.”

Judge Crabb clearly was reluctant 

to issue the stay.  “After seeing the 

expressions of joy on the faces of so 

many newly wedded couples featured 

LQ� PHGLD� UHSRUWV�µ� VKH� ZURWH�� ´,� ÀQG�
LW� GLIÀFXOW� WR� LPSRVH� D� VWD\� RQ� WKH�
event that is responsible for eliciting 

that emotion, even if the stay is only 

temporary. Same-sex couples have 

waited many years to receive equal 

treatment under the law, so it is 

understandable that they do not want to 

wait any longer.”  But as a district judge 

she felt bound to follow the Supreme 

Court’s guidance, and she saw no way 

to distinguish Herbert.
Thus, Wisconsin was the 20th 

marriage equality state for a mere week, 

and then joined the lengthening list of 

states in which, despite constitutional 

rulings by trial courts, the right to 

marry is “suspended” and doubt 

exists about the status of marriages 

contracted during a brief period before 

a stay was issued.  Some sources 

indicate that a majority of same-sex 

couples in the United States now reside 

in marriage equality states, which 

comprise about 44% of the nation’s 

population. With the exception of a 

Louisiana district judge who dismissed 

a marriage equality ruling mainly on 

procedural grounds but also relying 

on Baker v. Nelson last November (see 

Merritt v. Attorney General, 2013 WL 

�������� �0�'�� /D��� 1RY�� ���� ��������
every trial judge has ruled for marriage 

equality since Windsor, and as a result 

RI�D�FDVH�ÀOLQJ�LQ�1RUWK�'DNRWD�GXULQJ�
WKH�ÀUVW�ZHHN�LQ�-XQH��ZKLFK�ZDV�VRRQ�
joined by a second one), every state 

that bans same-sex marriage is now 

facing a lawsuit, either challenging 

the ban directly or challenging the 

state’s refusal to recognize same-sex 

marriages contracted elsewhere. In less 

than a year since Windsor, the campaign 

for marriage equality has embraced 

the entire nation and the question is 

not whether the Supreme Court will 

confront this question next term, but 

rather which of the pending cases will 

be the vehicle for that decision.

As noted above, the lawsuit was 

brought by the ACLU and cooperating 

attorneys. Counsel listed with the 

court’s opinion for plaintiffs include 

-RKQ�$QWKRQ\�.QLJKW� IURP� WKH�5RJHU�
Baldwin Foundation of ACLU, Inc., 

)UDQN�0�� 'LFNHUVRQ�� ,,,�� *UHWFKHQ� (��
+HOIULFK��DQG�+DQV�-��*HUPDQQ�RI�0D\HU�
%URZQ�//3��&KLFDJR�RIÀFH���/DXUHQFH�
-��'XSXLV�� RI� WKH�$&/8�RI�:LVFRQVLQ�
Foundation, Inc. in Milwaukee, and 

-DPHV�(VVHNV��'LUHFWRU�RI�WKH�QDWLRQDO�
$&/8·V�/*%7�5LJKWV�3URMHFW�EDVHG�LQ�
New York.  Q 

Wisconsin was the 20th marriage equality state 
for a mere week.

Summer 2014   Lesbian / Gay Law Notes   269



In historic fashion for the state of 

,QGLDQD�� -XGJH� 5LFKDUG� /�� <RXQJ�
ruled that Indiana Code Section 

����������� ZKLFK� GHÀQHV� PDUULDJH� DV�
between one man and one woman and 

voids marriages between same-sex 

couples, was unconstitutional. Baskin 
v. Bogan, 2014 WL 288486, 2014 U.S. 

'LVW�� /(;,6� ������ �-XQH� ���� �������
Concerning this statute, the court 

received three cases (Baskin v. Bogan, 

Fujii v. Pence, and Lee v. Pence), all 

of which allege that Section 31-11-1-

1 violates the plaintiffs’ rights to due 

process and equal protection under 

the Fourteenth Amendment. Since the 

court viewed Baskin v. Bogan as the 

lead case, only details that are relevant 

to Baskin are considered in the opinion. 

Five same-sex couples and three 

minor children of two of the couples 

comprise plaintiffs in Baskin v. Bogan. 

$PRQJ� WKH� ÀYH� FRXSOHV�� IRXU� RI� WKHP�
DUH� XQPDUULHG� �0DULO\Q� 5DH� %DVNLQ�
and Esther Fuller, Bonnie Everly and 

/LQGD� -XGNLQV�� 'DZQ� &DUYHU� DQG�
3DPHOD� (DQHV�� +HQU\� *UHHQH� DQG�
Glenn Funkhouser), and one couple 

(Nicole Quasney and Amy Sandler) 

was married in Massachusetts while on 

vacation. All of the above couples live 

LQ� ,QGLDQD�DQG�ÀQG� LVVXH�ZLWK�6HFWLRQ�
31-11-1-1, which states: 

a) Only a female may marry a 

male. Only a male may marry a female. 

b) A marriage between persons 

of the same gender is void in Indiana 

even if the marriage is lawful in the 

place where it is solemnized. 

As such, Plaintiffs sought declaratory 

and injunctive relief against the 

UHVSHFWLYH�'HIHQGDQWV��
On the issue of defendants, the court 

realized the importance of determining 

the proper party to be sued in this case. 

Because the Eleventh Amendment 

states that a citizen may not sue their 

state in federal court unless the state 

consents, plaintiffs must instead sue “a 

VWDWH�RIÀFHU�LQ�KLV�RU�KHU�RIÀFLDO�FDSDFLW\�
to enjoin prospective action that would 

violate federal law.” Ameritech Corp. 
v. McCann, 297 F.3d 582, 585-86 (7th 

Cir. 2002). According to the court, the 

proper defendants are those who bear 

´¶OHJDO� UHVSRQVLELOLW\� IRU� WKH� ÁDZV�

[plaintiffs] perceive in the system and 

not one[s] from whom they ‘could not 

ask anything…that could conceivably 

help their cause,’” quoting from 

Sweeney v. Daniels, an unpublished 

2013 opinion from the Northern 

'LVWULFW� RI� ,QGLDQD�� &RQVLGHULQJ� WKHVH�
standards, the court endeavors to 

GHFLGH� ZKLFK� RI� 'HIHQGDQWV� $WWRUQH\�
General Zoeller, Governor Pence, 

and the Commissioner of the state’s 

'HSDUWPHQW�RI�5HYHQXH�DUH�UHOHYDQW�WR�
the case. 

As Attorney General of Indiana, 

VSHFLÀFDOO\� XQGHU� ,QG�� &RGH� ���������
'HIHQGDQW� =RHOOHU� KDV� WKH� SRZHU� WR�
assist in the prosecution of any offense 

if such disciplinary action is in the 

public interest. Because Indiana has 

provisions that penalize individuals 

who violate Section 31-11-1-1 and 

because the Attorney General has 

obligations to enforce these laws, the 

FRXUW� ÀQGV� WKDW� =RHOOHU� LV� D� SURSHU�
'HIHQGDQW�� GHQ\LQJ� KLV� PRWLRQ� IRU�
summary judgment. 

In the case of Governor Pence, who 

was sued in Fujii and Lee, the court 

SUHYLRXVO\�UXOHG� WKDW�'HIHQGDQW�3HQFH�
is not a proper party, as he can neither 

enforce Section 31-11-1-1 as Governor 

nor redress Plaintiffs’ injury. Love v. 
Pence�� ����� :/� �������� �6�'�� ,QG��
June 24, 2014). 

/DVWO\�� FRQFHUQLQJ� WKH� 'HSDUWPHQW�
RI� 5HYHQXH� &RPPLVVLRQHU�� WKH� FRXUW�
ÀQGV�WKDW�KH�LV�D�SURSHU�SDUW\�EHFDXVH�
Plaintiffs suffer a concrete injury by 

KDYLQJ� WR� ÀOO� RXW� WKUHH� IHGHUDO� WD[�
UHWXUQV�LQ�RUGHU�WR�ÀOH�VHSDUDWH�UHWXUQV�
for Indiana. 

Plaintiffs asserted that Section 31-

�������YLRODWHV�WKH�'XH�3URFHVV�&ODXVH�
of the Fourteenth Amendment, the 

ultimate purpose of which is to “protect 

those fundamental rights and liberties 

which are, objectively, deeply rooted 

in the Nation’s history and tradition, 

and implicit in the concept of ordered 

liberty…” Washington v. Glucksburg, 

����8�6���������������%RWK�'HIHQGDQWV�
and Plaintiffs perceive marriage as 

a “fundamental right,” a foundation 

for family and society. In advancing 

WKHLU� DUJXPHQW�� 'HIHQGDQWV� UHO\� RQ�
Glucksberg� WR� DIÀUP� WKDW� ´VDPH�
sex marriage” is not deeply rooted 

in the nation’s history and thereby 

QRW� SURWHFWHG� XQGHU� WKH� 'XH� 3URFHVV�
Clause. The court, however, sides with 

Plaintiffs, ruling that fundamental 

rights cannot be “denied to particular 

groups on the ground that these groups 

have historically been denied those 

rights.” Essentially, the court upholds 

marriage as a general fundamental 

right that applies to all people and 

encompasses both heterosexuals and 

homosexuals. 

In terms of the level of scrutiny, 

'HIHQGDQWV� DJUHH� WKDW� VWULFW� VFUXWLQ\�
seems appropriate as there is a 

fundamental right at issue and the 

U.S. District Court in Indiana Rules in Favor of Same-
Sex Marriage

Essentially, the court upholds marriage as a 
general fundamental right that applies to all 
people and encompasses both heterosexuals 
and homosexuals. 
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statute in question interferes with the 

exercise of that right. When a statutory 

FODVVLÀFDWLRQ� GLVUXSWV� WKH� H[HUFLVH�
of a fundamental right, it cannot be 

upheld unless it promotes important 

state interests and is closely tailored 

to effectuate only those interests. To 

WKLV�SRLQW��'HIHQGDQWV�FODLP� WKDW�VWDWH�
interests support the statute in that it 

encourages couples to stay together 

“for the sake of any unintended 

children that their sexual union may 

create.” Because the prohibition of 

same-sex marriage has no effect on 

whether opposite-sex couples decide 

to procreate or stay together if they do 

procreate, Section 31-11-1-1 is not at 

all “closely tailored” to advance state 

interests. 

In addition, Plaintiffs stress that 

this law breaches the Fourteenth 

Amendment’s Equal Protection Clause, 

which basically declares that all persons 

similarly situated should be treated 

alike under the law. Plaintiffs argue that 

Section 31-11-1-1 discriminates against 

individuals on the basis of gender and 

VH[XDO� RULHQWDWLRQ�� 5HJDUGLQJ� JHQGHU��
the court rejects Plaintiffs’ claim that 

the law encourages sex stereotypes for 

PHQ�DQG�ZRPHQ�DV�LW�ÀQGV�QR�HYLGHQFH�
of the statute’s promotion of traditional 

gender roles. In light of the fact that the 

title of Section 31-11-1-1 is “Same sex 

marriages prohibited,” it becomes even 

more evident that Indiana’s marriage 

law clearly discriminates according to 

sexual orientation. 

Again, as before, the burden falls 

XSRQ� 'HIHQGDQWV� WR� SURYH� WKDW� WKHUH�
is a rational basis to exclude same-sex 

FRXSOHV� IURP� PDUULDJH�� 'HIHQGDQWV�
highlight the inability of same-sex 

couples to naturally and unintentionally 

SURFUHDWH� DV� MXVWLÀFDWLRQ� IRU� WKH� ODZ��
As the connection between the rights 

and responsibilities provided by 

marriage and the ability to conceive 

unintentionally is rather weak, the court 

GLVPLVVHV� WKH� 'HIHQGDQWV·� UDWLRQDOH��
Furthermore, the court sees absolutely 

no relationship between the exclusion 

of same-sex couples from marriage 

and the health of opposite-sex couples’ 

marriages and parenting abilities. Since 

same-sex couples are similarly situated 

in all relevant aspects to opposite-sex 

couples in terms of marriage, the court 

ÀQGV�6HFWLRQ�����������WR�EH�D�YLRODWLRQ�
of the Equal Protection Clause. 

In ruling that Indiana’s marriage 

ODZV� LQIULQJH� XSRQ� WKH� 'XH� 3URFHVV�
Clause and Equal Protection Clause, 

Judge Young legalized same-sex 

marriage effective June 25, 2014, and 

same-sex couples began marrying in 

some counties on that date, as the state 

ÀOHG� PRWLRQV� ZLWK� ERWK� -XGJH� <RXQJ�
and, ultimately, the 7th Circuit seeking a 

stay pending appeal.  On June 28, 2014, 

the U.S. Court of Appeals for the 7th 

Circuit in Chicago granted the state’s 

request for a stay, and subsequently set 

an expedited schedule to consider the 

state’s appeal.  Attorneys from Lambda 

/HJDO�WKHQ�ÀOHG�D�VSHFLDO�UHTXHVW�DVNLQJ�
the state to recognize the marriage of 

Niki Quasney and Amy Sandler due to 

emergency health reasons. As Quasney 

is terminally ill with stage four ovarian 

cancer, the lack of recognition of her 

marriage with Sandler would greatly 

complicate Social Security and other 

GHDWK� EHQHÀWV� IRU� WKHLU� IDPLO\�� � -XGJH�
Young had previously granted interim 

relief to Quasney and Sandler, but 

this would be overridden by the 7th 

Circuit’s stay, so Lambda asked the 7th 

&LUFXLW�WR�PDNH�DQ�H[FHSWLRQ���'HVSLWH�
the stay, the Court of Appeals ordered 

a unique recognition of their marriage 

under the circumstances. 

Governor Pence announced on July 

9 that the state would not recognize 

the same-sex marriages that had been 

celebrated during the brief period 

between the trial court’s decision 

and the 7th Circuit’s stay.  This will 

undoubtedly lead to further litigation, 

as has happened in Utah and may 

happen in Wisconsin.

Attorneys from Lambda Legal 

'HIHQVH�DQG�(GXFDWLRQ�)XQG·V�&KLFDJR�
DQG�'DOODV� RIÀFHV� WRJHWKHU�ZLWK� ORFDO�
counsel from Indianapolis and Chicago 

represent the Plaintiffs. 

 – Daniel Ryu

Daniel Ryu studies at Harvard 
College (’16).
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U�6�� 'LVWULFW� -XGJH� -RKQ� *��
+H\EXUQ� ,,�� ZKR� UXOHG� HDUOLHU�
this year that same-sex couples 

who marry outside of Kentucky 

are entitled to have their marriages 

recognized by the state, took the 

next step on July 1, ruling in Love 
v. Beshear, 2014 WL 2957671, 2014 

8�6�� 'LVW�� /(;,6� ������ �:�'�� .\����
that the state’s ban on performance 

of same-sex marriages violates the 

Equal Protection Clause of the 14th 

Amendment.  The state’s Attorney 

General, Jack Conway, declined to 

defend the marriage ban and was 

previously dismissed as a defendant 

in the case, so it falls to the lead 

defendant, Governor Steve Beshear, to 

defend the marriage ban before the 6th 

Circuit.  Beshear had already retained 

private counsel to appeal Judge 

+H\EXUQ·V� SUHYLRXV� UXOLQJ� LQ� Bourke 
v. Beshear, and argument is scheduled 

to take place in the 6th Circuit on 

August 6.  Perhaps an appeal from 

-XGJH� +H\EXUQ·V� RUGHU� LQ� WKLV� FDVH��
which was entered as an appealable 

ÀQDO� RUGHU�� FDQ� EH� FRQVROLGDWHG� ZLWK�
that appeal.  The ACLU of Kentucky 

ÀOHG� DQ� DPLFXV� EULHI� LQ� VXSSRUW� RI�
plaintiffs, and the anti-gay Family 

7UXVW� )RXQGDWLRQ� RI� .HQWXFN\� ÀOHG�
in support of the marriage ban.  Judge 

+H\EXUQ·V�UXOLQJ�ZDV�ZLGHO\�LGHQWLÀHG�
as the 23rd consecutive ruling in 

favor of marriage equality, taking into 

account federal and state courts and 

cases focusing just on recognition of 

out-of-state marriages as well as cases 

ÀQGLQJ�D�ULJKW�WR�PDUU\�
+H\EXUQ�SDUWHG�FRPSDQ\�IURP�VRPH�

other recent decisions, most notably 

the 10th Circuit’s ruling in Kitchen v. 
Herbert (see above), by declining to 

WUHDW� WKLV� DV� D� GXH� SURFHVV� FDVH�� � +H�
expressed some doubt as to whether 

the Supreme Court would treat this 

case as involving a fundamental right, 

observing Justice Anthony Kennedy’s 

failure to state that a fundamental 

right was at issue in United States v. 

Windsor��ODVW�-XQH·V�'20$�UXOLQJ��DQG�
so he determined to analyze the case 

under the Equal Protection Clause.  

Similarly, he declined to follow the 

10th Circuit’s path in identifying this as 

a denial of equal protection regarding 

a fundamental right, preferring to treat 

the case as a challenge to class-based 

discrimination.

+DYLQJ� WKXV� QDUURZHG� WKH� VFRSH�
RI� KLV� DQDO\VLV�� -XGJH� +H\EXUQ�
turned to the question of the level 

of judicial review, and decided that 

sexual orientation as a discriminatory 

FODVVLÀFDWLRQ�PHHWV�DOO�WKH�WHVWV�WKDW�WKH�
Supreme Court has used to determine 

ZKHWKHU� D� FODVVLÀFDWLRQ� LV� VXVSHFW���
Indeed, on the much-contested point 

of whether gay people can now be 

deemed to be “politically powerless,” 

he cited Kentucky’s anti-gay marriage 

laws as “Exhibit A.” Ordinarily 

this might lead to the application of 

strict scrutiny, or at least heightened 

VFUXWLQ\�� � +H\EXUQ� QRWHG� D� ODFN� RI�
clarity among Supreme Court equal 

protection rulings in deciding whether 

WR� WUHDW� D� SDUWLFXODU� FODVVLÀFDWLRQ�
as “suspect” (like race) or “quasi-

suspect” (like gender), ultimately 

concluding that it made sense to treat 

sexual orientation as a quasi-suspect 

FODVVLÀFDWLRQ�� ÀQGLQJ� LW� WR� EH� VLPLODU�
to gender in many relevant respects.  

This would mean that the marriage ban 

should be presumed unconstitutional, 

with the burden placed on the state 

to justify it as substantially related to 

DQ� LPSRUWDQW� VWDWH� LQWHUHVW�� �+RZHYHU��
+H\EXUQ� DVVHUWHG�� KH� ZRXOG� HYDOXDWH�
the marriage ban using the rational 

basis test, presumably seeking to make 

his ruling as defensible on appeal as 

possible by showing that there was 

QR� OHJDOO\� VXIÀFLHQW� MXVWLÀFDWLRQ� IRU�
denying the right to marry to same-sex 

couples.

In a rational basis analysis, the 

plaintiffs have the burden of showing 

that the challenged law is not 

supportable on any set of facts that 

FRXOG� EH� LPDJLQHG�� � +H\EXUQ� IRXQG�
that this burden had been met.  

7KH�RQO\�MXVWLÀFDWLRQ�IRU�WKH�ODZ�SXW�
forward by the state was “encouraging, 

promoting, and supporting the 

formation of relationships that have 

the natural ability to procreate,” he 

wrote. “Perhaps recognizing that 

procreation-based arguments have not 

succeeded in this Court, nor any other 

court post-Windsor,” he continued, 

´'HIHQGDQW� DGGV� D� GLVLQJHQXRXV� WZLVW�
to the argument: traditional marriages 

contribute to a stable birth rate which, 

in turn, ensures the state’s long-term 

HFRQRPLF�VWDELOLW\�µ��+H\EXUQ�ZDV�QRW�
impressed: “These arguments are not 

those of serious people,” he wrote.  

“Even assuming the state has 

a legitimate interest in promoting 

procreation, the Court fails to see, and 

'HIHQGDQW� QHYHU� H[SODLQV�� KRZ� WKH�
exclusion of same-sex couples from 

marriage has any effect whatsoever 

on procreation among heterosexual 

spouses.  Excluding same-sex couples 

from marriage does not change the 

number of heterosexual couples who 

choose to get married, the number who 

choose to have children, or the number 

of children they have. The Court 

ÀQGV� QR� UDWLRQDO� UHODWLRQ� EHWZHHQ� WKH�
exclusion of same-sex couples from 

marriage and the Commonwealth’s 

asserted interest in promoting naturally 

procreative marriages.”

“The state’s attempts to connect the 

exclusion of same-sex couples from 

marriage to its interest in economic 

stability and in ‘ensuring humanity’s 

continued existence’ are at best 

illogical and even bewildering,” he 

observed. “These arguments fail for 

WKH� SUHFLVH� UHDVRQV� WKDW� 'HIHQGDQW·V�
procreation argument fails.  Numerous 

courts have repeatedly debunked 

all other reasons for enacting such 

laws. The Court can think of no other 

conceivable legitimate reason for 

Kentucky’s laws excluding same-sex 

couples from marriage.”

Kentucky District Court Extends Prior Marriage 
Recognition Ruling to Right to Marry in the State
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The state tried to bolster its 

argument by recurring to the Supreme 

Court’s comments that a state’s 

line-drawing does not have to be 

mathematically precise in a rational 

EDVLV� FDVH�� EXW� +H\EXUQ� ZDV� QRW�
impressed by this argument, either, 

writing, “that Kentucky’s laws do not 

deny licenses to other non-procreative 

couples reveals the true hypocrisy of 

the procreation-based argument.”  And, 

he concluded on this point, “this Court 

bases its ruling primarily upon the 

utter lack of logical relation between 

the exclusion of same-sex couples 

from marriages and any conceivable 

legitimate state interest. Any 

relationship between Kentucky’s ban 

on same-sex marriage and its interest 

in procreation and long-term economic 

stability ‘is so attenuated as to render 

the distinction arbitrary or irrational.’”

As usual in marriage equality 

RSLQLRQV�� +H\EXUQ� FRQFOXGHG� ZLWK� D�
brief lecture on the nature of law and 

FRXUWV�� �5HIHUULQJ� WR�KLV�SULRU�RSLQLRQ�
on marriage recognition, Bourke v. 
Beshear, he wrote, “Not surprisingly, 

the Bourke�RSLQLRQ�UHFHLYHG�VLJQLÀFDQW�
attention and response, both in support 

and in opposition. Those opposed by 

and large simply believe that the state 

has the right to adopt a particular 

religious or traditional view of marriage 

regardless of how it may affect gay and 

lesbian persons. But, as this Court has 

respectfully explained, in America even 

sincere and long-held religious views 

do not trump the constitutional rights 

of those who happen to have been out-

voted.”

-XGJH� +H\EXUQ� KDG� SUHYLRXVO\�
stayed his marriage recognition ruling 

at the behest of Governor Beshear, and 

he did the same with this ruling.

This case was brought by private 

FRXQVHO�� 'DQLHO� -�� &DQRQ� VLJQHG� WKH�
summary judgment motion as lead 

FRXQVHO�� IURP� WKH�ÀUP�RI�&OD\�'DQLHO�
Walton Adams PLC in Louisville.  

6KDQQRQ� )DXYHU� DQG� 'DZQ� (OOLRWW�
RI� )DXYHU� /DZ� 2IÀFH� 3//&�� DOVR�
of Louisville, were co-counsel.  As 

noted above, the court acknowledged 

DQ� DPLFXV�EULHI�ÀOHG�E\� WKH�$&/8�RI�
Kentucky in support of plaintiffs.  Q

AGDPV� &RXQW\� 'LVWULFW� &RXUW�
Judge C. Scott Crabtree ruled 

on July 9 that Colorado’s ban 

on same-sex marriage violates the 14th 

$PHQGPHQW���+RZHYHU��-XGJH�&UDEWUHH�
stayed his ruling pending appeal, and 

did not issue an injunction.  Brinkman 
v. Long and McDaniel-Miccio v. State 
of Colorado, Case No. 13-CV-32572 

	�&DVH� 1R�� ���&9��������0'/� &DVH�
1R����0'���&RORUDGR�'LVW��&W���$GDPV�
Co., July 9, 2014).  On the same day, 

%RXOGHU� &RXQW\� &OHUN� +LOODU\� +DOO��
who had responded immediately to 

the 10th Circuit’s ruling in Herbert v. 
Kitchen, 2014 WL 2868044, 2014 U.S. 

App. LEXIS 11935 (June 25, 2014), 

by starting to issue marriage licenses 

to same-sex couples, was appearing 

LQ� %RXOGHU� &RXQW\� 'LVWULFW� &RXUW� WR�
oppose an effort by Colorado’s Attorney 

General, John W. Suthers, to stop her 

from continuing issuing licenses as 

the appellate process spun out.  The 

OLWLJDWLRQ� LQYROYLQJ� &OHUN� +DOO� LV�
discussed below after consideration of 

Judge Crabtree’s decision.

Judge Crabtree was ruling on 

consolidated cases from Adams and 

'HQYHU� FRXQWLHV�� LQYROYLQJ� VRPH�
couples seeking to marry and others 

already married in other jurisdictions 

seeking recognition of their marriages.  

Since Colorado adopted a constitutional 

amendment in 2006 providing that “only 

a union of one man and one woman shall 

be valid or recognized as a marriage in 

this state” in addition to a previously 

enacted statutory ban, the plaintiffs 

were not attacking the Colorado 

marriage ban using state constitutional 

law, but rather were relying solely on the 

federal constitution.

Under the Supremacy Clause of the 

U.S. Constitution, state court judges 

have authority to interpret and apply the 

U.S. Constitution in cases challenging 

state constitutional and statutory law.  

Of course, in doing so they are supposed 

to follow federal judicial precedents, but 

WKH�RQO\�ÀUPO\�ELQGLQJ�SUHFHGHQWV�LQ�WKLV�
context would be U.S. Supreme Court 

decisions, since state court rulings on 

federal constitutional questions cannot 

be appealed to the lower federal courts. 

As such, the state’s appeal of Judge 

Crabtree’s ruling would be through the 

Colorado state court system, and the 

state could ultimately petition the U.S. 

Supreme Court to review the ruling of 

the highest Colorado court to consider 

the matter.  This is the route that was 

followed back in the 1990s in the 

constitutional challenge to Amendment 

2, a Colorado initiative amendment 

that prohibited the state or its political 

subdivisions from protecting gay people 

from discrimination.  A challenge to 

$PHQGPHQW� ��ZDV�ÀOHG� LQ� WKH�'HQYHU�
'LVWULFW�&RXUW��ZKHUH�WKH�WULDO�MXGJH�KHOG�
that it violated the federal constitution, 

the state appealed that and the Colorado 

Supreme Court agreed with the trial 

court.  The state then appealed to the U.S. 

Supreme Court, which ruled in Romer v. 
Evans that Amendment 2 discriminated 

because of sexual orientation without a 

VXIÀFLHQW�UDWLRQDO�EDVLV�
The two consolidated cases that 

Crabtree was ruling on are not the only 

SHQGLQJ�FDVHV���$�VHSDUDWH�FDVH�ZDV�ÀOHG�
LQ� WKH� IHGHUDO� GLVWULFW� FRXUW� LQ� 'HQYHU�
on June 26 by attorney Mari Newman, 

Burns v. Hickenlooper, and the state’s 

attorney general, John Suthers, brought 

VXLW� LQ� %RXOGHU� &RXQW\� 'LVWULFW� &RXUW�
against the Boulder County Clerk, 

who began issuing marriage licenses 

to same-sex couples immediately after 

the U.S. Court of Appeals for the 10th 

Circuit held on June 25 that Utah’s ban 

on same-sex marriage violated the 14th 

Amendment of the U.S. Constitution.  

In an unrelated development, Utah 

$WWRUQH\�*HQHUDO�6HDQ�5H\HV�DQQRXQFHG�
on July 9 that the state of Utah would 

Colorado District Court Rules for 
Marriage Equality as Boulder Clerk 
Defies State to Issue Marriage 
Licenses
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forego a motion for rehearing en banc in 

WKH���WK�&LUFXLW��DQG�ZRXOG�VKRUWO\�ÀOH�D�
petition asking the U.S. Supreme Court 

to review the Utah case.

Judge Crabtree was clearly impressed 

with the long string of federal and state 

trial court rulings that has accumulated 

since the Utah decision was announced 

LQ�'HFHPEHU��TXRWLQJ�H[WHQVLYHO\�IURP�
those decisions in his opinion, and 

he also gave great weight to the 10th 

Circuit’s decision.  For example, on 

the question of how to characterize the 

right that was at issue in the case, he 

wrote, “The Court heartily endorses the 

recent holding by the Tenth Circuit in 

Kitchen v. Herbert that the marital right 

at issue was never framed as the ‘right 

to interracial marriage’ in Loving or the 

‘prisoner’s right to marriage’ in Turner 

or the ‘dead-beat dad’s’ right to marriage 

in Zablocki,” referring to important 

Supreme Court precedents on the 

right to marry.  “Instead, the Supreme 

Court has repeatedly utilized the term 

“fundamental right to marry” without 

any limitations.  The Court rejects the 

State’s attempt to too narrowly describe 

the marital right at issue to the right to 

PDUU\� D� SHUVRQ� RI� WKH� VDPH� VH[�µ� �+H�
also indicated that he agreed “with 

the growing number of courts which 

have held that the fundamental right 

to marry includes the right to remain 

married,” citing decisions from Utah, 

Idaho, and Ohio that ordered those 

states to recognize same-sex marriages 

contracted in other jurisdictions.

+DYLQJ� IRXQG� WKDW� D� IXQGDPHQWDO�
right was at issue, Crabtree followed 

the path set down by the 10th Circuit, 

asking whether Colorado had shown 

that the ban on same-sex marriage was 

necessary to promote a compelling 

state interest.  The state argued that its 

interest was encouraging procreation 

DQG�PDULWDO�FRPPLWPHQW�IRU�WKH�EHQHÀW�
of children.  Crabtree concluded that 

this “interest” was concocted for 

purposes of defending the marriage ban 

in litigation, and was “merely a pretext 

for discriminating against same-sex 

marriages.”

“This notion of ‘responsible 

procreation’ has been raised many 

times before and been met without 

success,” he pointed out, citing seven 

prior federal marriage equality court 

decisions plus the New Mexico Supreme 

Court’s marriage equality decision 

IURP� ODVW� \HDU�� � +H� WKHQ� TXRWHG� IURP�
the Virginia marriage equality decision 

and pinned the point down with an 

extended quotation from the Supreme 

Court’s opinion in Lawrence v. Texas.  
“The Court holds that the State does 

QRW� KDYH� D� VXIÀFLHQWO\� LPSRUWDQW�
compelling interest in forbidding same-

sex marriages or nullifying Colorado 

residents’ valid out-of-state same-sex 

marriages.  The Marriage bans are 

unconstitutional because they violate 

plaintiffs’ due process rights.”

Turning to the alternative equal 

protection theory, he found no need to 

determine what the appropriate level of 

judicial scrutiny should be.  “The Court 

has previously found that the State’s 

professed governmental interest was a 

mere pretext for discrimination against 

same-sex marriages created ‘post hoc 

in response to litigation,’” he wrote.  

“Thus, the Marriage Bans cannot even 

pass muster under the rational basis 

analysis. The sole basis for precluding 

same-sex marriage is self-evident — 

parties are of the same sex and for that 

reason alone do not possess the same 

right to marry (or remain married) 

as opposite-sex couples. The Court 

holds that the Marriage Bans are 

unconstitutional because they violate 

plaintiffs’ equal protection rights.”

Judge Crabtree also considered 

whether the state’s civil union law 

could survive as a “separate but equal 

institution,” and concluded that civil 

unions are not a viable alternative to 

marriage for same-sex couples, citing 

to Massachusetts and Connecticut high 

FRXUW�GHFLVLRQV�WR�WKDW�HIIHFW���+RZHYHU��
he did issue one ruling in favor of 

a particular defendant: Governor 

+LFNHQORRSHU���&UDEWUHH�DJUHHG�ZLWK�WKH�
governor that he had been improperly 

sued in this case because he had no 

direct responsibility for enforcing state 

marriage laws, so the complaint against 

him should be dismissed.

On the issue of a stay, Judge Crabtree 

ZDV� LQÁXHQFHG� QRW� RQO\� E\� WKH� IDFW�
that ultimately all trial court marriage 

rulings have been stayed pending 

appeal but also by his acceptance of the 

state’s argument that “the public has an 

interest in the orderly determination 

of the constitutionality of its laws and 

granting a stay will effectuate that end” 

VLQFH�RQO\�D�ÀQDO�DSSHOODWH� UXOLQJ�ZLOO�
put the question to rest.  “This Court is 

under no delusion that the resolution of 

the issue of same-sex marriages will end 

with this Court’s decision or any lower 

FRXUWV·�GHFLVLRQV�µ�KH�ZURWH���´7KH�ÀQDO�
chapter of this debate will undoubtedly 

KDYH� WR� EH� ZULWWHQ� LQ� HLWKHU� 'HQYHU��
&RORUDGR��RU�:DVKLQJWRQ��'�&�� �:KLOH�
the striking down of laws banning same-

sex marriages has been progressing at 

a rapid rate, it will take time for this 

LVVXH� WR� EH�ÀQDOO\� UHVROYHG�µ� VR� D� VWD\�
was necessary “to avoid the instability 

and uncertainty which would result in 

the State of Colorado if the Court did 

not stay its ruling,” and he noted the 

litigation pending against the Boulder 

clerk as an example of this.

Unlike many of the other judges 

who have ruled in marriage equality 

cases, Judge Crabtree did not lard his 

opinion with big dollops of judicial 

eloquence.  Instead, his plain-speaking 

explanations were accompanied by an 

unusually large amount of extended 

quotation from prior decisions, placing 

his opinion clearly in the mainstream of 

a strong emerging nationwide trend of 

judicial support for the due process and 

equal protection claims of same-sex 

“This notion of ‘responsible procreation’ has 
been raised many times before and been met 
without success.”
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couples seeking to marry and have their 

marriages recognized wherever they go 

in the United States.

As noted above, shortly after 

the 10th Circuit issued its ruling in 

Herbert v. Kitchen on June 25, Boulder 

&RXQW\� &OHUN� +LOODU\� +DOO� EHJDQ�
issuing marriage licenses to same-sex 

couples.  Although the 10th Circuit had 

VWD\HG� LWV� UXOLQJ�SHQGLQJ� DSSHDO��+DOO��
abetted by an opinion from the deputy 

FRXQW\� DWWRUQH\�� 'DYLG� +XJKHV�� WRRN�
the position that Colorado’s same-sex 

marriage ban was unconstitutional and 

QR�ORQJHU�ELQGLQJ�RQ�KHU�RIÀFH��LQDVPXFK�
as Colorado is in the 10th Circuit.  

This provoked an outraged response 

from Colorado Attorney General John 

W. Suthers, who threatened to take 

OHJDO� DFWLRQ� DJDLQVW� +DOO�� � :LWKLQ� D�
few days the state’s Solicitor General, 

'DQLHO� 'RPHQLFR�� KDG� SURSRVHG� D�
FRPSURPLVH�WR�+DOO��LI�VKH�ZRXOG�FHDVH�
issuing licenses, the Attorney General’s 

RIÀFH�ZRXOG�MRLQ�KHU�LQ�SHWLWLRQLQJ�WKH�
Colorado Supreme Court directly for a 

UXOLQJ�RQ�ZKHWKHU�+DOO�FRXOG�LVVXH�VXFK�
OLFHQVHV�� � 'RPHQLFR� ZDV� GHPDQGLQJ�
D� TXLFN� UHVSRQVH� WR� KLV� RIIHU�� EXW�+DOO�
UHTXHVWHG�D�GHOD\��LQDVPXFK�DV�+XJKHV�
was out of the country on vacation and 

she sought his legal counsel before 

acting.  Meanwhile, she continued to 

issue licenses, but the uncertainty of the 

situation apparently limited the number 

of couples who ventured forth to apply.

$V�+DOO�FRQWLQXHG�WR�LVVXH�OLFHQVHV��
the Attorney General took the drastic 

VWHS� RQ� -XO\� �� RI� ÀOLQJ� D� 0RWLRQ� WR�
Stay Proceedings and Non-Opposition 

to Proposed Preliminary Injunction in 

the pending federal marriage equality 

case of Burns v. Hickenlooper in the 

8�6��'LVWULFW�&RXUW� IRU�&RORUDGR�� �7KH�
Motion, signed by Assistant Solicitor 

General Michael Francisco and showing 

signs of hasty drafting (grammatical 

and typographical errors in the version 

available on-line), conceded that in light 

of the 10th Circuit’s ruling in Herbert 
v. Kitchen� WKH�'LVWULFW�&RXUW�ZRXOG�EH�
bound to grant the pending Motion for 

Summary Judgment by the Plaintiffs.  

Although Attorney General Suthers 

continued to maintain that Kitchen was 

wrongly decided, in line with views 

expressed by Circuit Judge Kelly in 

his dissenting opinion, he urged the 

district court to grant the preliminary 

injunction, including a stay pending 

DSSHDO��DV�D�GHYLFH�WR�SXW�DQ�HQG�WR�+DOO·V�
issuance of marriage licenses to same-

sex couples. The Motion also stated that 

QHLWKHU� *RYHUQRU� -RKQ� +LFNHQORRSHU�
nor the county clerk sued in the Burns 

case opposed this Motion, although 

both took the position that Herbert v. 
Kitchen was correctly decided by the 

10th Circuit. The Motion observed 

that every marriage equality ruling 

issued since the district court’s decision 

LQ� 8WDK� LQ� 'HFHPEHU� KDG� HYHQWXDOO\�
been stayed pending appeal, the lower 

court judges taking their marching 

orders from the Supreme Court, 

which had granted a stay in Herbert v. 
Kitchen on January 6.  The only theory 

articulated for the stay was that the 

state suffers irreparable injury when 

enforcement of a duly-enacted state 

law is enjoined, noting that in several 

states where issuance of a stay had been 

delayed there had been a “rush to the 

courthouse” by same-sex couples to 

get married, with the legal status of the 

resulting marriages being contested, a 

result that the Motion urged should be 

avoided. 

Meanwhile, back in Boulder, 

$WWRUQH\� *HQHUDO� 6XWKHUV� ÀOHG� VXLW� LQ�
%RXOGHU�&RXQW\�'LVWULFW�&RXUW��VHHNLQJ�
DQ� LQMXQFWLRQ� DJDLQVW� +DOO�� EXW� RQ�
-XO\� ���� 'LVWULFW� &RXUW� -XGJH� $QGUHZ�
+DUWPDQ� LVVXHG� D� OHQJWK\� RSLQLRQ� LQ�
People ex rel. Suthers v. Hall, Case 

No. 2014 CV 30833, denying the 

motion for temporary restraining order 

and preliminary injunction.  Judge 

+DUWPDQ�VDLG�WKDW�LW�ZDV�QRW�IRU�KLP�WR�
determine whether same-sex couples 

have a right to marry; the issue before 

him was whether the state had a right 

WR�SUHOLPLQDU\�UHOLHI�DJDLQVW�&OHUN�+DOO���
As to that, he weighed the factors for 

such pre-trial relief and decided that the 

state had come up short.  

$OWKRXJK� LW� ZDV� FOHDU� WKDW� +DOO·V�
issuance of marriage licenses to same-

sex couples violated existing Colorado 

law, it was also clear, as of the date of 

the hearing on this motion (July 9) that 

another Colorado district court as well 

as the 10th Circuit had ruled that same-

sex couples have a fundamental right 

to marry and the Colorado marriage 

ban was unconstitutional. Furthermore, 

he found, the state had failed to show 

WKDW� DOORZLQJ�+DOO� WR� FRQWLQXH� LVVXLQJ�
licenses imposed an irreparable injury 

on the state, characterizing most of 

the state’s assertions as speculative.  

+DUWPDQ� SRLQWHG� WR� WKH� VLWXDWLRQ� LQ�
California in 2004, when the California 

Supreme Court decreed that the City 

and County of San Francisco erred 

by issuing invalid marriage licenses 

to same-sex couples.  In that case, the 

California Supreme Court devised a 

UHPHG\�� OHDGLQJ� -XGJH� +DUWPDQ� WR�
conclude that this kind of situation 

was not irremediable!  As to the public 

interest, he found that the public interest 

in allowing individuals to exercise their 

fundamental federal constitutional 

rights would outweigh a public interest 

LQ� UHTXLULQJ� +DOO� WR� FRPSO\� ZLWK� WKH�
(probably unconstitutional) letter of 

H[LVWLQJ� &RORUDGR� ODZV�� +RZHYHU��
noting the possibility that ultimately the 

Supreme Court might rule that same-

sex couples do not have a right to marry, 

+DUWPDQ� RUGHUHG� WKDW� +DOO� FHUWLI\� WR�
VWDWH� RIÀFLDOV�ZKLFK�PDUULDJHV� DUH� IRU�
same-sex couples so that they can keep 

track of same in case they later need 

WR�EH� LQYDOLGDWHG�� DQG�KH�RUGHUHG�+DOO�
to notify all recipients of such licenses 

of the possibility that their marriages 

might subsequently be determined to 

EH� LQYDOLG�� � +H� GLG� QRW� GLUHFWO\� RSLQH�
on whether those who had married or 

might marry in this situation would be 

entitled to recognition of their marriages 

by the state while the appellate process 

unwinds on the Brinkman and Herbert 
FDVHV�� � -XGJH� +DUWPDQ� UHOLHG� KHDYLO\�
on U.S. v. Windsor and cited the long 

string of marriage equality rulings in 

discussing the public interest in this 

case.

So, despite uncertainty as to their 

YDOLGLW\�� +DOO� FRQWLQXHG� WR� LVVXH�
marriage licenses, soon to be joined 

E\� WKH� FOHUNV� LQ� 'HQYHU� DQG� 3XHEOR�
counties. By July 11, about 200 marriage 

licenses had been issued to same-sex 

couples in Colorado, and Attorney 

General Suthers had announced that 

he would seek prompt review of Judge 

+DUWPDQ·V� GHFLVLRQ� LQ� WKH� &RORUDGR�
Supreme Court.  Q
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The U.S. Court of Appeals for the 

9th Circuit announced on June 

24 that a call for en banc review 

of the panel decision in SmithKline 
Beecham v. Abbott Laboratories, 740 

F.3d 471 (9th Cir. Cal. 2014), had failed 

to receive a majority of the votes of the 

non-recused active judges of the circuit.  

2014 U.S. App. LEXIS 11868, 2014 WL 

2862588 (June 24, 2014) (denying en 

banc review, with dissenting opinion). 

There are 29 active judges, and 

seven recused themselves, leaving an 

“electorate” of 22 judges for this vote.  

-XGJH�'LDUPXLG�2·6FDQQODLQ�GLVVHQWHG��
in an opinion joined by Judges Bybee 

and Bea.  The circuit didn’t announce 

how many judges had voted for en banc 

review.  Judge O’Scannlain, probably 

the instigator of the call to poll the 

circuit, pointed out in his dissent that as 

neither party had sought en banc review, 

it appeared unlikely that either party 

would petition for certiorari, leaving 

the panel decision as the 9th Circuit’s 

new precedent holding that sexual 

orientation discrimination claims 

invoke heightened scrutiny of the 

challenged government action.  (Judge 

O’Scannlain had previously dissented 

from the circuit’s decision not to grant 

en banc review in Witt v. Dep’t of Air 
Force, 527 F.3d 806 (9th Cir. 2008), in 

which a panel of the court ruled that 

D� GXH� SURFHVV� FKDOOHQJH� WR� WKH� ´'RQ·W�
$VN��'RQ·W�7HOOµ�PLOLWDU\�SROLF\�VKRXOG�
receive heightened scrutiny based on 

the panel’s reading of Lawrence v. 
Texas.)

The underlying case is an anti-trust 

suit brought by SmithKline against 

$EERWW�IRU�LWV�SULFLQJ�RI�DQ�+,9�UHODWHG�
GUXJ�� �'XULQJ� MXU\� VHOHFWLRQ��$EERWW·V�
lawyer used a peremptory challenge 

to exclude a gay man as a potential 

juror, declining the court’s invitation 

to provide an argument in support of 

a “cause” strike.  On appeal, the 9th 

Circuit panel ruled that a peremptory 

challenge could not be used for this 

purpose.  Noting that the Supreme Court 

has extended Batson to cover cases in 

which the basis for exclusion would be 

D�VXVSHFW�RU�TXDVL�VXVSHFW�FODVVLÀFDWLRQ��
the panel held that excluding a juror 

based on sexual orientation would 

come within this rule.  Although the 

9th Circuit had ruled in prior cases that 

sexual orientation is neither a suspect 

QRU� TXDVL�VXVSHFW� FODVVLÀFDWLRQ�� WKH�
panel concluded that the Supreme 

Court’s decision in United States v. 
Windsor, 133 S. Ct. 2675 (2013), made 

those precedents obsolete.  Although 

the Supreme Court did not state that it 

was applying heightened scrutiny to the 

FKDOOHQJH� WR� WKH� 'HIHQVH� RI� 0DUULDJH�
Act, the panel asserted that the analysis 

and result in Windsor clearly involved 

some sort of heightened review, from 

which it drew the conclusion that sexual 

orientation claims invoke heightened 

scrutiny, and peremptory challenges 

cannot be used to exclude gay jurors 

because of their sexual orientation.  

In his dissent from the denial of en 

banc review, Judge O’Scannlain argued 

that this was a “clear” misconstruction 

of Windsor�� � +H� SRLQWHG� RXW� WKDW� WKH�
Windsor Court had expressly limited 

the extent of its holding, identifying 

the “class” at issue as “those persons 

who are joined in same-sex marriages 

made lawful by the State.”  Continued 

O’Scannlain, “The Windsor Court 

H[SUHVVO\� LGHQWLÀHG� WKH� FODVVLÀFDWLRQ�
relevant to its inquiry, but the 

panel’s opinion simply invented a 

QHZ� FODVVLÀFDWLRQ�� FRQFOXGLQJ� WKDW�
heightened scrutiny applies any time 

‘state action discriminates on the basis 

of sexual orientation.’  And the panel 

prefers entirely to disregard Windsor’s 

closing instruction: “This opinion and 

LWV�KROGLQJ�DUH�FRQÀQHG�WR�WKRVH�ODZIXO�
marriages’ that States like New York 

had chosen to recognize.”  O’Scannlain 

accused the panel of making the same 

´HUURUµ�KH�KDG�LGHQWLÀHG�LQ�KLV�Witt en 

banc dissent, of reading into Supreme 

Court decisions on gay rights doctrinal 

changes that O’Scannlain claimed were 

supported by the Supreme Court’s 

language in those cases.

But O’Scannlain’s dissenting 

opinion, telling as it was on the point 

of prior circuit precedent, drew votes 

from only two of his colleagues, 

leaving the panel decision to stand 

as the 9th Circuit’s precedent.  As 

O’Scannlain pointed out, this result 

ZLOO� EH� VLJQLÀFDQW� IRU� WKH� PDQ\�
marriage equality cases pending in the 

9th Circuit, which has scheduled oral 

arguments to be held September 8 in 

FDVHV�IURP�1HYDGD��,GDKR��DQG�+DZDLL��
while cases are pending before district 

courts in Alaska, Arizona and Montana.  

(All the other states in the circuit 

currently have marriage equality: 

California and Oregon by judicial 

GHFLVLRQ� DQG� :DVKLQJWRQ� DQG� +DZDLL�
by legislation.  Because of pending 

state court litigation challenging the 

+DZDLL� PDUULDJH� HTXDOLW\� ODZ� SDVVHG�
last year, the appellants in Jackson v. 
Abercrombie have refused to drop their 

appeal from the adverse district court 

9th Circuit Denies En Banc Review in SmithKline, 
Sticking With Heightened Scrutiny Standard for Sexual 
Orientation Cases

It appeared unlikely that either party would 
petition for certiorari, leaving the panel decision 
as the 9th Circuit’s new precedent.
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decision in that case, which is why a 

possibly moot case is being considered 

by the 9th Circuit as part of their 

´0DUULDJH� (TXDOLW\� 'D\µ� DUJXPHQWV����
O’Scannlain pointed out that Nevada 

authorities had relied on the panel 

decision in withdrawing their defense 

of the Nevada marriage amendment in 

WKH� SHQGLQJ� DSSHDO�� DQG� WKDW� RIÀFLDOV�
in Oregon may have similarly relied 

upon it in deciding not to appeal the 

district court’s decision in that state, 

HYHQ� WKRXJK� 'LVWULFW� -XGJH� 0LFKDHO�
McShane had disavowed reliance in 

light of the pending en banc poll, and 

had struck down the Oregon marriage 

amendment using a rational basis 

analysis.

O’Scannlain concluded: “I 

respectfully dissent from our 

regrettable failure to rehear this case 

en banc.  While this case may end 

here – neither party is likely to seek 

certiorari given that neither party 

urged en banc reconsideration of the 

applicable standard of review – reliance 

on the panel’s analysis as an example 

of anything more than an exercise 

of raw judicial will would be most 

unwise.”  When the issue of marriage 

HTXDOLW\� ÀQDOO\� JHWV� WR� WKH� 6XSUHPH�
Court, either during the 2014-15 or 

2015-16 terms, it will be interesting 

to see whether this prediction comes 

true.  If Justice Kennedy ends up 

being the swing voter and writing 

the majority opinion for marriage 

equality, his track record suggests that 

the resulting opinion will be no more 

likely to use the traditional language 

of 14th Amendment analysis than 

did his opinions in Lawrence, Romer 

and Windsor, so we may still lack an 

explicit ruling on the appropriate level 

of judicial review for sexual orientation 

discrimination claims.  If Kennedy 

is not willing to take the next step to 

ÀQG�D�FRQVWLWXWLRQDO�ULJKW�IRU�VDPH�VH[�
couples to marry and an opinion falls 

WR�&KLHI�-XVWLFH�5REHUWV�WR�DVVLJQ�DQG��
most likely, to write, one suspects that 

the reasoning of the SmithKline panel 

would not survive.  (One trusts that the 

Chief Justice would not be so incautious 

as to assign such an opinion to Justice 

Scalia!)  Q

The Supreme Court ruled by 5-4 

that a family-owned closely-held 

business corporation may seek 

an exemption from complying with a 

federal law of general application – the 

Affordable Care Act (ACA) -- on free 

exercise of religion grounds under the 

IHGHUDO� 5HOLJLRXV� )UHHGRP� 5HVWRUDWLRQ�
$FW�RI�������5)5$��LQ�Burwell v. Hobby 
Lobby Stores, Inc., 2014 WL 2921709, 

2014 U.S. LEXIS 4505 (June 30, 2014).  

Although Justice Samuel Alito, writing 

for the Court, strove to characterize 

the Court’s holding as narrow and 

IRFXVHG�� WKH� FDVH� UDLVHG� VLJQLÀFDQW�
implications in light of attempts by some 

small businesses to avoid serving gay 

people and same-sex couples based on 

religious objections of business owners.  

,Q� KHU� GLVVHQWLQJ� RSLQLRQ�� -XVWLFH� 5XWK�
Bader Ginsberg cited two state court 

decisions that had rejected such religious 

exemption claims in a gay context, 

questioning how they would fare under 

the holding in Hobby Lobby.
Justice Alito claimed that the Court 

was ruling narrowly on the claim of the 

WZR� FRUSRUDWH� SDUWLHV�� +REE\� /REE\�
Stores, a 13,000-employee arts and crafts 

chain owned by the members of a devoutly 

Catholic family, and Conestoga Wood 

Specialties Corporation, a 950-employee 

business owned by a Mennonite family.  

Both corporations claimed a religious 

exemption from having to provide the 

full formulary of female contraceptives 

VSHFLÀHG� LQ� IHGHUDO� UHJXODWLRQV� WR� EH�
in compliance with the ACA, relying 

RQ� D� SURYLVLRQ� LQ� 5)5$� SURKLELWLQJ�
the government from “substantially 

burden[ing] a person’s exercise of 

religion even if the burden results 

from a rule of general applicability” 

unless the government shows that 

“application of the burden to the person 

– (1) is in furtherance of a compelling 

governmental interest; and (2) is the 

least restrictive means of furthering that 

compelling governmental interest.”  The 

JRYHUQPHQW� DUJXHG� WKDW� DV� IRU�SURÀW�
corporations neither company could 

be considered a “person” for purposes 

RI� 5)5$�� DQG� WKDW� WKH� FRPSDQLHV� DV�
such could not be “burdened” because 

business corporations are not capable of 

“exercise of religion.”  The companies 

claimed that the contraceptive devices 

and formulations in question functioned 

as abortion agents – a contention rejected 

by most medical authorities -- and that 

their religious beliefs prevented them 

from being party in any way to providing 

such agents to their employees.

$OLWR� UHVRUWHG� WR� WKH� 'LFWLRQDU\�
$FW�� D� IHGHUDO� VWDWXWH� GHÀQLQJ� WHUPV� LQ�
situations where individual statutes lack 

H[SUHVV� GHÀQLWLRQV�� WR�ÀQG� WKDW� ´SHUVRQµ�
generally includes corporations in 

IHGHUDO� VWDWXWHV�� � +H� DOVR� QRWHG� WKDW� WKH�
statute and its implementing regulations 

support the companies’ argument that 

corporations, not just individual people, 

may exercise religion in this connection, 

since they exempt religious corporations 

(such as churches and synagogues) 

from complying with provisions that 

would violate the corporations’ religious 

doctrines, and also provide a “work-

DURXQGµ� IRU� QRQ�SURÀW� FRUSRUDWLRQV� WKDW�
FODLP� UHOLJLRXV� DIÀOLDWLRQV� E\�ZKLFK� WKH�
corporations are excused from providing 

the coverage if they certify that doing so 

would contradict their religious principles. 

Furthermore, he contended, family-owned 

closed-corporations are in effect alter egos 

of their owners, such that a legal obligation 

placed on the business is directly felt by the 

owners.  Alito’s contention that the ruling 

was narrow was based on the idea that the 

Court was deciding the claim presented 

by these two particular companies and 

was not ruling on whether publicly-traded 

corporations, for example, could exercise 

religion as well, but he also asserted the 

unlikelihood that large, publicly-traded 

companies would seek exemption from 

the requirements of the ACA on this 

ground.

Supreme Court Holds RFRA Defense 
against General Application Statutes 
is Available to Closely-Held Business 
Corporations
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$V� WR� WKH� WHVW� UHTXLUHG� E\� 5)5$��
Alito accepted without further 

analysis the government’s claim 

that it had a compelling interest in 

seeing that women’s health insurance 

included coverage for these particular 

contraceptives, but concluded that the 

government failed the “least restrictive 

means test” because there were at least 

two less restrictive ways to vindicate 

that interest: the government could 

SURYLGH� WKH� EHQHÀW� DW� LWV� RZQ� H[SHQVH��
or it could extend the “work-around” 

DOUHDG\� SURYLGHG� IRU� QRQ�SURÀW�
UHOLJLRXVO\�LGHQWLÀHG� FRUSRUDWLRQV� WR�
closely-held family-owned businesses.  

Either way, the cost of providing the 

coverage would be shifted away from 

the protesting companies, which would 

no longer be burdened by the expense 

RI�SURYLGLQJ�D�EHQHÀW�WKDW�ZDV�FRQWUDU\�
to their religious beliefs.  Ultimately, 

of course, that cost would be shifted to 

the public at large, whose taxes would 

IXQG� D� JRYHUQPHQW� EHQHÀW� RU� SUHPLXP�
expenses would rise to compensate 

insurance companies for providing the 

coverage to the employees of objecting 

employers.  

Alito noted in passing that the Court 

had recently granted interim relief 

WR� D� QRQ�SURÀW� UHOLJLRXVO\�LGHQWLÀHG�
corporation that was challenging 

the constitutionality of the “work-

around.”  This organization claimed 

that by requiring the corporation to 

certify its religious objection to the 

insurance company, the government 

was implicating the corporation in 

qualifying its employees to receive the 

EHQHÀW�� � $OLWR� VDLG� WKH� &RXUW� ZDV� QRW�
passing on the validity of that claim in 

this case, although the Court’s citation 

of the “work-around” as an available less 

restrictive alternative at least implied the 

possibility that it was constitutional, 

and Justice Anthony Kennedy, in a 

concurring opinion, also relied on this 

“work-around” as evidence of a less 

restrictive alternative.  The Court also 

noted that thousands of employers were 

already exempt from the contraceptive 

coverage requirement either because 

WKH\� HPSOR\HG� IHZHU� WKDQ� ÀIW\�
workers or provided insurance through 

“grandfathered” insurance plans that 

did not include the coverage, implicitly 

questioning how “compelling” the 

government interest was if so many 

workers were not being provided the 

EHQHÀW�XQGHU�WKH�$&$�
Justice Ginsburg in dissent sounded 

the alarm that the Court’s opinion, 

although claimed by the majority to be 

modest in scope, was actually opening 

the door to many more religious freedom 

challenges to the application of statutes 

of general application.  Although Justice 

Alito stated, without any real analysis, 

that of course an employer would not be 

able to claim the right to discriminate 

based on race because of its religious 

beliefs in violation of Title VII of the Civil 

5LJKWV�$FW�RI�������*LQVEXUJ�ZDV�QRW�VR�
sure of this or of a long list of statutory 

obligations that have been contested 

from time to time on free exercise of 

religion grounds by individuals and 

businesses.  Of particular concern for 

LGBT rights, she noted the potential 

impact in cases like In re Minnesota ex 
rel. McClure, 370 N.W.2d 844 (Minn. 

1985), appeal dismissed, 478 U.S. 1015 

(1986), and Elane Photography, LLC v. 
Willock, 309 P.3d 53 (N.M. 2013), cert. 

denied, 134 S. Ct. 1787 (2014).  In both 

cases, the state courts had rejected free 

exercise religious exemption claims 

by small businesses that sought, inter 

alia, to withhold services from gay 

clients.  McClure involved a Minnesota 

health club owned by born-again 

Christians who sought to exclude from 

membership any person “antagonistic 

to the Bible” including “fornicators and 

homosexuals.”  Elane Photography 

involved a New Mexico wedding 

photographer who denied services to 

a lesbian couple for their commitment 

ceremony.  In Elane, the New Mexico 

Supreme Court was construing a 

claim of freedom of expression and 

free exercise of religion under the 1st 

Amendment and New Mexico’s version 

RI� 5)5$�� � ´:RXOG� 5)5$� UHTXLUH�
exemptions in cases of this ilk?” asked 

Ginsburg.  “And if not, how does the 

Court divine which religious beliefs 

are worthy of accommodation, and 

which are not?  Isn’t the Court disarmed 

from making such a judgment given 

its recognition that ‘courts must not 

presume to determine. . . the plausibility 

of a religious claim’?”  

Ginsburg also noted that despite the 

Court’s disclaimer of the narrowness of 

LWV�UXOLQJ��LWV�UHOLDQFH�RQ�WKH�'LFWLRQDU\�
$FW�WR�GHÀQH�´SHUVRQµ�LQ�5)5$�GLG�QRW�
make any distinction between different 

types of corporations and, having 

rejected the contention that there was 

something about the corporate form 

of doing business that should exclude 

free exercise of religion claims by 

corporations, the Court left wide open the 

possibility that any business corporation 

could claim a religious exemption 

XQGHU�5)5$���6KH�SRLQWHG�WR�D�UDQJH�RI�
medical procedures and treatments that 

have aroused religious objections in the 

past from a range of religious traditions. 

´$FFRUGLQJ�WR�FRXQVHO�IRU�+REE\�/REE\��
‘each one of these cases would have to 

be evaluated on its own applying the 

compelling interest-least restrictive 

alternative test,’” she noted,  “Not much 

help there for the lower courts bound by 

today’s decision.”

Ginsburg expressed fear that “the 

&RXUW� KDV� YHQWXUHG� LQWR� D� PLQHÀHOG�
E\� LWV� LPPRGHUDWH� UHDGLQJ� RI� 5)5$�µ�
arguing that religious exemptions should 

EH�FRQÀQHG�WR�RUJDQL]DWLRQV�́ IRUPHG�IRU�
a religious purpose, engaged primarily 

in carrying out that religious purpose, 

and not engaged substantially in the 

exchange of goods or services for money 

beyond nominal amounts.”  Justice 

Sonia Sotomayor joined the dissent in 

Ginsburg expressed fear that “the Court has 
ventured into a minefield by its immoderate 
reading of RFRA.” 
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full, while Justices Stephen Breyer and 

Elena Kagan joined in part, preferring 

not to decide in this case whether for-

SURÀW�FRUSRUDWLRQV�RU�WKHLU�RZQHUV�PD\�
EULQJ� FODLPV� XQGHU� 5)5$�� EHFDXVH�
they agreed with Justice Ginsburg that 

HYHQ�LI�RQH�DVVXPHV�5)5$�DSSOLHV��WKH�
plaintiffs’ challenge to the contraceptive 

coverage would fail on the merits for the 

reasons she articulated.  

Political reaction to the ruling 

ZDV�� SUHGLFWDEO\�� GLYLGHG�� � 5HSXEOLFDQ�
spokespersons, always hostile to the 

ACA and government mandates on 

businesses, applauded the holding, while 

'HPRFUDWLF�VSRNHVSHUVRQV�DQG�DGYRFDWHV�
for reproductive health, women’s 

issues, and LGBT rights condemned 

LW�� � &RQJUHVVLRQDO� 'HPRFUDWV� TXLFNO\�
drafted remedial legislation, which was 

introduced in both house of Congress 

RQ� -XO\� �� �6�� ������+�5�� ������� �*LYHQ�
the sharp political split, nobody was 

predicting enactment in this Congress, 

EXW�6HQDWH�0DMRULW\�/HDGHU�+DUU\�5HLG�
�'��1HY��� VDLG� WKDW� EULQJLQJ� D� UHPHGLDO�
ELOO�WR�WKH�ÁRRU�IRU�D�YRWH�GXULQJ�WKH�-XO\�
session was a priority.  The measure was 

WLWOHG� ´3URWHFW� :RPHQ·V� +HDOWK� IURP�
Corporate Interference Act of 2014.”  

Its operative language provides that an 

employer “shall not deny coverage of 

D� VSHFLÀF� KHDOWK� FDUH� LWHP� RU� VHUYLFHµ�
where the coverage “is required under 

any provision of Federal law or the 

regulations promulgated thereunder.”  It 

also states that this requirement applies 

“notwithstanding any other provision 

of Federal law, including Public Law 

��������µ�ZKLFK� LV� 5)5$�� � 3DVVDJH� RI�
this bill would meet concerns that were 

expressed in the aftermath of the Hobby 
Lobby decision that some employers 

PLJKW�WU\�WR�H[HUFLVH�WKHLU�5)5$�ULJKWV�
to refuse to cover Truvada, a drug now 

being heavily touted by some public 

health authorities as the key to breaking 

WKH� EDFN� RI� WKH� +,9� HSLGHPLF� E\�
making available a medication (albeit 

prohibitively costly to the individual if 

not covered by insurance) that almost 

HOLPLQDWHV�WKH�GDQJHU�RI�DFTXLULQJ�+,9�
infection.  Employers with religious 

objections to homosexual acts might 

argue that use of Truvada encourages 

homosexual sex by virtually eliminating 

WKH�ULVN�RI�FRQWUDFWLQJ�+,9���Q

The Alabama Court of Criminal 

$SSHDOV� KDV� UHYHUVHG� WKH� 'DOODV�
Circuit Court’s conviction of a 

man found guilty under Alabama’s 

sodomy law (entitled “sexual 

misconduct”) and ordered his acquittal, 

in Williams v. State of Alabama, 2014 

Ala. Crim. App. LEXIS 42, 2014 WL 

2677722 (June 13, 2014).

7KH� 'HIHQGDQW� DOOHJHGO\� IRUFHG� D�
male motel employee into a private 

bathroom and engaged in anal sex with 

him.  After the employee contacted the 

police and underwent a sexual assault 

H[DPLQDWLRQ�ZKLFK�IRXQG�DQG�LGHQWLÀHG�
'HIHQGDQW·V� '1$� LQ� WKH� HPSOR\HH��
'HIHQGDQW� ZDV� DUUHVWHG�� � 'HIHQGDQW�
was indicted by a grand jury for one 

FRXQW�RI�́ VRGRP\�LQ�WKH�ÀUVW�GHJUHH�µ�DQ�
offense for which the victim’s consent is 

a defense.  

$W� WULDO� WKH�'HIHQGDQW� FODLPHG� WKDW�
he and the employee had engaged 

in consensual anal sex.  The Judge 

instructed the jury that while consent 

of the victim was a defense to the 

KLJKHVW� FKDUJH� RI� ´VRGRP\� LQ� WKH� ÀUVW�
degree,” consent was not a defense to 

the lesser-included offense of “sexual 

misconduct,” which criminalized “any 

DFW� RI� VH[XDO� JUDWLÀFDWLRQ� EHWZHHQ�
persons not married to each other 

involving the sex organs of one person 

and the mouth or anus of another” and 

ZKLFK�VSHFLÀFDOO\�VWDWHV�WKDW�FRQVHQW�LV�
QRW� D� GHIHQVH�� � 'HIHQGDQW� DUJXHG� WKDW�
consensual and private same-sex anal 

sex could not be criminalized in light 

of the U.S. Supreme Court’s decision 

in Lawrence v. Texas, 539 U.S. 558 

(2003), but the judge instructed the jury 

pursuant to the statute that consent was 

not a defense, and the jury accordingly 

IRXQG�'HIHQGDQW�QRW�JXLOW\�RI� VRGRP\�
LQ�WKH�ÀUVW�GHJUHH�DQG�JXLOW\�RI�VH[XDO�
misconduct.

'HIHQGDQW� ÀOHG� D� PRWLRQ� RI�
acquittal, which was denied, and 

appealed the decision, arguing that 

the sexual misconduct statute was 

unconstitutional under Lawrence v. 

Texas.  The State agreed on appeal that 

Lawrence “prohibits prosecution for 

consensual anal sex,” but argued that 

the court of appeals should not reverse 

DQG� DFTXLW� WKH� 'HIHQGDQW�� EXW� LQVWHDG�
should add as an element of the crime 

the requirement that the sexual act 

be committed without consent of the 

victim and remand the case for a new 

trial.

In a per curiam decision, the 

Alabama Court of Criminal Appeals 

agreed that pursuant to Lawrence the 

statute was unconstitutional.  The court 

rejected the State’s argument that the 

court should modify the statute by 

interpretation, holding that “as the 

judicial branch of government, this 

Court can only interpret the law… 

therefore, we will not… amend [the 

law] to make it constitutional.”  

Furthermore, the court held that to 

remand the case for a new trial under 

a constitutional interpretation of the 

ODZ�ZRXOG�YLRODWH�WKH�'RXEOH�-HRSDUG\�
Clause of the Fifth Amendment of the 

United States Constitution, stating that 

'HIHQGDQW� ´ZDV� DFTXLWWHG� RI� VRGRP\�
LQ�WKH�ÀUVW�GHJUHH��DQ�RIIHQVH�IRU�ZKLFK�
FRQVHQW�ZDV�D�GHIHQVH���>'HIHQGDQW@�ZDV��
therefore, acquitted of nonconsensual 

sex.  Accordingly, to reverse the 

conviction and remand this case for a 

new trial on a charge of nonconsensual 

sex based on the same facts presented 

GXULQJ� WKH� ÀUVW� WULDO� ZRXOG� YLRODWH�
double-jeopardy principles.”  

Finally, the court ruled that 

remanding for a second trial would also 

violate the ex post facto clause of the 

United States Constitution because “an 

unforeseeable judicial enlargement of a 

criminal statute, applied retroactively, 

operates precisely like an ex post facto 

law.” Accordingly, the court held that 

the sexual misconduct statute was 

unconstitutional and that the circuit 

FRXUW� HUUHG� LQ� GHQ\LQJ� 'HIHQGDQW·V�
motion for a judgment of acquittal, and 

reversed the circuit court’s decision.  

–Bryan C. Johnson

Alabama Appeals Court Reverses 
Sodomy Conviction Pursuant to 
Lawrence v. Texas
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A dopting a gender-neutral 

interpretation of the state’s 

paternity laws, the New 

+DPSVKLUH�6XSUHPH�&RXUW�UXOHG�RQ�-XO\�
2 that a lesbian co-parent was entitled 

to pursue parental rights of a child born 

during her relationship with her former 

partner, and that if her parental rights 

were established, she could intervene 

to oppose adoption of the child by 

her former partner’s husband.  In re 
Guardianship of Madelyn B., 2014 

1�+�� /(;,6� ���� ����� :/� ����������
-XVWLFH� *DU\� +LFNV� ZURWH� WKH� RSLQLRQ�
for the unanimous court.  The co-parent 

is represented by Boston-based Gay & 

/HVELDQ�$GYRFDWHV�	�'HIHQGHU·V��1HZ�
England’s LGBT public interest law 

ÀUP�� ZKRVH� VWDII� DWWRUQH\� -DQVRQ�:X�
wrote the brief and argued the appeal.

Susan B., the appellant, alleged 

that she and Melissa met in 1997, 

became romantically involved, and 

held a commitment ceremony in 1998.  

Melissa took Susan’s last name and 

they intended to raise a family together.  

They selected a sperm donor of Irish 

heritage similar to Susan’s when 

Melissa sought to become pregnant.  

Madelyn was born in 2002. Susan 

and Melissa gave Madelyn Susan’s 

middle and last names.  Both women 

were named on birth announcements 

sent to friends and family and printed 

in the local newspaper, and Susan 

was listed as a parent on Madelyn’s 

preschool documents and her medical 

records.  Susan was fully involved in 

her daily care and the women made 

joint decisions regarding health care, 

education and religion.  At the time 

1HZ�+DPSVKLUH� ODZ�GLG�QRW� DOORZ� IRU�
second-parent adoption, but Susan 

successfully petitioned to be appointed 

legal guardian of Madelyn, and Melissa 

amended her will to appoint Susan as 

Madelyn’s guardian in case Melissa 

were to die while Madelyn was a minor.

The women’s relationship ended 

in 2008 when Madelyn was six, 

several years before� 1HZ� +DPSVKLUH�
eventually legislated to allow civil 

unions and, subsequently, same-

sex marriage.  Melissa and Madelyn 

moved in with Eugene, who Melissa 

subsequently married.  There was an 

agreed visitation schedule for Susan, 

who continued to provide child support, 

but in February 2013 Melissa stopped 

cashing the child support checks and 

informed Susan that Madelyn no longer 

wanted a relationship with her, cutting 

RII�YLVLWDWLRQ���0HOLVVD�ÀOHG�D�PRWLRQ�WR�
terminate Susan’s guardianship as “no 

longer necessary” since Melissa was 

now married.  A few days later, Melissa 

ÀOHG� DQ� ´HPHUJHQF\�PRWLRQ�µ� DOOHJLQJ�
fears for Madelyn’s safety since Melissa 

had showed up at Madelyn’s school 

and contacted family members.  The 

court suspended the guardianship 

that day, but scheduled no hearing.  

6XVDQ�� UHSUHVHQWLQJ� KHUVHOI�� ÀOHG� DQ�
objection, but the court terminated the 

guardianship, and held that Susan had 

no standing to object as the reason for 

the guardianship no longer pertained 

because Melissa had married Eugene, 

the child’s stepfather. The court denied 

Susan’s subsequent motion for a 

KHDULQJ�� DV� 0HOLVVD� QRWLÀHG� WKH� FRXUW�
that Eugene was planning to adopt 

Madelyn. The court also rejected any 

attempt by Susan to intervene in the 

DGRSWLRQ�SURFHHGLQJ��ÀQGLQJ�WKDW�6XVDQ�
was “not a parent” and thus not entitled 

to participate.

7KH� 1HZ� +DPSVKLUH� 6XSUHPH�
Court found that the trial court erred in 

dismissing Susan’s parenting petition, 

ÀQGLQJ�LW�DSSURSULDWH�WR�IROORZ�WKH�OHDG�
of courts in several other states that 

had adopted the Uniform Parentage 

Act and to construe the Act’s nouns 

as gender-neutral. Consequently, the 

procedures for determining parental 

status of a man who was not married to 

a child’s mother could be followed, and 

a court could determine that the birth 

mother’s same-sex partner was a parent 

RI�WKH�FKLOG���-XVWLFH�+LFNV�UHYLHZHG�WKH�
rulings from other states and the court’s 

own case law supporting the policy goal 

RI�ÀQGLQJ�SDUHQWDO�VWDWXV�ZLWKRXW�UHJDUG�
to biological ties in appropriate cases, 

and held that the paternity provision 

RI�WKH�1HZ�+DPSVKLUH�VWDWXWH�´DSSOLHV�
equally to women and men.” 

“Assuming the truth of Susan’s 

alleged facts, and construing all 

reasonable inferences in the light most 

favorable to her, we conclude that she 

adequately pleaded that she received 

Madelyn into her home and openly held 

0DGHO\Q�RXW�DV�KHU�FKLOG�µ�ZURWH�+LFNV�
for the court.

 “She and Melissa planned to have 

and raise children together,” continued 

+LFNV�� ´7KH\� SUHSDUHG� 0DGHO\Q·V�
nursery together in the home they had 

jointly purchased because they ‘thought 

it would be a good place to raise a family.’  

When Madelyn was born, Susan was in 

the delivery room.  She alleges: ‘From 

the very beginning, Maddie, Melissa 

and I were a family.  Melissa was the 

‘Mommy,’ and I was the ‘Momma.’  

Together we were … Maddie’s parents, 

and Maddie was our daughter.  I loved 

New Hampshire Supreme Court Upholds Lesbian Co-
Parent Standing in Custody Dispute

The New Hampshire Supreme Court found 
that the trial court erred in dismissing Susan’s 
parenting petition, finding it appropriate to 
follow the lead of courts in several other states.
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Maddie as my daughter, treated her 

as my daughter, and saw her as my 

daughter.’  Susan’s allegations, taken as 

true, indicate that Melissa also regarded 

Susan as Madelyn’s parent as evidence 

by, among other things, giving Susan 

a greeting card commemorating the 

‘Birth of Our Baby,’ and including her as 

‘Momma,’ and her parents as Madelyn’s 

grandparents, on Madelyn’s family tree.  

The allegations also indicate that Susan 

appeared ‘to the world’ to be Madelyn’s 

parent.  Madelyn shares Susan’s last 

name. Susan was named as parent, along 

with Melissa, in birth announcements 

and in a church ceremony.  Susan was 

named as a parent in Madelyn’s school 

and medical records, and was treated 

as a parent at Madelyn’s preschool.  

Taking Susan’s allegations as true and 

drawing all reasonable inferences in 

her favor, we hold that she has stated 

a claim for presumed parentage under 

>1HZ�+DPSVKLUH·V�SDUHQWDJH�VWDWXWH�@µ
The court reversed the trial court’s 

dismissal of Susan’s petition and 

directed the court to schedule a “prompt 

hearing” on her request for temporary 

orders stating her parental rights.  The 

court also vacated the lower court’s 

denial of Susan motion to intervene 

in the adoption proceedings.  If, as 

H[SHFWHG�� WKH� WULDO� FRXUW� FRQÀUPV� KHU�
parental rights, she would be entitled 

to deny consent to the adoption.  The 

court also vacated the trial court’s 

termination of the guardianship and 

ordered that those proceedings be 

VWD\HG�XQWLO�WKH�SDUHQWDO�LVVXH�LV�ÀQDOO\�
determined.  

The court received a joint-amicus 

brief from the American Academy of 

$VVLVWHG� 5HSURGXFWLYH� 7HFKQRORJ\�
Attorneys, the American Fertility 

$VVRFLDWLRQ�� WKH�5HSURGXFWLYH� 6FLHQFH�
Center of New England, the New 

+DPSVKLUH� &LYLO� /LEHUWLHV� 8QLRQ��
COLAGE, Family Equality Council, 

+XPDQ� 5LJKWV� &DPSDLJQ�� /DPEGD�
Legal, the National Center for 

/HVELDQ� 5LJKWV�� DQG� WKH�1DWLRQDO�*D\�
and Lesbian Task Force, written by 

attorneys from Pierce Atwood LLP of 

Portsmouth and Lambda Legal’s New 

<RUN�RIÀFH���Q

On June 11, 2014, the Alaska 

6XSUHPH� &RXUW� DIÀUPHG� WKH�
superior court’s decision in favor 

of a father in a custody case. This decision 

stemmed from the mother’s adverse 

reaction to her younger son identifying as 

female.  Kristin L. v. Benjamin W., 2014 

Alas. LEXIS 111, 2014 WL 2716842.

Kristen (mother) and Benjamin 

(father) divorced in early 2012. The two 

agreed to share custody of their two sons.  

The two boys were born in 2003 and 

2005.  Kristen lives in Anchorage, and 

originally had physical custody of the 

children.  Benjamin lives in California, 

and was authorized for weekly Skype 

contact and the children were to travel 

to California for Christmas and summer 

visitations.  Benjamin is in the Air Force 

and travels a lot for work and the visitation 

schedule suited his work obligations. 

Both parents were aware that their 

youngest son engaged in feminine 

behaviors, including wearing girl’s 

clothing and wearing nail polish.  At the 

same time, both parents were hopeful 

that their youngest son was merely going 

through a “phase” and would grow out of 

it.

Kristen was not accepting of the 

behavior exhibited by her youngest son 

during this “phase,” whereas Benjamin 

was more accepting of his son’s behavior. 

Kristen’s attorney attempted to leverage 

Benjamin’s tolerance of his son’s 

behavior to indicate a lack of concern for 

KLP��VSHFLÀFDOO\�DUJXLQJ�WKDW�%HQMDPLQ·V�
family found the whole situation too 

amusing and was not taking it seriously.  

Kristen’s attorney authored a letter in 

2011 to Benjamin’s attorney accusing 

%HQMDPLQ� RI� ÀQGLQJ� WKH� EHKDYLRU�
“amusing” and “cute.”  The attorney 

explained that these behaviors were 

causing problems at school and were not 

in his son’s best interest.

The issue on appeal was whether 

the superior court erred in concluding 

there had been a substantial change of 

circumstances affecting the custody of the 

two children warranting consideration of 

the children’s best interests for a possible 

FXVWRG\� PRGLÀFDWLRQ�� 7KH� $ODVND�
Supreme Court saw no such error and 

DIÀUPHG�WKH�PRGLÀFDWLRQ�JLYLQJ�FXVWRG\�
to Benjamin. Alaska Statute 25.20.110(a) 

provides that “an award of custody of 

a child or visitation with the child may 

EH� PRGLÀHG� LI� WKH� FRXUW� GHWHUPLQHV�
that a change in circumstances requires 

WKH� PRGLÀFDWLRQ� RI� WKH� DZDUG� DQG� WKH�
PRGLÀFDWLRQ�LV�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�
child.”

The court based its decision on 

information presented by Benjamin 

after the children arrived in California 

in June 2013 for their summer visitation. 

Benjamin saw bruises on the younger 

child. Benjamin, concerned, asked his 

younger son how he acquired the bruises. 

The child hid behind a pillow and did not 

answer the father. Benjamin took both 

of his sons to a therapist in California. 

+H� WROG� WKH� WKHUDSLVW� DERXW� WKH�EUXLVLQJ�
he observed as well as the feminine 

behaviors his younger son was exhibiting. 

The children opened up to therapist 

and admitted that their mother was 

responsible for the younger boy’s bruises. 

6LJQLÀFDQWO\�� WKH�\RXQJHU� FKLOG� WROG� WKH�
therapist that he should have been born a 

girl. It was also revealed through therapy 

that the mother said “gays are sick.” The 

WKHUDSLVW�RQO\�QHHGHG�WZR�YLVLWV�WR�ÀOH�D�
report with California’s Child Protective 

Services regarding her concern that the 

mother had abused the younger child 

and was not acting in the children’s best 

interests. 

Benjamin ultimately reported the 

child’s statements to police in California 

DQG� $QFKRUDJH�� � %HQMDPLQ� ÀOHG� WKH�
PRGLÀFDWLRQ�UHTXHVW�EDVHG�RQ�WKH�DERYH��
.ULVWHQ�RSSRVHG�KLV�PRGLÀFDWLRQ�UHTXHVW���
The court ordered an evidentiary hearing 

to determine whether there had been a 

substantial change of circumstances that 

ZDUUDQWHG�D�PRGLÀFDWLRQ�WR�WKH�FXVWRG\�

Alaska Supreme Court Approves 
Removal of Son with Gender Identity 
Issues from Custody of Abusive 
Mother
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agreement that would serve the best 

interests of the children. 

Kristen produced a host of witnesses 

to support her position and Benjamin 

presented his therapist’s opinion.  The 

superior court concluded that there 

had been a substantial change of 

circumstances affecting the children 

because of Kristen’s physical abuse and 

inability to handle her son’s transgender 

expression.  

The court determined that a custody 

PRGLÀFDWLRQ� ZDV� QHFHVVDU\� EDVHG� RQ�
the physical abuse and the statutory best 

interests of the children analysis. The 

only conclusion for the court was that 

sole legal and primary physical custody 

of both sons should be with Benjamin.  

The court gave Kristen limited 

unsupervised visitation in California and 

the possibility of potential unsupervised 

visitation in Alaska after complying with 

a number of conditions.

Kristen’s appeal failed because her 

only argument challenged the superior 

FRXUW·V� IDFWXDO�ÀQGLQJV��.ULVWHQ�GLG�QRW�
otherwise challenge the decision.  

The Alaska Supreme Court focused 

its discussion on the mother’s alleged 

physical abuse rather than the child’s 

gender identity issues.  Ultimately, this 

decision removed a child struggling 

with gender identity issues from an 

environment that was unsupportive and 

physically abusive.  

*HQGHU�G\VSKRULD�LV�GHÀQHG�DV�EHLQJ�
discontent with one’s biological sex and/

or assigned gender. Some research shows 

that children that struggle with gender 

dysphoria are more likely to identify as 

gay or lesbian as adults rather than as 

WUDQVJHQGHU�� 5HJDUGOHVV� RI� WKLV�� LW� FDQ�
be challenging to raise a child who is 

struggling with their gender. The mother 

in this case was not only unsupportive; 

VKH� ZDV� DFWLYHO\� DEXVLYH�� +HU� DFWLRQV�
could scar her son not only physically 

but also psychologically. It is hoped 

that being removed from this home 

environment will allow the boy to learn 

who he is without the threat of violence. 

Maybe in a more supportive environment 

he will thrive and be successful. –   Tara 
Scavo

Tara Scavo is an attorney in 
Washington D.C.

Sometimes the road yet to be 

travelled in civil rights is best 

illustrated in cases about prisoners.  

8QLWHG�6WDWHV�0DJLVWUDWH�-XGJH�'RXJODV�
F. McCormick dismissed the claims 

of inmate James Monroe, who alleged 

that he suffered repeated and various 

retaliation “for agreeing to have a 

transgender cellmate” and refusing “to 

exchange jobs with another inmate and 

to move out of the unit” because the 

GHIHQGDQW�RIÀFHU�´GLG�QRW�ZDQW�DQ\�¶IDJV�
in the building.’”  Monroe sued correction 

RIÀFHU�-��+HLQOHQ�DQG�WHQ�RWKHU�GHIHQGDQWV�
�DOOHJHGO\� ´UHVSRQVLEOH� IRU� +HLQOHQµ��
after he endured mail tampering, removal 

from his job, verbal threats, attempts to 

set him up for assault as a “snitch,” and 

false misbehavior reports – described 

in Monroe v. Heinlen�� ����� 8�6�� 'LVW��
/(;,6��������&��'��&DOLI���-XQH�����������

Judge McCormick reviewed the pro 

VH�SDSHUV�IRU�VXIÀFLHQF\�XQGHU����8�6�&��
§§ 1915(e)(2) and 1915A.  Monroe sued 

+HLQOHQ� LQGLYLGXDOO\� DQG� RIÀFLDOO\�� EXW�
he named the remaining defendants 

RQO\� LQ� WKHLU�RIÀFLDO�FDSDFLWLHV�� VHHNLQJ�
damages and injunctive relief, including 

expungement of his disciplinary record.   

-XGJH� 0F&RUPLFN� IRXQG� WKH� RIÀFLDO�
capacity claims damages barred by 

VRYHUHLJQ� LPPXQLW\�� +H� GLVFXVVHG�
potential claims for injunctive relief 

against the “supervisors,” but he found 

LQVXIÀFLHQW� SOHDGLQJ� RI� NQRZOHGJH��
pattern, practice, or other non-

respondeat-superior basis for relief under 

Hafer v. Melo, 502 U.S. 21, 30 (1991); and 

Will v. Michigan Dep’t of State Police, 

491 U.S. 58, 64-66 (1989).

$V� WR� +HLQOHQ�� -XGJH� 0F&RUPLFN�
found that the allegations did not rise 

WR� HLWKHU� (LJKWK� $PHQGPHQW� RU� 'XH�
Process violations. The allegations were 

LQVXIÀFLHQWO\� VSHFLÀF�� DQG� 0RQURH�
received procedural due process on his 

misbehavior reports.  For the latter point, 

Judge McCormick relied on the Second 

Circuit case of Freeman v. Rideout, 808 

)��G� ����� ���� ��G�&LU�� ������� +H� GRHV�
not mention the exception for retaliatory 

discipline recognized in Franco v. Kelly, 

854 F.2d 584, 589 (2d Cir. 1988).  

Judge McCormick granted Monroe 

leave to amend within 35 days, because 

“it is not absolutely clear that Plaintiff’s 

SOHDGLQJ� GHÀFLHQFLHV� FDQQRW� EH� FXUHG�
by amendment.” Although Judge 

McCormick mentioned supervisory 

liability for “knowledge of and 

acquiescence in unconstitutional conduct 

by his or her subordinates,” citing Starr 
v. Baca, 652 F.3d 1202, 1207 (9th Cir. 

2011); he did not explain what would 

be adequate, leaving it to this pro se 

SODLQWLII�WR�LQWXLW��WKH�PLVVLQJ�VSHFLÀFLW\��
the supervisory allegations that would 

VXIÀFH�� DQG� WKH� GLVWLQFWLRQ� EHWZHHQ�
RIÀFLDO�DQG�LQGLYLGXDO�FDSDFLW\���

The decision does not mention Equal 

Protection, or retaliation based on First 

Amendment associational rights for this 

kind of plaintiff in this setting; but this 

writer is reminded of early civil rights 

cases in which human interaction now 

taken for granted was subject to massive 

accepted resistance.  In Adickes v. S. H. 
Kress & Co., 398 U.S. 144 (1970), the 

plaintiff alleged that she was refused 

service in 1966 Mississippi because 

she was “a Caucasian in the company 

of Negroes,”  contrary to the custom of 

segregating the races in public eating 

establishments. The court dismissed 

this count because she failed to prove a 

custom of refusing service to mixed race 

parties.  In short, the pervasiveness of 

the discrimination defeated the proof of 

custom.  

Monroe’s case illustrates how far gay 

and transgender prisoners have to go to 

realize Equal Protection, when the court 

refuses even to consider associational 

theory. Instead, Monroe’s claims are 

balkanized into particular components, 

as if the sit-ins of the 1960s were really 

only about the law of trespass and refusal 

to disperse.  –   William J. Rold

William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

Federal Judge Dismisses Inmate’s 
Claims of Retaliation for Voluntarily 
Sharing a Cell with a Transsexual
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Iowa Supreme Court Reinterprets Criminal Transmission 
of HIV Statute and Sets Aside Conviction of HIV-Positive 
Man Originally Sentenced to 25 Years in Prison

On June 13, 2014, the Supreme 

Court of Iowa found that, in 

light of the “great strides in the 

treatment and prevention of the spread 

RI�+,9�IURP������WR������µ�WKHUH�ZDV�
QRW� D� VXIÀFLHQW� IDFWXDO� EDVLV� IRU� WKH�
district court to accept the plea of Nick 

5KRDGHV�� DQ� +,9�SRVLWLYH� ,RZDQ� ZKR�
pled guilty to criminal transmission 

RI� +,9� LQ� ������ � Rhoades v. State, 

2014 WL 2619406.  Using ineffective 

assistance of counsel as the legal 

WKHRU\��-XVWLFH�'DYLG�:LJJLQV�ZURWH�WKH�
majority opinion.  Five of his colleagues 

joined him, with only Justice Bruce 

Zager dissenting.

5KRDGHV� ZDV� GLDJQRVHG� ZLWK� +,9�
in 1998.  Although he did not receive 

treatment for it initially, he began 

consistently receiving treatment in 

2005, and was told his viral load was 

undetectable in the spring of 2008.  In 

-XQH� ������ 5KRDGHV� KDG� D� RQH�WLPH�
sexual encounter with another man he 

PHW�RQOLQH�� �5KRDGHV�KDG�VWDWHG� LQ�KLV�
RQOLQH�SURÀOH�WKDW�KH�ZDV�+,9�QHJDWLYH���
'XULQJ�WKHLU�HQFRXQWHU��WKH\�HQJDJHG�LQ�
unprotected oral sex and protected anal 

sex.  Several days afterwards, the man 

GLVFRYHUHG�WKDW�5KRDGHV�PLJKW�EH�+,9�
positive and contacted the police.  The 

SROLFH� DUUHVWHG� 5KRDGHV� LQ� 6HSWHPEHU�
2008. The local prosecutor charged 

5KRDGHV� ZLWK� ´FULPLQDO� WUDQVPLVVLRQ�
RI�+,9�µ��2Q�WKH�DGYLFH�RI�KLV�FRXQVHO��
5KRDGHV� SOHG� JXLOW\�� GHVSLWH� WKH� IDFW�
that a condom was used and his sexual 

SDUWQHU�GLG�QRW�FRQWUDFW�+,9���5KRDGHV�
received the maximum sentence: 25 

years in prison and lifetime registration 

as a sex offender. 

�5KRDGHV�ÀOHG�D�PRWLRQ�WR�UHFRQVLGHU�
the sentence. The court suspended his 

prison sentence and placed him on 

VXSHUYLVHG� SUREDWLRQ� IRU� ÀYH� \HDUV��
2Q�0DUFK� ���� ������ 5KRDGHV� ÀOHG� DQ�
application for post-conviction relief, 

arguing that he had received ineffective 

assistance from his counsel, who had 

advised him to plead guilty.  The district 

court denied the application, the court 

RI� DSSHDOV� DIÀUPHG�� DQG� 5KRDGHV�
appealed to the Iowa Supreme Court.  

/DPEGD�/HJDO� UHSUHVHQWHG�5KRDGHV� LQ�
his appeal.

Governor Terry Branstad signed 

a revision of the Iowa criminal 

WUDQVPLVVLRQ� RI� +,9� VWDWXWH� LQ� ������
SUHYLRXVO\�FRGLÀHG�LQ�,RZD�&RGH�VHFWLRQ�
���&�����$W�WKH�WLPH�ZKHQ�5KRDGHV�SOHG�
guilty, however, it required proving the 

following elements: “(1) ‘the defendant 

engaged in intimate contact with [the 

victim]’, (2) at the time of intimate 

FRQWDFW�WKH�GHIHQGDQW·V�+,9�VWDWXV�ZDV�
positive, (3) the defendant knew his 

+,9� VWDWXV� ZDV� SRVLWLYH�� DQG� ���� ¶>D@
t the time of the intimate contact, [the 

victim] did not know that the defendant 

KDG�D�SRVLWLYH�+,9�VWDWXV�·µ��)RU�WKH�ÀUVW�
element, the Iowa Supreme Court had 

previously required “that transmission 

RI� �� �� �� +,9� IURP� WKH� LQIHFWHG� SHUVRQ�
to the exposed person was possible 

considering the circumstances.”

Early in his analysis, Justice Wiggins 

FKRRVHV�D�GHÀQLWLRQ�RI�´SRVVLEOHµ�WKDW�LV�
FUXFLDO�WR�WKH�ÀQDO�UHVXOW���$IWHU�QRWLQJ�
that possible could mean “allowing any 

likelihood of occurrence, no matter 

how remote” or “having an indicated 

potential by nature or circumstances,” 

-XVWLFH� :LJJLQV� ´ÀQG>V@� WKH� VHFRQG�
GHÀQLWLRQ� LV� PRUH� DSSURSULDWH�µ� � $�
GHÀQLWLRQ� RI� SRVVLEOH� PHDQLQJ� ´>F@
ausation must be reasonably possible” is 

more appropriate because “[e]xperts are 

not required to testify in absolutes when 

it comes to causation” and “we would 

not want to deprive a person of his or 

her liberty on the basis the defendant’s 

actions caused something that can only 

theoretically occur.”

:LWK� WKDW� QHZ� GHÀQLWLRQ� LQ� PLQG��
Justice Wiggins then describes how an 

Iowa criminal defendant can attack his 

guilty plea on the ground that he did not 

receive effective assistance of counsel 

under the Sixth Amendment to the 

United States Constitution because there 

was no factual basis to support his guilty 

SOHD��DQG�KRZ�5KRDGHV·V�DSSHDO�FDQ�EH�
disposed of on that theory alone.  An 

ineffective assistance of counsel claim 

requires proving by a preponderance of 

the evidence that “(1) his trial counsel 

failed to perform an essential duty, and 

(2) this failure resulted in prejudice.”  

7KH� ÀUVW� HOHPHQW� LV� PHW� ZKHQ� ´WULDO�
counsel permits a defendant to plead 

guilty when there is no factual basis to 

support the defendant’s guilty plea.”  For 

the second element, the presumption of 

prejudice is “well-settled law.”  In these 

cases, “the record must disclose facts to 

satisfy all elements of the offense” at the 

time of the guilty plea.

Looking next at the record in 

this case, Justice Wiggins examines 

5KRDGHV·V� UHSO\� RI� ´\HV�� VLUµ� WR� WKH�
question of whether he “engage[d] in 

intimate contact with another person” 

during his plea colloquy before the 

GLVWULFW� FRXUW�� � %DVHG� RQ� WKH� VSHFLÀF�
meaning of “intimate contact” in the 

statute as “the intentional exposure of 

WKH�ERG\�RI�RQH�SHUVRQ�WR�D�ERGLO\�ÁXLG�
of another person in a manner that could 

result in the transmission of the human 

LPPXQRGHÀFLHQF\� YLUXV�µ� -XVWLFH�
Wiggins concludes that “the district 

court’s reference to intimate contact 

DQG�5KRDGHV·V�DFNQRZOHGJHPHQW�KH�KDG�
intimate contact does not establish the 

necessary factual basis an exchange of 

ERGLO\�ÁXLG�WRRN�SODFH�RU�WKDW�5KRDGHV�
intentionally exposed A.P. to his bodily 

ÁXLG� LQ� D� PDQQHU� WKDW� FRXOG� UHVXOW� LQ�
WKH� WUDQVPLVVLRQ� RI� +,9�µ� � /LNHZLVH��
Justice Wiggins sees no factual basis 

established in similar evidence found 

in the police reports or the presentence 

investigation report.

,Q� WKH�ÀQDO�SDUW� RI� WKH� DQDO\VLV�� WKH�
Court overrules the prior precedent of 

the court in the area of judicial notice 

RI� DGMXGLFDWLYH� IDFWV�� ÀQGLQJ� WKH� IDFW�
previously relied on is now “subject to 

reasonable dispute.” Although the Court 

had twice previously approved of this 
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VHQWLPHQW�DV�D�IDFWXDO�JDS�ÀOOHU��-XVWLFH�
Wiggins declares that “[t]oday we are 

unable to take judicial notice that an 

LQIHFWHG� LQGLYLGXDO� FDQ� WUDQVPLW� +,9�
when an infected person engages in 

protected anal sex with another person 

or unprotected oral sex, regardless 

of the infected person’s viral load” 

because “there have been great strides 

in the treatment and the prevention of 

WKH�VSUHDG�RI�+,9�IURP������WR������µ��
Judicial notice of this fact can no longer, 

WKHUHIRUH�� ´ÀOO� LQ� WKH� JDSV� WR� ÀQG� D�
IDFWXDO�EDVLV�IRU�5KRDGHV·V�JXLOW\�SOHD�µ

With that adjudicative fact out, 

´WKHUH�ZDV�QRW�D�VXIÀFLHQW�IDFWXDO�EDVLV�
for the district court to accept the plea” 

and “trial counsel was ineffective for 

allowing the district court to accept the 

plea without a factual basis.”  Justice 

Wiggins remands the case, orders the 

VHQWHQFH� RI� 5KRDGHV� ´EH� VHW� DVLGH�µ�
and further orders the district court to 

withdraw the plea if the prosecutors 

cannot establish a factual basis.

-XVWLFH� (GZDUG� 0DQVÀHOG�� MRLQHG�
by Justice Thomas Waterman, wrote 

a special concurrence to note that 

“the reality is that our court has an 

expansive view of ineffective assistance 

of counsel” and “[i]n some respects, 

we are using ineffective assistance as a 

substitute for a plain error rule, which 

we do not have in Iowa.”  The dissent 

by Justice Zager takes this point much 

IXUWKHU��ÀQGLQJ� WKDW� ´>W@RGD\·V� GHFLVLRQ�
must leave counsel with the distinct 

feeling of having a rug yanked out 

from under him.”  Unlike the majority, 

he believes that “[i]n no event should 

ambiguity in statutes or our case law 

serve as the foundation for now holding 

counsel’s assistance ineffective.”

Christopher Clark, Counsel in 

/DPEGD� /HJDO·V� 0LGZHVW� 5HJLRQDO�
2IÀFH� DQG� 6FRWW� $�� 6FKRHWWHV�� +,9�
3URMHFW� 'LUHFWRU�� KDQGOHG� WKH� FDVH�
for Lambda Legal.  They were joined 

E\� -RVHSK� &�� *OD]HEURRN� DQG� 'DQ� /��
Johnston with Glazebrook & Moe, 

//3�LQ�'HV�0RLQHV��,RZD��²� �Matthew 
Skinner 

Matthew Skinner is the Executive 
Director of The LGBT Bar Association 
of Greater New York. 

Court Dismisses Pattern and Practice 
and Supervisory Claims by Gay 
Inmate Victim of Sexual Abuse by Jail 
Chaplain; Clergy Defendant Remains; 
Plaintiff Can Amend

U�6�� 'LVWULFW� -XGJH� .DWKHULQH�
B. Forrest dismissed claims 

against the City of New York and 

correction department executives in a 

jail inmate’s civil rights lawsuit about 

sexual abuse by a Protestant chaplain 

RQ�5LNHUV� ,VODQG� LQ�Khadesi v. City of 
New York�������:/����������6�'�1�<���
June 10, 2014), but gave the plaintiff 

leave to reassert claims in an amended 

complaint.  Plaintiff Adrian Khadesi, a 

VHOI�LGHQWLÀHG� ´JHQGHU� QRQ�FRQIRUPLQJ�
JD\�PDQ�µ�ZDV����\HDUV�ROG�DQG�FRQÀQHG�
in an adolescent housing block when he 

sought religious counseling from jail 

chaplain Kevin Green.  In “private” 

meetings, Khadesi claims that Green 

asked Khadesi about his sexuality 

and revealed his own.  Over several 

months (from late 2010 – early 2011), 

the meetings increased in frequency 

to twice weekly and involved Green’s 

forcing Khadesi to have sex with him 

and to perform oral sex on him, using 

intimidation and threats, including 

transfer from protective custody to 

general population.  

Eventually, alleges Khadesi, the 

meetings involved group sex with other 

gay friends of Khadesi.  Corrections 

RIÀFHUV� FRPPHQWHG� DERXW� *UHHQ·V�
activities, including Green’s interest in 

Khadesi, Green’s frequent “counseling 

sessions,” and the movement of numbers 

of inmates to “meetings” in Green’s 

work area. Green’s complaint alleged 

emotional distress, suicidal ideation, 

self-harm, and anorexia.  The pleadings 

indicate that other inmates complained 

WR� RIÀFHUV� DERXW� *UHHQ·V� UHODWLRQVKLS�
with Khadesi, although there is no 

mention of formal grievances.  Green’s 

harassment also allegedly re-occurred 

during a second later period, separated 

from the initial events by Khadesi’s 

release and re-incarceration.  

Khadesi sued under 42 U.S.C. § 1983, 

claiming direct civil rights violations by 

Green, and municipal and supervisory 

OLDELOLW\� E\� WKH� RWKHU� GHIHQGDQWV�� � +H�
FLWHG� QXPHURXV� XQQDPHG� RIÀFHUV��
supervisors, and commanders as “John 

'RHµ� GHIHQGDQWV�� EXW� KH� GLG� QRW� QDPH�
DQ\RQH�EHORZ� WKH� OHYHO�RI�ZDUGHQ�� �+H�
also pleaded state law claims, including 

assault and battery, against Green.  The 

City’s motion to dismiss did not include 

Green, whom it apparently declined to 

represent.

There is no respondeat superior 

liability against municipalities or 

supervisors under § 1983.  Instead, 

in general, a plaintiff must show that 

the municipality created a “pattern or 

practice” or a “policy” allowing the 

constitutional violation. Supervisors are 

liable if they participate in the violation 

directly, or if they fail to remedy the 

wrong after “being informed,” which 

can include “deliberate indifference” 

to known information.  Judge Forrest 

analyzed the pleadings as to New 

York City and each named defendant 

separately. 

In general, Khadesi tried to show 

that there was a “pattern or practice” or 

that the defendants were on notice by 

referring to the following:  allowance 

of unlimited one-on-one counseling; 

lack of surveillance cameras, single 

bathrooms, unmonitored sessions, and 

unsupervised chaplain visits to housing 

areas.  While conceding that he never 

ÀOHG�D�FRPSODLQW�DJDLQVW�*UHHQ��.KDGHVL�
argued that the City and executive 

defendants had to have known about 

WKH�VH[XDO�PLVFRQGXFW�EHFDXVH�RIÀFHUV�
were talking about it, inmates were 

PRYHG� IUHTXHQWO\� WR� *UHHQ·V� RIÀFHV��
the setting was “tempting” for sexual 

coercion, and the literature (including 

press accounts) reported the risk of 
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California Appeal Court Holds That 
Child Can Have Three Legal Parents, 
Approving Retroactive Application 
of Family Code Amendment to Pre-
Existing Dispute

TKH� &DOLIRUQLD� �WK� 'LVWULFW� &RXUW�
of Appeal ruled on June 27 in an 

unpublished decision that even 

though a trial court’s decision favoring a 

lesbian co-parent over a sperm donor who 

subsequently married the birth mother 

in recognizing parental rights should be 

DIÀUPHG�RQ�WKH�PHULWV��WKH�FDVH�VKRXOG�EH�
remanded to consider whether the sperm 

donor, who also had developed a parental 

relationship with the child and married 

her mother, should also be designated 

as a parent under a recently enacted 

California law allowing for the possibility 

that a child could simultaneously have 

three legal parents.  S.M. v. E.C., 2014 

Cal. App. Unpub. LEXIS 4574.  

Y.M. and E.C. became registered 

California domestic partners in October 

2006, and decided to have a child 

together, asking S.M., a co-worker of 

E.C., to be their sperm donor.  They found 

a sample sperm donor contract form on 

WKH� LQWHUQHW�� PDGH� VRPH� PRGLÀFDWLRQV��
and printed two copies, which everybody 

signed.  S.M. alleged that they paid 

him $300 for his semen samples.  

Y.M. assisted E.C. in performing the 

inseminations, and Y.M. believed this is 

how E.C. became pregnant.  Unbeknown 

to Y.M., however, E.C. had been having 

sex with S.M. before these insemination 

attempts took place, and E.C. believed 

she actually became pregnant as a result 

of intercourse with S.M. When E.C. gave 

ELUWK� LQ� -XQH� ������ WKH� ELUWK� FHUWLÀFDWH�

for their daughter listed Y.M. and E.C. as 

parents, and she was given a hyphenated 

last name combining E.C. and Y.M.’s 

last names.  Y.M. and E.C. separated 

six months later. S.M. moved in with 

E.C. the following summer, and began 

“holding out” the infant as his child.  

S.M. asserted that he and E.C. began a 

“serious relationship” in March 2010, 

several months before he moved in.  They 

didn’t reveal to anybody that infant was 

S.M.’s child until after he had changed 

jobs, because they were concerned that 

the employer’s rule against co-workers 

dating might have caused both of them to 

lose their jobs.

,Q� 6HSWHPEHU� ����� <�0�� ÀOHG� DQ�
action in Tulare County Superior Court 

seeking dissolution of the domestic 

partnership as part of a “Petition for 

Custody and Support of Minor Children,” 

naming herself and E.C. as parents 

of the child and seeking joint legal 

and physical custody and a visitation 

schedule.  E.C. responded with her own 

petition to dissolve the partnership, in 

which she named the infant as a child 

of the relationship, accompanied by 

a handwritten declaration from S.M. 

DVNLQJ� IRU� D�'1$� WHVW� WR� SURYH� KH�ZDV�
the biological father of the child and 

asserting his interest in establishing 

parental rights, noting that he and E.C. 

were in a serious relationship, hoping to 

be married, and wished to raise the child 

together.

sexual abuse in corrections and clergy 

targeting young men.

-XGJH�)RUUHVW�IRXQG�WKDW� LQVXIÀFLHQW�
as a matter of law:  “[P]laintiff contends 

WKDW� EHFDXVH� FRUUHFWLRQDO� RIÀFHUV� KDG�
concerns about defendant Green’s 

conduct, they must have reported those 

concerns; the defendant wardens must 

KDYH�WKXV�OHDUQHG�RI�WKH�ULVN�DQG�QRWLÀHG�
WKH� UHOHYDQW� 'HSDUWPHQW� SHUVRQQHO��
Plaintiff’s Complaint as pled does not 

allow for such inferences.”  The court 

noted that Khadesi was apparently 

Green’s “primary victim” and that some 

monitoring must have existed or Green 

would not have needed to be secretive, 

which created inferences of lack of 

notice or lack of deliberate indifference.  

The pleadings alleged no other abuse by 

Green or internal or external reports of 

same.

Judge Forrest allowed Khadesi 

to amend to “add allegations about 

WKH� VSHFLÀF� SROLFLHV� DQG� SUDFWLFHV�
that govern reporting complaints and 

suspicions of sexual abuse by staff 

of inmates.” Khadesi’s case directly 

against Green will proceed, with the 

TXHVWLRQ�RI�LQGHPQLÀFDWLRQ�E\�WKH�&LW\�
for any judgment against him unclear.

Because there was apparently no 

discovery, the case is curiously abstract.  

7KHUH�LV�QR�PHQWLRQ�RI�WKH�3ULVRQ�5DSH�
Elimination Act, 42 USC §§ 15601, et 

seq., or of Mathie v. Fries, the leading 

Second Circuit case about sexual assault 

by correctional staff.  935 F. Supp. 1284 

�(�'�1�<���������DII·G������)��G�������G�
Cir. 1997).  There is no discussion about 

WKH�´-RKQ�'RHµ�GHIHQGDQWV��RU�ZKDW�WKH�
operational staff (especially captains) 

who controlled movement into and 

out of a protective custody unit knew 

regarding Green’s activities with gay 

inmates (or what the head chaplain knew 

about Green).  There is no discussion 

of Khadesi’s medical or mental health 

UHFRUGV�� RU� ZKDW� FRQÀUPDWLRQ� DQG�RU�
notice they provided.  The allegations do 

not describe a single event.  But it seems 

likely that there are myriad people 

EHWZHHQ�.KDGHVL� DQG�&LW\�+DOO�ZKRVH�
active or passive accession to the events 

was necessary for Green’s harassment to 

continue. –   William J. Rold

E.C. had been having sex with S.M. before these 
insemination attempts took place, and E.C. 
believed she actually became pregnant as a 
result of intercourse with S.M. 
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,Q� 'HFHPEHU� ������ 7XODUH� &RXQW\�
Superior Court Judge Jennifer Shirk 

awarded E.C. physical custody and 

awarded legal custody to E.C. and Y.M. 

jointly, commenting that S.M. was not a 

SDUW\�WR�WKH�DFWLRQ�DQG�QHHGHG�WR�ÀOH�D�
motion for joinder if he wanted to assert 

parental rights.  In February 2011, the 

court ordered a division of property 

between Y.M. and E.C. and ordered the 

prior custody and visitation schedule, 

ZLWK� VRPH� PRGLÀFDWLRQV�� WR� UHPDLQ�
in effect.  That same month, S.M. 

initiated an action for child custody and 

visitation, seeking a declaration of his 

paternity, naming E.C. as respondent.  

The court ordered genetic testing to 

determine his status as biological father.  

Judge Shirk subsequently joined the two 

actions as related and in January 2012 

heard testimony about the contention 

that the child was actual conceived 

through intercourse between S.M. and 

E.C. rather than by donor insemination 

with his sperm.  Although the parties all 

agreed that they had signed the sperm 

donor contract, they couldn’t locate a 

copy to introduce in the case, although 

WKH\�WHVWLÀHG�DV� WR� WKHLU� UHFROOHFWLRQ�RI�
its terms, under which S.M. had waived 

all legal parental rights to the child 

conceived with his sperm.  

On March 20, 2012, the court issued 

D� ´WHQWDWLYH� UXOLQJµ� ÀQGLQJ� WKDW� 6�0��
was the child’s second parent, that the 

evidence did not show that S.M. had 

made a knowing waiver of his parental 

rights, since the testimony showed that 

the (missing) agreement he signed only 

waived his rights concerning a child 

conceived from the sperm donation 

and would not cover a child conceived 

through actual intercourse between S.M. 

and E.C.  The court found both Y.M. 

DQG�6�0��ZHUH�TXDOLÀHG�DV�D�´SUHVXPHG�
parent” under the circumstances, since 

S.M. was the biological father and Y.M. 

was the registered domestic partner of 

E.C. when the child was born, and that 

under all the circumstances, including 

the fact that S.M. and E.C. were living 

together raising the child, it made sense 

to designate S.M. as the child’s second 

parent.  “In considering all of the factors 

set forth in the Family Code,” wrote the 

judge, “based on the facts unique to this 

PDWWHU�� WKH�&RXUW� ÀQGV� WKDW� SHUPLWWLQJ�
[the minor] to be raised in a family unit 

is determinative of parental rights.”  

The judge stated her belief that it was 

in the child’s best interest to maintain 

a parental relationship with all three 

parties, but that current law didn’t allow 

it.  The tentative ruling did leave in 

place the existing visitation and custody 

orders, so Y.M. continued to have 

visitation rights.

+RZHYHU�� -XGJH� 6KLUN� UHVSRQGHG�
favorably to Y.M.’s request for an 

evidentiary hearing on the question 

whether S.M. or Y.M. should be the 

child’s second parent, and after the 

hearing the judge changed her mind 

on the parental status ruling, especially 

noting the testimony about S.M.’s prior 

marriage and his “lack of commitment 

to the mother of his pre-school-age 

son, during his initial relationship with 

E.C.,” and his failure to assist E.C. 

during her pregnancy even though 

he had a sexual relationship with her. 

“Even as he developed a relationship 

with [the minor] from the time she 

was a few months old, he kept his 

UHODWLRQVKLS�ZLWK�KHU�D�VHFUHW���+H�FKRVH�
to preserve personal and employment 

relationships over the acknowledgment 

of the child.”  Although the court found 

that S.M. loved the child and had been 

VXSSRUWLQJ� KHU� ÀQDQFLDOO\� VLQFH� (�&��
moved in with him and he would always 

play a role in her life, the court found 

that Y.M.’s commitment to the child 

had been stronger, “not just when her 

relationship with E.C. was good, and 

not just when it was convenient in terms 

of personal or employment pressures.  

While commitment remains the 

weightier consideration, the evidence 

demonstrates that Y.M.’s commitment 

from day one exceeds S.M.’s current 

commitment.”  Thus, the court decided 

that as a child could have only two legal 

parents under California law, this child’s 

two legal parents should be Y.M. and 

E.C.

The court of appeal found that this 

ruling by Judge Shirk was not an abuse 

of her discretion, and thus should stand.  

´+HUH�µ� ZURWH� WKH� FRXUW�� ´ZH� KDYH�
reviewed the trial court’s determination 

under the law as it existed and have 

found no basis for reversal.  Indeed, 

S.M. has expressly abandoned any 

claim of error pertaining to the court’s 

determination that Y.M. and E.C. are the 

child’s two parents.  S.M. has offered 

no legal authority for his request that 

we remand the case for reconsideration 

HYHQ� WKRXJK�ZH� DUH� DIÀUPLQJ� WKH� WULDO�
FRXUW·V�UXOLQJ�µ��+RZHYHU��D�PDMRULW\�RI�
WKH�FRXUW� IRXQG� LW� VLJQLÀFDQW� WKDW� VLQFH�
this case was litigated the California 

legislature had amended the Family 

Law Code to allow that a child can 

have more than two persons as parents 

´LI�WKH�FRXUW�ÀQGV�WKDW�UHFRJQL]LQJ�RQO\�
two parents would be detrimental to the 

child.”  The provision went into effect on 

January 1, 2014.  The court also found 

that California policy favors retroactive 

application of changes in the Family 

Law Code.  Although neither party was 

asking the court to take this law into 

account, a majority of the panel decided 

WR� GR� VR�� ÀQGLQJ� WKDW� WKH� ODZ� JDYH� WKH�
WULDO�FRXUW�GLVFUHWLRQ�WR�ÀQG�WKDW�D�FKLOG�
has more than two parents.

“Therefore,” concluded the court, 

“while we have no grounds for reversing 

the trial court’s decision that Y.M. and 

E.C. are the child’s parents, because the 

new law expands the court’s discretion 

. . . we believe a limited remand is 

appropriate in this case.  As noted 

earlier, in its tentative ruling, the court 

originally was of the opinion that S.M. 

should be found to be the second parent.  

Even after the evidentiary hearing, the 

court had ‘no doubt’ that S.M. ‘will 

always be her father.’  Earlier in its 

ruling, the court recognized that ‘many 

scholars believe that limiting a child to 

two parents is unfair in light of changing 

social views, [but] it is the responsibility 

The court found both Y.M. and S.M. were 
qualified as a “presumed parent” under the 
circumstances.
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of the Legislature and not the Trial 

Courts to make policy determinations.  

Accordingly, this Court must resolve the 

FRQÁLFWLQJ� FODLPV«µ� 7KH� /HJLVODWXUH�
has now spoken on this important policy 

issue.  Given the general directive in 

section 4 favoring retroactive application 

in changes in the Family Code, and 

the trial court’s apparent frustration in 

being limited to designating two parents 

for the child, a limited remand to allow 

the court to consider whether S.M. 

may be the child’s third parent under 

current section 7612, subdivision [c], is 

appropriate.  Nothing in this opinion is 

intended to suggest how the court should 

rule on this limited remand.”

-XGJHV�%DUU\�6DUNLVLDQ�DQG�5RVHQGR�
Pena, Jr., signed the court of appeal’s 

opinion. Presiding Judge Charles 

Poochigian concurred in the remand 

EXW� GLVVHQWHG� IURP� DIÀUPDQFH� RI� WKH�
trial court’s ruling designating Y.M. 

the child’s second parent.  “This case 

demonstrates the chasm that can 

GHYHORS� EHWZHHQ� WKH� OHJDO� GHÀQLWLRQ�
of a word and its common meaning,” 

wrote Poochigian.  “Most people would 

likely be surprised to learn that the 

law does not regard a good father who 

LV� OLYLQJ� ZLWK�� UDLVLQJ� DQG� ÀQDQFLDOO\�
supporting is biological daughter to 

be her ‘parent.’  Of course, we must 

FUHGLW�WKH�VWDWXWRU\�GHÀQLWLRQ�RI�D�ZRUG�
over its popular meaning when the two 

FRQÁLFW�� � )RUWXQDWHO\�� WKLV� LV� QRW� VXFK�
a case because S.M. is his daughter’s 

¶SDUHQW·�XQGHU�DQ\�UHDVRQDEOH�GHÀQLWLRQ�
of that word.”  Poochigian, contrary to 

the majority of the court, was hesitant 

to dismiss S.M.’s contention that his 

biological relationship to the child raised 

constitutional issues, noting that he had 

acknowledged the child as his own, 

taken her into his home, and married 

her biological mother.  “At somepoint, 
a father’s actual relationship with his 

ELRORJLFDO� FKLOG� EHFRPHV� VXIÀFLHQWO\�
profound to ‘warrant deference and, 

absent a powerful countervailing 

interest, protection,’” he wrote, citing the 

U.S. Supreme Court’s major ruling on 

biological fathers’ constitutional rights, 

Stanley v. Illinois, 405 U.S. 645 (1972).  

Attorneys for the National Center for 

/HVELDQ�5LJKW�DQG�&DWKHULQH�3��6DNLPRUD�
represented Y.M. on the appeal, with 

Marcus Torigian representing S.M. and 

'DYLG�:��$OOHQ�UHSUHVHQWLQJ�(�&���Q

Texas Court of Criminal Appeals 
Divided Over Strict Liability in 
Statutory Rape Cases

In Fleming v. State of Texas, 2014 

Tex. Crim. App. LEXIS 879, 2014 

WL 2895889 (June 18, 2014), nine 

members of the Texas Court of Criminal 

Appeals fractured over whether the 

defendant in a statutory rape case could 

argue in defense that he believed in 

good faith that his sexual partner was 

not underage.  In common with most 

states, Texas has traditionally treated 

statutory rape as a strict liability offense: 

the prosecutor need only prove that the 

victim was under the age of consent 

in order to secure a conviction. In 

this case, the defendant, then age 25, 

sought to prove that he believed that 

his female sexual partner was over 17, 

the Texas age of consent, based on her 

representations to him directly that she 

was 22, and also information on her 

myspace.com homepage indicating her 

age as 20 and her status as a college 

student, but she was actually 13 when 

their sexual relationship began (at her 

instigation).  The situation was brought 

to the attention of law enforcement 

when her mother discovered some 

correspondence and interrogated her 

about what was going on.  Fleming pled 

“no contest” when the trial court refused 

to consider his mistake-of-fact defense 

and preserved the right to appeal on this 

point.  Fleming had argued that the state 

should have to prove mens rea; that he 

had the actual intent to have sex with a 

minor while knowing that she was under 

the statutory age of consent, which is 17 

in Texas. 

The court noted that the Supreme 

Court had upheld treating statutory rape 

as a strict liability offense in Morissette 
v. U.S., 342 U.S. 246 (1952), and that the 

Texas Penal Code did not impose any 

mens rea requirement concerning the 

victim’s age.  The court acknowledged 

that the parties had argued over whether 

Lawrence v. Texas should affect this 

issue, but the majority did not address the 

SRLQW� LQ� WKH� ´'LVFXVVLRQµ� VHFWLRQ�RI� LWV�
written opinion.  While the majority of 

WKH�&RXUW�RI�&ULPLQDO�$SSHDOV�DIÀUPHG�

the conviction, one member of the 

majority, Justice Elsa Alcala, concurring, 

said she did so “reluctantly” since she 

believed that this defense “already 

applies to the offense of consensual 

statutory rape,” but recognized that this 

was not “the current state of the law in 

Texas.” Three members of the court 

dissented in an opinion by Presiding 

Judge Sharon Keller, who argued that 

various factors that had supported the 

traditional rule were no longer salient.  

Most importantly, she argued that 

Lawrence v. Texas requires changing the 

rule.  

“The rationale for holding a defendant 

strictly liable because he should have at 

least realized that he was committing 

the illegal, immoral, or risky conduct 

of fornication with an adult has been 

negated entirely by the holding in 

Lawrence,” Judge Keller wrote.  “Under 

Lawrence, consensual sexual activity 

between adults, married or unmarried, is 

constitutionally protected.  Such activity 

can no longer be outlawed, and moral 

considerations with respect to such 

activity are no longer legally relevant.  

After Lawrence, ‘consensual sexual 

activity between adults is no longer 

subject to strict legislative regulation,’” 

she continued, citing a law review 

commentary, “and thus, a defendant 

does not necessarily act at his peril when 

he reasonably believes that he is having 

sexual relations with an adult.  The 

holding in Lawrence has led at least two 

law professors to contend in published 

law review articles that due process 

requires that a defense be available to 

an individual who engages in sexual 

intercourse with a person that he non-

negligently believes is an adult.”  

A concurring opinion had argued 

that in Lawrence the Supreme Court 

stated that its ruling did not apply 

to sex involving minors, but Keller 

contended that this was not relevant 

to the question before the court.  

5DWKHU�� VKH� FRQWHQGHG�� WKH� 6XSUHPH�
Court’s embrace in Lawrence of the 
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argument that adult consensual sex is 

constitutionally protected from criminal 

prosecution fatally undermines the 

traditional approach of not requiring the 

SURVHFXWLRQ� WR� HVWDEOLVK� VSHFLÀF� PHQV�
rea in a statutory rape prosecution.  She 

explained that because fornication was 

traditionally a crime, anybody who had 

sex with a person to whom they were not 

PDUULHG� DOUHDG\� VDWLVÀHG� WKH� PHQV� UHD�
requirement of having intent to engage 

in criminal activity, so courts did not 

require the additional showing that 

they knew their sexual partner was a 

minor, in light of the state’s compelling 

interest of protection the welfare of 

minors.  Texas had previously repealed 

its fornication statute, evincing a policy 

judgment that Judge Keller argues now 

VXSSRUWV� UHTXLULQJ� D� VSHFLÀF� PHQV� UHD�
requirement concerning age, but, even 

more strongly, in light of Lawrence, 

what was a legislative judgment is now 

a constitutional requirement.

She also argued that the defendant 

should have to establish his reasonable 

belief that his sexual partner was at 

least 18 years old, contending that 

federal precedents would identify 18 

as the age of adulthood, even though 

Texas law established 17 as the age 

of consent.  Since she was grounding 

her argument on the constitutional 

holding in Lawrence, she argued that 

the state statutory age of consent was 

not relevant her analysis.  “The United 

States Constitution and Supreme Court 

jurisprudence draw a distinct line at 

the age of eighteen,” she wrote.  “One 

must be at least eighteen years of age to 

vote.  Persons under eighteen years of 

age are considered juveniles for Eighth 

Amendment purposes, rending them 

ineligible for the death penalty, for life 

without parole in non-homicide cases, 

and for automatic life without parole in 

any case.  Age eighteen also appears to 

be the line drawn for First Amendment 

purposes in determining what constitutes 

legally proscribable child pornography. 

The Supreme Court has stated that ‘the 

age of 18 is the point where society draws 

the line for many purposes between 

childhood and adulthood.’  An eighteen-

year-old has a right to exercise a certain 

social independence that generally does 

not belong to persons under that age.”   

7KXV�� VKH� UHMHFWHG� WKH� VLJQLÀFDQFH� RI�
some post-Lawrence cases that had 

rejected a mistake-of-age defense where 

the defendant had claimed he believed 

his partner had attained the age of 

consent of 17.  

Judge Keller’s argument appeared 

to depend on treating Lawrence as 

a fundamental rights case, since she 

devoted to considerable attention to 

the question whether the state had a 

“compelling interest” in protecting 

minors from sexual exploitation and 

whether making statutory rape a 

VWULFW� OLDELOLW\� RIIHQVH� ZDV� VXIÀFLHQWO\�
“narrowly tailored” in the context of 

strict scrutiny judicial review.  She 

concluded that a “rigorous strict liability” 

rule was not narrowly tailored, as it 

was insensitive to the facts that people 

mature at different rates, and thus that it 

was possible for an individual defendant 

to have sincerely and non-negligently 

believed that his underage sexual partner 

was an adult.  She set out a four-part test 

that she contended would be required as 

“elements of a constitutionally required 

mistake-of-age defense,” pointed out that 

the lower courts’ rulings in this case to 

exclude argument and evidence going to 

mistake-of-fact should be reconsidered 

in light of these factors, and argued that 

the case should be remanded so that the 

court of appeals could address these 

LVVXHV�´LQ�WKH�ÀUVW�LQVWDQFH�µ
Although the majority did not 

respond in detail to Judge Keller’s 

dissent, Judge Cathy Cochrane did so 

in an extended concurring opinion, 

pointing out that in pre-Lawrence 

cases the Supreme Court had upheld 

the common law presumption of mens 

rea in statutory rape cases and arguing 

that Lawrence just did not address this 

issue.  “Nothing in Lawrence suggests 

that a defendant has a constitutional 

right to a mistake-of-fact defense as to 

his belief about the age of a child who 

was thirteen years old at the time of the 

sexual offense,” she argued, pointing 

out that the Court had explicitly limited 

its holding in Lawrence to a situation 

involving “two consenting adults.”  “In 

Lawrence, as in its earlier decisions, 

the Supreme Court has carefully drawn 

lines to ensure that the State remains 

free to enact legislation that gives effect 

to its legitimate interest in the protection 

of children,” she wrote, noting that “only 

a minority of jurisdictions permit this 

defense under similar facts.”  She argued 

that even if, as the dissent contended, a 

successful mistake defense would be 

rare, “this suggestion underestimates the 

probable impact of this court’s adoption 

of such a defense, which, if permitted, 

would be raised in virtually any case in 

which a defendant could plausibly claim 

that he was unaware of the complainant’s 

age.”  This would, in effect, put the 

complainant on trial about such things 

as his or her grooming and dress, 

state of sexual development, sexual 

history, conduct on social media, etc.  

“Avoiding this type of victim-bashing 

was precisely why rape shield laws 

were passed decades ago,” she wrote.  

“If this court were to permit a mistake-

of-fact defense under the misguided 

belief that it was constitutionally 

required, then trial-court judges would 

be similarly constitutionally required 

to permit defense interrogations posed 

to young children and their families 

about embarrassing personal matters.  

The likely result would be the re-

victimization of these young sexual 

assault victims at each of their respective 

trials.”  This, in turn, would deter people 

reporting violations out of fear that 

the child would need to testify and be 

subject to cross-examination, leading 

to “the practical effect of diminishing 

protections for victims and their families 

and deterring reporting of sex crimes.”

On the facts of this case, it seems 

unlikely that a defendant in the position 

of Fleming would be able to convince 

a court that he reasonably and non-

negligently believed that a 13 year old 

girl was at least 18, but Judge Keller 

appears to argue that he should have been 

given the opportunity to do so.  Keller’s 

argument would seem to have greater 

force in a case where the underage sex 

partner is much closer to age 18, but she 

makes a strong argument that drawing 

bright lines in terms of age could be 

VDFULÀFLQJ� MXVWLFH� IRU� FRQYHQLHQFH� LQ�
particular cases.  While her argument did 

not persuade a majority of the court, she 

noted that several states have abandoned 

the strict liability approach, so this is an 

area where change has begun to occur. Q
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On June 5, 2014, Judge Patrick 

'H$OPHLGD� RI� WKH� 7D[� &RXUW�
of New Jersey ruled in Estate 

of Frappolli v. Director, Division of 
Taxation, 2014 WL 2567138 (unpublished 

RSLQLRQ��� WKDW� WKH� WD[� EHQHÀWV� SURYLGHG�
for same-sex couples under the New 

-HUVH\� 'RPHVWLF� 3DUWQHUVKLS� $FW� FRXOG�
not be applied to Marie P. Frappolli 

DQG�'RURWKHD�*��$QJHORX�EHFDXVH� WKH\�
never legally registered as domestic 

SDUWQHUV�� 'HVSLWH� IXOÀOOLQJ� WKH� RWKHU�
statutory criteria and living as domestic 

partners for all intents and purposes, Ms. 

)UDSSROOL�DQG�0V��$QJHORX�IDLOHG�WR�ÀOH�
DQ�$IÀGDYLW� RI�'RPHVWLF�3DUWQHUVKLS�� D�
crucial requirement for being recognized 

as domestic partners. As such, the court 

decided Ms. Angelou’s inheritance of Ms. 

Frappolli’s share of the Avalon Estate to 

EH� RI� &ODVV� '� �XQUHODWHG� EHQHÀFLDU\��
status rather than Class A (the spouse, 

civil union, domestic partner category), 

fully subject to taxation.

$FFRUGLQJ� WR� -XGJH� 'H$OPHLGD·V�
opinion, Ms. Frappolli and Ms. Angelou 

“enjoyed a relationship of love, caring, 

mutual respect and friendship for many 

decades” and “lived together as a couple, 

comingled their funds, maintained a 

household, participated in community 

activities together.” In 1980, Ms. Angelou 

moved into the Avalon home that Ms. 

Frappolli had previously purchased under 

her own name in 1966. They shared 

household expenses from joint accounts, 

and on June 30, 1993, Ms. Frappolli 

formally divided the property with a new 

deed so that “Marie P. Frappolli [has] 

DQ� XQGLYLGHG� ÀIW\� ������ LQWHUHVW� DQG�
'RURWKHD�*��$QJHORX�>KDV@�WKH�UHPDLQLQJ�
ÀIW\� ������ LQWHUHVW�� HDFK� XQGLYLGHG�
ÀIW\�SHUFHQW� LQWHUHVW�EHLQJ�KHOG�DV� MRLQW�
tenants with rights of survivorship and 

not as tenants in common.” 

On July 10, 2004, the New Jersey 

'RPHVWLF� 3DUWQHUVKLS� $FW� WRRN� HIIHFW��
giving a number of rights and obligations 

to same-sex couples who registered as 

domestic partners. One was the right 

of a surviving domestic partner to 

inherit a deceased domestic partner’s 

assets without having to pay the state’s 

WUDQVIHU� LQKHULWDQFH� WD[�� +RZHYHU�� LQ�

order to qualify as domestic partners, 

the couple’s relationship had to satisfy 

certain statutory criteria, and the couple 

KDG�WR�FRPSOHWH�DQG�VXEPLW�DQ�$IÀGDYLW�
RI� 'RPHVWLF� 3DUWQHUVKLS� WR� WKH� ORFDO�
registrar. While Ms. Frappolli and Ms. 

Angelou met the criteria, they failed to 

H[HFXWH� DQG� ÀOH� DQ� $IÀGDYLW� ZLWK� WKH�
local registrar or in any other jurisdiction 

that recognized domestic partnerships. 

When the Civil Union Act, which 

authorized same sex-couples to enter 

into government-recognized civil unions 

with all of the rights and obligations of 

marriage, came into effect in 2007, they 

again did not complete the necessary 

paperwork to enter into a civil union in 

New Jersey or in any other State that 

recognized civil unions. 

Ms. Frappolli died on March 8, 2009. 

0V��$QJHORX�ZDV�WKH�VROH�EHQHÀFLDU\�RI�
the estate, which meant that she inherited 

0V�� )UDSSROOL·V� ÀIW\� SHUFHQW� LQWHUHVW� LQ�
the Avalon home as well as other assets 

of lesser value. At the time, the New 

-HUVH\�'HFHGHQW� ,QKHULWDQFH�7D[� UHWXUQ�
ÀOHG�RQ�EHKDOI�RI� WKH�HVWDWH�FDWHJRUL]HG�
0V�� $QJHORX� DV� D� &ODVV� $� EHQHÀFLDU\�
and claiming exemption from any 

WUDQVIHU�LQKHULWDQFH�WD[��/DWHU��D�'LYLVLRQ�
of Tax representative changed Ms. 

$QJHORX·V� VWDWXV� WR�&ODVV�'�EHQHÀFLDU\�
and increased the tax by considering her 

inheritance to be the full value of the 

SURSHUW\��QRW�MXVW�ÀIW\�SHUFHQW���
In defending her claim to Class A 

VWDWXV�� 0V�� $QJHORX� DIÀUPHG� WKDW� VKH�
and Ms. Frappolli had substantially met 

the criteria for domestic partnership and 

WKDW�WKH�$IÀGDYLW�ZDV�PHUHO\�D�IRUPDOLW\�
that could be overlooked. According 

to the Tax Court, N.J.S.A. 26:8A-6f 

provides that the statute’s protections 

are available only to a couple who have 

VDWLVÀHG�ERWK�WKH�FULWHULD�DQG�WKH�DIÀGDYLW�
requirement. The sole exception arises 

in an emergency medical situation. 

Furthermore, the court’s ruling in this 

case follows its treatment of marriage 

cases: N.J.S.A 37:1-10 states that no 

PDUULDJH� FRQWUDFWHG� DIWHU� 'HFHPEHU� ���
1939, shall be valid unless the couple 

ÀUVW�REWDLQHG�D�PDUULDJH�OLFHQVH�DQG�KDG�
their marriage solemnized by a person 

authorized by the law to do so. In other 

words, the court’s opinion in this case is 

founded on existing laws about marriage 

recognition. Because Ms. Frappolli and 

0V�� $QJHORX� GLG� QRW� RIÀFLDOO\� UHJLVWHU�
as domestic or civil union partners, Ms. 

Angelou cannot be considered a Class A 

EHQHÀFLDU\��
$� ÀQDO� LVVXH� UDLVHG� E\� WKH� HVWDWH�

FRQFHUQHG� WKH� 'LUHFWRU·V� YDOXDWLRQ� RI�
Ms. Angelou’s property inheritance. 

While the court agreed that the 50% 

interest transferred to Ms. Angelou in 

1993 could not be considered a gift 

“made in contemplation of death subject 

to transfer inheritance tax” as the transfer 

occurred more than three years before 

Ms. Frappolli’s death, it determined 

that the whole property should be taxed. 

Since the 50% interest originally owned 

by Ms. Angelou became more valuable 

once she inherited the remaining 50%, 

as her share of the property was no 

longer subject to Ms. Frappolli’s right of 

survivorship as it had passed to Angelou, 

the court decided to tax the entire parcel.  

7KH�FRXUW�HQWHUHG�-XGJPHQW�DIÀUPLQJ�
WKH� 'LUHFWRU·V� )HEUXDU\� ���� ����� ÀQDO�
determination. 

:HQG\� :ROII� +HUEHUW� RI� )R[�
5RWKVFKLOG� //3� LQ� /DZUHQFHYLOOH�� 1-��
represented the estate. – Daniel Ryu

New Jersey Tax Court Holds Same-Sex Couples Must File an 
Affidavit to be Considered Domestic Partners For Tax Purposes

Ms. Angelou affirmed that she and Ms. Frappolli 
had substantially met the criteria for domestic 
partnership. 
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Bankruptcy Court Rules Against HIV-Related Debt Claim

U.S. Bankruptcy Judge William 

&�� +LOOPDQ� UXOHG� WKDW� D� ZRPDQ�
ZKR� KDG� FRQWUDFWHG� +,9�

infection from her husband during their 

honeymoon and who subsequently won 

a California state court judgment against 

KLP�IRU�QHJOLJHQFH��QHJOLJHQW�LQÁLFWLRQ�RI�
HPRWLRQDO� GLVWUHVV�� LQWHQWLRQDO� LQÁLFWLRQ�
of emotional distress and fraud, awarding 

total damages of $12.5 million, had 

not met the statutory requirements 

for excepting this judgment from 

discharge in her ex-husband’s subsequent 

bankruptcy proceeding.  In re John R. 
Bradley; Gordon v. Bradley, 2014 WL 

��������� ����� %DQNU�� /(;,6� ����� �'��
Mass., June 11, 2014).  

The facts in this case sound like 

something out of a bad movie.  John 

Bradley and Bridget Gordon met in 1998.   

Bradley, who after-the-fact told his wife 

that he was a sex addict and who seems 

to have engaged in lots of unprotected 

gay sex “on the down low,” represented 

KLPVHOI� WR� KLV� ÀDQFp� ZKLOH� WKH\� ZHUH�
dating as being in good health, and he 

UHFHLYHG�D�QHJDWLYH�+,9�WHVW�UHVXOW�SULRU�
to their wedding, which took place on 

-XO\� ���� ������ � 7KH� ÀUVW� WLPH� WKH\� KDG�
sex was during their honeymoon in 

%RUD�%RUD�HDUO\� LQ�$XJXVW�� �+H�VKRZHG�
V\PSWRPV�RI�LOO�KHDOWK�RQ�WKH�ÁLJKW�KRPH��
but his doctor, in whom he evidently had 

QRW�FRQÀGHG�DERXW�KLV�JD\�VH[XDO�DFWLYLW\��
was unable to determine the cause of 

his problem.  Then several weeks later 

Bridget exhibited symptoms of ill health 

and the same doctor ordered a battery of 

WHVWV�� LQFOXGLQJ�DQ�+,9�WHVW�� �6KH�WHVWHG�
+,9�SRVLWLYH�� DQG� VR� VXEVHTXHQWO\� GLG�
John.  It was not until February 2002, 

however, that Bridget discovered that 

John had been visiting gay websites and 

she confronted him about his sexual 

activity, prompting his confession that he 

was a sex addict.  She sued him in Los 

Angeles Superior Court, resulting in the 

trial result mentioned above, which John 

did not appeal.  This, obviously, put an 

end to the marriage, and facing this huge 

GHEW�� -RKQ� ÀOHG� D� YROXQWDU\� &KDSWHU� ��
bankruptcy petition on June 1, 2010, 

seeking a discharge of his debts.  

%ULGJHW� ÀOHG� DQ� DFWLRQ� VHHNLQJ� WR�
except from the discharge the amount 

owed to her under the California 

judgment, which was, in the context of 

bankruptcy, an unsecured claim that was 

subject to being discharged to the extent 

his debts exceeded his assets.  Bridget 

proceeded under 11 U.S.C. sec. 523(a)

(6), which excepts from discharge debts 

for a “willful and malicious injury,” and 

argued that the California judgment 

established that she was entitled to the 

exception.  She argued that in light of 

his gay sexual activities, he knew that 

KH�ZDV�VXEMHFWLQJ�KHU�WR�WKH�ULVN�RI�+,9�
infection, but had fraudulently told her 

that he was healthy, thus inducing her 

consent to marriage and unprotected sex.  

-XGJH�+LOOPDQ�DFNQRZOHGJHG�WKDW�KH�ZDV�
bound by the California judgment, but 

the question was whether that judgment 

established the requisite intent on the part 

of John to cause a “willful and malicious 

injury” to Bridget.

John contended that he had not 

LQWHQGHG� WR� WUDQVPLW� +,9� WR� %ULGJHW���
Indeed, prior to the wedding he had 

VXEPLWWHG�WR�+,9�WHVWLQJ�WR�EH�VXUH�WKDW�
he was not infected, and having received 

a negative test he assumed that he 

presented no risk to her.  Of course, given 

his admission that he was a sex addict 

and had frequent sex with men, it appears 

likely in retrospect that his test result 

was a false negative one.  Either he had 

EHHQ�H[SRVHG�WR�+,9�WRR�UHFHQWO\�WR�KDYH�
developed antibodies that would trigger a 

positive test, or he was one of those rare 

LQGLYLGXDOV� ZKR� KDUERU� +,9� LQIHFWLRQ�
without generating a positive antibody 

test.  In either event, while he could not 

deny that he had infected Bridget, he 

vehemently denied that her injury was 

´ZLOOIXO�DQG�PDOLFLRXV�µ��-XGJH�+LOOPDQ�
agreed with John.

“Because a defendant is unlikely 

to admit that he or she acted with the 

intent to cause an injury, or had actual 

knowledge that an injury would result, 

‘the bankruptcy court may consider 

circumstantial evidence that tends to 

establish what the debtor must have 

actually known when taking the injury-

SURGXFLQJ� DFWLRQ�·µ� ZURWH� +LOOPDQ��
citing a 9th Circuit precedent.  “At trial, 

WKH�3ODLQWLII� WHVWLÀHG� WKDW� WKH�'HIHQGDQW�
represented to her, and she believed based 

on her own observations, that he was in 

excellent health.  Moreover, a month prior 

WR� WKH� ZHGGLQJ�� WKH� 'HIHQGDQW� WHVWHG�
QHJDWLYH�IRU�+,9���$VVXPLQJ��DV�,�PXVW��
WKDW� WKH�'HIHQGDQW� LQIHFWHG�WKH�3ODLQWLII�
during their honeymoon, this evidence 

suggests that he was unaware of his own 

infection at that time.”

“The Plaintiff makes much of the 

IDFW� WKDW� WKH� 'HIHQGDQW� HQJDJHG� LQ�
homosexual sexual intercourse prior to 

WKHLU�UHODWLRQVKLS�EHFDXVH�'U��3LWFKRQ�>WKH�
H[SHUW�ZLWQHVV@�WHVWLÀHG�WKDW�+,9�LV�PRUH�
prevalent in the homosexual community,” 

he continued.  “The California Litigation 

WUDQVFULSWV� UHYHDO� WKDW� WKH� 'HIHQGDQW�
was aware of that fact, and further 

understood that engaging in unprotected 

sexual intercourse with multiple partners 

about whom he knew little increased the 

ULVN� RI� FRQWUDFWLQJ� +,9�� � 1HYHUWKHOHVV��
these facts do not establish a substantial 

certainty.  To the contrary, the evidence 

suggests only an increased risk of injury, 

which, at best, is consistent with the 

‘strong probability of harm’ standard for 

LQWHQWLRQDO�LQÁLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�
under California law.”  

“I further note that Plaintiff’s 

counsel’s argument in opposition to 

WKH� 5XOH� ��>F@� 0RWLRQ� ZDV� SUHPLVHG�
RQ� WKH� 'HIHQGDQW·V� DOOHJHG� ¶UHFNOHVV�
indifference to [the Plaintiff’s] well-

being’ and that he ‘didn’t care that he 

had that possibility of transmitting the 

disease,’” wrote the judge. “While an 

injury may have been possible, or even 

strongly probable, 11 U.S.C. section 

523(a)(6) requires a substantial certainty 

of injury.  Ultimately, the Plaintiff put 

forth absolutely no evidence that the 

'HIHQGDQW� LQWHQGHG� WR� FDXVH� KHU� DQ�
injury, or knew that one was substantially 

certain to occur from his acts.”  Thus, the 

court rejected Bridget’s motion to except 

the debt owed to her from discharge in 

the bankruptcy proceeding.   

'PLWU\� /HY� RI� :DWHUWRZQ��
Massachusetts, provided Bradley’s 

successful defense against Bridget’s 

motion.  Bridget is represented by 

Gary W. Cruickshank of Boston. Judge 

+LOOPDQ·V� GHFLVLRQ� PLJKW� EH� DSSHDOHG�
to the U.S. Court of Appeals for the 1st 

Circuit.  Q
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Ohio State Faculty Immune from Suit Brought by 
Librarian Who Quit in Homophobic Book Controversy

In Savage v. Ohio State University, 

2014 Ohio App. Lexis 2432; 2014 

WL 2583343 (June 10, 2014),  the 

2KLR� ��WK� 'LVWULFW� &RXUW� RI� $SSHDOV�
DIÀUPHG�D�JUDQW�RI�LPPXQLW\�IURP�WRUW�
liability to two members of the faculty 

DW� 2KLR� 6WDWH� 8QLYHUVLW\� 0DQVÀHOG�
5HJLRQDO� &DPSXV� �268�0��� DIWHU�
they demonstrated their disgust for 

conservative plaintiff Scott A. Savage’s 

suggestion of the inclusion of a known 

homophobic book for the University 

incoming freshman book reading list 

E\� ÀOLQJ� D� GLVFULPLQDWLRQ� FRPSODLQW�
against him that led ultimately to his 

resignation from his job.

6DYDJH� RULJLQDOO\� ÀOHG� WRUW� FODLPV�
against several faculty members in the 

5LFKODQG� &RXQW\� &RXUW� RI� &RPPRQ�
Pleas, but state employees cannot be 

sued in that court until the Court of 

Claims has determined whether they 

DUH�LPPXQH�IURP�VXLW���+H�WKHQ�VXHG�LQ�
the Ohio Court of Claims, which held 

that the individual faculty members 

were in fact immune from liability for 

their actions which occurred within 

the scope of their employment duties. 

6DYDJH�DSSHDOHG�WKH�LPPXQLW\�ÀQGLQJV�
“as a matter of law,” arguing that “the 

PDOLFH� RI� UDGLFDOO\� SUR�+RPRVH[XDO�
faculty members who were permitted 

to drive a Christian librarian from his 

position at a public university—all 

because the faculty members would not 

tolerate a book selection discussion that 

they perceived as a challenge to their 

homosexual orthodoxy and to their 

‘scholarship,’” should fall outside the 

scope of immunity.

Savage, a devout Christian, was 

the head of the campus library and 

became a member of OSU-M’s “First 

<HDU�5HDGLQJ�([SHULHQFH�&RPPLWWHH�µ�
working alongside Norman Jones, 

-DPHV�%XFNOH\��+DQQLEDO�+DPOLQ�� DQG�
Gary Kennedy. Savage suggested four 

“conservative books” for consideration, 

including one entitled The Marketing of 
Evil, a book known to express anti-gay 

sentiments. Other committee members 

expressed concerns, stating that the 

LQFOXVLRQ� RI� WKH� ERRN� ZRXOG� FRQÁLFW�
with the University’s tolerance policy 

for those who identify themselves as 

members of the LGBT community. One 

of the committee members called the 

book “anti-gay” and “homophobic tripe.” 

A gay faculty member (who was not on 

the committee) claimed that Savage’s 

nomination of the book was a personal 

attack on him and was a violation of 

OSU-M’s anti-discrimination policy. 

Soon thereafter, an email exchange 

regarding the disagreement circulated 

among the entire faculty. Savage, feeling 

threatened, invited a person from the 

)RXQGDWLRQ� IRU� ,QGLYLGXDO� 5LJKWV� LQ�
(GXFDWLRQ� �)�,�5�(��� D� FRQVHUYDWLYH�
group, into the discussion. 

7ZR� IDFXOW\� PHPEHUV�� QRW� VDWLVÀHG�
with how the matter had been handled, 

ÀOHG� D� FKDUJH� DJDLQVW� 6DYDJH� ZLWK�

268�0·V�+XPDQ�5HVRXUFHV�RIÀFHU�DQG�
general counsel, complaining that “no 

public apology or explanation has been 

forthcoming from Mr. Savage, nor has 

any statement condemning homophobia 

EHHQ� PDGH� E\� WKH� 'HDQ� WKDW� ZRXOG�
clarify the situation, not only to [Jones 

and Buckley], but also to other (non-

‘out’) gay and lesbian faculty and staff, 

as well as the rest of the faculty who 

feel as if the incident was essentially 

swept under the carpet.” Savage 

responded with claims of defamation 

DQG� LQWHQWLRQDO� LQÁLFWLRQ� RI� HPRWLRQDO�
distress against the other committee 

members, and attracted attention from 

DQ�RUJDQL]DWLRQ� LGHQWLÀHG�E\� WKH� FRXUW�
DV�´$OOLHG�'HIHQVH�)XQGµ����SUHVXPDEO\�
the organization formerly known 

DV� $OOLDQFH� 'HIHQVH� )XQG�� ZKLFK�
QRZ� FDOOV� LWVHOI� $OOLDQFH� 'HIHQGLQJ�
Freedom -- an anti-gay litigation group, 

bringing national media attention to 

the controversy. Savage took a leave of 

absence and then eventually resigned 

from his position at the University. 

The Court of Claims held that the 

defendants were entitled to immunity 

SXUVXDQW� WR� 5�&�� ����� DQG� 6HFWLRQ�
������� RI� WKH� 5HYLVHG� &RGH�� 6HFWLRQ�
109.36 holds in pertinent part that if an 

RIÀFHU�RU�HPSOR\HH�DFWHG�ZLWK�PDOLFLRXV�
purpose, in bad faith, or in a wanton or 

UHFNOHVV�PDQQHU��WKH�FDVH�VKDOO�EH�ÀOHG�
in state court to determine whether 

WKH� RIÀFHU� RU� HPSOR\HH� LV� HQWLWOHG� WR�
LPPXQLW\�XQGHU�6HFWLRQ��������5�&�������
KROGV� WKDW�QR�RIÀFHU�RU�HPSOR\HH�VKDOO�
be liable in any civil action that arises 

under the law of this state for damage or 

injury caused in the performance of his 

GXWLHV«XQOHVV� WKH� RIÀFHU� RU� HPSOR\HH�
acted with malicious purpose, in bad 

faith, or in a wanton or reckless manner.  

The court found that Savage had failed to 

prove that the faculty defendants “acted 

with malicious purpose, in bad faith, or 

in a wanton or reckless manner.”

The Court of Appeals upheld the 

Court of Claims ruling, in an opinion 

by Judge Gary Tyack. The court 

reasoned that the communications in 

question were internal to the university. 

“We cannot say the discussions or the 

conduct and surrounding circumstances 

were malicious as a matter of law,” wrote 

Judge Tyack. “A university campus 

in particular should be a place where 

people can have heated discussions 

about deeply held beliefs without hating 

each other.”  – Anthony Sears

Anthony Sears studies at NYLS (’16).

Savage suggested four “conservative books” 
for consideration, including one entitled The 
Marketing of Evil, a book known to express anti-
gay sentiments.
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New York County Surrogate Applies Archaic Family 
Priority Rules in Dispute over Estate of Gay Man

New York County Surrogate Nora 

Anderson issued a decision 

on February 18, 2014, in the 

pending will contest In the Matter of 
the Accounting of Martin Ephraim, as 
Fiduciary of the Deceased Executor, 
for the Estate of Ronald D. Myers, No. 

2006/4109 (N.Y. Surrogate’s Court, N.Y. 

County), which surprisingly relied on old 

New York cases to prefer the mother of 

the decedent over his surviving same-sex 

partner in distributing disputed assets 

of the estate, despite language in the 

decedent’s home-made will suggesting 

otherwise. Ephraim’s attorney, 

.DUHQ� :LQQHU�� KDV� ÀOHG� D� PRWLRQ� IRU�
reargument, contending that the court’s 

GHFLVLRQ�RYHUORRNV�VLJQLÀFDQW�SUHFHGHQWV�
from the past 30 years establishing the 

“family” status of cohabiting same-sex 

partners.  The opinion supports the view 

that wills made without the assistance of 

somebody knowledgeable in the law of 

estates are a risky business.

The problems in this case stem from 

D�KRPH�PDGH�ZLOO�E\�5RQDOG�'��0\HUV��
made in 1981 without the assistance of 

a lawyer.  At that time, Myers and his 

SDUWQHU�� 'U�� 5REHUW� (SKUDLP�� KDG� EHHQ�
together for eleven years.  In the will, 

0\HUV� GHVLJQDWHG� KLV� PRWKHU� DQG� 'U��
Ephraim as executors, but when Myers 

died in 2006, his mother renounced her 

DSSRLQWPHQW�� VR�'U��(SKUDLP�VHUYHG�DV�
the sole executor.  

In the will, Myers stated: “I give, 

devise and bequeath all monies will be 

OHIW�WR�P\�0RWKHU��5REHUWD�)��/RQJ���$QG�
WKDW�DOO�6WRFNV�RI�,�%�0��ZLOO�EH�OHIW�WR�'U��
5REHUW�(SKUDLP���$QG�DOVR�DOO�SHUVRQHO�
>VLF@�SURSHUW\�ZLOO�EH� OHIW� WR�'U��5REHUW�
Ephraim.”  The will also provides that 

if Myers and Ephraim both died at the 

same time, “all personel property” would 

be left to his brother, and if his mother 

predeceased him, all property would be 

OHIW�WR�'U��(SKUDLP���+H�DOVR�ZURWH��´,I�
WKH�GHDWK�RI�P\�0RWKHU�RFFXUV�ÀUVW��WKHQ�
LQ�WKDW�FDVH�DOO�SURSHUW\�ZLOO�EH�OHIW�WR�'U��
5REHUW�(SKUDLP���WKLV�ZRXOG�LQFOXGH�DOO�
monies, and all personel effects totally.”

As it happened, Myers’ mother 

survived him, and Ephraim, acting 

as executor, paid over to her all the 

money in the estate, about $40,000.  At 

his death, Myers owned a substantial 

portfolio of stocks, including but not 

limited to I.B.M., which Ephraim 

transferred to himself, treating the non-

I.B.M. stock as “personal property.”  

Myers’ mother then died intestate, and 

KHU� DGPLQLVWUDWRU� ÀOHG� DQ� REMHFWLRQ� WR�
how Ephraim had distributed the stock, 

arguing that Ephraim was entitled under 

the will to inherit only the I.B.M. stock 

and Myers’ “personal effects.”  Ephraim 

then died, and his brother is now serving 

DV�ÀGXFLDU\�LQ�KLV�VWHDG���6R�WKH�ODZVXLW�
is now a battle between the heirs of Mrs. 

/RQJ�DQG�WKH�KHLUV�RI�'U��(SKUDLP�RYHU�
the non-I.B.M. stock, which constitutes 

the bulk of the value of the estate.  

Counsel for Ephraim argued that 

the language of the will is clear that the 

only inheritance for Mrs. Long was the 

money in the estate.  (Not mentioned 

in the court’s opinion but stressed in a 

motion for reargument is that Myers had 

also purchased annuities for his mother 

valued at $165,000, which passed to her 

outside the estate.)  Counsel also argued 

that at the time Myers made the will, the 

only stock he owned was I.B.M. stock, so 

that no inference should be drawn that he 

did not intend Ephraim to inherit other 

stock that Myers might own at the time 

of his death.  Counsel for the Long heirs 

argued that by specifying the I.B.M. 

stock as Ephraim’s inheritance, Myers 

intended him to have only that stock 

and that other stock should be treated as 

“money” rather than “personal property” 

and distributed to the Long estate, 

claiming that any other interpretation 

of the language of the will would be 

“nonsensical.”

Surrogate Anderson wrote that 

construction of the will “must take 

into account the peculiar facts and 

circumstances attending the will’s 

execution, including the relation of 

the parties where possible, the scheme 

disclosed, the language chosen by the 

decedent, and the intention gleaned from 

the language and the general situation.  

If a dominant purpose or plan for 

distribution is discerned, ‘the individual 

parts of the will must be read in 

relation to that purpose and given effect 

accordingly.’”  Citing very old cases, she 

continued, “In cases in which discovery 

RI� D� GHFHGHQW·V� LQWHQW� LV�PRUH� GLIÀFXOW��
courts have employed a presumption in 

favor of the testator’s relatives as against 

unrelated persons.”  She also said that 

reference to “money” in a will depends 

on context and sometimes may refer 

to “securities” and “stocks,” and that 

sometimes the term “personal property” 

may refer to “personal effects.”  In 

Myer’s home-made will, these latter 

terms are both used.

Throughout her opinion, Anderson 

referred to Ephraim as Myer’s 

“friend,” although she clearly indicated 

understanding that the men had lived 

together more than 30 years.  She 

apparently did not consider them to 

be “relatives” for purposes of any 

presumption about testamentary 

intent.  Without being totally explicit 

about it, she seemingly applied the 

“presumption” to favor the mother 

over the “friend.”  Furthermore, she 

suggested that in 1981 Myers expected 

his mother “to live a good many years 

more and, therefore, to want to plan for 

her accordingly.”  She found a lack of 

clear evidence as to whether Myers only 

owned I.B.M. stock when he made the 

will in 1981, focused on the “limiting 

language” in the bequest to I.B.M. stock, 

characterized the bequest of “all monies” 

WR�WKH�PRWKHU�DV�́ ZLWKRXW�TXDOLÀFDWLRQ�RU�
limitation,” and concluded, “Such lack 

of limitation combined with decedent’s 

use of the plural form ‘monies’ favors a 

broad reading of the mother’s bequest.”  

She also applied an old legal maxim 

that by specifying I.B.M. stock in the 

bequest, Myers intended to exclude 

other stock.  Judge Anderson reasoned 

that by separately mentioning stock, 

Myers considered it separate from 

other “personal property,” and that the 

proviso about “all personal property” 

going to the brother if Myers and 

Ephraim died simultaneously would, 

if interpreted as Ephraim contended, 
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Colorado Wedding Cake Case 
Advances to the Next Stage as 
Commission Affirms ALJ Ruling

On May 30 the Colorado Civil 

5LJKWV� &RPPLVVLRQ� DIÀUPHG� D�
ruling by Administrative Law 

-XGJH� 5REHUW� 1�� 6SHQFHU� KROGLQJ� WKDW�
Masterpiece Cakeshop, Inc. and its 

owner Jack C. Phillips, had violated the 

state’s civil rights law by refusing to sell 

a wedding cake to a gay male couple 

because of Mr. Phillips’ “deeply held 

religious conviction” that marriage is 

only between a man and a woman.  Craig 
and Mullins v. Masterpiece Cakeshop, 
Inc.�� &DVH� 1R�� &5� ����������� � 7KH�
Commission did not write a separate 

opinion in the case, instead adopting in 

IXOO� -XGJH�6SHQFHU·V�'HFHPEHU� ��� �����
ruling, in a Final Agency Order signed 

by Commission Chair Katina Banks.

The complainants, Charlie Craig 

DQG� 'DYLG� 0XOOLQV�� KDG� JRQH� RXW� RI�
state to get married, because same-sex 

marriage was not available in Colorado, 

but they wanted to hold the subsequent 

celebration near their home and ordered 

the cake for that purpose.  Judge Spencer 

ruled that the respondents’ refusal 

to take the order violated the sexual 

orientation discrimination ban and was 

not privileged under the 1st Amendment.  

In addition to ordering the respondent 

to “cease and desist from discriminating 

against Complainants and other same-sex 

couples by refusing to sell them wedding 

FDNHV� RU� DQ\� SURGXFW� 5HVSRQGHQWV�
would sell to heterosexual couples,” 

the Commission ordered the following 

remedial measures: staff training on 

compliance with the Colorado Anti-

'LVFULPLQDWLRQ� $FW� DQG� FKDQJLQJ�
company policies to comply with the 

VWDWXWH�� DQG� SURYLGLQJ� WKH� &LYLO� 5LJKWV�
'LYLVLRQ� ZLWK� TXDUWHUO\� FRPSOLDQFH�
reports for two years, which must 

document “the number of patrons denied 

service by Mr. Phillips or Masterpiece 

Cakeshop, Inc., and the reasons the 

patrons were denied service.”

Phillips’s immediate response to the 

ruling was to tell the press that he would 

stop making wedding cakes altogether, 

rather than be forced to “participate” 

in same-sex weddings. Under the 

Commission’s order, so long as he is not 

selling wedding cakes to heterosexual 

couples he is not obligated to sell them to 

same-sex couples.  Phillips also indicated, 

as he has throughout the litigation, that 

he has no problem selling baked goods 

to gay customers, but his religious beliefs 

preclude him from baking and selling a 

FDNH�VSHFLÀFDOO\�IRU�D�VDPH�VH[�ZHGGLQJ���
+XIÀQJWRQ�3RVW, June 3 (quoting from an 

interview with Phillips by the CBS outlet 

LQ�'HQYHU��
If Phillips seeks judicial review in 

the Colorado Court of Appeals, this 

case could present an early opportunity 

for lower courts to determine the reach 

of the Supreme Court’s Hobby Lobby 

ruling (see above), as Masterpiece 

Cakeshop, Inc., would presumably come 

within the scope of corporations entitled 

to assert claims of free exercise of 

religion under that ruling.  The question 

for a court would be whether Colorado’s 

public accommodations statute imposes 

a serious burden on the respondents’ 

free exercise of religion and, if so, 

whether Colorado has a compelling 

interest to vindicate and that requiring 

the respondents to provide wedding 

cakes for same-sex couples is the least 

restrictive alternative to achieving that 

end. The Supreme Court’s opinion 

in Hobby Lobby suggested that a for-

SURÀW� EXVLQHVV� FRXOG� QRW� FRQYHUW� UDFH�
discrimination into a free exercise claim, 

but did not opine as to other forms of 

discrimination, and some commentators 

immediately speculated that the Court 

was opening up the possibility for 

religious owners of businesses to obtain 

exemptions based on their religious 

objections to homosexuality and same-

sex unions.  

7KLV� LV� GHÀQLWHO\� ´FDXVH� OLWLJDWLRQ�µ�
inasmuch as lawyers associated with 

$OOLDQFH�'HIHQGLQJ�)UHHGRP��D�UHOLJLRXV�
liberty litigation group, participated in 

the case in support of respondents, and 

the ACLU (national LGBT rights project 

DQG� WKH� &RORUDGR� DIÀOLDWH�� SDUWLFLSDWHG�
in support of the complainants, which 

suggests that if Mr. Phillips is game to 

continue it, this could turn into court 

litigation. Q

mean leaving everything but Myers’ 

cash accumulation to his brother, who 

was otherwise unmentioned in the will.  

(Also unmentioned in the will were 

Myers’ father, who was living when the 

will was made, and any other relatives.)

“Based on a sympathetic reading of 

the will and the facts and circumstances 

of the will’s framing,” the judge 

concluded, “the court construes the 

bequest to decedent’s mother of ‘all 

monies’ to encompass decedent’s non-

IBM securities.”  The court found that 

the objecting party had met her burden to 

establish as a matter of law that Ephraim 

erred in distributing the non-I.B.M. stock 

to himself, and she granted summary 

judgment to the mother’s estate.  

As mentioned above, counsel for 

(SKUDLP� KDV� ÀOHG� D� PRWLRQ� VHHNLQJ�
reargument, contending that the court 

had improperly relied on a testimonial 

presumption that failed to recognize 

the family relationship between 

Myers and Ephraim and had adopted 

an interpretation of the will that is 

contrary to what one would expect 

under the circumstances of this case, 

with a surviving long-term partner and 

a mother who was provided substantial 

annuity contracts in addition to whatever 

money was in the estate at Myers’ death.  

To the extent that the decision relies on a 

presumption that predates modern LGBT 

family law developments in New York, 

it would seem ripe for reconsideration 

(or possible reversal by the Appellate 

'LYLVLRQ����
This case certainly illustrates the 

risk of home-made wills that leave 

room for interpretations that might 

contradict the intent of the testator.  As 

Myers accumulated more stock beyond 

whatever holdings of I.B.M. he had 

in 1981, it would have been prudent to 

revise his will to make clear how the 

stock should be distributed upon his 

death, rather than leaving it to a court 

to resolve the almost-inevitable will 

contest that might arise if large sums are 

involved.  But a lay person might not be 

aware of legal canons of construction 

and the possibility that mention of one 

company’s stock might be interpreted 

by a court to mean that he didn’t intend 

to leave other stock he might own at his 

death to his surviving partner.  Q
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Italian Constitutional Court Rules on M2F Post-Surgery Marriage

On June 11, 2014, the Italian 

Constitutional Court eventually 

ruled on A.B. & A.T. v. Minister 
of Interior, Const. Court (It.), No. 

170/2014 (June 11, 2014), better known 

as the Bernaroli case (on which see 

Court of Cassation, No. 14329/13, 

June 6, 2013.) Alessandra Bernaroli, 

born Alessandro, got married in 2005 

and was subsequently diagnosed as 

discontent with her sex assigned at 

birth. Contrary to the current judicial 

practice, the Tribunal of Bologna, seized 

for both the authorization for gender-

reassignment surgery and the following 

ELUWK�FHUWLÀFDWH·V�FRUUHFWLRQ��QHYHU�UXOHG�
on divorce, and on her part Bernaroli’s 

wife refused to separate. Nevertheless, 

LQ� ����� WKH� 5HJLVWHU� 2IÀFH� GHFLGHG�
to proceed by its own initiative in 

registering the divorce, even with no 

court judgment supporting it. The 

couple sued to maintain their marriage.

The case, though statistically rare, is 

very well known in European judicial 

practice. The German Constitutional 

Court, for instance, released a judgment 

in 2008 regarding an identical case (1 

BvL 10/05, May 27, 2008). A male-born 

woman wanted her marriage preserved 

against the 1980 Law on Transexuality, 

which instead provided that surgery 

could be authorized only to non-married 

people. The Constitutional Court ruled 

that two fundamental rights are at stake: 

on the one hand, the right to marry and 

therefore to preserve marriage from 

XQMXVWLÀHG� RU� DUELWUDU\� LQWHUIHUHQFH��
on the other hand, the right of self-

determination, which includes the right 

to obtain the change of sex in order to 

properly develop one’s own gender. The 

Court held that choosing between these 

two fundamental rights with no concrete 

alternative was unconstitutional, and 

that the Parliament should regulate this 

issue. Meanwhile, the couple remained 

married.

,Q������WKH�(XURSHDQ�&RXUW�RQ�+XPDQ�
5LJKWV�UXOHG�RQ�WKH�VDPH�TXHVWLRQ��,Q�H. 
v. Finland (November 13, 2012, case No. 

37359/09, the Court held that a violation 

of Art. 8 of the European Convention 

RQ�+XPDQ�5LJKWV� KDG� EHHQ� FRPPLWWHG�
by Finland for divorcing a couple where 

one spouse had decided to undergo 

JHQGHU�UHDVVLJQPHQW� VXUJHU\�� +RZHYHU��
the Court said that such a violation was 

proportionate, and therefore legitimate 

in light of the Convention, because the 

couple could access a marriage-like 

domestic partnership and preserve 

almost all the rights and duties deriving 

from marriage by simply registering 

their union. 

The Italian Constitutional Court cited 

these precedents but actually did not 

follow them. Instead, it held that Bernaroli 

and her wife had an interest to maintain 

their relationship, but nevertheless they 

could not remain married because their 

union would lead to a same-sex marriage, 

which is currently not regulated by the 

law. The Parliament is therefore called 

upon by the Court to enact “with the 

highest solicitude” a law on same-sex 

registered partnerships to be made 

available to the couple. The government, 

which was expected to propose such a 

bill since 2010, started drafting a bill on 

civil unions, apparently contemplating 

the same regime as marriage but 

excluding any form of adoption. It seems 

undisputed that, should the couple sue 

Italy today before the European Court, 

H. v. Finland would lead the same Court 

WR� ÀQG� D� YLRODWLRQ� RI� $UW�� �� E\� ,WDO\��
which is the only country in continental 

Europe without any regulation of same-

sex couples.

Besides, in an obiter dictum the 

Constitutional Court stated that 

Bernaroli’s union cannot be directly 

converted into a same-sex marriage 

because the Constitution would prohibit 

it. While it is not clear where the Court 

took this statement from, as no wording 

exists in Art. 29 of the Constitution — 

under which the State “protects the 

rights of family as a natural society 

based on marriage” — against same-

sex marriage, the judgment raised great 

criticisms for at least two reasons.

First, it is unclear what courts may 

decide on the merits of the dispute. The 

alternatives, i.e. Bernaroli to remain 

married or marriage to be dissolved 

by simple operation of law, are both 

unconstitutional and deprive the 

petitioners of their fundamental rights. 

Second, the Court’s statement that same-

sex marriage is prohibited under Italian 

law seems to contradict the Court’s 

previous case-law and several rulings of 

the European Court (especially Schalk 
& Kopf v. Austria, June 24, 2010, No. 

���������� (&+5������� �� ����� ZKLFK�
consider same-sex couples as families. 

Finally, what surprises about the Court’s 

ruling is its complete insulation from 

the rest of Europe in terms of protection 

of transsexuals’ and homosexuals’ 

fundamental rights.  Matteo M. Winkler, 
Contract Professor of International Law 
at Bocconi University, Milano  

[Shortly after this ruling, it was 

reported that the Italian government 

would propose legislation to establish 

German-style civil unions, which provide 

almost all the rights of marriage for 

same-sex couples.  A Junior Minister for 

5HIRUPV�� RSHQO\�JD\� ,YDQ� 6FDOIDURWWR��
told a newspaper that Italy would 

“follow the legal example of German-

style civil partnerships, which have 

ZRUNHG�YHU\�ZHOO���+H�VDLG�WKDW�DOWKRXJK�
he would prefer to see legislation for 

same-sex marriage, copying the German 

model was a “pragmatic” way to “end 

the current discrimination between 

homosexual and heterosexual couples.”  

dpa International Services in English, 

June 16. – Editor.]   Q

Alessandra Bernaroli, born Alessandro, got 
married in 2005 and was subsequently diagnosed 
as discontent with her sex assigned at birth.
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U.S. DEPARTMENT OF LABOR – 

2Q� -XQH� ��� WKH� 'HSDUWPHQW� RI� /DERU�
SXEOLVKHG� LQ� WKH� )HGHUDO� 5HJLVWHU�
proposed new rules on the Family and 

Medical Leave Act (FMLA) to ensure 

that the protection of the statute is 

available to married same-sex couples 

nationwide, regardless of where they 

reside. The FMLA provides that 

employers of more than 50 workers are 

required to provide unpaid medical and 

family leave, including leave to take 

FDUH� RI� D� VSRXVH�� IRU� XS� WR� D� GHÀQHG�
period of time during each calendar 

year, during which any health insurance 

that the employer regularly provides for 

the employee continues in force, and 

after which the employee is entitled 

to return to their job. Under existing 

rules, spousal status for purposes of 

FMLA is determined by the law of 

the employee’s state of domicile. Thus, 

only in states that recognize same-sex 

marriages would such marriages be 

recognized for purposes of FMLA.  

The new rules proposed by the Labor 

'HSDUWPHQW� ZRXOG� DGRSW� WKH� SODFH�
of celebration rule, under which a 

marriage that was valid where it was 

formed will be recognized regardless 

of the employee’s state of domicile.  

The proposed rule would amend 

��� &)5� 3DUW� ����� DQG� LV� SXEOLVKHG�
DW� ��� )5� ���������� $V� UHTXLUHG�
by the Administrative Procedure 

Act, the rule is being published for 

public comment. Comments may be 

VXEPLWWHG�� LGHQWLÀHG� E\� 5HJXODWRU\�
,QIRUPDWLRQ� 1XPEHU� �5,1�� �����
AA09 by electronic submission 

WKURXJK� WKH� )HGHUDO� H5XOHPDNLQJ�
Portal, at http://www.regulations.

gov. Comments can also be submitted 

by surface mail to Mary Ziegler, 

'LUHFWRU�RI�WKH�'LYLVLRQ�RI�5HJXODWLRQV��
Legislation and Interpretation, Wage 

DQG�+RXU�'LYLVLRQ��8�6��'HSDUWPHQW�RI�
/DERU��5RRP�6�����������&RQVWLWXWLRQ�
$YHQXH�� 1�:�� :DVKLQJWRQ�� '�&�� $OO�
comments must be received before 

$XJXVW������������7KH�ÀQDO�UXOH�FDQQRW�
JR� LQWR� HIIHFW� XQWLO� '2/� KDV� KDG� D�

chance to review the comments and 

decide whether to modify the proposed 

rule in response to them.  

U.S. SUPREME COURT – One June 4, 

the Supreme Court denied an application 

by the National Organization for 

0DUULDJH� �120�� WR� VWD\� 8�6�� 'LVWULFW�
Judge Michael McShane’s marriage 

equality ruling in Geiger v. Kitzhaber, 
�����8�6��'LVW��/(;,6�������������:/�
�������� �'�� 2UH���0D\� ���� ������� 7KH�
state had declined to appeal the ruling.  

NOM filed a post-decision motion to 

intervene for the purpose of appealing 

and sought a stay, both of which were 

denied by Judge McShane. NOM 

appealed to the 9th Circuit, again seeking 

a stay while the court considered its 

motion to intervene, but the 9th Circuit 

denied the stay application, and NOM 

then filed its application for a stay with 

Justice Anthony M. Kennedy, Jr., , who 

is assigned to rule on applications from 

WKH�VWDWHV�LQ�WKH��WK�&LUFXLW���+H�UHIHUUHG�
the application for stay to the full court, 

which denied it without comment.  

National Organization for Marriage v. 
Geiger, No. 13A1173.

U.S. COURT OF APPEALS, 6TH 
CIRCUIT – Marriage equality appeals 

are pending in the 6th Circuit from every 

state in the circuit: Michigan, Ohio, 

Tennessee and Kentucky.  The Michigan 

case involves both the right to marry and 

recognition of marriages contacted out 

of state, while the Ohio, Tennessee and 

Kentucky cases all pertain to recognition 

of out-of-state marriages. The Circuit 

issued an order on June 16 announcing 

that oral argument in all these cases 

would be held on August 6. Counsel in 

the Michigan case would be given 30 

minutes on each side of the case.  Counsel 

in the recognition cases from Tennessee 

and Kentucky would be given 15 minutes 

on each side.  As for Ohio, where appeals 

are pending in separate rulings from 

the same district judge on recognition 

for purposes of death certificates and a 

broader general recognition ruling, 30 

minutes were allotted to each side. At 

the same time, the Circuit rejected a 

motion to intervene filed by New York 

DWWRUQH\� 5REHUWD� .DSODQ� RQ� EHKDOI� RI�
Equality Ohio Education Fund and four 

unmarried same-sex couples from Ohio 

seeking the right to marry in that state.  

Wrote the court: “We conclude that the 

Intervenors’ motion is untimely. The 

Intervenors knew or should reasonably 

have known of their interest in this case 

well before this appeal was filed, and 

whether we review the appeal en banc 

as an initial matter is not a sufficient 

reason for delaying their intervention.  

The appeal is now fully briefed, and 

granting intervention at this stage would 

necessitate supplemental briefing by the 

parties.”  The court indicated the “names 

of the judges sitting on the panel” would 

be posted on the court’s website two 

weeks prior to argument. Yet to be 

announced is whether, in light of the 

number of consolidated appeals pending, 

the court would go directly to an en banc 

panel instead of the customary three-

judge panel.

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – The court has scheduled 

oral argument for September 8 in 

Jackson v. Abercrombie, Sevcik v. 
Sandoval, and Latta v. Otter, marriage 

HTXDOLW\�FDVHV�IURP�+DZDLL��1HYDGD�DQG�
Idaho. In Jackson and Sevcik), district 

courts ruled prior to the U.S. Supreme 

Court’s decision in U.S. v. Windsor that 

marriage equality challenges failed 

under rational basis review, regarding 

Baker v. Nelson as binding precedent.  

In Latta, the district court ruled in favor 

of marriage equality, finding Baker no 

longer controlling in light of Windsor 

and other decisions, and finding that 

the state’s justifications for denying the 

right to marry to same-sex couples were 

insufficient as a matter of law. Shortly 

before announcing the scheduling of 

oral arguments, the court announced the 

MARRIAGE EQUALITY
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MARRIAGE EQUALITY
denial of en banc review in SmithKline 
Beecham v. Abbott Laboratories (see 

above), so the standard of judicial review 

binding the three-judge panel that hears 

these three cases will be “heightened 

scrutiny,” under which the states will 

bear the burden of justification and 

the ban on same-sex marriage will be 

presumed unconstitutional. Although 

+DZDLL� OHJLVODWHG� IRU�PDUULDJH�HTXDOLW\�
during 2013, the plaintiffs in Sevcik 

did not concede that the case was 

moot inasmuch as litigation is pending 

LQ� WKH� +DZDLL� FRXUWV� FKDOOHQJLQJ� WKH�
state constitutionality of the marriage 

equality statute in light of the state’s 

constitutional marriage amendment. It 

is difficult to know how the marriage 

amendment could be found to deprive 

the legislature of authority to enact the 

marriage equality law, however, since it 

was specifically worded and intended to 

reserve to the legislature the authority to 

decide whether same-sex couples could 

PDUU\�LQ�+DZDLL���,Q�DQ\�HYHQW��LW�ZRXOG�
certainly be useful to have Jackson 

reversed by the 9th Circuit, which is 

the likely result of this appeal, and 

scheduling of the argument gives counsel 

from Jackson an opportunity to present 

their marriage equality arguments to the 

9th Circuit.

ARIZONA – There are two cases 

pending in Arizona, Majors v. Horne 

and Connolly v. Roche, both of which 

KDYH� EHHQ� DVVLJQHG� WR� 8�6�� 'LVWULFW�
Judge John W. Sedwick. Sedwick is 

DFWXDOO\�D�6HQLRU� �VHPL�UHWLUHG��'LVWULFW�
-XGJH� IRU� WKH� 'LVWULFW� RI� $ODVND�� ZKR�
ZDV�DSSRLQWHG�E\�3UHVLGHQW�*HRUJH�+�:��
Bush, but has been hearing Arizona 

cases as a “visiting judge.” Sedwick 

rejected a suggestion that the two cases 

be consolidated.  Connolly was initially 

filed on January 6, 2014, by a group 

of private lawyers from Phoenix and 

Flagstaff, has been briefed, and will 

probably be decided soon on a summary 

judgment motion, the parties having 

waived oral arguments on the motion. 

Majors was filed by Lambda Legal and 

cooperating attorneys from Perkins Coie 

LLP in Phoenix in March. The parties 

have stipulated that Majors should be 

decided on a summary judgment motion, 

but have requested that oral argument on 

the motion be set for later in the year, 

after the 9th Circuit’s consideration of 

WKH�+DZDLL��1HYDGD�DQG� ,GDKR�DSSHDOV��
set to take place early in September.  

Now that the 9th Circuit has denied en 

banc review in SmithKline Beecham 

and the circuit standard for sexual 

orientation discrimination claims is 

“heightened scrutiny,” it seems like that 

Judge Sedwick will rule for plaintiffs in 

both cases unless the 9th Circuit rules 

adverse to marriage equality before 

Sedwick rules, but that seems an unlikely 

outcome at this point. Since Connolly is 

briefed and submitted, the judge could 

rule any time.  Another factor that may 

affect timing on the Arizona cases is 

whether the Supreme Court makes an 

early decision to grant certiorari in 

Herbert v. Kitchen, the 10th Circuit 

marriage equality case from Utah.  

Should cert be granted, federal district 

judges considering summary judgment 

motions around the country in marriage 

equality cases might decide to keep 

the cases “on hold” pending a Supreme 

Court ruling on the merits, which 

would probably freeze everything until 

sometime in 2015.  * * * One can get a 

taste of Judge Sedwick’s views on sexual 

orientation discrimination claims from 

his opinion in Collins v. Brewer, 727 F. 

6XSS���G������'��$UL]���������DII·G������
F.3d 1008 (9th Cir. 2011), rehearing and 

rehearing en banc denied, 676 F. 3d 823 

(9th Cir. 2012), cert. denied, 133 S. Ct. 

2884 (2013), in which he preliminarily 

enjoined the state of Arizona from 

rescinding domestic partnership health 

insurance benefits from same-sex 

partners of state employees. That case 

is still pending before Judge Sedwick 

on the merits, the 9th Circuit having 

affirmed the grant of preliminary relief 

and the Supreme Court having denied a 

petition for certiorari.

IDAHO – The marriage equality court 

ruling in Idaho is stayed pending 

appeal, so same-sex marriage may not 

EH� DYDLODEOH� LQ� WKH� VWDWH� XQWLO� D� ÀQDO�
U.S. Supreme Court marriage equality 

decision in 2015 or later.  This is not fast 

enough for Madelynn Lee Taylor, a U.S. 

Navy veteran who wants to be buried 

in the Idaho State Veterans Cemetery 

together with her late wife, Jean Mixner, 

who died in 2012. The women had a 

non-legal religious ceremony in Idaho 

in 1995, and were civilly married in 

California in 2008, but Idaho does not 

recognize their marriage. Spouses of 

military veterans can be buried next 

to the veteran in the Idaho veterans 

cemetery, but an attempt by Taylor and 

Mixner to register in advance for this 

was rebuffed during Mixner’s lifetime.  

Mixner was cremated and Taylor, 

74, who has serious health problems, 

has kept Mixner’s ashes unburied in 

anticipation that they will be buried 

together. Contesting the state’s continued 

refusal to recognize her marriage for this 

SXUSRVH��7D\ORU�ÀOHG�VXLW�RQ�-XO\���LQ�WKH�
8�6��'LVWULFW�&RXUW��UHSUHVHQWHG�E\�%RLVH�
DWWRUQH\V� 'HERUDK� $�� )HUJXVRQ� DQG�
&UDLJ�+DUULVRQ�'XQKDP��ZLWK�DWWRUQH\V�
Shannon Minter and Christopher Stoll 

from the National Center for Lesbian 

5LJKWV�DV�FR�FRXQVHO�� �7KH�VXLW�DJDLQVW�
'DYLG�(��%UDVXHOO��WKH�$GPLQLVWUDWRU�RI�
WKH�,GDKR�'LYLVLRQ�RI�9HWHUDQV�6HUYLFHV��
cites the recent decision in Latta v. 
Otter now on appeal to the 9th Circuit, 

and contends that Idaho’s refusal to 

recognize the Taylor-Mixner marriage 

violates the 14th Amendment.  The suit 

seeks a permanent injunction directing 

Brasuell to approve Taylor’s “Pre-

registration Application to be interred 

upon her death with her deceased 

spouse” and to direct him to approve 

the subsequent burial in the Idaho State 

Veterans Cemetery.  

ILLINOIS – As of June 1, the marriage 

equality law enacted last fall was 

fully in effect in Illinois, but a new 
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impediment suddenly loomed for some 

out-of-state couples seeking to marry 

there. Illinois has a marriage evasion 

statute, Section 2017, providing “No 

marriage shall be contracted in this 

state by a party residing and intending 

to continue to reside in another state or 

jurisdiction if such marriage would be 

void if contracted in such other state 

or jurisdiction and every marriage 

celebrated in this state in violation of 

this provision shall be null and void.”  

Couples from out-of-state seeking 

to marry in Illinois must execute a 

statement under oath verifying that the 

marriage will be legal in their home 

jurisdiction or that they intend to reside 

in Illinois. This is a big issue because 

Illinois borders on several states where 

same-sex marriage is not now available, 

even though there are court decisions 

(stayed pending appeal) striking down 

same-sex marriage bans in some of them.  

A similar statute in Massachusetts, since 

repealed, prevented out-of-state same-

sex couples from marrying in that state 

for several years.  Some couples sign the 

verification, even though they know that 

their home state will not now recognize 

their marriage and they don’t plan to 

move to a marriage equality state, but 

are technically perjuring themselves 

LQ�GRLQJ� VR��+DYLQJ�SDVVHG�D�PDUULDJH�
equality law, the Illinois legislature 

should now follow the example of 

Massachusetts and amend its marriage 

evasion statute. These statutes were part 

of an effort by the Commissioners on 

Uniform State Laws early in the 20th 

century to encourage states to respect 

other states’ marriage restrictions 

by not being a party to “evasion” of 

those restrictions, particularly (but not 

exclusively) in cases involving interracial 

marriage. That laws so motivated should 

remain on the books a century later is 

little short of scandalous.  

MISSOURI – The city of St. Louis is just 

tired of waiting for marriage equality to 

come to Missouri.  So the clerk began 

issuing licenses to same-sex couples and 

the city’s mayor, Francis Slay, performed 

four marriage ceremonies at city hall 

in the lead-up to Gay Pride weekend, 

when he participated prominently in 

the city’s Pride March. State officials 

threatened to sue, according to the St. 
Louis Post-Dispatch, June 26, and the 

city backed down from performing 

further ceremonies until a court rules in 

a pending marriage equality case when 

Attorney General Chris Koster filed 

a lawsuit on June 26 against St. Louis 

&RXQW\� 5HFRUGHU� RI� 'HHGV� 6KDURQ�
Carpenter, who had issued the marriage 

licenses. “While I personally support 

the goal of marriage equality,” said 

Koster in a public statement released to 

announce the filing of the lawsuit, “my 

duty as attorney general is to defend the 

laws of the state of Missouri.” Koster 

said he expected state courts to rule 

within the next 12 to 18 months in 

pending marriage equality lawsuits 

in the state courts.  New York Times, 
June 27.

NEBRASKA – The Nebraska Supreme 

Court ruled in Nichols v. Nichols, No. 

S-13-841 (June 13, 2014), that Bonnie 

Nichols had prematurely appealed 

from a district court ruling initially 

dismissing her divorce action against 

Margie Nichols. Bonnie and Margie 

married in Iowa in 2009. In 2012, 

Bonnie filed a complaint in Lancaster 

County, Nebraska, seeking a divorce, 

including a child custody determination 

and allocation of property rights.  

Margie moved to dismiss, arguing that 

in light of Nebraska’s laws barring 

recognition of same-sex marriages, the 

state’s courts did not have jurisdiction 

to entertain a divorce petition from 

a same-sex marriage. The trial judge 

granted Margie’s motion to dismiss for 

lack of subject matter jurisdiction, but 

gave Bonnie 15 days to file an amended 

complaint if she wished to pursue 

relief under a different legal theory. 

The trial court’s order stated: “If no 

Amended Complaint is filed within 15 

days, this matter will stand dismissed, 

with prejudice.”  Bonnie did not file an 

amended complaint. After waiting 15 

days, she filed an appeal.  The Supreme 

Court concluded that the trial court’s 

dismissal was a conditional order, not 

a final judgment, and dismissed the 

appeal for lack of jurisdiction.  Bonnie 

must now return to the district court 

and move for entry of a final order 

dismissing her divorce petition, and 

can then seek review. Meanwhile, the 

Nebraska Supreme Court through this 

ultra-formalistic ruling has bought at 

least an additional two years delay in 

having to decide on the merits whether 

the state must recognize out-of-state 

same-sex marriages.  Cowards.

NORTH DAKOTA – On June 6 seven 

same-sex couples filed suit in federal 

district court challenging North 

'DNRWD·V�EDQ�RQ�VDPH�VH[�PDUULDJH�DQG�
marriage recognition.  With this filing, 

there were no remaining states that 

ban same-sex marriage that were not 

defending lawsuits on the subject. The 

case was filed by Minneapolis attorney 

-RVKXD� 1HZYLOOH� ZLWK� 1RUWK� 'DNRWD�
ORFDO�FRXQVHO�7KRPDV�'��)LHELJHU��DQG�LV�
titled Ramsey v. Dalrymple.  Just a few 

days later, June 9, Lambda Legal and 

DWWRUQH\V� IURP� )DHJUH� %DNHU� 'DQLHOV��
a Minneapolis firm, filed another 

1RUWK� 'DNRWD� FKDOOHQJH�� Jorgensen v. 
Montplaisir��1RUWK�'DNRWD�LV�LQ�WKH��WK�
Circuit, where two states – Iowa and 

Minnesota – already have marriage 

equality, a state trial judge has ruled for 

marriage equality in another – Arkansas 

– and cases are pending in Missouri, 

1HEUDVND� DQG� 6RXWK� 'DNRWD�� 7KLV� LV�
also the circuit that has pre-Windsor 

adverse circuit precedent on marriage 

equality, Citizens for Equal Protection 
v. Bruning, 455 F.3d 859 (2006), which 

makes a pro-marriage equality ruling 

by a district judge a “bigger lift” than 

it would be in other circuits. Arkansas 

litigators in the successful case there 
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had avoided the precedential barrier 

of Bruning by filing in state court. Of 

course, one can persuasively argue that 

the reasoning of U.S. v. Windsor makes 

the reasoning of Bruning obsolete, but 

the looming 8th Circuit precedent might 

prove daunting to some district court 

judges.

PENNSYLVANIA – An attempt by 

the Schuylkill County Clerk to derail 

marriage equality in Pennsylvania 

crashed and burned on June 18, when 

8�6�� 'LVWULFW� -XGJH� -RKQ� (�� -RQHV� ,,,�
denied a post-judgment motion filed 

on behalf of Theresa Santai-Gaffney, 

who agreed to be the stalking horse 

for anti-marriage-equality groups 

in trying to get the decision stayed 

while attempting to appeal it to the 

3rd Circuit. Jones ruled on May 20 in 

Whitewood v. Wolf, 2014 WL 2058105 

�0�'��3D����WKDW�WKH�VWDWH·V�EDQ�RQ�VDPH�
sex marriage was unconstitutional.  

The next day, Governor Tom Corbett, a 

5HSXEOLFDQ�DQG�D�SURQRXQFHG�RSSRQHQW�
of same-sex marriage, announced 

that after reading the opinion he had 

decided not to appeal, and none of the 

named defendants, including a county 

clerk, indicated any intent to appeal.  

Same-sex marriages began to be 

performed shortly after the opinion was 

announced and have continued without 

incident. Judge Corbett concluded 

that as county clerks in Pennsylvania 

are performing a ministerial function 

when they issue marriage licenses, 

they have no individual standing to 

seek intervention, either mandatory or 

permissive, in this case.  As a matter of 

constitutional standing, Corbett found 

that Ms. Santai-Gaffney had no more 

individualized interest in the outcome 

of this case than any other citizen.  

The judge also rejected the argument 

that his decision somehow left a state 

of confusion concerning marriage in 

Pennsylvania, saying “Nothing could be 

further from the truth. . . Our decision 

was entirely unequivocal, as was the 

Governor’s decision not to appeal.”  

Indeed, he characterized Santai-

Gaffney’s “unclarity” contention as a 

“specious argument,” adding that it is 

“wholly disingenuous.” “At bottom,” 

he concluded, “we have before us a 

contrived legal argument by a private 

citizen who seeks to accomplish what the 

chief executive of the Commonwealth, 

in his wisdom, has declined to do.”  

Judge Jones was a bit more vehement in 

rejecting post-hoc intervention than was 

'LVWULFW�-XGJH�0F6KDQH�LQ�KLV�GHFLVLRQ�
denying a motion by the National 

Organization for Marriage seeking to 

intervene in the Oregon marriage case.  

The 3rd Circuit subsequently affirmed 

Judge Jones’s ruling on June 26, but 

Santai-Gaffney filed a petition with the 

Supreme Court, which was denied by 

Justice Samuel Alito on July 9.

PENNSYLVANIA – One of the 

consequences of marriage equality 

victories is the possibility that some 

employers will require same-sex couples 

to marry if they want to retain benefits 

that the employer had voluntarily 

made available to same-sex partners 

of employees. Such was the case in 

Allegheny County, Pennsylvania, 

which announced the policy change 

to employees on June 24.  “As a result 

of the Court’s recent decision, which 

allows same-sex couples to marry, and 

in order to ensure that all employees 

are being treated equally and fairly, the 

benefits provided to same-sex couples 

will no longer be available without proof 

of marriage,” said an email sent to all 

county employees.  They have until July 

31 to present a marriage certificate to the 

county if they don’t want their benefits 

to terminate on August 1. At present 

eleven county employees are receiving 

partner benefits. The city of Pittsburgh 

has not yet decided how to handle this 

issue, which affects a significantly 

larger number of employees.  Pittsburgh 
Post-Gazette, June 25.  Of course, one 

is tempted to ask whether Allegheny 

County is imposing the same strict 

documentation requirements for its 

employees who are receiving benefits 

coverage for different-sex spouses?  

This question arises from the writer’s 

own experience of involvement with 

a large employer in New York which 

implemented a domestic partner 

benefits policy for same-sex partners of 

employees late in the 1980s; as part of 

that policy, it required documentation of 

relationships for all employees receiving 

benefits, resulting in eliminating lots 

of unmarried different-sex partners 

from the employer’s benefit rolls. The 

employer enjoyed a net savings in 

benefits costs as a result!

PUERTO RICO – Lambda Legal has 

joined the plaintiffs’ legal team in Vidal 
v. Garcia Padilla, No. 3:14-cv-01253, a 

pending marriage equality suit in the 

8�6�� 'LVWULFW� &RXUW� IRU� WKH� 'LVWULFW� RI�
3XHUWR� 5LFR�� /DPEGD·V� HQWU\� LQWR� WKH�
case brought additional co-plaintiffs, 

and an amended complaint filed on June 

25, 2015.  The legal theories articulated 

in the amended complaint include 

deprivation of due process regarding the 

fundamental right to marry, deprivation 

of equal protection on the basis of sexual 

orientation and/or sex, deprivation of 

equal protection in regard to parental 

status, and discrimination with respect 

to fundamental rights and liberty 

LQWHUHVWV� VHFXUHG� E\� WKH� 'XH� 3URFHVV�
Clause. Some of these legal theories 

FRXOG�VXSSRUW�D�FODLP�WKDW�3XHUWR�5LFR·V�
marriage ban is subject to strict scrutiny 

judicial review, but the complaint 

DUJXHV�WKDW�3XHUWR�5LFR�KDV�QR�UDWLRQDO�
basis to exclude same-sex couples from 

marrying.

SOUTH DAKOTA – The National 

&HQWHU�IRU�/HVELDQ�5LJKWV�KDV�MRLQHG�DV�
co-counsel in Rosenbrahn v. Daugaard, 

the marriage equality case pending in 

WKH�8�6��'LVWULFW�&RXUW�IRU�6RXWK�'DNRWD�
(No. 14-CV-4081, filed May 22, 2014).  
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The complaint was originally filed 

by attorneys Joshua A. Newville, of 

0LQQHDSROLV�� DQG� ORFDO� FRXQVHO� 'HEUD�
Voigt of Sioux Falls. Six same-sex 

couples are contesting the state’s ban on 

celebration or recognition of same-sex 

marriages, and they have filed a motion 

for summary judgment, arguing that a 

trial is unnecessary. There is circuit 

precedent in the 8th Circuit against 

them, Citizens for Equal Protection v. 
Bruning, 455 F.3d 859 (8th Cir. 2006), 

but it pre-dates the U.S. Supreme Court’s 

decision in U.S. v. Windsor and is thus it 

is open to argue that the federal district 

court should not treat it as binding.  At 

present, same-sex marriage is available 

in two states in the circuit – Iowa by 

state judicial ruling and Minnesota by 

legislation – and lawsuits are pending 

in all the remaining states in the circuit.  

In one of those states, Arkansas, a state 

trial judge has ruled in favor of marriage 

equality and the state has appealed to its 

supreme court.  No date has been set 

for a hearing on the plaintiffs’ motion 

for summary judgment.  NCLR Press 
Release, July 7. The case is pending 

EHIRUH�'LVWULFW�-XGJH�.DUHQ�(��6FKUHLHU��
who was appointed to the court in 1999 

by President Bill Clinton.

WEST VIRGINIA ²�8�6��'LVWULFW�-XGJH�
5REHUW� &KDPEHUV�� SUHVLGLQJ� LQ� WKH�
marriage equality case of McGee v. 
Cole, announced on June 10 that he 

would put the case on hold until after the 

4th Circuit rules in the pending appeal 

of the Bostic case, in which a federal 

district court ruled that Virginia’s same-

sex marriage ban was unconstitutional.  

“Because of the overlap in the issues 

presented in that case and the one before 

this court,” wrote Chambers, “the Court 

orders that the instant case be stayed 

pending a decision from the Fourth 

Circuit in Bostic v. Schaefer.”  Lambda 

Legal filed the McGee suit along with 

local counsel in West Virginia.  The 4th 

Circuit heard oral argument in Bostic on 

May 13.

WISCONSIN – There were reports late 

in June that several lesbian couples 

raising children who had married 

prior to the stay being issued in Wolf v. 
Walker�������:/����������:�'��:LV���
-XQH� ���� ������ ZHUH� ÀOLQJ� VWDWH� FRXUW�
stepparent adoption petitions, relying 

on the validity of their marriages 

when they were performed. Wisconsin 

authorized stepparent adoptions when 

a child’s unmarried legal parent gets 

married.  The position of the state has 

been that the marriages in question 

are not recognized as long as the stay 

is in effect. It will be interesting to 

see whether trial judges will take a 

similar position, since recognition of 

the marriages would be a prerequisite 

under the existing adoption statute for 

approving the petitions.  A press report 

quoted Michele Perreault, a Madison 

attorney who is representing petitioners 

in two of the cases: “We want to press 

the issue and see if we can protect these 

families the way the law protects all 

other families.  It is time to confront this 

head on and make sure that every child 

from same-sex families throughout the 

state of Wisconsin has the same legal 

protections as every other child.”  2014 

:/15�����������-XQH������������Legal 
Monitor Worldwide).

U.S. CONFERENCE OF MAYORS – At 

its annual summer gathering, held this 

\HDU� LQ�'DOODV�� WKH�8�6��&RQIHUHQFH� RI�
Mayor passed a resolution reaffirming 

its support for same-sex marriage 

rights, reiterating a position it has 

taken since 2009.  The resolution urged 

the federal courts “to speedily bring 

national resolution by ruling in favor 

of the freedom to marry nationwide.”  

Two Texas mayors who joined in 

supporting the resolution were openly-

OHVELDQ� +RXVWRQ�0D\RU� $QQLVH� 3DUNHU�
and San Antonio Mayor Julian Castro, 

who was subsequently confirmed by 

WKH�6HQDWH�DV�6HFUHWDU\�RI�+RXVLQJ�DQG�
8UEDQ�'HYHORSPHQW�RQ� -XO\���� �Dallas 
Morning News, June 23.

CIVIL LITIGATION NOTES

SUPREME COURT – On June 30 

the Supreme Court denied petitions 

for certiorari in Pickup v. Brown 

and Welch v. Brown, in which the 

9th Circuit rejected a constitutional 

challenge to a state law banning 

licensed therapists from providing 

sexual orientation change efforts 

(SOCE) – so-called conversion or 

reparative therapy – to minors.  Pickup 
v. Brown, 740 F.3d 1208, cert. denied, 

2014 WL 514711 (2014). The Circuit 

Court had rejected the argument that 

the ban violated the 1st Amendment 

rights of the practitioners, their minor 

clients, or the client’s parents, holding 

that the state was not imposing a 

content-based restriction of speech but 

rather exercising its police power to 

regulate the practice of medicine.  The 

circuit court also pointed out that the 

law left practitioners free to advocate 

conversion therapy, to recommend it 

to their patients, and to refer patients 

to non-licensed counselors, such as 

religious counselors. Enforcement 

of the law had been on hold while 

litigation and appeals proceeded, 

so the denial of certiorari allowed 

WKH� QDWLRQ·V� ÀUVW� VXFK� ODZ� WR� JR� LQWR�
effect.  A trial court decision rejecting 

a challenge to a similar law in New 

Jersey, King v. Christie, 981 F. Supp. 

�G� ���� �'�1�-�� ������� LV� RQ� DSSHDO� DW�
the 3rd Circuit.  Although a denial of 

certiorari is not a ruling on the merits, 

the Supreme Court’s refusal to review 

the 9th Circuit case might prove 

helpful in persuading the 3rd Circuit 

to follow suit. Similar proposals to 

ban conversion therapy for minors 

have been introduced in several 

more state legislatures. In Texas, the 

6WDWH� 5HSXEOLFDQ� 3DUW\� KDV� DGRSWHG�
a platform plank commending SOCE 

and opposing any attempt by the state 

WR� VXSSUHVV� LW�� WKH� 6WDWH� 'HPRFUDWLF�
Party takes the opposite position.
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5TH CIRCUIT COURT OF APPEALS 

– The 5th Circuit reversed the dismissal 

of a Title IX sex discrimination claim 

against the Joshua Independent School 

'LVWULFW� EURXJKW� E\� WKH� SDUHQWV� RI� D�
thirteen-year-old student who committed 

suicide after unremitting harassment 

by other male students.  Carmichael v. 
Galbraith, 2014 WL 2767590, 2014 U.S. 

'LVW��/(;,6��������-XQH������������QRW�
selected for publication in the Federal 

5HSRUWHU�� EXW� WR� EH� SXEOLVKHG� LQ� )HG��
Appx).  According to the complaint, Jon 

Carmichael was bullied throughout the 

2009-2010 school year, “on numerous 

occasions, Jon was accosted by a group 

of boys in the locker room – oftentimes 

having his underwear removed – 

while defendant Watts observed.” The 

complaint also alleged that he suffered 

various kinds of harassment regularly 

throughout the school day, in the 

KDOOZD\V��LQ�FODVVHV��RQ�WKH�IRRWEDOO�ÀHOG��
and in the locker room, being pushed to 

the ground, frequently accosted, and 

being picked up and placed in garbage 

bins, but that complaints to teachers and 

administrators brought the regrettable 

“boys will be boys” responses and no 

DFWLRQ���'XULQJ�WKH�LQFLGHQW�DIWHU�ZKLFK�
Jon committed suicide, members of 

the football team allegedly “stripped 

him nude and tied him up” and “placed 

him into a trash can” while calling 

him “fag,” “queer” and “homo.” This 

was observed by several students, 

one of whom videotaped the attack 

and uploaded it to YouTube. The 

complaint alleged that the harassment 

was “based on gender or gender-based 

stereotypes.” Incredibly, the district 

FRXUW� GLVPLVVHG� WKH� FDVH�� ÀQGLQJ� WKDW�
the sexual harassment alleged in the 

complaint was “not pervasive” and 

that the “pervasive bullying alleged 

was not sexual harassment.”  In other 

ZRUGV�� WR� WKH� WULDO� MXGJH��RQO\� WKH�ÀQDO�
alleged incident was clearly of a sexual 

nature, and a single such incident could 

QRW� VXIÀFH� IRU� SXUSRVHV� RI� WKH� ODZ�
banning sex discrimination, and there 

was no circuit precedent approving the 

“gender stereotyping” theory in a Title 

IX case. At bottom, then, there is a 

question whether harassment, whether 

or not of a sexual nature, violates the 

Title IX ban on sex discrimination in 

schools that receive federal funding if 

it occurs because of the victim’s failure 

to accord with gender stereotypes. 

While that theory of sexual harassment 

has now been widely accepted in the 

employment context under Title VII of 

WKH�&LYLO�5LJKWV�$FW��LW�KDV�QRW�\HW�EHHQ�
accepted by the 5th Circuit in the context 

of Title IX litigation.  Two members of 

the panel decided it need not be decided 

LQ� WKH� SRVWXUH� RI� WKLV� FDVH�� ÀQGLQJ�
that the complaint adequately alleged 

pervasive harassment of a sexual nature 

and should not have been dismissed, and 

leaving to further litigation the question 

whether the gender-stereotyping theory 

could be used in a case against a school 

district under Title IX.  Concurring in 

the per curiam decision, Circuit Judge 

-DPHV� /�� 'HQQLV� ZRXOG� KDYH� WDNHQ�
on the underlying question and held 

that harassment because of gender 

stereotype non-conformity violates Title 

IX, noting that several other circuits had 

done so and that it was consistent with 

the 5th Circuit’s Title VII decisions.  

7KH�FRXUW�DIÀUPHG�WKH�GLVPLVVDO�RI�WKH�
complaint against various individual 

named defendants, but also reversed 

the district court’s dismissal of various 

supplementary state law claims.

11TH CIRCUIT COURT OF APPEALS 
– In Hatcher v. Fusco, 2014 U.S. App. 

LEXIS 12233 (June 30, 2014), the 11th 

Circuit rejected a claim by a high school 

principal that she enjoyed qualified 

immunity from a suit by a student who 

was disciplined for her participation in 

D�'D\�RI�6LOHQFH�FDPSDLJQ���$IILUPLQJ�
a ruling by the district court, the court 

of appeals held that the student’s 

allegations were sufficient to support 

her claim that her 1st and 14th 

Amendment rights were violated, and 

that the principal, who had discouraged 

her in advance from participating in any 

sort of demonstration and subsequently 

imposed discipline, could be held to be 

violating an established constitutional 

right. “Fusco does not challenge 

the district court’s conclusion that 

+DWFKHU� DOOHJHG� D� ¶FOHDUO\� HVWDEOLVKHG·�
constitutional violation. Cf. Tinker v. 
Des Moines Indep. Cmty. Sch. Dist., 
393 U.S. 503 (1969); Holloman ex rel. 
Holloman v. Harland, 370 F.3d 1252 

(11th Cir. 2004),” wrote the court per 

FXULDP��´5DWKHU��)XVFR�DUJXHV� WKDW�KHU�
alleged role is insufficient to support 

a reasonable inference that she was 

among the violators. We disagree.”  The 

student’s “offense” included wearing a 

'D\�RI�6LOHQFH�W�VKLUW��XVLQJ�D�FKDONERDUG�
to communicate with others without 

speaking, and encouraging others to join 

the demonstration intended to highlight 

the “silencing” of LGBT students.  She 

did not refuse to answer questions put 

to her by teachers, but nonetheless the 

principal summoned her to the office 

and imposed an in-school suspension 

from classes for the remainder of the day. 

“It is undisputed that Fusco was acting 

within the scope of her discretionary 

authority. In the qualified immunity 

context, a government official acts 

within the scope of her discretionary 

authority when she pursues a job-related 

goal through means that are within her 

power to utilize,” wrote the court.  

ALABAMA – Finding that a gay 

plaintiff had failed to plead sufficient 

facts to support his claim that the 

defendant was his “joint employer,” U.S. 

'LVWULFW� -XGJH�0DUN� (�� )XOOHU� JUDQWHG�
D� PRWLRQ� E\� $UERU� 6SULQJV� +HDOWK�
DQG�5HKDELOLWDWLRQ�&HQWHU� WR� GLVPLVV� D�
Title VII claim alleging discrimination 

because of sex, sexual harassment and 

retaliation. Isaacs v. Felder Services, 
LLC�� ����� 8�6�� 'LVW�� /(;,6� ������
�0�'��$OD���-XQH�������������,VVDFV�ZDV�
hired by Felder Services to work as a 

registered dietician on site and under 

the supervision of management at Arbor 

300   Lesbian / Gay Law Notes   Summer 2014



CIVIL LITIGATION
6SULQJV� +HDOWK� DQG� 5HKDELOLWDWLRQ�
&HQWHU���+H�JRW�LQWR�D�FRQIURQWDWLRQ�ZLWK�
an Arbor Springs management official 

during a meeting at the workplace, 

during which the official ridiculed Isaacs 

after he raised issues about a disparity 

between practice and the company’s 

manual, and called him “cupcake.”  

After he reported this incident to 

Felder, he was told to contact both a 

Felder employee and an Arbor Springs 

employee about it.  Shortly thereafter, he 

was discharged by Felder, ostensibly for 

IDOVLI\LQJ� DQ� H[SHQVH� UHSRUW�� �+H� VXHG�
both Felder and Arbor Springs.  Arbor 

Springs moved to dismiss the Title VII 

claim against it, insisting that it was not 

Felder’s employer and thus could not 

be sued under Title VII.  Courts will 

recognize a “joint employer” status 

subjecting the contracting employer 

to coverage under Title VII, but the 

plaintiff must allege sufficient facts to 

show that the alleged “joint employer” 

has and exercises significant control 

over the work and employment terms of 

the plaintiff.  Judge Fuller agreed with 

Arbor Springs that Isaacs’s allegations 

were too general to meet the test, leaving 

Fuller to guess at what Isaacs meant 

when he alleged that he was “under the 

supervision of management” at Arbor 

Springs.  It is difficult to tell from the 

court’s brief opinion whether this case is 

an example of the generalized hostility 

of many federal judges to employment 

discrimination cases, looking for any 

reason to dismiss them, or whether 

Isaacs’s complaint, drafted and filed by 

counsel, was really so generalized that it 

was not possible for the court to find the 

glimmerings of “joint employer” status 

sufficient to reject the motion to dismiss 

under current federal civil pleading 

standards.  Judge Fuller was appointed 

to the bench in 2002 by President 

George W. Bush.  

CALIFORNIA – The California 6th 

'LVWULFW� &RXUW� RI� $SSHDO� KHOG� WKDW�
the Monterey County Superior Court 

had correctly resolved a battle for 

appointment as administrator for the 

Estate of Kirk Langman between 

Langman’s father and a man claiming 

to have been his domestic partner in 

Estate of Kirk Langman, 2014 WL 

2708758, 2014 Cal. App. Unpub. LEXIS 

4189 (June 16, 2014).  Michael Greene, 

who was living with Langman at the 

time of his death, claimed that he was 

Langman’s domestic partner and thus 

should have priority to be administrator 

of the estate, but there was no formal 

registration of domestic partnership and 

the court concluded that under the facts 

of the case Greene could not qualify as 

a putative domestic partner.  The men 

had a friendly relationship beginning 

in 1988, while Greene was working 

in a variety of jobs and was not “out.”  

Greene moved into Langman’s Los 

Angeles apartment in 2008. Greene 

testified that Langman hated his family 

and would not have wanted his father to 

be administrator of his estate.  Greene 

testified that he had signed a domestic 

partnership declaration that Langman 

was going to take care of getting 

registered, but Langman evidently didn’t 

register it. Greene testified that the 

men did not have a sexual relationship 

until after he moved in with Langman.  

Greene was unable to provide any 

documents supporting his claim that 

they were domestic partners, such as 

cards, emails, or “love letters,” and he 

testified that he had never told anybody 

that they were domestic partners 

because it was a “secret.”  Langman died 

intestate on September 25, 2011, and 

Greene notified Langman’s family the 

next day.  A complicated story ensued, 

ending in Langman’s family ousting 

Greene from the home as Langman’s 

father filed to administer the estate.  

The Langman’s also accused Greene of 

improperly selling some of Langman’s 

personal property; Greene countered 

that they had authorized him to sell it for 

living expenses.  The trial court found 

that Greene’s testimony about the nature 

of the relationship was inconsistent and 

unsupported by credible evidence, and 

the court of appeal rejected Greene’s 

suggestion that the trial court was 

biased against gay people. The trial 

court rejected Greene’s contention that 

he was a putative domestic partner by 

applying the state’s well-established 

putative spouse doctrine, putting the 

burden on Greene to show that they both 

intended to register the alleged domestic 

partnership and that Greene had a good-

faith belief that the registration occurred.  

The court also found that Greene failed 

to establish good cause for denying the 

father the appointment as administrator.  

CALIFORNIA – Wendy Walsh, who 

sued the Tehachapi Unified School 

'LVWULFW� LQ� FRQQHFWLRQ�ZLWK� WKH� VXLFLGH�
of her 13-year-old son, Seth, as a 

result of homophobic harassment at 

school, has reached a settlement of the 

lawsuit under which she will receive 

$750,000.  Although her lawsuit sought 

a multi-million dollar damage award, 

her attorney told the Bakersfield 
Californian that she took the reduced 

amount to avoid the trauma of a trial, 

and was apparently satisfied that the 

school district has responded to the case 

by establishing appropriate policies for 

reporting and investigating bullying 

situations.  sfgate.com, June 4.

CALIFORNIA – California Superior 

Court Judge Kevin Brazile rejected a 

motion in Bencomo v. St. Lucy’s Priory 
High School to dismiss a lawsuit by a 

gay teacher who was fired by a Catholic 

high school after it learned that he had 

married his partner in 2008. Kenneth 

Bencomo sued the school where he 

had taught studio art, dance, English 

and yearbook classes since 1998.  The 

school officials knew that he was gay 

when they hired him, and they were 

acquainted with his same-sex partner, 

who regularly attended events at the 

school with him.  But, in common with 

many other cases involving Catholic 
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schools in recent months, as soon as 

Bencomo and his partner got married, 

the school officials freaked out after a 

wedding announcement appeared in a 

local paper, which the school evidently 

considered a violation of its “don’t ask 

don’t tell” policy about gay teachers.  

Bencomo alleges that an administrator 

told him he was being fired even 

though she considered him to be an 

“exceptional” teacher. Bencomo was 

raised Catholic and graduated from 

an all-male Catholic high school in La 

Verne.  In attempting to get Bencomo’s 

lawsuit dismissed, the school argued 

that this case was covered by the 

“ministerial exception” and that it is 

“an untoward and improper intrusion 

into the separation of church and state.”  

+DK�� 3UHVXPDEO\� %HQFRPR� ZDV� WKH�
school’s “minister of art”? Brazile 

rejected these arguments and gave the 

defendants 30 days to file an answer to 

the complaint, which alleges wrongful 

discharge in violation of public policy, 

violation of the Labor Code’s ban on 

sexual orientation discrimination, and 

breach of contract.  Los Angeles Daily 
News, June 19.

COLORADO – A pro se gay plaintiff 

asserting violations of his constitutional 

rights in connection with his arrest, 

prosecution and incarceration could not 

SURFHHG�DQRQ\PRXVO\�DV�D�´-RKQ�'RHµ�
plaintiff, ruled U.S. Magistrate Judge 

Boyd N. Boland in Doe v. May, 2014 

8�6��'LVW��/(;,6������� �'��&RORUDGR��
June 26, 2014).  The plaintiff alleged that 

he might “suffer social stigmatization 

and be subject to hate crimes because 

the Complaint involves discrimination 

against him on the basis of his 

homosexuality” and also reveals “details 

of his mental illnesses and sensitive 

PHGLFDO� LQIRUPDWLRQ�µ� �+H� DUJXHG� WKDW�
“his challenge to government activity 

‘inherently carries a risk of unwanted 

attention’” and so forth. Magistrate 

Boland was unimpressed.  “The plaintiff 

provides only conclusory allegations of 

physical danger, and his concern that he 

will be subject to social stigmatization 

and exposure to hate crimes is 

VSHFXODWLYH�� +LV� IHDU� RI� UHWDOLDWLRQ� LI�
his name is revealed does not ring 

true in light of his admission that the 

defendants ‘will undoubtedly recognize 

the identity of the Plaintiff and Plaintiff 

agrees to make concessions to provide 

'HIHQGDQWV� DQ� RSSRUWXQLW\� WR� FRQGXFW�
meaningful discovery.”  Wrote Boland, 

“The plaintiff’s sexual orientation and 

medical condition are not ‘matters of 

a highly sensitive and personal nature.’  

To the contrary, by initiating an action 

for monetary damages, the plaintiff has 

chosen to bring those private matters 

(to the extent they are relevant and not 

privileged) into a public proceeding.”  

No closet rights for gay discrimination 

plaintiffs in Boland’s court, evidently.  

GEORGIA – Gwinnett College will 

UHPRYH�TXHVWLRQV�DERXW�+,9�DQG�$,'6�
from its application forms and will pay 

$23,000 to a former student who was 

forced to leave the school because she 

LV�+,9�SRVLWLYH��DV�VHWWOHPHQW�RI�D�FLYLO�
rights complaint filed by the student with 

federal authorities alleging a violation 

RI�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW���
Atlanta Journal-Constitution, June 10, 

2014.  As part of settlement terminating 

the federal investigation sparked by the 

student’s complaint, the college will draft 

new policies on discrimination. U.S. 

Attorney Sally Quillian Yates, whose 

office was involved in the investigation, 

VDLG�� ´'HVSLWH� \HDUV� RI� HGXFDWLRQ�
UHJDUGLQJ�+,9�DQG�$,'6��PDQ\�SHRSOH�
still encounter discrimination based on 

the stigma of this disability.  Our office 

will continue to devote resources ot 

ILJKW�LQMXVWLFHV�IRU�SHRSOH�ZLWK�+,9�µ

ILLINOIS – A woman who sued her 

former employer in federal court for 

sex discrimination in violation of Title 

9,,�RI�WKH�&LYLO�5LJKWV�$FW�RI������DQG�
for sexual orientation discrimination 

LQ� YLRODWLRQ� RI� WKH� ,OOLQRLV� +XPDQ�
5LJKWV� $FW� �,+5$�� VXUYLYHG� D� PRWLRQ�
to dismiss her Title VII claim but 

VXIIHUHG� GLVPLVVDO� RI� KHU� ,+5$� FODLP�
because she withdrew that claim from 

WKH�,OOLQRLV�+XPDQ�5LJKWV�&RPPLVVLRQ�
before receiving an administrative 

determination. Ocampo v. Remedial 
Environmental Manpower, 2014 U.S. 

'LVW��/(;,6�������������:/���������
�(�'�� ,OO��� -XQH������������ �2QH� LV�D�ELW�
EDIIOHG� UHDGLQJ� 'LVWULFW� -XGJH� $QGUHD�
5��:RRG·V�GHVFULSWLRQ�RI�WKH�SURFHGXUDO�
history of this case as to why Ocampo 

withdrew her state claim before 

receiving a right to sue notice from the 

state agency.  She argued in opposition 

to the motion that a 2008 amendment to 

WKH�,+5$�UHOLHYHG�KHU�RI�DQ\�H[KDXVWLRQ�
requirement before filing suit, but 

Judge Wood found that the amended 

statute still required administrative 

exhaustion and Ocampo’s interpretation 

was contrary to the language of the 

statute. Judge Wood agreed with the 

defendants that by withdrawing the 

state claim, Ocampo had failed to 

exhaust administrative remedies, so 

the federal court was precluded from 

entertaining the state law claim under 

its supplementary jurisdiction, and the 

sexual orientation discrimination claim 

(possibly Ocampo’s stronger claim on 

the facts) fell from the case.  Wood did 

find that Ocampo’s complaint alleged 

sufficient facts to survive a motion to 

dismiss, so she can proceed on her sex 

discrimination case. Ocampo alleged 

that she was harassed by two superiors 

(named in her Complaint) because of 

her sex and sexual orientation, male 

employees were not similarly harassed, 

but her complaints to management 

brought no action, and after she 

complained she was discharged without 

explanation. This was sufficient to 

state claims under Title VII for sex 

discrimination and retaliation.

ILLINOIS – A gay man who was 

discharged from his position as a member 
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of the security team at a Chicago gay 

bar suffered summary judgment on his 

sexual harassment and retaliation claims 

under Title VII, as well as an intentional 

infliction of emotional distress claim, 

but survived the motion as to his 

religious harassment claim. Parker v. 
Side by Side, d/b/a/ Sidetrack, 2014 

8�6��'LVW��/(;,6��������1�'��,OO���-XQH�
������������,Q�D�OHQJWK\�RSLQLRQ��'LVWULFW�
Judge Amy J. St. Eve reviewed in detail 

Joseph Parker’s allegations about how 

various supervisors and co-workers 

subjected him to unwanted sexual 

advances and comments, unwanted 

touching, and actual non-consensual 

sexual activity during his period of 

employment, even though he repeatedly 

indicated that he was not interested in 

having sexual relationships with them. 

Many of these incidents seem to have 

occurred when Parker was socializing 

with co-workers and everybody was 

GULQNLQJ�� +LV� KRVWLOH� HQYLURQPHQW�
claim foundered mainly on his failure 

to follow the company’s published 

sexual harassment policy by bringing 

complaints to the designated company 

officials when incidents occurred, 

thus running afoul of employment 

discrimination law doctrine relieving 

companies of liability when employees 

fail to invoke the procedures provided 

IRU�GHDOLQJ�ZLWK�KDUDVVPHQW�FODLPV���+H�
did better with his religious harassment 

FODLP���+H�DOOHJHG�WKDW�WKHUH�ZDV�VHYHUH�
and pervasive ridicule and harassment 

of Christians at this gay bar, both as 

to programs at the bar and statements 

made by supervisors and co-workers, 

both in general and particularly to him.  

Parker identified as a Christian, and he 

said that he was constantly denigrated 

and harassed concerning his religion 

and the fact that he attended church 

services and that his boyfriend was a 

Christian conservative blogger.  As to 

this, he complained about his treatment 

and the court found that the relevant 

company officials had good reason 

to know about the situation, since the 

denigration of Christians was very 

open and pervasive and some of the 

harassing statements to Parker came 

from supervisors and managers. As 

to his claim of retaliatory discharge, 

however, the court found that Parker 

failed to present evidence sufficient to 

rebut the company’s showing that he 

was discharged for failing to cooperate 

with the investigation it launched 

into his harassment complaints – an 

investigation reacting to a letter of 

complaint that Parker’s boyfriend sent 

to the employer concerning harassment 

of Parker and the boyfriend when he 

came to the bar.  The court dismissed 

an intentional infliction of emotional 

distress claim, finding Parker had 

not submitted evidence that he had 

suffered severe emotional distress as 

a result of the defendants’ conduct, 

and additionally that one of the named 

individual defendants was not alleged 

to have engaged in any conduct that 

could be deemed “truly extreme and 

outrageous.” The court’s account of 

the factual allegations suggests that 

supervisors and managers of the bar 

assumed, despite the company’s sexual 

harassment policy, that they were free 

to put sexual moves on gay employees 

without consequence.

INDIANA – The Indianapolis Star (July 

4) reported that Monroe Circuit Judge 

9DOHUL� +DXJKWRQ� JUDQWHG� WKH� VWDWH·V�
first same-sex divorce on June 26, 

after spending the morning performing 

same-sex marriages in the wake of 

the Indiana marriage equality ruling, 

Baskin v. Bogan, 2014 WL 288486, 

����� 8�6�� 'LVW�� /(;,6� ������ �-XQH�
���� ������� UHSRUWHG� DERYH�� +DXJKWRQ·V�
divorce order in Davis v. Summers 

HQGHG� WKH� PDUULDJH� RI� 0HODQLH� 'DYLV�
and Angela Summers. At the time 

they married, they were identified as 

D� GLIIHUHQW�VH[� FRXSOH�� EXW� 'DYLV�� ZKR�
said she was born “intersex,” began 

to transition to living as female after 

their 1999 wedding, resulting in what 

was eventually a same-sex marriage. 

In 2005 a court granted a name change 

UHTXHVW�� JLYLQJ� 'DYLV� D� OHJDO� IHPDOH�
name, but some sort of mix-up got in the 

way of a birth certificate change.  The 

couple separated in 2008.  In October of 

2008, the court finally issued an order 

FKDQJLQJ�WKH�VH[�GHVLJQDWLRQ�RQ�'DYLV·V�
ELUWK� FHUWLILFDWH� WR� IHPDOH�� 'DYLV�
filed for divorce in Monroe County, 

where she was living with the couple’s 

GDXJKWHU�� EXW� -XGJH� +DXJKWRQ� UHIXVHG�
to grant the divorce in March 2013, 

FRQFOXGLQJ� WKDW� ZKHQ� 'DYLV� FKDQJHG�
gender the marriage was voided. The 

Indiana Court of Appeals reversed that 

UXOLQJ� LQ�'HFHPEHU� ������ ILQGLQJ� WKDW�
the couple remained married, and sent 

WKH�FDVH�EDFN�WR�+DXJKWRQ�� �,URQLFDOO\��
the final hearing in the divorce case 

was scheduled to take place just as 

the federal court issued its ruling in 

the marriage equality case, creating 

WKH� FRLQFLGHQFH� WKDW� +DXJKWRQ� ZDV�
performing same-sex marriages in the 

morning (before the 7th Circuit stayed 

the district court’s ruling) and a same-

sex divorce in the afternoon.  A more 

serious question emerges because of the 

stay in Baskin, as there are same-sex 

couples residing in Indiana who married 

in other states and are now “wedlocked” 

in Indiana, where the state’s refusal to 

recognize their marriages means they 

can’t get divorced, creating a raft of 

legal complications.

IOWA – In 2009, Governor Chet Culver, 

D� 'HPRFUDW�� DSSRLQWHG� RSHQO\�JD\�
Christopher Godfrey to be the state’s 

workers’ compensation commissioner, 

for a six-year term to end April 30, 2015.  

,Q� 1RYHPEHU� ������ 5HSXEOLFDQ� 7HUU\�
Branstad was elected governor, and 

he demanded Godfrey’s resignation.  

Godfrey refused, and alleges that the 

governor’s henchmen, Chief of Staff 

Jeffrey Boeyink and legal counsel 

Brenna Findley threatened him with a 

large reduction of salary if he did not 

resign. Godfrey stood firm, and his 

salary was reduced after Branstad took 
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office from $112,068.84 to $73,250.00 

per annum.  Godfrey filed suit against 

the state, the governor and a list of 

appointed officials, with allegations 

of sexual orientation discrimination, 

defamation, interference with 

contractual relations and other claims.  

The named defendants were sued 

in both their official and individual 

capacities.  The Attorney General then 

certified that the individual defendants 

were acting within the scope of their 

employment at the time of the alleged 

acts, and thus were immune from 

individual liability under the state’s 

tort claims act.  Godfrey argued that 

his claims were raised under common 

law and various statutes but not the tort 

claims act.  The trial court agreed with 

defendants and knocked out a large part 

of the complaint.  The Supreme Court, 

in a June 6 decision, voted 5-2 to reverse 

and remand. The opinion by Justice 

Wiggins is consumed with the arcana of 

state employee liability doctrine, but the 

ultimate resolution is that the question 

whether these named defendants were 

acting in their individual or official 

capacities is an issue for the trial court 

to decide based on evidence, not a 

certification by the attorney general.  

The case continues.  Godfrey v. State, 

2014 Iowa Sup. LEXIS 64.

LOUISIANA ²� 8�6�� 'LVWULFW� -XGJH�
Sarah S. Vance granted summary 

judgment to the employer on a male 

employee’s claims of sexual harassment 

and retaliation under Title VII.  

Plaintiff alleged that he was dismissed 

for resisting homosexual advances 

from the general manager of the 

restaurant where he was employed in 

New Orleans, and suffered retaliatory 

discharge for complaining about it.  

Greco v. Velvet Cactus LLC, 2014 U.S. 

'LVW��/(;,6��������(�'��/D���-XQH�����
2014).  From the judge’s review of the 

evidence in the record before the court, 

it appears that the plaintiff had engaged 

in flirtatious conduct with the manager 

on numerous occasions, had never 

indicated that the manager’s conduct 

was unwelcome, and that the manager 

in question appeared to be playfully 

physical with numerous employees, 

which eventually led to the manager’s 

brief suspension and demotion to 

assistant manager. Although other 

employees had complained about this 

manager’s conduct, the plaintiff did not 

until after he was terminated, assertedly 

for violating work rules. Although 

plaintiff alleged in his Complaint 

that he had never been disciplined or 

“written up” for any reason, Judge 

Vance found that “his employment was 

riddled with disciplinary problems,” 

that he had received several written 

warnings for consuming food that he 

had been instructed to throw away and 

repeatedly violating the restaurants 

rule against staff eating while on 

GXW\�� � +LV� WHUPLQDWLRQ� QRWLFH� VWDWHG��
“Employee was caught eating in back 

food which was considered stealing 

after being written up once before,” 

and the plaintiff admitted that he was 

HDWLQJ�XQSXUFKDVHG�IRRG�DW�WKH�WLPH��+H�
did not raise any complaint about the 

manager’s conduct until after he was 

discharged, and there was evidence that 

the employer had a sexual harassment 

policy which was publicized to the staff 

and provided a mechanism for filing 

complaints. Plaintiff had named the 

manager as an individual defendant, 

but the court noted that only the 

employer as an entity, not individual 

managers, can be held liable under Title 

VII, and dismissed the complaint as 

to him. The court found that the Title 

VII claims against the employer failed 

because plaintiff “failed to present 

any facts indicating the existence of 

a nexus between his alleged rejection 

of [the manager’s] advances and [the 

employer’s] decision to terminate him.”  

+DYLQJ� UXOHG� DJDLQVW� SODLQWLII� RQ� DOO�
his federal claims, the court declined 

to asserted supplementary jurisdiction 

over plaintiff’s state law “battery” 

claim.

NEW JERSEY – Six people who signed 

up for sexual orientation conversion 

WKHUDS\� ZLWK� -21$+� �-HZV� 2IIHULQJ�
1HZ�$OWHUQDWLYHV�IRU�+HDOLQJ��KDYH�EHDW�
back a motion for summary judgment 

on their claim for the costs of therapy 

they needed to repair the damage done 

WR� WKHP� E\� -21$+·V� PLQLVWUDWLRQV���
New Jersey Superior Court Judge Peter 

F. Bariso, Jr., ruled on June 6 that the 

plaintiffs were entitled to seek damages 

for such expenses, provided that they 

proved that the therapy caused the 

injuries for which they were seeking 

compensation. Ferguson v. JONAH, 

2014 N.J. Super. Unpub. LEXIS 1334 

�1�-�� 6XSHU�� &W��� +XGVRQ� &R���� :KDW�
is most interesting about the opinion, 

not formally published but available 

on Lexis, is not so much the court’s 

discussion of the damages issue, but 

rather its summary of the allegations 

in the complaint about the nature of 

-21$+·V� WUHDWPHQWV�� ZKLFK� VRXQG�
truly bizarre to this reader.  The idea 

that anybody of sound mind could 

think that one could alter a person’s 

sexual orientation through these 

strange exercises beggars belief!  The 

plaintiffs are suing under New Jersey’s 

Consumer Fraud Act, claiming that 

Jonah engaged in “unconscionable 

commercial practice, deception, fraud, 

false pretense, false promise and 

misrepresentation” by claiming that 

homosexuality is a mental disorder that 

FDQ�EH�FXUHG�E\�-21$+·V�PLQLVWUDWLRQV���
None of the plaintiffs was “cured,” and 

they claim that they were harmed by the 

experience, becoming deeply depressed 

and suffering impaired ability to 

engaged in physical and emotional 

relationships with other people. One 

plaintiff described the suicidal thoughts 

he experienced due to his therapy 

VHVVLRQV� ZLWK� -21$+�� (DFK� SODLQWLII�
claimed that they sought professional 

mental health counselors to repair 

WKHLU� PHQWDO� KHDOWK� DIWHU� -21$+·V�
treatments, and sought to recover those 

expenses, in addition to getting their 

PRQH\�EDFN����-21$+�WKHUDS\��FKDUJHG�
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by the session, was rather expensive, in 

excess of $10,000 per year depending 

on the number of sessions an individual 

scheduled at $100 for each individual 

session and $60 for participating in a 

group session.)  In this motion, Jonah 

was seeking summary judgment only 

on the claim for compensation for the 

costs of therapy to repair the alleged 

LQMXULHV�FDXVHG�E\�-21$+�� �7KH�FRXUW�
concluded that such expenses could be 

claimed in the context of this litigation, 

distinguishing cases that had denied 

compensation for ordinary emotional 

GLVWUHVV�ÁRZLQJ�IURP�GHIHFWLYH�SURGXFWV�
or services.  

NEW YORK – Taking an expansive view 

of the sex discrimination prohibition 

LQ� 1HZ� <RUN� 6WDWH·V� +XPDQ� 5LJKWV�
/DZ�� 6HQLRU� 8�6�� 'LVWULFW� -XGJH� -DFN�
B. Weinstein refused to grant summary 

judgment to a retail store that is being 

sued by two women who dress as men 

and who were subjected to surveillance, 

then detained and subjected to 

unwanted touching in connection with 

false allegations of shop-lifting.  Martin 
v. J.C. Penney Corporation, 2014 WL 

�������� �(�'�1�<��� -XQH� ���� ��������
According to their complaint, the two 

plaintiffs are “dark-skinned females 

who dress in stereotypically male 

attire.”  They were shopping in a J.C. 

Penney store on October 22, 2012, tried 

on some clothes in the fitting room, left 

some clothes in the store that they did 

not want to buy, and were stopped by 

Penney security guards after leaving the 

store without paying for anything. The 

plaintiffs allege that the store guards 

grabbed them and forced them back into 

the store, leading them past customers 

and employees to the security office, 

where they were subjected to patting 

down, and required to remove some 

of their clothing. They claim that they 

attempted to tell the defendant guards 

where they had left merchandise in 

the store but were detained for almost 

an hour until the store manager came 

into the office and told them they could 

leave. They allege that J.C. Penney’s 

formal policy governing confrontation 

with suspected shoplifters was violated 

in various particulars in their case, 

and that they were singled out due to 

their race, sex, and gender identity, 

invoking 42 USC 1981 (race), and 

WKH� 1HZ� <RUN� 6WDWH� DQG� &LW\� +XPDQ�
5LJKWV� ODZV�� � -XGJH� :HLQVWHLQ� GHQLHG�
Penney’s summary judgment motion, 

finding that factual determinations as to 

intent were required. “A reasonable jury 

could conclude based on defendants’ 

surveillance of plaintiffs and their 

alleged failure to conform with store 

policy that plaintiffs were intentionally 

discriminated against based on the 

color of their skin,” he wrote. “With 

respect to their sex and gender claims, 

plaintiffs are in the unusual position 

of being females alleging that they 

were discriminate against for being 

male. Their claims are premised on 

allegations that they were discriminated 

against because of their perceived male 

sex, rather than their actual female sex.”  

This would state a cognizable claim 

XQGHU�WKH�1�<��&LW\�+XPDQ�5LJKWV�/DZ��
which defines sex to include “actual 

or perceived gender,” and gender is 

defined as “actual or perceived sex.”  

7KH�6WDWH�+XPDQ�5LJKWV�/DZ�ODFNV�WKLV�
H[SDQVLYH� GHILQLWLRQ� RI� VH[�� � +RZHYHU��
wrote Weinstein, “Since the statute is to 

be ‘construed liberally’ to accomplish 

its purpose, defendants should not be 

permitted to avoid responsibility for 

some discriminatory acts motivated 

E\�VH[�DQG�QRW�RWKHUV�� �'LVFULPLQDWLRQ�
based on an individual’s perceived sex 

is discrimination ‘because of sex’ in the 

same way that discrimination based on 

an individual’s actual sex is.”  This is 

consistent with how some federal courts 

have been construing Title VII’s ban on 

sex discrimination in employment in 

cases involving transgender plaintiffs.  

Since the court had already found that 

material issues of fact existed as to the 

defendants’ discriminatory intent in 

detaining plaintiffs, summary judgment 

was denied as to these claims as well.  

Plaintiffs are represented by Anthony 

Patrick Malecki, Ayanna Tamara Blake, 

'DQLHOD� (OL]DEHWK� 1DQDX�� 0LFKDHO� -��
Borrelli, and Alexander T. Coleman, of 

the Law Offices of Borelli & Associates 

in Great Neck, N.Y.

NEW YORK – The N.Y. Appellate 

'LYLVLRQ���WK�'HSDUWPHQW��DIILUPHG�WKH�
Allegheny Supreme Court’s dismissal of 

a libel action against CNN-America and 

one of its correspondents in connection 

with a broadcast interview about a 

lawsuit brought by a transgender woman 

DJDLQVW� WKH� &DOLIRUQLD� 'HSDUWPHQW� RI�
Motor Vehicles, in the course of which 

the correspondent and the interview 

VXEMHFW�PDGH�UHPDUNV�DERXW�D�'9'�WKDW�
WKH�SODLQWLII�0RVW�+RO\�)DPLO\�0LQLVWU\�
�0+)0�KDG� VHQW� WR� WKH� WUDQVJHQGHU�
ZRPDQ�� WLWOHG� ´'HDWK� DQG� WKH� -RXUQH\�
WR� +HOO�µ� WKDW� ZDUQHG� RI� WKH� %LEOLFDO�
death penalty for homosexuality.  

The plaintiffs alleged that they were 

defamed by the false assertion that they 

advocated that homosexuals be put to 

death. The trial court had dismissed 

all of their defamation claims on 

the ground that none of the specific 

alleged defamatory statements was “of 

and concerning” the plaintiffs. The 

$SSHOODWH�'LYLVLRQ��DIILUPLQJ��GLVDJUHHG�
with the trial court about the particular 

statement concerning the delivery of 

WKH� '9'�� DV� ´WKH� EURDGFDVW� FRQWDLQHG�
the partial pseudonym of one of the 

plaintiffs and the title of the video, and 

thus there was sufficient information 

WR� LGHQWLI\� SODLQWLIIV�µ� +RZHYHU�� WKH�
appellate court upheld dismissal of the 

complaint, because the publication, 

“considered in its entirety,” “provided 

background facts for the woman’s 

claims in the pending and anticipated 

judicial proceedings, and the broadcast 

as whole was a ‘substantially accurate 

report of the judicial proceedings’” and 

thus absolutely privileged.  Underlying 

all this was the transgender woman’s 

HQFRXQWHU� ZLWK� D� KRPRSKRELF� '09�
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clerk and the delivery to her just days 

ODWHU� RI� WKH� RIIHQGLQJ� '9'�� LQFLGHQWV�
that she believed to be connected in 

FODLPLQJ� WKDW� WKH� '09� KDG� ´PLVXVHG�
her personal information” to sic the 

0+)0� RQ� KHU� ZLWK� WKHLU� RIIHQVLYH�
'9'�� �Dimond v. Time Warner, Inc., 
�����:/����������1�<��$SS��'LY����WK�
'HSW���-XO\����������

NEW YORK – A confusingly cryptic 

RSLQLRQ�E\�WKH�1�<��$SSHOODWH�'LYLVLRQ��
�VW� 'HSDUWPHQW�� UHMHFW� D� VH[XDO�
orientation discrimination claim by an 

employee of Metro-North Commuter 

5DLOURDG�� � Herrington v. Metro-North 
Commuter Railroad Company, 2014 

1�<�� $SS�� 'LY�� /(;,6� ������ �����
WL 2722327 (June 17, 2014). Without 

providing any sort of comprehensible 

summary of the plaintiff’s factual 

allegations in its brief memorandum 

opinion, the panel asserted that the 

plaintiff failed to state a claim of 

sexual orientation discrimination 

because “she failed to sufficiently 

allege that she was treated differently 

because of her sexual orientation.”  

+HU� DOOHJDWLRQV� RI� ´LQDSSURSULDWH� DQG�
offensive comments about her sexual 

orientation” made by two “high-level 

Metro-North employees” in 2008 were 

considered irrelevant because of the 

statute of limitations and her failure 

to allege facts “comprising ‘a single 

continuing pattern of unlawful conduct 

extending into the [limitations] period 

immediately preceding the filing of 

the complaint.”  The plaintiff had made 

some pay discrimination claims, but 

the court found inadequate allegations 

concerning pay of comparator male 

employees to support her claim. The 

unanimous four-judge panel included 

RQH� RI� WKH� 'HSDUWPHQW·V� RSHQO\�JD\�
justices and several others who have 

written gay-affirmative decisions in the 

past, so one suspects that the complaint 

must have been significantly deficient 

in its factual pleadings to provoke this 

decision.  

NEW YORK�²�6HQLRU�8�6��'LVWULFW�-XGJH�
Sterling Johnson has mainly denied a 

motion by New York City to dismiss 

sexual harassment and retaliation claims 

EURXJKW�E\�D�IHPDOH�SROLFH�RIÀFHU��ZKR�
alleges that her refusal to submit to 

sexual advances from a female superior 

RIÀFHU� OHG� WR� H[WHQGHG� KDUDVVPHQW�
and, after she complained, retaliation, 

including retaliatory transfer. Bethea 
v. City of New York, 2014 WL 2616897 

�(�'�1�<��� -XQH� ���� ������� 7KH� FDVH� LV�
unusual in that almost all same-sex 

harassment claims are brought by men.  

2IÀFHU�%HWKHD�PDLQWDLQV��DPRQJ�RWKHU�
WKLQJV��WKDW�WKH�1<3'�KDV�D�SROLF\�RI�QRW�
following up on claims by low-ranking 

RIÀFHUV� DJDLQVW� VXSHULRU� RIÀFHUV�� LQ�
this case a well-connected sergeant 

who, according to Bethea’s complaint, 

KDV�D� UHSXWDWLRQ� WKURXJKRXW� WKH�1<3'�
RI� VH[XDOO\� KDUDVVLQJ� IHPDOH� RIÀFHUV���
Among Bethea’s allegations, as related 

by Judge Johnson in the decision, is that 

her persecutor “undeterred by Plaintiff’s 

objections, continued to proposition her 

and state her intent to ‘turn’ Plaintiff 

gay, claiming in response to Plaintiff’s 

rebuffs that she had been ‘turning 

ELWFKHV�RXW�LQ�1<3'�OHIW�DQG�ULJKW·�DQG�
‘that’s what they all say until I’m eating 

your pussy.’”  Bethea also charges that 

her attempts at getting relief through the 

'HSDUWPHQW·V�IRUPDO�FRPSODLQW�SURFHVV�
are stymied because her persecutor’s 

same-sex domestic partner is assigned 

WR� WKH� RIÀFH� WKDW� KDQGOHV� FRPSODLQWV���
Judge Johnson did dismiss a few counts 

that sought to assert sex discrimination 

apart from the sexual harassment claim, 

ÀQGLQJ�WKDW�%HWKHD�KDG�IDLOHG�WR�DOOHJH�
facts that would sustain a separate sex 

discrimination claim.  The court denied 

the City’s motion to dismiss sexual 

harassment and retaliation claims 

asserted under Title VII, 42 USC 1985, 

and the New York State and City human 

rights laws.

NORTH CAROLINA� ²� 8�6�� 'LVWULFW�
Judge Terrence W. Boyle refused to 

dismiss a hostile work environment and 

retaliatory discharge complaint brought 

by a male plaintiff in Davis v. Gregory 
Poole Equipment Co.�� ����� 8�6�� 'LVW��
/(;,6� ������ �(�'�1�&��� -XQH� ����
������� � 'DYLV� DOOHJHG� WKDW� RQH� RI� KLV�
male co-workers attempted to kiss him 

in February 2007, leading him to make 

a sexual harassment complaint against 

WKH�FR�ZRUNHU��+H�DOOHJHV�WKDW�WKHUHDIWHU�
he was subjected to name-calling, 

unfair treatment by management, and 

ultimately retaliation in the form of 

discharge on May 12, 2011. When he 

filled out an intake form at the EEOC, 

the only box he checked was retaliation, 

but in his lawsuit he alleged hostile 

environment because of sex as well as 

retaliation. In moving to dismiss, the 

HPSOR\HU�DUJXHG�WKDW�'DYLV·V�IDLOXUH� WR�
check the box for sex discrimination 

meant this claim must be dismissed 

for failure to exhaust administrative 

remedies, but Judge Boyle was not 

convinced. Although courts had 

recognized in the past that Title VII 

plaintiffs presumably did not mean to 

allege violations of the statute when 

they failed to check the appropriate 

box, he found that the form could give 

rise to confusion for a non-lawyer. “It is 

notable, however,” he wrote, “that there 

is no box to check for ‘hostile work 

environment’ or for ‘sexual harassment.’  

Although clear to an attorney, it is not 

so clear to an unsophisticated plaintiff 

that these types of discrimination 

would fall under the box labeled 

‘discrimination based on sex.’  Further, 

the circumstances here support a finding 

that plaintiff successfully rebuts the 

presumption of non-assertion,” because 

the allegations in the complaint “are 

reasonably related to the EEOC charge 

and would be expected to follow form an 

administrative investigation.”  The court 

QRWHG� WKDW�'DYLV·V� IDFWXDO� DOOHJDWLRQ� LQ�
his EEOC complaint were sufficient 

to raise the sexual harassment hostile 

environment claim, and the EEOC file 

on the case confirmed that the issues 

relevant to these claims had been raised 
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in the investigation, so there was no 

unfair surprise to the employer when 

these claims were asserted in the federal 

complaint.  The court also found that the 

alleged harassment was of an “ongoing 

nature,” so there was no timing difficult 

with the filing of the EEOC charge so 

longer after the original attempted kiss 

and beginning of harassment.

OKLAHOMA – A plausibly valid tort 

claim that a gay plaintiff sought to 

assert was dashed by legal formalism 

in Pappalardo v. The GEO Group, 
Inc.�� ����� :/� �������� �:�'�� 2NOD���
-XO\� ��� ������� LQ� ZKLFK� 8�6�� 'LVWULFW�
-XGJH� 'DYLG� /�� 5XVVHOO� GLVPLVVHG� RQ�
jurisdictional grounds a negligence 

claim against a company that operates 

correctional facilities in Oklahoma.  

According to the complaint, the plaintiff, 

a then-closeted gay man, resorted to a 

telephone dating service, MegaMates, to 

WU\� WR�PHHW� RWKHU�PHQ�� �+H� IHOO� YLFWLP�
to a scam, subjecting him to blackmail 

by Oklahoma state prisoners who 

were using illicit prepaid cellphones 

to contact closeted gay men through 

MegaMates and threaten to “out” them 

to their families and communities (or 

worse) if they did not fork over large 

sums of hush money.  When he finally 

discovered what was at the root of his 

problem, his attorney wrote to The 

GEO Group, the company operating 

the prison, informing them that a 

negligence suit would be filed against 

them based on their failure to enforce 

a regulation banning cellphone use in 

Oklahoma prisons, and requesting some 

sort of settlement.  When no settlement 

offer was forthcoming, plaintiff filed a 

diversity suit in federal district court in 

Florida, which was then transferred to 

WKH�:HVWHUQ�'LVWULFW�RI�2NODKRPD��ZKHUH�
defendants moved to dismiss, citing 

the one-year notice requirement in the 

Oklahoma Governmental Tort Claims 

Act (OGTCA), which by its terms applies 

to claims against a “private correctional 

company” housing Oklahoma inmates.  

The court found that the plaintiff had 

never filed the required notice and, if 

his attorney’s letter to the GEO Group 

was counted as the notice, it was too 

late under the one-year requirement in 

the law.  Plaintiff had argued that the 

time should have been tolled because he 

was unaware prior to filing suit about 

the requirement of the OGTCA, but the 

court said tolling applies only if the state 

has actively concealed the facts giving 

rise to plaintiff’s claim, which was not 

the case here.  “The overarching theme 

to Plaintiff’s brief is the lack of fairness 

associated with applying the OGTCA to 

EDU�KLV�VXLW�µ�ZURWH�-XGJH�5XVVHOO�µ�EXW�
this is unavailing. It is well known that 

under Oklahoma law, the OGTCA ‘is the 

exclusive remedy for an injured plaintiff 

to recover against a governmental 

entity in tort,’” and as the legislature 

specifically listed private correctional 

companies as covered by the Act, “the 

state’s decision not to waive sovereign 

immunity in this situation controls.”  

OREGON – According to the complaint 

in Kelley v. Kaiser Permanente, 2014 

:/� �������� �'�� 2UH�� 0D\� ���� �������
between April 11 and May 5, 2013, the 

+02� .DLVHU� 3HUPDQHQWH� DGRSWHG� D�
SROLF\�RI�WHVWLQJ�IRU�+,9�WKH�EORRG�RI�DOO�
its patients between ages 50 and 65 as part 

of their routine care, without informing 

them or obtaining consent.  On October 

���� ������ DWWRUQH\� 5�� 7UDYLV� -DPHVRQ�
filed suit in Washington state court on 

behalf of three Washington residents, 

seeking to initiate a class action on 

behalf of all Kaiser Permanente patients 

who were subjected to such testing.  On 

November 27, 2013, attorney Jameson 

ILOHG� D� VLPLODU� VXLW� LQ� WKH�8�6��'LVWULFW�
Court in Oregon as a class action on 

behalf of Kaiser Permanente patients 

in Oregon who were subjected to the 

testing.  The previous day, the action in 

Washington had been removed to the 

federal district court there on diversity 

grounds, KP being a California-based 

entity. Kaiser Permanente moved to 

dismiss or stay the Oregon lawsuit, 

pointing out that the class described in 

the Washington complaint (the Benton 

case) would include all the people 

covered by the Oregon lawsuit, and the 

ultimate issue in both cases was the 

same. Plaintiffs argued in opposition, 

among other things, that the class 

action had not yet been certified in the 

Washington case, and that both cases 

UHOLHG�RQ�VWDWH�VWDWXWHV�FRQFHUQLQJ�+,9�
testing that differed in various ways, 

so it was likely that the legal issues to 

be decided in the two cases differed.  

'LVWULFW� -XGJH� %URZQ� GHFLGHG� WR� VWD\�
the Oregon action until the district court 

in Washington rules on the class action 

certification. Although there was an 

overlap in that all the class members 

in the Oregon case would come within 

the broader class specified in the 

Washington complaint, it was possible 

that the judge in the Washington case 

would certify a narrower class in light 

of the Washington state statutory basis 

for the action.  On the other hand, Judge 

Brown noted, ultimately both cases are 

about the same thing.  

TENNESSEE – City officials in 

Chattanooga and proponents of a 

measure to block the city’s domestic 

partnership ordinance are wrangling in 

court over the wording of a ballot measure 

that has received sufficient signatures to 

put it to a vote.  The proponents want 

the following language: “Shall the city 

of Chattanooga’s ‘domestic partnership’ 

ordinance (Ordinance No. 12781) be 

adopted?” City attorneys drafted a 

much longer version, intended to explain 

the purpose of the ordinance: “Shall 

Ordinance No. 12781 go into effect or 

become operative to amend the City 

Code of the City of Chattanooga so as 

to (1) ensure that City employees are 

also afforded equal protection against 

harassment and discrimination because 

of ethnicity, sexual orientation, gender 

identity and gender expression; and 

to (2) provide certain medical and 
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leave benefits to a qualified domestic 

partner of City employees?” The 

city attorney’s proposed language 

also provides a definition of who is a 

qualified domestic partner. On July 

7, City Judge Neil Thomas ruled in 

IDYRU�RI�WKH�+DPLOWRQ�&RXQW\�(OHFWLRQ�
Commission, which takes the position 

that the language submitted by the 

proponents is what goes on the ballot.  

Plaintiffs in the lawsuit, Chattanooga 

3ROLFH� 'HSDUWPHQW� /W�� &RUOLVV� &RRSHU�
and the City, argued that the City 

Charter allows the city attorney to 

write a summary of the ordinance so 

that voters will be well-informed on 

what they are voting about.  The City 

of Chattanooga filed an immediate 

appeal, suggesting that the terse 

question submitted by the proponents 

would mislead voters about what was 

at stake.  The measure is to be voted 

on August 7, so time is at a premium 

in resolving this dispute.  Proponents 

of blocking the ordinance gathered 

more than 8000 petition signatures.  

Chattanooga Times, July 7 & 8.

CRIMINAL LITIGATION NOTES

U.S. COURT OF APPEALS, 4TH 
CIRCUIT – The court upheld the 

conviction and sentencing of a man for 

shaking down investors in his fraudulent 

+,9�$,'6� UHVHDUFK� DFWLYLWLHV�� United 
States v. Harris, 2014 U.S. App. LEXIS 

������ �-XQH� ���� �������0LFKDHO�+DUULV�
was convicted by a federal jury on 

three counts of wire fraud and one 

count of mail fraud in connection with 

his investment schemes, and sentenced 

to 108 months.  The court of appeals 

GHFLVLRQ�SURYLGHV�GHWDLOV�DERXW�+DUULV·V�
representations to various investors, 

LQFOXGLQJ� SHRSOH� OLYLQJ� ZLWK� +,9�
$,'6�� ZKR� FXPXODWLYHO\� SRXUHG� RYHU�
$900,000 into his corporation which 

was supposedly carrying out research 

on using hyperbaric chambers to treat 

+,9� LQIHFWLRQ�� ,QVWHDG�� SURVHFXWRUV�

VKRZHG� WKDW�+DUULV� VSHQW� WKH�SURFHHGV�
almost entirely on his own interests, 

including purchasing real and personal 

SURSHUW\�� DQG� VSHQW� QRWKLQJ� RQ� +,9�
$,'6�UHVHDUFK�

CALIFORNIA – In Knoller v. Miller, 
����� 8�6�� 'LVW�� /(;,6� ������� �����
:/����������1�'��&DO��� -XO\�����������
8�6��'LVWULFW�-XGJH�-RQ�6��7LJDU�UHMHFWHG�
a petition for habeas corpus from 

Marjorie Knoller, who was convicted 

by a jury of second degree murder in 

WKH������GHDWK�RI�'LDQH�:KLSSOH��ZKR�
lived with her same-sex partner on the 

same floor as Knoller and her husband 

in a San Francisco apartment building.  

Whipple was mauled to death by a 

large attack dog owned by Knoller, who 

lost control of the dog as Whipple was 

opening her apartment door carrying 

a bag of groceries.  Evidence at trial 

established that Knoller was aware of 

the vicious propensities of the huge 

dog, which was bred to be a killer 

and which Knoller had in the past 

had difficulties in controlling. The 

conviction was upheld on direct appeal 

by the California Court of Appeal and 

the California Supreme Court.  Knoller 

contended that various actions by 

Superior Court Judge James Warren, 

who conducted her trial, rendered her 

conviction unconstitutional, but all 

of these objections were rejected by 

-XGJH� 7LJDU�� � +H� GLG�� KRZHYHU�� JUDQW�
a certificate of appealability as to 

Warren’s order to Knoller attorney 

during the prosecution’s rebuttal closing 

argument to stop making objections, 

after the attorney had interrupted 

prosecution counsel with a challenge 

to the characterization of certain 

evidence.  The incident, which received 

international publicity, eventually led 

to the enactment of a California statute 

allowing claims for loss of consortium 

damages by same-sex partners at a time 

when California law did not authorize 

the award of such damages other than 

to legal spouses.  

CALIFORNIA�²�7KH��WK�'LVWULFW�&RXUW�
RI� $SSHDO� DIÀUPHG� WKH� FRQYLFWLRQ� RI�
0LFKDHO�6DQWRV�IRU�UREEHU\�LQ�WKH�ÀUVW�
degree and false imprisonment, using a 

deadly and dangerous weapon (a stun 

gun).  The trial court sentenced him to 

11 years and 8 months, but the appeals 

court found that the trial court had 

misapplied the sentencing standards 

and remanded for resentencing.  

People v. Santos, 2014 Cal. App. 

Unpub. LEXIS 4124 (June 13, 2014).  

The victim, Joshua Najera, was using 

a gay hook-up website and connected 

with Thomas Bedolla, with whom he 

conversed 15-20 minutes. When they 

discovered they were located less than 

D� PLOH� IURP� HDFK� RWKHU� LQ� 5LYHUVLGH��
Najera agreed to meet up with Bedolla.  

:KHQ� KH� DUULYHG� DW� WKH� VSHFLÀHG�
address, Santos came out to get him 

and brought him into a garage attached 

to the house, which had a bed, a couch, 

a computer, and a camera mounted on 

a tripod. Bedolla was sitting on the 

couch and Najera sat next to him, with 

Santos sitting across from them, about 

two feet away.  When Najera asked why 

it was smoky in the room, they told 

KLP�WKH\�KDG�EHHQ�VPRNLQJ�FUDFN���+H�
became uneasy about the situation and, 

standing, said he was going to leave.  

+H�ZDV�KROGLQJ�KLV�FDU�NH\V�LQ�RQH�KDQG�
and his cellphone in the other.  Santos 

grabbed at the keys, but Najera was able 

to hold onto them. Santos grabbed his 

cellphone, got “into Najera’s face” and 

told him that he couldn’t leave.  Santos 

was holding a stun gun in his hand, 

ZKLFK� 1DMHUD� WHVWLÀHG� VRXQGHG� OLNH�
a taser crackling.  Santos said Najera 

should not do anything to make Santos 

“tase” him. Najera asked Bedolla 

for help, but Santos said Bedolla was 

his friend and wouldn’t help Najera, 

as Santos “smirked” at Najera, who 

feared that he would be tased if he 

tried to grab his cellphone from 

Santos.  Najera then jumped over the 

couch and ran out of the garage, Santos 

in pursuit.  Najera demanded return of 

his cellphone, but Santos refused and 
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went into the backyard. Najera then 

walked across the street and prevailed 

on the occupant of the house to let 

him use a telephone to call the police. 

$� SROLFH� RIÀFHU� VRRQ� DUULYHG�� 1DMHUD�
waved her down and told her what had 

happened. A helicopter then arrived 

and broadcast an announcement that 

occupants of the house should step 

outside. Eventually, Santos’s brother 

admitted the police into the house, 

where they found Santos and Bedolla 

LQ�D�EHGURRP���7KH�SROLFH�RIÀFHU�IRXQG�
the stun gun in the garage, and Najera’s 

phone was found in the branches of 

a potted plant in the backyard and 

returned to him.  There were several 

other phones in Santos’s bedroom, but 

no drugs were found in the house or 

garage.  At trial, the prosecutor stated 

in his opening that the defendant was 

guilty and charges would not have been 

EURXJKW�LI�KH�ZDV�QRW���'HIHQVH�FRXQVHO�
objected, but was overruled.  The court 

of appeals found that this statement by 

the prosecutor was improper, but that 

given the evidence the jury verdict 

was overwhelmingly supported so it 

was harmless error. The court also 

rejected the argument that Najera was 

not detained long enough to constitute 

´IDOVH� LPSULVRQPHQW�µ� +RZHYHU�� WKH�
court found that a necessary factual 

ÀQGLQJ� WKDW� 6DQWRV� DQG�%HGROOD� DFWHG�
“in concert” was missing to support the 

sentence as imposed, and remanded for 

imposition of an appropriate (slightly 

shorter) sentence.

FLORIDA� ²� 5LFKDUG� (QJODQG��
sentenced to death in the murder of a 

gay man, failed in his petition to the 

Florida Supreme Court for a writ of 

habeas corpus after having exhausted 

direct appeals of his conviction.  

Among other things, the court rejected 

his new lawyer’s attempt to put forward 

evidence of an expert witness, excluded 

at trial, that England suffered from 

“ego-dystonic homosexuality” and had 

murdered his victim in a “homophobic 

rage.”  The expert testified that England 

is a self-hating homosexual, and that 

“in order to eliminate his conflict about 

his own homosexual urges or actions, 

[he] lashed out in a homophobic rage 

and killed [the victim].” The court 

found that England had “rebutted his 

own expert’s homophobic rage theory” 

by denying he killed the victim, 

denying knowing that the victim was 

in a homosexual relationship with 

England’s co-defendant, had actually 

prohibited his trial counsel from making 

homosexuality an issue in the case 

at trial, had denied that homophobia 

or homophobic rage had anything 

to do with the case, and had written 

a letter to the postconviction court 

requesting that this claim advanced by 

his counsel be removed from his post-

conviction motion because he is not a 

homosexual. The court decided that 

there was no reasonable probability 

that the defendant would have received 

a different sentence in this case had the 

court considered this evidence at trial, 

rejecting this part of his ineffective 

assistance of counsel claim.  England v. 
State of Florida, 2014 Fla. LEXIS 2120 

(Fla. Supreme Ct., July 3, 2014).

KANSAS – The Kansas Supreme Court 

held that it was error from the trial court 

to allow introduction of heterosexual 

pornography found in the defendant’s 

home for the purpose of showing that 

he was lying about being gay. State 
v. Smith, 2014 WL 2916850 (June 27, 

2014).  Francis Smith was prosecuted 

for his conduct while taking pictures 

of two underage girls.  When he was 

arrested on charges of taking indecent 

liberties with a child, he protested that 

he was gay and had no sexual interest in 

the girls.  A search of his home turned 

up lots of heterosexual pornography, 

which the state introduced over his 

protest. While the Supreme Court held 

that admission of the pornography 

was prejudicial and erroneous, the 

court also determined that the error 

was harmless, as there was plenty of 

admissible evidence in the record from 

which the jury could have reached its 

conclusion on guilt.

KENTUCKY – Incest will out!  A young 

man awoke in the night, screaming, 

alarming his girlfriend. When she 

asked him what was wrong, he told her 

this amazing story:  Earlier that day, the 

victim had received a phone call from 

his father, asking him to come to the 

hotel room where the father, defendant 

'DQD� 3UDWKHU�� ZDV� VWD\LQJ� ZLWK� KLV�
wife, Jennifer, the victim’s step-

mother.  When he arrived, Prather told 

him that the couple was having marital 

difficulties and that to cure them, the 

son needed to have sex with his step-

mother while Prather watched.  The son 

protested, but finally agreed, fearing his 

father would beat him otherwise. “At 

Prather’s behest, Jennifer performed 

sex acts on the victim while Prather 

watched. Prather also reportedly 

engaged in intercourse with Jennifer 

while she performed oral sex on the 

victim.”  The young man contacted the 

police, resulting in an investigation and 

a grand jury indictment of Prather on 

two counts of “complicity to incest.”  

Prather’s defense was that the victim 

had no real relationship with Jennifer 

within the meaning of the statute; they 

had never lived together as a “family 

unit,” the victim was raised by his 

biological mother, and thus the victim 

and Jennifer were essentially unrelated 

consenting adults whose sexual activity 

was protected under Lawrence v. Texas.  
Prather argued that if the court did 

not read a “family unit” requirement 

into the incest statute, it would violate 

the 14th Amendment. The trial judge 

rejected this argument and a jury 

convicted Prather on two felony counts.  

+H�ZDV� VHQWHQFHG� WR� WHQ� \HDUV� LQ� WKH�
penitentiary. The court of appeals 

affirmed this judgment, in an opinion 

by Chief Judge Glen Acree.  “Prather 

claims any conceivable ‘relationship’ 
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between the victim and Jennifer was 

merely technical in nature, and but for 

Prather’s  marriage to Jennifer, Prather 

and the victim would have the same 

freedom as other consenting adults 

to engage in tandem or sequential 

sexual relations with Jennifer in 

the privacy of their motel room,” 

wrote Acree, summarizing Prather’s 

argument on appeal.  The court found 

Prather’s “narrow interpretation of 

the word ‘relationship’” in the incest 

statute as “at odds with our rules of 

statutory interpretation,” finding that 

“the plain meaning of ‘relationship’ 

demonstrates that Prather’s definition 

is too narrow, because a relationship 

is defined simply as ‘the nature of 

the association between two or more 

people’ and the statute itself includes 

within the prohibited degrees of 

relationship for sex a stepparent and 

stepchild.  “Lawrence did not expressly 

declare a stepparent’s fundamental 

right to engage in sexual activity with 

her stepchildren,” wrote Acree, citing 

cases on point from Ohio and Indiana.  

Consequently, the legislature could 

penalize such conduct if it is “rationally 

related to a legitimate state interest.  

The General Assembly’s interest in 

prohibiting incest between stepparents 

and stepchildren is no doubt legitimate 

because a stepparent possesses inherent 

influence over a stepchild, regardless 

of the stepchild’s age or the degree of 

familial bond between them,” wrote 

Acree.  “Indeed, the facts of this case 

illustrate how powerful that influence 

can be, considering the victim was 

eventually persuaded to have sex 

with his stepmother even though it 

was so traumatic that he later awoke 

screaming and complained to police.  

Prohibiting sexual relations between 

stepparents and their stepchildren is 

rationally related to preventing a parent 

from using her influence in pursuit of 

her own sexual gratification.” Prather 
v. Commonwealth of Kentucky, 2014 

WL 2536866 (Ky. App., June 6, 2014) 

(unpublished disposition).

NEW YORK – The New York Court 

of Appeals will review last year’s 

GHFLVLRQ�E\�WKH�$SSHOODWH�'LYLVLRQ���WK�
'HSDUWPHQW��ZKLFK�YDFDWHG�D�FRQYLFWLRQ�
for manslaughter as a hate crime on the 

ground that the jury had acquitted on the 

lesser-included charge of manslaughter.  

People v. DeLee�� ���� $SS�� 'LY�� �UG�
����� �������� 7KH� $SSHOODWH� 'LYLVLRQ�
concluded that the jury’s verdict was 

inconsistent and thus acquittal must 

stand, rejecting the dissenters’ argument 

that the conviction on manslaughter as 

a hate crime meant that the jury had 

determined that the defendant was guilty 

of manslaughter and was misled by the 

trial court’s instructions in checking the 

acquittal box for plain manslaughter 

RQ� WKH�GHFLVLRQ�IRUP�� �'H/HH�VKRW�DQG�
killed Moses Cannon, a transgender 

woman, while shouting homophobic 

epithets.  On July 10 the Court of 

Appeals put out a call for amicus briefs 

VHHNLQJ� ´TXDOLÀHG� RSLQLRQV� DERXW�
ZKHWKHU� WKH� FRQÁLFWLQJ�YHUGLFWV� RQ� WKH�
two charges are, in fact, inconsistent.”  

The court will hear oral arguments on 

October 15, 2014.

TENNESSEE – The Court of Criminal 

Appeals of Tennessee affirmed the 

conviction of Tarrants Chandler on 

charges of rape by coercion and criminal 

H[SRVXUH� WR� +,9�� EXW� UHPDQGHG� IRU�
corrected judgments due to some errors 

by the trial court.  State of Tennessee 
v. Chandler, 2014 Tenn. Crim. App. 

LEXIS 633 (July 7, 2014).  This was a 

statutory rape case, in that the victim 

may have consented but was 14 years 

old.  The victim is the daughter of the 

defendant’s sometime girlfriend, and 

he had played a parental role towards 

the daughter which eventually seems 

to have blossomed into something like 

a romantic relationship, according to 

him.  They engaged in unprotected sex, 

EXW� VKH� GLG� QRW� FRQWUDFW� +,9�� � 7KHUH�
was some dispute at trial about whether 

KH� OHDUQHG�KH�ZDV�+,9�SRVLWLYH�EHIRUH�
they had sex, and whether he disclosed 

KLV� +,9� VWDWXV� WR� WKH� YLFWLP�� 7KH�
jury resolved these issues against the 

defendant, convicting him of the Class 

&�IHORQ\�RI�+,9�H[SRVXUH�DV�ZHOO�DV�WKH�
Class B felony of rape by coercion.  The 

court of criminal appeals rejected the 

defendant’s objection to the sufficiency 

RI�WKH�HYLGHQFH���+H�DUJXHG�WKDW�WKH�RQO\�
testimony incriminating him was given 

by the victim, a minor, without any 

corroboration, but, responded the court, 

“our supreme court has stated that ‘it has 

long been the rule in our state that the 

uncorroborated testimony of a minor 

victim may be sufficient to sustain 

a conviction for forcible or coercive 

sex offenses such as simple rape,” and 

the court rejected Chandler’s attempt 

to exploit purported inconsistencies 

in the victim’s testimony, noting that 

all of these things had been brought 

to the jury’s attention by Chandler’s 

FRXQVHO���$V�WR�WKH�+,9�FRXQW��WKH�FRXUW�
wrote, “The evidence showed that the 

GHIHQGDQW� WHVWHG� SRVLWLYH� IRU� +,9�� DQG�
KH� DGPLWWHG� WKDW� KH� ZDV� +,9� SRVLWLYH�
LQ�KLV�LQWHUYLHZ�ZLWK�'HWHFWLYH�:HDYHU�
and at his sentencing hearing.  Viewing 

the evidence in the light most favorable 

to the State, the evidence shows that the 

GHIHQGDQW� ZDV� LQIHFWHG� ZLWK� +,9� DQG�
knowingly engaged in intimate contact 

with the victim.”  Consent could not be 

a defense due to the victim’s age.  The 

court also upheld a 50 year sentence, 

rejecting the defendant’s argument that 

the trial court had improperly applied 

aggravating and mitigating factors.  

“The court found that the defendant 

took advantage of his relationship with 

the victim, and ‘one of the key factors in 

terms of [the offenses] being aggravated’ 

was the defendant’s knowledge that he 

KDG�+,9�DQG�KLV�VXEVHTXHQW�H[SRVXUH�RI�
WKH� YLFWLP� WR�+,9�µ� 7KH� DSSHDOV� FRXUW�
found no abuse of discretion here.  

TEXAS – A panel of the Texas 2nd 

'LVWULFW�&RXUW�RI�$SSHDOV�KHOG�WKDW�)RUW�
Worth police officers violated the 1st 

Amendment rights of two members of a 
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church group known for loudly opposing 

gay rights when the officers arrested 

the two church members, who insisted 

on crossing a police “skirmish” line 

established at the rear of the 2012 Ft. 

Worth Pride March to separate parade 

participants from protesters. When an 

officer told one of the appellants that he 

could not cross the line, he responded 

that the police officer “was working for a 

lesbian [referring to the Ft. Worth police 

chief] . . . that he needed to put earrings 

and a bow in his hair, and … referred to 

KLP�DV�D�IDJ�µ��'HVSLWH�SROLFH�ZDUQLQJV��
the man insisted on crossing the line, and 

the other appellant “attempted to push 

through the line of officers.”  The two 

recalcitrant church members were found 

guilty of interfering with public duties 

of the police officers and were each 

fined $286 and sentenced to two days in 

the Tarrant County Jail.  “Police officers 

specifically targeted the church group 

because of their previous history with 

violence resulting from their vehement 

rhetoric against homosexuality,” wrote 

Judge Lee Gabriel for the panel. It 

seems that the prior year one member of 

the church group actually got assaulted 

D� SDUDGH� SDUWLFLSDQW�� +RZHYHU�� WKHUH�
was no evidence that the individual in 

question was part of the church group 

that was protesting the parade in 2012, 

and no evidence that the two individuals 

who were arrested had been involved 

in any violence.  “Although we do not 

believe that the police were required to 

wait until violence erupted before they 

stepped in, we do believe there must 

have been some indication that the 

public’s safety was at risk beyond the 

history of one assault by a member of 

the organization who may not even have 

been present at the time the skirmish 

line was in place,” wrote Gabriel.  Faust 
v. State, 2014 Tex. App. LEXIS 6409, 

2014 WL 2611186 (June 12, 2014) 

(designated not for publication).

WASHINGTON – In State v. Mercado, 

2014 Wash. App. LEXIS 1362 (Ct. 

$SS��� �UG� 'LY��� -XQH� ��� ������� WKH�
:DVKLQJWRQ�&RXUW�RI�$SSHDOV��'LYLVLRQ�
3, ruled that in order to require a 

person who pleads guilty to possession 

of a controlled substance to submit 

WR� +,9� WHVWLQJ�� WKH� WULDO� FRXUW� PXVW�
first find that the individual’s use of 

the controlled substance in question 

involved hypodermic needles. In this 

FDVH�� +HDWKHU� 0HUFDGR� ZDV� DUUHVWHG�
after police observed her smoking 

methamphetamine using a pipe.  She was 

charged with possession of a controlled 

substance and use of drug paraphernalia.  

She agreed to plead guilty to possession 

and the use charge was dismissed.  As 

part of her plea, she executed a form 

that stated, among other things, “If this 

crime involves prostitution, or a drug 

offense associated with hypodermic 

needles, I will be required to undergo 

WHVWLQJ�IRU�+,9�µ� �7KH�ODQJXDJH�RQ�WKH�
SOHD�IRUP�WUDFNHG�WKH�VWDWH·V�+,9�WHVWLQJ�
VWDWXWH�� 5&:� ������������>F@�� ZKLFK�
authorizes local health departments to 

FRQGXFW�+,9�WHVWLQJ�RI�´DOO�SHUVRQV���� ��
convicted of drug offenses under chapter 

������5&:� LI� WKH� FRXUW� GHWHUPLQHV� DW�
the time of conviction that the related 

drug offense is one associated with 

the use of hypodermic needles.” The 

WULDO� MXGJH� LPSRVHG� +,9� WHVWLQJ� DV�
part of the sentence, to which neither 

Mercado nor her counsel objected at 

the time, but after entering her guilty 

plea she appealed the imposition of 

+,9� WHVWLQJ�� DUJXLQJ� WKDW� VKH� KDG� QRW�
used hypodermic needles. The state 

argued that whether the individual used 

needles was irrelevant under the statute 

as written, so long as her offense was 

“associated with” the use of needles, and 

that meth possession is “associated” with 

the use of needles.  The court of appeals 

sided with Mercado, concluding that the 

legislature’s intent was to require testing 

of people engaged in activity putting 

them at risk of contracting or spreading 

+,9��VR�ZKHWKHU�WKH�LQGLYLGXDO�DFWXDOO\�
used needles was relevant. In this 

case, there was no evidence in the 

record showing that Mercado used or 

possessed hypodermic needles. When 

her apartment was searched incident 

to arrest, her meth supply and various 

paraphernalia were found, but no 

needles.  “Based upon a careful reading 

of [the statute],” wrote Judge George B. 

Fearing for the unanimous three-judge 

SDQHO�� ´ZH� KROG� WKDW� +,9� WHVWLQJ� PD\�
not be ordered unless the trial court 

enters a finding that the defendant 

used or intended use of a hypodermic 

needle at the time of committing the 

crime.”  The court remanded to the trial 

court “for a hearing on the question of 

ZKHWKHU�+,9�WHVWLQJ�VKRXOG�EH�RUGHUHG�
consistent with the holding of this 

GHFLVLRQ�µ��$WWRUQH\�'HQQLV�:��0RUJDQ�
RI� 5HSXEOLF�� :DVKLQJWRQ�� UHSUHVHQWHG�
Mercado on appeal.  

PRISONER LITIGATION NOTES

CALIFORNIA – Correctional medical 

staff did not violate the civil rights 

of a male inmate with gynecomastia 

when they denied him breast reduction 

on the ground that it was uncovered 

“cosmetic” surgery, according to United 

6WDWHV� 0DJLVWUDWH� -XGJH� 'HQQLV� /��
Beck in Van Buren v. Willard, 2014 

8�6�� 'LVW�� /(;,6� ������ �(�'�� &DOLI���
June 4, 2014). Plaintiff pro se Irvin Van 

Buren claimed that his enlarged breasts 

caused him pain in the chest area and 

constant “embarrassment, humiliation, 

anxiety and depression.”  Prison doctors 

FRQÀUPHG� WKDW� VXUJHU\� ZDV� WKH� RQO\�
effective remedy; but they disagreed 

about whether Van Buren was in 

VLJQLÀFDQW�SDLQ��DQG�KLV�PHGLFDO�UHFRUGV�
GLG� QRW� FRQÀUP� KLV� SDLQ� FRPSODLQWV���
&DOLIRUQLD� SULVRQ� SROLF\� VSHFLÀFDOO\�
H[FOXGHG� VXFK� VXUJHU\�� +HDOWK� FDUH�
supervisory defendants did not violate 

Van Buren’s civil rights when they 

denied his grievance appeal, because 

there was no underlying constitutional 

violation in denying such “cosmetic” 

treatment, even if the condition did 

cause embarrassment. Screening the 
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complaint under 28 U.S.C. § 1915A(a), 

-XGJH� %HFN� IRXQG� LW� LQVXIÀFLHQW� DV� D�
matter of law because the procedure 

was not medically “necessary” and 

its refusal did not amount to “wanton 

LQÁLFWLRQ�RI�SDLQµ�RU�FDXVH�9DQ�%XUHQ·V�
condition to worsen. Judge Beck also 

dismissed Van Buren’s allegation that 

correctional staff violated his rights by 

disciplining him for refusal to remove 

his t-shirt in front of his peers when 

transsexual inmates are permitted to 

remove their shirts in private. The 

court did allow a single claim of lack 

of protection to proceed: against a 

FRUUHFWLRQV� RIÀFHU� ZKR� DOOHJHGO\�
placed Van Buren in danger of assault 

deliberately, resulting in injuries that 

included a broken jaw requiring surgery.   

While the disposition of this case at the 

screening stage seemed to stray from 

analyzing the pleadings and allowing all 

favorable inferences, no court has thus 

far found a constitutional violation in 

denying male prisoners breast reduction 

for gynecomastia, unaccompanied by 

VLJQLÀFDQW� RWKHU� PHGLFDO� RU� PHQWDO�
health conditions. William J. Rold

CALIFORNIA ²� 8�6�� 'LVWULFW� -XGJH�
5LFKDUG� 6HHERUJ� KHOG� LQ� Youngs v. 
San Francisco Police Department, 
����� 8�6�� 'LVW�� /(;,6� ������ �1�'��
Cal., July 7, 2014), that the pro se state 

prisoner plaintiff had stated a claim 

for a violation of his “constitutionally-

protected expectation of privacy in 

medical matters” by alleging that an 

officer state within the hearing of 

other inmates that the plaintiff “could 

not work in the kitchen ‘because you 

KDYH� +,9·�µ� +RZHYHU�� WKH� SODLQWLII�
appeared not to have exhausted 

administrative remedies. The court 

ordered the defendant to consider 

whether the claims were unexhausted 

and authorized the defendant to file a 

motion to dismiss on that ground if she 

concluded that they were; alternative, 

a dispositive motion was to be filed by 

defendant by October 15, 2014.

COLORADO – Transsexual plaintiff 

'DUOHQH�*ULIÀWK� ORVW�KHU�VXLW� WR�FRPSHO�
FRUUHFWLRQDO� RIÀFLDOV� WR� FRQWLQXH� WKH�
hormone regimen she began twelve 

years prior to incarceration. United 

6WDWHV�'LVWULFW�-XGJH�5D\PRQG�3��0RRUH�
adopted United States Magistrate 

-XGJH� %R\G� 1�� %RODQG·V� 5HSRUW� 	�
5HFRPPHQGDWLRQ�>´5�	�5µ@�WKDW�FDOOHG�
for dismissal of all claims against prison 

doctors, nurses, physician’s assistants, the 

pharmacist, and the health administrator 

in *ULIÀWK�Y��0H\HU, 2014 WL 2933041 

�'��&ROR��� -XQH� ���� ������� � 7KH�5�	�5�
found that the claims presented no 

more than a dispute about the course 

of treatment, rather than a denial of 

treatment, within the meaning of Estelle 
v. Gamble, 429 U.S. 97, 104 (1976).  The 

5�	�5�UHFRJQL]HV�WKDW�´*HQGHU�,GHQWLW\�
'LVRUGHUµ��FRXUW·V�SUH�'60�9�SKUDVH��LV�
a “serious” medical condition, requiring 

“some treatment,” based on Tenth Circuit 

precedent: Brown v. Zavaras, 63 F.3d 

������������WK�&LU���������*ULIÀWK�DOOHJHG�
that she never received the hormones 

she needed, resulting in serious pain, 

aching breasts with lactation, migraines, 

blurred vision, and severe bruising.  The 

5�	�5�GLVFXVVHV� VSHFLÀF� GRVDJH� OHYHOV�
of Premarin, Medroxyprogesterone, 

DQG�'HOHVWURJHQ� ²� QRQH� RI�ZKLFK�ZHUH�
apparently on the prison formulary 

�VWDQGDUG�SKDUPDF\�LQYHQWRU\����2IÀFLDOV�
SURYLGHG� *ULIÀWK� ZLWK� VRPH� KRUPRQH�
treatment but not the type or dosage she 

UHTXHVWHG�� &RORUDGR� DOVR� KDV� D� ´*,'�
Committee,” ostensibly to oversee 

treatment decisions for transgender 

patients, although it is unclear how 

much involvement the Committee 

KDG� ZLWK� *ULIÀWK·V� FDUH�� 7KH� 5� 	� 5�
characterizes the case as one involving 

a dispute about mode of treatment 

rather than denial of care. It wrote: “The 

Eighth Amendment does not… entitle a 

transgendered inmate to any particular 

type of treatment, nor does it require… 

exactly the same care she was receiving 

pre-incarceration….  [T]he plaintiff 

was... given Estrogen immediately… 

and has been provided with some form 

of hormone therapy throughout her 

incarceration.” The complaint amounts 

“at best” to allegations of medical 

malpractice, not actionable under the 

Eighth Amendment.  The case illustrates 

again the nearly insurmountable 

obstacles facing a pro se plaintiff 

without an expert to support her claims 

in a medical care case.  William J. Rold

MICHIGAN – In Kern v. Burt, 2014 U.S. 

'LVW�� /(;,6� ������ �(�'�� 0LFK��� -XQH�
��� ������� 8�6�� 'LVWULFW� -XGJH� 9LFWRULD�
$�� 5REHUWV� UHMHFWHG� DQ� +,9�SRVLWLYH�
prisoner’s request to seal documents in 

his pending denial of treatment lawsuit.  

“Mr. Kern filed a complaint in 2007, 

alleging that he was never properly 

WUHDWHG�IRU�KLV�+,9���%\�KLV�RZQ�DFWLRQ��
0U��.HUQ�PDGH�KLV�+,9�VWDWXV�D�SXEOLF�
matter.  The Court did not ask for this 

information, and he never requested that 

his records be sealed, when he filed his 

complaint or at any other time,” until he 

sent a letter to the court so requesting 

dated May 12, 2014. Kern cited the 

IHGHUDO� +HDOWKFDUH� 3RUWDELOLW\� DQG�
$FFRXQWDELOLW\� $FW� RI� ����� �+,3$$���
which provides confidentiality protection 

for medical information, as authority, as 

well as implementing regulations, but 

-XGJH� 5REHUWV� SRLQWHG� RXW� WKDW� IHGHUDO�
courts are not “covered entities” under 

+,3$$���6KH�SRLQWHG�RXW�WKDW�WKH�FRXUW·V�
rules provided that a plaintiff could 

request privacy protection for certain 

court filings, but that it is waived if the 

plaintiff files papers containing the 

information without first seeking that 

protection.  “Mr. Kern waived his right 

to seal matters, even if sealing the record 

was appropriate under the rules,” she 

concluded.

PENNSYLVANIA – United States 

'LVWULFW�-XGJH�5REHUW�'��0DULDQL�GHQLHG�
jail officials summary judgment against 

a pro se inmate who alleged they denied 

him treatment for his symptomatic 

+,9�� FRQGLWLRQ� LQ� Torres v. Yocum,  
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����� 8�6�� 'LVW�� /(;,6� ������ �0�'��
Pa., May 30, 2014). Plaintiff Angel 

7RUUHV� ZDV� GLDJQRVHG� +,9�� QLQHWHHQ�
years prior to his incarceration, and 

he had been receiving numerous daily 

PHGLFDWLRQV�� ,Q� DGGLWLRQ� WR� +,9�� KH�
had mental health impairments, chest 

pain, heartburn, anxiety attacks, and 

a history of methadone maintenance.  

+H�VXHG� WKH� MDLO�SK\VLFLDQ�� WZR�WUHDWLQJ�
nurses, a supervisory nurse, the deputy 

warden and the warden, claiming that 

they knew of his medical needs, denied 

his prescribed treatment for financial 

reasons (no money and no insurance), 

and ignored his repeated health care 

grievances.  Torres claims that he did not 

UHFHLYH�KLV� QHHGHG�+,9�PHGLFDWLRQ� IRU�
some seven months, during which time 

KLV�&'�FRXQW�IHOO�IURP�����WR������DQG�KH�
suffered from vomiting, uncontrollable 

bowel movements, lack of sleep and 

appetite, low energy, and pain throughout 

his body. Judge Mariani considered 

each defendant’s liability and personal 

involvement separately and found that 

disputed facts precluded summary 

judgment for any of them. Although the 

jail had a written policy of providing 

free medication to indigent inmates, 

Judge Mariani found a factual dispute 

as to whether this was the practice, 

relying on Torres’ sworn statements and 

affidavits from other inmates. Factual 

disputes also existed as to when the 

GHIHQGDQWV� OHDUQHG� RI� 7RUUHV·� +,9��
status and the number and frequency 

of his requests for treatment.  As to the 

supervisory nurse and the warden and 

his deputy, the Judge also found disputes 

about their knowledge and involvement 

with Torres’ care, based in part on 

their review and response to Torres’ 

grievances and comments they made 

about Torres, as related by other inmates 

in affidavits.  Although Torres was seen 

some 12 times in the medical clinic, 

Judge Mariani noted that the number of 

visits and handling of Torres’ grievances 

actually contradicted the defendants’ 

insistence of lack of knowledge of his 

needs. Applying Eighth Amendment 

law under Estelle v. Gamble, 429 U.S. 

97 (1976), which prohibits deliberate 

indifference to serious medical needs, 

WKH� FRXUW� IRXQG� +,9� WR� EH� ´VHULRXV�µ�
and the facts about the “indifference” 

WR� EH� LQ� PDWHULDO� GLVSXWH�� +H� UHOLHG�
on two Third Circuit cases:  Natale v. 
Camden, 318 F.3d 575 (3d Cir. 2003) 

(reversing summary judgment against 

insulin-dependent diabetic detainee 

denied insulin for first twenty-one 

days of incarceration, causing stroke); 

and Montgomery v. Pinchak, 294 F.3d 

492 (3d Cir. 2002) (holding denial of 

LQPDWH·V�+,9�PHGLFDWLRQ�IRU�WHQ�PRQWKV�
with dangerous drop in lab values states 

prima facie case).  The liability of the 

jail’s contractual physician, who had 

separate counsel, is not discussed in 

the opinion. This case is a relatively 

rare instance of a pro se inmate without 

an expert witness defeating summary 

judgment on a prison health care claim.   

William J. Rold

LEGISLATIVE AND ADMINISTRATIVE 

NOTES

THE WHITE HOUSE – President 

Obama announced during June that the 

administration was preparing to issue 

two executive orders pertinent to LGBT 

rights.  In one, the President will impose 

a requirement of non-discrimination 

because of sexual orientation or gender 

identity on federal contractors. In the 

other, the President will adopt a formal 

policy of non-discrimination because 

of gender identity for executive branch 

agencies. In light of the Hobby Lobby 

decision and the controversial broad 

religious exemption in the pending version 

RI�WKH�(PSOR\PHQW�1RQ�'LVFULPLQDWLRQ�
Act that the administration has been 

supporting, there were concerns that a 

broad religious exemption in the federal 

contractor executive order might exclude 

protection for many LGBT people. This 

concern was exacerbated when, shortly 

after the Supreme Court issued its 

Hobby Lobby decision, some religious 

leaders banded together to lobby the 

:KLWH�+RXVH�WR�LQFOXGH�D�EURDG�UHOLJLRXV�
exemption in the executive order.  As we 

went to press for this issue of Law Notes, 
WKH�:KLWH�+RXVH�KDG�\HW�WR�PDNH�SXEOLF�
its thinking on this issue or the text of the 

proposed executive order.  

U.S. DEPARTMENT OF LABOR – In a 

-XQH����SRVW�RQ�WKH�/DERU�'HSDUWPHQW·V�
website, Secretary Tom Perez announced 

WKDW� WKH�'HSDUWPHQW�ZLOO� EH� LVVXLQJ� DQ�
enforcement guidance document for the 

Office of Federal Contract Compliance 

programs indicating that the existing 

executive order banning discrimination 

because of sex by federal contracts should 

be construed to ban discrimination 

because of gender identity. This is in 

accord with positions adopted over the 

past few years by the Equal Employment 

Opportunity Commission construing 

7LWOH� 9,,� RI� WKH� &LYLO� 5LJKWV� $FW� RI�
1964, as well as several federal courts 

(including two decisions by the 6th 

Circuit Court of Appeals under Title 

VII, and decision under other federal 

discrimination laws by the 1st, 9th and 

11th Circuits). Perez’s announcement 

came the day after President Obama 

DQQRXQFHG� DW� WKH�:KLWH� +RXVH� DQQXDO�
pride reception that he would be 

issuing an executive order banning 

discrimination because of gender identity 

in Executive Branch employment.  The 

:KLWH� +RXVH� KDG� DQQRXQFHG� HDUOLHU�
in June that the president’s staff was 

working on a final draft of an executive 

order that would ban discrimination 

because of sexual orientation or gender 

identity by federal contractors. The 

administration had voiced reluctance to 

deal with these discrimination issues by 

executive order while the Employment 

1RQ�'LVFULPLQDWLRQ� $FW� ZDV� SHQGLQJ�
in Congress, but ultimately concluded 

WKDW�WKH�YLUWXDO�FHUWDLQW\�WKDW�WKH�+RXVH�
will not vote on the version passed by the 

Senate last year meant that it was prudent 

to go ahead with executive orders, in line 
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with the president’s promise to the LGBT 

community that he would do whatever 

was within his power to advance the civil 

rights of LGBT people.  

U.S. DEPARTMENT OF VETERANS 
AFFAIRS ²�7KH�'HSDUWPHQW�RI�9HWHUDQV�
Affairs has published revised rules on 

veterans’ burial benefits that use the 

“place of celebration” rule to determine 

whether a surviving spouse of a veteran 

is married for purposes of federal law.  

Surviving same-sex spouses of veterans 

will be entitled to the same treatment as 

different-sex spouses, regardless whether 

they are living in a state that recognizes 

their marriage, so long as the marriage 

existed on the date of the veteran’s death 

and was recognized under the law of 

the state in which the couple formalized 

the relationship, which is documented 

by a state issued marriage certificate. 

The final regulation was published in 

WKH�)HGHUDO�5HJLVWHU�RQ�-XQH�������������
&)5�3DUW����6HFWLRQ��������VHWV�RXW�WKH�
rule for person who may receive burial 

benefits.  

U.S. OFFICE OF PERSONNEL 
MANAGEMENT – On June 13 OPM 

announced that it would remove the 

existing ban on gender transition-related 

health care in the Federal Employee 

+HDOWK� %HQHILWV� SODQ�� ZKLFK� SURYLGHV�
health care coverage for federal 

government civilian employees. OPM 

RIILFLDOV�VHQW�RXW�D�IRUP�OHWWHU�WR�)(+%�
insurance providers, who provide the 

coverage under contract with the federal 

government, telling them that they could 

now cover procedures such as hormone 

replacement therapy and corrective 

genital surgeries. This policy change 

does not require insurers to cover such 

procedures, as it is up to insurance 

companies to decide what coverage 

plans they will offer.  It is now up to 

transgender rights lobbyists to persuade 

insurance companies that they should be 

including this coverage in their standard 

package offered to federal employers, 

which might be an uphill battle. The 

decision is consistent with the Obama 

Administration’s intention to issue an 

executive order banning gender identity 

discrimination in the federal service, and 

a recent ruling by the Tax Court holding 

that these are medically necessary 

procedures that can be deductible 

medical expenses on personal income 

tax forms.  Advocate.com, June 13.

U.S. SOCIAL SECURITY ADMIN. 
– On June 20 the Social Security 

Administration issued a news release 

describing its attempts to provide as much 

coverage as possible to same-sex couples 

within the constraints imposed by the 

statute, which unfortunately requires the 

agency to follow the “state of domicile” 

rule with respect to marriages in most 

cases.  The notices says that in light of 

Windsor, “Social Security no longer is 

prevented from recognizing same-sex 

marriages to determine entitlement or 

payment amount,” but, unfortunately, 

it can only recognize those marriages 

if the people involved are domiciled in 

a state that recognizes their marriage.  

+RZHYHU�� DJDLQVW� WKH� GD\� ZKHQ� LW� ZLOO�
be able to recognize such marriages, 

the agency is encouraging same-sex 

couples to file claims, and points out 

that under the latest redraft of its rules 

a same-sex marriage or relationship 

may affect SSI eligibility and payment 

amounts.  Information can be found on-

line at www.socialsecurity.gov/same-

sexcouples.

EMPLOYMENT NON!DISCRIM. ACT 

²�+RXVH�6SHDNHU�-RKQ�%RHKQHU�KDV�PDGH�
YHU\� FOHDU� WKDW� WKH� 5HSXEOLFDQ� +RXVH�
leadership will not call for a floor vote 

RQ�WKH�(PSOR\PHQW�1RQ�'LVFULPLQDWLRQ�
$FW��(1'$��WKDW�ZDV�SDVVHG�ODVW�\HDU�E\�
the Senate. Increasing disquiet among 

many LGBT rights advocates about the 

broad religious exemption provision in 

(1'$�� DV� ZHOO� DV� LWV� QDUURZ� IRFXV� RQ�

employment discrimination, continued 

to build, and then suddenly took off 

after the Supreme Court’s Hobby 
Lobby decision, and especially Justice 

Ginsburg’s dissent, made clear that 

thousands of corporations employing 

millions of Americans might be in a 

position to claim a “religious exemption” 

IURP�FRPSO\LQJ�ZLWK�(1'$�XQOHVV�WKH�
statute clearly cabined any religious 

exemption to be no broader than the 

more narrowly focused exemption 

contained in Title VII of the Civil 

5LJKWV�$FW�RI��������:LWKLQ�GD\V�RI�WKH�
Hobby Lobby ruling, major gay rights 

organizations began disavowing support 

IRU�WKH�FXUUHQW�YHUVLRQ�RI�(1'$��DQG�E\�
-XO\�����HYHQ�+XPDQ�5LJKWV�&DPSDLJQ��
WKH�FKLHI�OREE\LVW�IRU�(1'$��KDG�FDOOHG�
for reconsideration of the religious 

exemption provisions in the bill. But 

many LGBT rights advocates were 

calling for something more: a complete 

rethinking of the movement’s goals for 

federal anti-discrimination legislation.  

(1'$� ZDV� ILUVW� SURSRVHG� LQ� WKH� PLG�
1990s as a minimalist substitute for 

the wide-ranging “gay rights” bills that 

had previously been introduced without 

success in Congress.  Now as the number 

of states with wide-ranging LGBT rights 

bills has increased and as marriage 

equality litigation has produced startling 

success since last year’s Supreme Court 

rulings in Windsor and Hollingsworth 
v. Perry, there are calls for going back 

WR� WKH� EURDGHU� SUH�(1'$� ELOOV� DQG�
seeking for LGBT Americans the same 

civil rights protections enjoyed by all 

RWKHU�JURXSV���'HVSLWH�D�KLJK�OHYHO�RI�FR�
VSRQVRUVKLS�IRU�(1'$�LQ�WKH�+RXVH��DQG�
+RXVH�0LQRULW\� /HDGHU� 1DQF\� 3HORVL·V�
insistence that there still might be a 

YLDEOH�VWUDWHJ\�WR�E\�SDVV�WKH�5HSXEOLFDQ�
leadership and get the bill to the floor, 

where it might win in a bipartisan vote 

�VHYHUDO� QHZ� 5HSXEOLFDQ� +RXVH� FR�
sponsors emerged in recent months), it 

seemed unlikely that the current version 

RI�(1'$�ZDV�VHW�WR�SDVV�LQ�WKLV�VHVVLRQ�
of Congress in any event, so the time for 

rethinking seemed to be here.  
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CALIFORNIA – After the Supreme 

Court’s decision last year dismissing 

an appeal in the Proposition 8 case on 

jurisdictional grounds (lack of standing 

for the appellant-petitioners) and the 

9th Circuit’s lifting of the stay in effect 

pending appeal, the state of California 

resumed allowing same-sex couples 

WR� PDUU\�� +RZHYHU�� WKH� FRQVWLWXWLRQDO�
amendment enacted by Proposition 

8 remains in the state constitution 

(with an asterisk explaining that it is 

unconstitutional, presumably) and the 

statutory provision on which it was 

based remained in the state’s Family 

Code.  This last problem was susceptible 

to legislative correction.  State Senator 

Mark Leno led the effort to compile a 

bill that would repeal the statute and 

amend relevant provisions of state 

law to bring it in line with the current 

situation on the ground -- that same-sex 

couples and different-sex couples are to 

be treated equally under the state’s laws 

governing marriage -- in concert with 

$WWRUQH\� *HQHUDO� .DPDOD� +DUULV� DQG�
WKH�1DWLRQDO�&HQWHU�IRU�/HVELDQ�5LJKWV���
S.B. 1306, approved by the legislature, 

was signed into law by Governor 

Jerry Brown on July 7, 2014. Section 

�� SURYLGHV�� ´7KH�/HJLVODWXUH� ÀQGV� DQG�
declares that the purpose of this act is to 

clarify that all laws relating to marriage 

and the rights and responsibilities of 

spouses apply equally to opposite-sex 

and same-sex spouses. These changes 

are not intended to affect any existing 

decisional law otherwise interpreting 

the statutes amended in this act.” As 

WKH�QHZ�GHÀQLWLRQ�RI�PDUULDJH��6HFWLRQ�
300 of the Family Code is amended to 

read: “Marriage is a personal relation 

arising out of a civil contract between 

two persons, to which the consent of the 

parties capable of making that contract 

is necessary. Consent alone does not 

constitute marriage. Consent must be 

followed by the issuance of a license 

and solemnization as authorized by 

this division. . .” Age 18 is the age of 

consent for marriage, although younger 

persons may marry by court order under 

certain circumstances.  On the issue of 

marriage recognition, the statute repeals 

the existing marriage recognition 

language and substitutes the following 

new Section 308 of the Family Code: 

“A marriage contracted outside this 

state that would be valid by laws of the 

jurisdiction in which the marriage was 

contracted is valid in this state.”

FLORIDA – The Flagler County 

School Board voted unanimously 

to include domestic partners under 

the bereavement leave policy in the 

union contract covering the district’s 

support personnel. The vote was 

taken in response to a request by the 

union.  Daytona News (July 7) reports 

that the teachers’ union contract does 

not include domestic partners in the 

bereavement policy, and the personnel 

union was the only one in the area 

to specifically request that domestic 

partners be included. The Florida 

(GXFDWLRQ� 'HSDUWPHQW� OHDYHV� LW� XS� WR�
individual school districts to negotiate 

terms of employment contracts, and thus 

far nobody has argued that the state’s 

anti-same-sex-marriage amendment 

would be an impediment to this move.

GEORGIA�²�7KH�6WDWH�%RDUG�RI�5HJHQWV�
voted on June 30 to recognize legal 

same-sex marriages for purposes of the 

University System of Georgia Pension 

Plan, according to a July 1 report in 

the Atlanta Journal and Constitution.  

Although the state of Georgia neither 

allows or recognizes same-sex marriages 

– policies that are now being attacked in 

several federal lawsuits – the vote was 

taken to comply with rulings by the 

,QWHUQDO� 5HYHQXH� 6HUYLFH� FRQFHUQLQJ�
tax treatment of employee benefits plans 

subject to federal regulation under the 

(PSOR\HH�5HWLUHPHQW� ,QFRPH� 6HFXULW\�
$FW�� �,56�WDNHV�WKH�SRVLWLRQ�WKDW�VDPH�
sex marriages must be recognized 

under employee benefit plans even if 

the couple lives in a state that refused 

to recognize their marriage, so long 

as it was contracted in a state where 

it is legal.

IDAHO – The Coeur d’Alene Press 

reported that the small town of Victor 

on Idaho’s border with Wyoming 

(population 2000) has approved an 

ordinance that forbids discrimination 

in employment, housing and public 

accommodations because of sexual 

orientation or gender identity on June 

16.  The continued refusal of the state 

legislature to add these categories to the 

state’s civil rights law has prompted eight 

municipalities to adopt such policies on 

their own.  The vote in the Victor City 

Council was unanimous.

MARYLAND – An effort by transphobes 

to put a question on the ballot to repeal 

the state’s recently passed Fairness 

for all Marylanders Bill, which added 

gender identity to the state’s anti-

discrimination law, came to naught when 

they failed to collect enough signatures 

E\� WKH� VWDWXWRU\� GHDGOLQH�� � 5HSXEOLFDQ�
'HOHJDWH� 1HLO� 3DUURWW�� ZKR� UHIHUUHG� WR�
the legislation as “The Bathroom Bill” 

because of exaggerated fears that the 

law would turn public restrooms into 

danger zones for Maryland women who 

would be assaulted by male predators 

in drag, led the effort to “recall” the 

bill.  The Advocate, June 2.  Of course, 

as we all know from recent press 

reports, the epidemic of such attacks in 

states that have banned gender identity 

discrimination in places of public 

accommodation fully justified Parrott’s 

fears – NOT!!!!  We were hoping to 

read news reports that a woman dressed 

as a man would sneak into the men’s 

restroom at the state capitol and ambush 

Parrott in a compromising position, but 

so far that hasn’t happened.  

MASSACHUSETTS – On June 20 

Massachusetts officials announced that 
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the state will cover transgender medical 

services, including gender reassignment 

surgery, as a standard benefits in its 

Medicaid program, and will prohibit 

private insurers doing business in 

the state from denying coverage for 

necessary treatment for transgender 

patients, including gender reassignment 

surgery.  The state administration also 

announced it would strongly recommend 

that the Group Insurance Commission, 

which covers state and municipal 

employees, adopt the same coverage 

rule.  The only other states which cover 

these treatments in their Medicaid 

programs are California and Vermont, 

but it is expected that developments at 

the federal level will encourage more 

states to do so.  The previous week, the 

Boston City Council had unanimously 

voted to provide such coverage for city 

employees and their dependents.  Boston 
Globe, June 21.

MASSACHUSETTS – After Gordon 

&ROOHJH� 3UHVLGHQW� '�� 0LFKDHO� /LQGVD\�
co-signed a letter to President Obama 

asking that he include a broad religious 

exemption in a contemplated executive 

order banning federal contractors 

from discriminating because of sexual 

orientation or gender identity, the 

New England Association of School 

DQG� &ROOHJHV·� +LJKHU� (GXFDWLRQ�
Commission placed on the agenda for its 

September meeting the question whether 

Gordon College should be investigated 

for violating accreditation standards, 

which include non-discrimination 

requirements. Officials in Salem, 

Massachusetts, decided that they will 

end a contract under which Gordon 

College uses the city-owned Old Town 

+DOO�� DFFRUGLQJ� WR� 0D\RU� .LPEHUOH\�
'ULVFROO�� ZKR� FLWHG� D� FLW\� RUGLQDQFH�
prohibiting Salem from contracting 

with entities that discriminate. Lindsay’s 

action had stimulated various people to 

check out the college’s website, where 

they discovered a list of policies for 

students, faculty and staff that includes 

prohibiting “homosexual practice” on 

or off campus, sex outside of marriage, 

and blasphemy, among other things.  Of 

course, these policies have long been in 

place, but apparently nobody outside the 

campus took notice of them until Lindsay 

stepped outside his campus bubble 

to co-sign the notorious letter, which 

received lots of press and awakened 

LQWHUHVW���0D\RU�'ULVFROO�WROG�WKH�Boston 
Globe, “We’re definitely very troubled 

by the recent actions of Gordon College.  

Their current behavioral standards are 

discriminatory both on campus and off 

campus.”  Boston Globe, July 10; Boston 
Business Journal, July 11.

MICHIGAN ²� $IWHU� *RYHUQRU� 5LFN�
Snyder commented to the press that he 

thought the legislature should take up 

the question of adding sexual orientation 

to the state’s anti-discrimination law, 

reporters queried legislative leaders 

and discovered some receptivity.  

5HSXEOLFDQV� FRQWURO� ERWK� KRXVHV� RI�
the legislature. Senate Majority Leader 

5DQG\� 5LFKDUGYLOOH·V� VSRNHVSHUVRQ�
told reporters on July 10 that he would 

personally support adding sexual 

orientation to the state law, and that 

it “would be possible to start the 

discussion as early as September” 

on an amendment to the state’s civil 

ULJKWV�DFW�� �´+DWUHG·V�D�EDG�WKLQJ�µ�VDLG�
5LFKDUGYLOOH� RQ� D� 7KXUVGD\� 0LFKLJDQ�
SXEOLF�WHOHYLVLRQ�QHZV�SURJUDP���+RXVH�
Speaker Jase Bolger supported the 

concept of banning sexual orientation 

discrimination, but expressed concern 

about how to expand the civil rights law 

while protecting “religious freedom” 

of those who “oppose homosexuality,” 

according to a July 11 article in the 

Detroit News.  Gov. Snyder endorsed 

having a debate, without saying whether 

he would support adding sexual 

orientation to the statute, and Speaker 

Bolger’s reservations suggest that the 

price of bringing a measure to the 

floor in his chamber might be a broad 

religious exemption.  

MISSISSIPPI – Although on the state 

level Mississippi’s government is 

unremittingly hostile to LGBT people, 

its municipalities are starting to take an 

opposing tack.  On June 3 the Jackson 

City Council voted 3-1 for a resolution 

“supporting equality for all citizens 

of Jackson, Mississippi.” This was the 

eighth similar resolution to be passed 

by a Mississippi municipality, as part 

of a reaction to the recently enacted 

state “religious freedom” bill, which 

purports to shelter businesses from 

any liability for refusing to provide 

goods or services because of religious 

REMHFWLRQV�E\�EXVLQHVV�RZQHUV���'HVSLWH�
its somewhat generalized wording, this 

and the resolutions passed in other cities 

DUH� XQGHUVWRRG� WR� EH� /*%7�DIÀUPLQJ�
measures. Although the resolutions 

don’t enact any ordinances or confer 

any substantive rights, they stand as 

a “going on record” statement by the 

municipal legislative bodies.  Jackson 
Free Press, June 3.

MONTANA – City Commissioners in 

Bozeman unanimously voted on June 

2 to adopt an ordinance prohibiting 

discrimination in employment, housing 

and public accommodations because of 

sexual orientation or gender identity.  

Bozeman was the fourth municipality 

in Montana to adopt such legislation, 

IROORZLQJ�WKH�OHDG�RI�0LVVRXOD��+HOHQD�
and Butte.  A similar measure is under 

consideration in Billings, but late in 

May the city council voted 6-5 to table 

the measure.  Governor Steve Bullock 

reacted: “Tonight, Bozeman has shown 

important leadership in protecting 

their residents and visitors from 

discrimination,” he said, according 

to a June 3 Associated Press report.  

´'LVFULPLQDWLRQ� LV� EDG� IRU� WKH� VWDWH·V�
economy and businesses, as well as 

contrary to the freedoms we expect as 

Montanans.” Although an executive 

order prohibits discrimination in public 

employment, the state legislature has 

failed to enact a statewide discrimination 
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ban.  A measure passed the lower house 

of the legislature in 2011, but stalled in 

the Senate.  

NEW YORK – The New York State 

'HSDUWPHQW� RI� +HDOWK� FKDQJHG� LWV�
long-standing position and announced 

that transgender New Yorkers will no 

longer be required to present proof 

of gender reassignment surgery or 

hormone treatments in order to change 

the gender marker on a birth certificate.  

The new policy will allow a change if 

the applicant submits a certification 

from a licensed medical provider 

stating that the applicant is undergoing 

appropriate clinical treatment. This 

EULQJV� WKH�+HDOWK�'HSDUWPHQW·V� SROLF\�
LQWR�OLQH�ZLWK�WKH�'HSDUWPHQW�RI�0RWRU�
9HKLFOHV�� WKH� 8�6�� 'HSDUWPHQW� RI�
State (passport office), and the Social 

Security Administration. The New 

York Pride Agenda, the state’s LGBT 

lobbying group, has created a webpage 

with information about the policy, 

which can be accessed at prideagenda.

org/BirthCertificate. The new policy 

was announced by Governor Andrew 

Cuomo at the beginning of LGBT Pride 

Month. Empire Pride Agenda Press 
Release, June 5, 2014.

NEW YORK – Although the New 

York State Assembly had approved the 

*HQGHU� ,GHQWLW\� 1RQ�'LVFULPLQDWLRQ�
Act and a measure modeled on 

California and New Jersey legislation 

outlawing health care professionals 

from practicing sexual orientation 

change efforts (sometimes called 

conversion therapy) on gay youth, the 

New York State Assembly failed to 

take up either measure for a vote before 

recessing for the summer.  Opposition 

E\� WKH� 5HSXEOLFDQ� OHDGHUVKLS� LQ� WKH�
Senate was seen as the main barrier to 

enactment. Even though the Senate has a 

VOLP�'HPRFUDWLF�PDMRULW\��D�VPDOO�JURXS�
RI� QRPLQDOO\� 'HPRFUDWLF� 6HQDWRUV�
IRUPHG�D�FRDOLWLRQ�ZLWK�WKH�5HSXEOLFDQV�

to control the chamber, and these 

'HPRFUDWV�SURYHG�XQZLOOLQJ�RU�XQDEOH�
WR� SHUVXDGH� WKHLU� 5HSXEOLFDQ� SDUWQHUV�
to hold an open floor vote, where it 

seemed likely that one or both would 

pass.  After the session ended, Governor 

Cuomo announced a commitment to 

HOHFW� D� ZRUNLQJ� 'HPRFUDWLF� PDMRULW\�
and announced negotiations with the 

´FRDOLWLRQ� 'HPRFUDWVµ� WR� EULQJ� WKHP�
back on board.  Anything might happen 

when the legislature reconvenes after its 

summer break.  

OHIO – On June 5, the Cincinnati 

City Council approved a domestic 

partner registry bill.  The measure was 

intended to provide a mechanism for 

city agencies and private employers 

to extend formal recognition to same-

sex partners.  Cincinnati was the tenth 

municipality in Ohio to establish 

a registry. Among the others are 

Columbus (the capital), Cleveland and 

'D\WRQ�� DFFRUGLQJ� WR� D�0D\���� DUWLFOH�
in the Cincinnati Inquirer previewing 

the upcoming council vote, which was 

nearly but not quite unanimous.  Ohio is 

one of several states in which municipal 

governments are pro-gay but the state 

government is indifferent-to-hostile.  

Major cities extend benefits to same-sex 

partners of municipal employees and 

ban sexual orientation discrimination 

within their jurisdictions. But state 

authorities are now defending against 

marriage equality rulings in the 6th 

Circuit U.S. Court of Appeals, and Ohio 

does not provide partner recognition or 

protection against discrimination on the 

state level, even though a majority of its 

citizens live in cities that have adopted 

such policies. 

SOUTH CAROLINA – Governor Nikki 

+DOH\�DSSURYHG�D�VWDWH�EXGJHW�SURYLVLRQ�
intended to “punish” two state-funded 

colleges for including gay-affirmative 

PDWHULDOV�LQ�VWXGHQW�UHDGLQJ�OLVWV���+DOH\�
upheld these items even though she used 

her line-item veto powers to disapprove 

other items. The measures mandate 

that the College of Charleston and the 

University of South Carolina spend 

designated sums on curricula regarding 

the U.S. Constitution and other founding 

documents “including the study of and 

devotion to American institutions and 

ideals.” We would suggest that the 

schools devote those funds to teaching 

students about the 14th Amendment, 

using the following Supreme Court cases 

as reading materials: Romer v. Evans, 
Lawrence v. Texas, and United States 
v. Windsor. The reading assignments 

that aroused the ire of South Carolina 

legislators?  College of Charleston put 

Alison Bechdel’s critically acclaimed 

graphic memoir, Fun Home: A Family 
Tragicomedy, on its optional freshman 

reading list, and USC Upstate assigned 

Out Loud: The Best of Rainbow Radio 

(an anthology of poetry) on summer 

reading for the English 101 course.  We 

confidently expect that few if any of the 

legislators who expressed outrage by 

the inclusion of these books bothered to 

read them; censors rarely take the effort 

to find out anything about what they are 

censoring.  Advocate.com, June 17.

TENNESSEE – Same-sex partners of 

Nashville Metro transit employees will 

be covered for health insurance and other 

benefits under a resolution approved by 

city council members on June 17 by a 

YRWH� RI� ������ �0HWUR� )LQDQFH� 'LUHFWRU�
told the council that the measure would 

have a small financial impact, about 

$450,000 out of the annual $1.89 billion 

operating budget. After the council 

YRWH��1DVKYLOOH�0D\RU�.DUO�'HDQ�MRLQHG�
the Tennessee Equality Project at a 

celebratory party, where he said, “This 

is a big day for Nashville.  If we believe 

that each person has value and we treat 

each other with respect, then I think this 

city will be in fine shape.  I’m proud of 

the effort, I’m proud of our city, and 

I’m proud of you all.”  The Tennessean, 

June 18.
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TEXAS – Opponents of LGBT rights 

LQ� +RXVWRQ� JDWKHUHG� DERXW� �������
signatures on petitions seeking a 

referendum to repeal the city’s recently-

enacted anti-discrimination ordinance, 

which forbids discrimination because of 

sexual orientation or gender identity, in 

addition to other forms of discrimination 

that are already covered under state and 

federal law. Since only 17,269 valid 

signatures are needed, it is virtually 

certain that the measure will be on the 

ballot.  There promises to be a pitched 

battle over this leading up to election 

day in November.  Houston Chronicle, 

July 4.

WASHINGTON – The Washington 

State Insurance Commissioner issued 

a statement on June 25 that all health 

insurance policies, both public and 

private, must cover gender transition-

related care, and cannot discriminate 

because of gender identity in the 

provision of coverage. Kreidler’s 

statement cited as authority both the 

state’s Anti-discrimination law and the 

Affordable Care Act, as to which the 

Office of the Insurance Commissioner 

had determined that “blanket exclusions 

of transition-related care are illegal,” 

according to a story published in The 
Advocate on June 26.

LAW & SOCIETY NOTES

PRESIDENT BARACK OBAMA – 

President Barack Obama issued a 

proclamation declaring June to be 

LGBT Pride Month in the United 

States. The June 2 proclamation 

referred to last year’s Windsor 

decision and the enormous progress 

on marriage equality over the ensuing 

year, and reviewed the administration’s 

progress on a broad range of issues, 

LQFOXGLQJ�LQ�FRQQHFWLRQ�ZLWK�WKH�+,9�
$,'6� HSLGHPLF� DV� ZHOO� DV� /*%7�
ULJKWV�� +H� QRWHG� WKDW� WKLV� \HDU� ZDV�

the 45 anniversary of Stonewall. The 

proclamation was signed on May 30.

NEW YORK AIDS CAMPAIGN – 

Governor Andrew Cuomo announced 

that the state is going to get really serious 

DERXW� HQGLQJ� WKH� $,'6� HSLGHPLF�� � ,Q�
a statement issued during Gay Pride 

Week, Cuomo announced that the state 

would devote extensive resources to 

HQFRXUDJLQJ� DQG� LPSOHPHQWLQJ� +,9�
testing, facilitating contact-tracing and 

treatment, and ramping up educational 

efforts around barrier contraception and 

Truvada, the medication that is supposed 

WR� SURWHFW� +,9�QHJDWLYH� SHRSOH� IURP�
FRQWUDFWLQJ� +,9� LQIHFWLRQ�� &XRPR�
insisted that based on current knowledge 

and medical advances, it should be 

SRVVLEOH� WR� UHGXFH� QHZ�+,9� LQIHFWLRQV�
in New York below the epidemic level; 

all that has been lacking is will and 

adequate funding.  So what took him 

so long?  One possible complication: 

Truvada is very expensive.  What is the 

likelihood, in the light of the Supreme 

Court’s decision in Hobby Lobby, that 

religiously-affiliated and corporate 

employers will have “free exercise of 

religion” claims to be exempted from 

covering Truvada under employee 

benefits plans?  Will the State of New 

York appropriate the funds necessary 

to provide Truvada to individuals who 

will not be covered for it under their 

employers’ benefits plans?

AMERICAN MEDICAL ASSOC.– On 

June 9 the American Medical Association 

announced that it had amended its 

policy on transgender health to declare 

that transgender individuals should not 

be required to undergo genital surgery 

in order to update legal identification 

documents to show their preferred 

gender, including birth certificates, 

driver’s licenses, passports, and so forth.  

“Birth certificates are primarily used 

for legal matters, not medical,” says the 

QHZ�SROLF\� VWDWHPHQW�� � ´5HTXLULQJ� VH[�

reassignment surgery places a burden 

on an already marginalized population.”  

The AMA’s statement came a week 

DIWHU� WKH� :RUOG� +HDOWK� 2UJDQL]DWLRQ�
adopted a similar policy statement.  The 
Advocate, June 10.

TACOMA APOLOGY – In 1972, Jim 

Gaylord was fired from his position 

as a Social Studies teacher at Wilson 

+LJK� 6FKRRO� LQ� 7DFRPD�� :DVKLQJWRQ��
after school authorities found out that 

he was gay.  Gaylord had not engaged 

in any outrageous conduct.  The vice-

principal showed up at his home one 

evening, following up on a second-hand 

report by way of a sexually-confused 

student who had gone to Gaylord for 

counseling, and asked if Gaylord was 

gay.  Gaylord had not “come out” to 

the student, but provided sympathetic 

counseling. Although he wasn’t “out” 

publicly, Gaylord decided not to lie when 

asked.  The school district then sent 

him a letter saying he was discharged 

because “you have admitted occupying 

a public status that is incompatible 

with the conduct required of teachers 

in this district.  Specifically, that you 

have admitted being a publicly known 

homosexual.”  This wasn’t a case about 

public solicitation arrests, or improper 

sexual activity; just a simple statement 

by Gaylord in a private conversation 

with the vice principal.  Gaylord sued 

unsuccessfully.  See Gaylord v. Tacoma 
School District No. 10, 559 P.2d 1340 

(Wash. En banc), cert. denied, 434 U.S. 

879 (1977).  After he lost his job, he 

found temporary employment with the 

teacher’s union, which supported him 

through the litigation, and ultimately 

became a librarian.  Since then, Tacoma 

and Washington State have outlawed 

sexual orientation discrimination, 

Washington enacted marriage equality, 

which was approved by the voters in 

a referendum, and the Tacoma public 

schools have Gay-Straight Alliances 

and plenty of openly-gay teachers.  

OASIS, a drop-in center for LGBT youth 
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EDVHG� DW� 7DFRPD·V� 5DLQERZ� &HQWHU��
began an oral history project, which 

led them back to Gaylord, who told 

the story of his firing.  The Executive 

'LUHFWRU� RI� 2$6,6� DSSURDFKHG�
7DFRPD�6FKRRO�'LVWULFW�RIILFLDOV�WR�DVN�
whether it would be possible to get an 

official apology for Gaylord, who is 

QRZ� UHWLUHG�� � 7KH� 'LVWULFW� UHVSRQGHG�
positively, and on July 13 Gaylord was 

to receive his public apology from 

Tacoma School Board President Kurt 

Miller during an annual fundraising 

event for OASIS being held at Stadium 

+LJK�6FKRRO���:KDW�JRHV�DURXQG�FRPHV�
around.  It’s wonderful that Gaylord, 

who was 35 when he was fired, is still 

around more than 40 years later to 

UHFHLYH�KLV�DSRORJ\� LQ�SHUVRQ�� �+DSS\�
Ending!!  The Olympian, July 9, 2014.

PRESBYTERIAN CHURCH "USA# 
– The General Assembly of the 

Presbyterian Church (USA) voted on 

June 19 to change its constitution’s 

definition of marriage to be “two people” 

instead of “a man and a woman,” and to 

allow its ministers to perform same-sex 

marriages in jurisdictions where they 

are legally authorized.  Both measures 

passed by large majorities, reversing the 

long-held position of a denomination 

that was disciplining ministers who 

performed such marriages.  The General 

Assembly had previously voted in 2010 

to ordain openly gay ministers, which 

caused many of its most conservative 

congregations to separate themselves 

from the church. The result of that, of 

course, is that the remaining churches 

represented in the General Assembly 

are, on average, much more pro-gay and 

apt to approve such measures.  New York 
Times, June 19.

UNITED METHODIST CHURCH – 

An appeals committee of the United 

Methodist Church has overturned 

GLVFLSOLQH� LPSRVHG� RQ� 5HY�� )UDQN�
Schaefer, a pastor who had performed 

a same-sex wedding for his gay son.  

A trial body had cancelled Schaefer’s 

clerical credentials when he refused to 

say that he wouldn’t perform same-sex 

weddings in the future – a promise he 

could not keep because he has two 

more gay kids who may want to marry 

in the future and he is determined to 

do for them what he did for his oldest 

son. The appeals panel found the 

punishment unduly harsh, and changed 

his punishment to a 30-day suspension, 

which it said had already taken place.  

Schaefer had lost his ministerial position 

as a result of the trial body’s ruling, but 

he has been offered a new position by a 

Methodist bishop in California which he 

was planning to take.  New York Times, 
June 25.

LE S B IAN P O LI CE CH I E F 
REINSTATED BY THE PUBLIC – 

Citizens of Latta, South Carolina, 

voted on June 24 to reinstated their 

police chief, Crystal Moore, who 

had been dismissed by Mayor Earl 

Bullard, allegedly because of her sexual 

orientation.  The public was outraged by 

the mayor’s action, took steps to curb his 

authority, and voted overwhelmingly to 

rehire Moore.  Huffington Post, June 24.

INTERNATIONAL NOTES

UNITED NATIONS – Secretary-

General Ban Ki-moon, who has emerged 

as a vocal advocate for LGBT rights, 

announced on July 7 that the United 

Nations would recognize same-sex 

marriages of staff members, regardless 

whether the marriages were recognized 

by their home countries, so long as they 

were legal where they were contracted.  

The policy was to be effective 

retroactively to June 26, 2014. At 

present, only 18 member nations of the 

U.N. have national laws allowing same-

sex marriages, and in addition same-sex 

marriage is legal in parts of the U.S. and 

Mexico.  While it might seem that this 

will lead to lots of marriage ceremonies 

of U.N. employees working in New 

York, a marriage equality jurisdiction, 

one must consider the consequences 

these individuals may face in their 

home countries, some of which provide 

severe criminal penalties for persons 

entering into same-sex marriages.  

See, for example, Uganda, which now 

prescribes life imprisonment for gay 

VH[�� � � � � �7KH�8�1�·V�+XPDQ�5LJKWV�
Council disappointed LGBT lobbyists 

by adopting a resolution “Protection of 

WKH�)DPLO\µ�WKDW�GLG�QRW�H[SOLFLWO\�GHÀQH�
families broadly to include same-sex 

partners and their children, if any.  

ORGANIZATION OF AMERICAN 
STATES� ²� 5HSUHVHQWDWLYHV� IURP� WKUHH�
dozen countries voted in favor of a 

resolution supporting LGBT rights 

during the annual meeting of the 

Organization of American States on 

June 5 in Paraguay. The resolution, 

LQWURGXFHG� E\�%UD]LO�� LV� WLWOHG� ´+XPDQ�
5LJKWV�� 6H[XDO�2ULHQWDWLRQ� DQG�*HQGHU�
Identity.” It condemns all forms of 

discrimination against people motivated 

by sexual orientation and gender identity 

and expression” and urges OAS member 

countries to “eliminate, where they 

exist, barriers that prevent lesbians, gays 

and bisexuals, transgender and intersex 

people” from taking part in “public life” 

and the political process.  It also calls on 

member states to condemn homophobic 

and transphobic violence and to take 

steps to deal with these problems, 

as well as making available without 

discrimination appropriate medical 

treatment for intersex and transgender 

people. The resolution was adopted by 

consensus, although some countries 

state specific reservations.  Washington 
Blade, June 6.

AUSTRALIA – New South Wales 

'LVWULFW�&RXUW� -XGJH�*DUU\�1HLOVRQ� VHW�
off a firestorm of angry commentary 
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by suggesting in court that perhaps 

incest between consenting adults 

should no longer be treated as criminal.  

+LV� FRPPHQWV� FDPH� LQ� WKH� FRXUVH� RI�
ruling on a motion in a criminal trial 

to exclude evidence about an incident 

where the male defendant allegedly had 

sex with his sister.  According to news 

reports, he said that the community 

may no longer see a sexual advance 

of a brother towards his adult sister as 

taboo, in the way that homosexuality 

was unacceptable and criminal in the 

1950s but was now widely accepted.  

This comparison of homosexuality and 

incest drew anguished protest from the 

gay community, while NSW Attorney 

*HQHUDO� %UDG� +D]]DUG� VWDWHG� WKDW� WKH�
community would be “appalled” at 

-XGJH� 1HLOVRQ·V� UHSRUWHG� UHPDUNV�� � +H�
said that he would refer the matter to the 

Judicial Commission and write the Chief 

Judge asking that Nielson be suspended 

from presiding over criminal trials until 

the Judicial Commission has completed 

“the necessary processes it must 

undertake.”  ABC Premium News, July 

11. Judge Neilson’s comments seemed 

to channel, if perhaps inadvertently, 

the position of opponents of gay rights, 

who have argue that decriminalizing 

sodomy would lead to striking down all 

prohibitions on forms of consensual sex, 

including incest and pedophilia.  Indeed, 

U.S. Justice Antonin Scalia, in dissent, 

included incest among the criminal laws 

endangered by the Supreme Court’s 

ruling in Lawrence v. Texas striking 

down a criminal ban on “homosexual 

conduct.”

AUSTRALIA – In light of the 

Constitutional Court’s recent rulings 

allowing that a person could have a 

“non-specific” gender in Australia and 

holding that the definition of marriage 

was not constitutionally fixed, argued 

/LEHUWDULDQ�6HQDWRU�'DYLG�/H\RQKMHOP��
it was time again for the Parliament to 

consider legalizing same-sex marriage.  

+H� LQWURGXFHG� D� SULYDWH� PHPEHU·V� ELOO�

on July 11 to “deregulate” marriage by 

removing any gender limitation on who 

could marry.  Leyonhjelm characterized 

the existing ban as “intrusive … silly 

and petty,” and likened it to long-

forsaken common law restrictions on 

marriages between Jews and Christians, 

Catholics and Protestants, or between 

persons of different races.  “Widening 

the definition of marriage beyond the 

union of a man and a woman is also 

QHFHVVDU\�QRZ�WKDW� WKH�+LJK�&RXUW�KDV�
confirmed some people are neither male 

nor female but of non-specific sex,” 

he said, continuing, “If parents are not 

supposed to regulate their children’s 

marriages … it seems perverse to let the 

government do it instead.”  Australian, 

July 12.

CANADA – Kathleen Wynne, an 

openly lesbian politician, won election 

as Premier of Ontario as a result of her 

party winning a majority of seats in 

parliamentary elections.  She actually 

assumed the office of Premier in 

February upon election as party leader, 

but the June vote confirmed her party’s 

hold on the position.  She is both the first 

woman and the first openly-gay person 

to win the top position in Ontario’s 

government, and the first openly-gay 

person to head the government of a 

Canadian province.  Toronto Sun, June 

12.  She raised her wife’s arm at the 

podium in a victory salute when the 

results were announced. (Same-sex 

marriage has been legal throughout 

Canada since 2005.)  shewired.com, June 

13. * * * Members of the Law Society 

of British Columbia voted to approve 

a resolution opposing approved status 

for the new Faculty of Law of Trinity 

Western University.  TWU maintains 

a conduct code under which gay and 

unmarried students, faculty and staff are 

required to be celibate.  The resolution 

approved by the members states that the 

school “is not an approved faculty of 

law,” which repudiates a decision taken 

by the Society’s leadership.  The vote 

followed an intense 2-1/2 hour debate.  

National Post, June 11.  TWO’s Faculty 

of Law is Canada’s first religiously-

identified law school.  Withholding of 

accreditation would mean that graduates 

of the school may not seek admission to 

the bar in British Columbia. 

 

DENMARK – In two bills passed on 

-XQH� ���� 'HQPDUN� SURYLGHG� D� IRUPDO�
process for legal recognition of gender 

transition and lowered the age at which 

people could transition from 21 to 18.  

The measure does not require surgical 

alteration as a prerequisite for a legal 

change of gender identity, according to 

DQ� LQWHUQHW�SRVWLQJ�E\�/*%7�'HQPDUN�
reported by ILGA-Europe and reported 

by Agence France Presse, June 11.

DOMINICA – The presence of openly-

gay U.S. Ambassador James Brewster 

and his husband has outraged some 

UHOLJLRXV� OHDGHUV� LQ� WKH� 'RPLQLFDQ�
5HSXEOLF��OHDGLQJ�WKHP�WR�OHDG�SLFNHWLQJ�
and protesting to try to prevail on the 

President to request Brewster’s removal.  

BBC International Reports said on July 

11 that several social organizations had 

joined the protest, saying that Brewster’s 

presence with his husband showed 

D� ´ODFN� RI� UHVSHFW� WR� WKH� 'RPLQLFDQ�
family,” and organizers were planning a 

Grand March Against Gay Activism to 

take place on July 22.

EGYPT – The new government headed 

by President Abdel-Fattah Sisi, out to 

prove that it is “more Islamist than the 

Islamist,” has accelerated a crackdown 

on gay people that was already under way 

by his Islamic Brotherhood predecessor, 

Mohamed Morsi.  According to a June 28 

report published by TheDailyBeast.com, 

police are raiding suspected gay parties 

and arresting large numbers of people 

on suspicions of homosexuality.  “Since 

the military overthrew Morsi last July,” 

reports author Bel Trew, “rights groups 
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have recorded the worst state crackdown 

on the LGBT community since the days 

RI�+RVQL�0XEDUDN�µ�ZKR�ZDV�D�QRWRULRXV�
homophobe. “In the last ten months, 

dozens have been arrested and at least 

18 homosexual and transgender people 

have been jailed under the country’s 

draconian legislation criminalizing 

‘sexual deviance,’ ‘debauchery’ and 

‘insulting public morals.’ The prison 

sentences have ranged from 3 to 12 

years.” Ironically, a “fledgling” gay 

rights movement had begun to emerge 

after the deposition of Morsi, with 

awareness campaigns launched via 

Facebook and Twitter, but the emerging 

police state under Sisi boasts of its 

persecution of gay people, inviting 

reporters to accompany and film police 

raids for broadcasting on television, and 

forcing the arrestees to give on-the-spot 

interviews. After arrest, homosexual 

men are paraded naked and threatened 

with rape at police stations, recalled one 

man, who said a doctor in the presence of 

arresting officers had “checked his anus 

to see if he had had sex with a man.”  

There remains an underground gay 

scene, but the only place where people 

feel somewhat safe meeting is online, 

and police have started to monitor gay 

websites to entrap people. There are 

fears that police methods driving the 

community underground will harm 

HIIRUWV�WR�SUHYHQW�WKH�VSUHDG�RI�+,9��DQ�
emerging problem in Egypt.

FINLAND – The Finnish Parliaments’ 

Legal Affairs Committee defeated a bid 

for same-sex marriage, on a 10-6 vote to 

disapprove the bill but send it on to the 

legislature.  The measure is expected to 

be considered by the full Parliament in 

the fall. 

FRANCE – The Council of State, the 

country’s highest administrative court, 

ruled that consular officials in Morocco 

committed a “serious and manifestly 

illegal breach of the fundamental right 

to marry” when they denied a short-

term entry visa to a Senegalese man 

who wanted to enter France in order 

to marry his French gay partner.  The 

couple jointly owned an apartment in 

Casablanca where they had resided 

together for four years, but Morocco 

does not allow same-sex marriages so 

they planned to marry in France, where 

the older man is a citizen.  The Council 

of State judge ordered the Interior 

Ministry to issue a visa within 24 hours 

of the decision and to pay compensation 

RI� ������ HXURV�� +HWHURVH[XDO� FRXSOHV�
in a similar situation would rarely see 

visa requests turned down but, unlike 

gay couples, they could get married at 

a French consulate.  France’s marriage 

equality law prevents overseas embassies 

and consulates from performing same-

sex weddings in countries that do not 

allow such unions.  Agence France 
Presse, July 9.

FRANCE – The European Court of 

+XPDQ� 5LJKWV� UXOHG� RQ� -XQH� ��� WKDW�
French authorities were violating the 

(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV�
when they refused to legally recognize 

children born to surrogates.  Surrogacy 

is illegal in France, an authorities 

refused to register three children born 

to surrogates in the United States as 

the legal offspring of the French couple 

who had arranged the surrogacy. Such 

registration is necessary for the children 

to have French nationality and full 

inheritance rights.  Family Law Minister 

/DXUHQFH�5RVVLJQRO�WROG�SDUOLDPHQW�WKDW�
the government would accept the ruling, 

as it did not require France to allow 

surrogacy contracts within the country.  

,Q� DFFHSWLQJ� WKH� UXOLQJ�� 5RVVLJQRO�
said that “the government has always 

resolutely defended the idea that the 

primacy of the interests of the child must 

prevail over the choices made by their 

parents.”  There remains the question 

whether last year’s approval of same-

sex marriages may lead down the road 

to legalization of medically assisted 

conception for lesbians couples and 

surrogacy for gay male couples.  Public 

opinion polls show the French public is 

still strongly against surrogacy, but is 

being to soften in its opposition to the 

idea that lesbians should be able to have 

children through donor insemination.  

Agence France Presse, June 27.

GAMBIA – On June 20, Gambia’s 

Secretary General and Minister for 

Presidential Affairs, Momdou Sabally, 

announced that a bill would be submitted 

to the parliament to ban all gay rights and 

homosexual in the country.  In a press 

statement, he said that the government 

would strengthen its efforts to ward off 

any attempts to promote homosexuality, 

insisting that Gambia would not “import 

any western culture” in exchange for 

foreign aid money from places like 

the U.S. The county’s president, Yahya 

Jammeh, had previously “declared 

war” on gay rights and branded gays 

as “vermin” that should be killed 

like malaria-spreading mosquitoes.  

GambiaConsultative Council, June 

22.  Well, there goes another potential 

vacation spot off the list!

GERMANY – The upper chamber 

of the national legislature approved 

a bill that allows a gay parent’s new 

partner to become the legal guardian 

of a previously-adopted child, reported 

Cape Argus Week on June 14.  Germany 

provides civil partnerships for same-sex 

couples. Although same-sex couples 

can’t initiate adoptions, prior to the new 

bill a same-sex partnership could legally 

take over biological children from 

one partner’s previous heterosexual 

marriage.  The bill extends that right to 

situations where the partner had legally 

adopted a child. 

INDIA - Times of India (June 27) 

reported that the Madras high court has 

told the state government to reinstate a 
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police constable who was discharged 

“after medical tests determined she was 

transgender.”  The recent decision by the 

Supreme Court concerning transsexual 

rights undoubtedly influenced the 

court.  Justice S. Nagamuthu said that 

transgenders required “empathy and 

not just sympathy from society.”  The 

constable was identified as female at 

birth, was admitted to school as a girl 

and excelled in sports, winning awards 

in competitions. She was selected by 

WKH� 8QLIRUPHG� 6HUYLFHV� 5HFUXLWPHQW�
Board for women police constables, 

but her medical examination led 

doctors to conclude that she was 

“pseudohermaphrodite or transgender” 

and thus not qualified to be a woman 

constable and forced to resign from 

the program.  She sought an order of 

reinstatement from the Madras high 

court.  “Whether such a finding about 

sexual identity based on medical 

examination by a doctor can be accepted 

is debatable,” wrote the judge.  

IRAN – Iran’s solution to the “problem” 

of homosexuality is to recommend that 

gay people have sex change operations.  

Thomson Reuters Foundation (June 

���� UHSRUWHG�� ´5LJKWV� FDPSDLJQHUV�
say that Iranian doctors routinely 

pressure lesbians and gays to undergo 

sex change operations including 

sterilization.” Islamic authorities 

consider homosexuality a sin, but are 

tolerant towards transsexuality, which 

they accept as a legitimate health 

problem that can be cured through 

sex-reassignment surgery. Thus, the 

pressure in society is to conform the 

direction of an individual’s affectional 

preference to societal norms in this way.  

If a man identifies as gay and desires 

an emotional/sexual relationship with 

another man, the “problem” can be 

cured by the man submitting to surgery 

to become a woman, whose desire for 

an emotional/sexual relationship with 

a man would be deemed appropriate.  

The author of a human rights 

report by a gay rights organization, 

Justice for Iran, commented, “Most 

healthcare professionals in Iran believe 

homosexuality is a form of mental 

illness. Lesbians and gays are often 

told they have gender identity disorder.”  

Ayatollah Khomeini, the nation’s 

revolutionary leader, issued a religious 

edict in 1985 authorizing sex change 

operations, and Iran now performs the 

highest number of such operations in the 

world, at the same time that it imposes 

the death penalty for homosexual 

relations.  The article reports: “There 

were 1,366 applications between 2006 

and 2010 [for sex change operations], 

but campaigners say anecdotal evidence 

from doctors suggests the number of 

operations is far higher.”  But, the article 

also notes, there are still doctors who 

try to use psychoactive medications 

or electroshock treatments, similar to 

what American psychiatry imposed 

on gay people during the 1940s and 

1950s, to “change” homosexuals into 

heterosexuals. The author of the article, 

Emma Batha, quoted on gay man: 

“I think psychiatrists in Iran want to 

either electroshock you into being 

straight or remove your testicles.  This 

is a very prevalent attitude.”  One rights 

campaigner said that homophobia in Iran 

is so internalized that people may prefer 

to identify themselves as transgender 

rather than admit they are gay.

IRELAND ²� 7KH� 5HSXEOLF� RI� ,UHODQG�
will hold a referendum on gay marriage 

in the spring of 2015, date still to be 

announced, said the prime minister, 

Enda Kenny, on July 1. “There is a 

very strong feeling in favour of the 

question but it all depends on the way 

people view the question they’re being 

asked,” he said.  “The government will 

obviously put that question and I believe 

it should be passed.”  Kenny said that 

some details still need to be worked out, 

including how adoption will be handled.  

“We’d like to have that cleared before we 

put the marriage equality referendum to 

the people.”  Kenny will be campaigning 

for a yes vote, despite his previous 

opposition to same-sex marriage.  Irish 
Daily Mail, July 2.

ISLE OF MAN� ²� 3ROLF\� DQG� 5HIRUP�
0LQLVWHU�&KULV�5REHUWV�DQQRXQFHG� WKDW�
same-sex marriages or civil unions from 

other jurisdictions will be treated in the 

Isle of Man as civil partnerships.  The 

OLVW� SURYLGHG� E\� 5REHUWV� LQGLFDWHG� WKDW�
civil union partners, domestic partners 

or same-sex spouses from the U.S. 

would be treated as civil partners in his 

country.  Isle of Man Today, June 24.

ISRAEL – The government has 

proposed a bill to the Knesset to alter 

the guidelines on surrogacy.  Under the 

proposed changes, same-sex couples 

and single people will be able to have 

children using surrogates. The bill 

would allow couples, including same-

sex couples, to use surrogacy to have up 

to two children.  The existing statute, 

dating from 1996, limited the use of 

surrogacy within Israel to married 

different-sex couples with permission of 

WKH�0LQLVWU\�RI�+HDOWK���+HDOWK�PLQLVWU\�
statistics showed that in 2011 there were 

92 applications by different-sex couples 

to use surrogacy.  Gay couples or single 

people seeking to have children through 

surrogacy have had to travel abroad, and 

there has been a recent phenomenon of 

gay men going to India for surrogacy, 

but the Indian government has recently 

imposed restrictions on Indian women 

serving as surrogates for foreigners, 

and now Thailand has been emerging 

as a destination of choice.  Approval by 

the cabinet (over the objections of some 

right-wing members of the governing 

coalition) will probably mean that the 

bill will pass, since it will receive the 

votes of most of the coalition party 

members as well as the more liberal/

progressive Members of parties from 

outside the center-right coalition.  Times 
of Israel, June 1.
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ITALY – A court in Turin ruled that in 

order to recognized as a woman by the 

JRYHUQPHQW��D�SHUVRQ�LGHQWLÀHG�DV�PDOH�
at birth had to undergo complete sex-

reassignment procedures, and not just 
be “psychologically certain he belongs 

to the female sex.”  The court rejected 

an application by a local citizen who 

had breast implants and treatment of the 

vocal chords to alter the voice to higher 

pitch.  The judges decided this was not 

enough, otherwise the court would 

end up “claiming rights for a kind of 

intermediate gender between the male 

and the female, which has no juridical 

standing in the Constitution or under 

international law,” according to the court.  

ANSA English Media Service, June 18.

LUXEMBOURG – Add this tiny country 

to the marriage equality list, as 56 out 

of 60 members of the parliament voted 

on June 18 for a marriage equality bill, 

according to a report posted by ILGA-

Europe.  The measure was said to be 

the most fundamental revision of the 

county’s marriage laws since 1804, and 

will go into effect six months after official 

publication, early in 2015.  The legal age 

for marriage was set at 18.  The reform 

bill drops the requirement for prenuptial 

medical exams, and eliminates a 300 day 

waiting period that had been imposed on 

widowers or widows before remarrying.  

Openly gay Xavier Bettel, who became 

SULPH� PLQLVWHU� LQ� 'HFHPEHU�� OHG� WKH�
drive for marriage equality.  Huffington 
Post, June 19.

MALTA – The first couple to register 

their under Malta’s new civil union law, 

Kristina Galea Cavallazi and Clara Borg, 

registered on June 15.  There was a long 

delay after the measure was signed into 

law in mid-April because of the time-

consuming procedure established for 

civil unions, which parallels the marriage 

procedure.  Once a couple applies for a 

civil union, banns must be published and 

a waiting period of six weeks observed 

before the ceremony can be performed 

and the union registered with local 

authorities.  In this case, the ceremony 

was held on the island of Gozo.  Malta is 

a member of the European Union.  With 

its law taking effect, there are now 22 

member countries that have either same-

sex marriage or an equivalent civil union 

for same-sex couples.  COMTEX News 
Network, June 17.

MEXICO – The Supreme Court of 

Mexico continues to render pro-same-

sex marriage rulings in specific cases 

brought to them by couples denied 

licenses by local officials. The most 

recent case, on June 25, came up from 

Baja California on an application from 

Victor Manuel Aguirre Espinoza and 

Victor Fernando Urias, who will have 

to decide which spouse will use the 

name Victor in order to avoid comic 

misunderstandings, most likely. Under 

Mexico’s jurisprudential system, these 

rulings do not become precedential until 

five have been achieved in cases coming 

from a particular state, at which point 

the precedent is established for that state.  

Mexico City has legislated for marriage 

equality, and multiple same-sex couples 

have won specific rulings from the high 

court ordering local officials to allow 

them to marry, but not enough rulings 

to create anywhere near a nationwide 

SUHFHGHQW���+RZHYHU��WKH�&RXUW�KDV�UXOHG�
in the past that a lawfully-contracted 

same-sex marriage anywhere in Mexico 

is entitled to governmental recognition 

throughout the country.  So Mexico 

might be counted as at least partially a 

marriage equality jurisdiction. Since 

the states are allocated the authority 

to establish marriage policies and 

procedures, legislation for same-sex 

on a nationwide base is unlikely.  Our 

WKDQNV� WR�5H[�:RFNQHU�� LQWHUQHW�/*%7�
journalist extraordinaire, for posting 

explanations about the Mexican law.  The 

San Diego Union Tribune reported about 

the most recent Supreme Court ruling on 

June 26.

MOLDOVA – A Moldovan court has 

ordered Bishop Markel of Balti and 

Falesti to pay damages to a gay rights 

organization as compensation for 

publicly insulting members of the LGBT 

community and for the organization’s 

expenses in litigating the case. The court 

also ordered the Bishop to make an 

apology for his comments, in which he 

called for LGBT people to be excluded 

from working in schools, catering 

services, and medical institutions 

because, as he asserted, “92 percent of 

WKHP�DUH�$,'6�+,9�SDWLHQWV�µ��0ROGRYD�
decriminalized gay sex in the 1990s 

as part of the general democratization 

following the dissolution of the Soviet 

Union, but public opinion in the country 

is still heavily anti-gay.  Radio Free 
Europe Documents, June 11.

MOLDOVA – Nothing like inventing 

statistics to try to give your statements 

some sort of spurious authenticity.  

Such seems to have been the strategy 

of Bishop Markel of Balti and Falesti, 

who released a statement that 92% 

RI� JD\� SHRSOH� DUH� $,'6� SDWLHQWV� ZKR�
should be kept out of the public sphere.  

A court found that this was an insult 

to the country’s LGBT community 

and ordered the Bishop to pay a fine to 

*HQGHU'RF�0�DQG�DOVR�FRPSHQVDWH�WKH�
organization for its litigation expenses, 

according to any internet bulletin posted 

by ILGA-Europe.

NETHERLANDS – The legislature 

has given final passage to a measure 

that would repeal an “escape clause” 

in the nation’s 2001 marriage equality 

law, under which local registrars who 

disapproved of same-sex marriage 

would not be required to perform the 

ceremonies.  At the time, the “escape 

clause” was deemed a necessary 

compromise to win sufficient support 

to pass the measure, but attitudes 

have changed at the official level with 

marriage equality having been a fact-
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on-the-ground since 2002 when the 

law went into effect, and there was only 

PLQRU�GLVVHQW� WR� WKH�ELOO�� �5HVHDUFK�E\�
the nation’s gay rights group, COC, 

showed that 58 local councils employed 

about 100 registrars who refused to 

perform same-sex marriages, nearly all 

of whom were described as “orthodox 

Christians.” Incumbent registrars will 

not lose their jobs over refusals to 

perform the ceremonies, but the council 

will be able to move them to other job 

functions.  Expatica.com, June 9.

RUSSIA – Interfax Russia (June 17) 

reported that Kostroma’s Sverdlovsky 

'LVWULFW� &RXUW� XSKHOG� D� UHIXVDO� E\�
Kostroma city authorities to allow a 

gay pride parade and rallies that had 

been planned to take place in April until 

they were blocked by local authorities.  

The court referred to “force majeure” 

circumstances.

SLOVAKIA – Following the lead of 

Poland and Croatia, and rejecting 

the trend in Western Europe, the 

Slovakian Parliament voted to approve a 

constitutional definition of marriage as a 

bond between a man and a woman.  The 

measure passed by 102-18 with three 

abstentions, and was seen in part as a 

politically-motivated move to shore up 

FRQVHUYDWLYH�VXSSRUW�IRU�3UHPLHU�5REHUW�
Fico in upcoming national elections.  

A majority of Slovakia’s electorate is 

5RPDQ� &DWKROLF�� EXW� WKH� PHDVXUH� ZDV�
supported by the socialist Smer Party as 

ZHOO� DV� WKH�&KULVWLDQ�'HPRFUDWV� DQG� D�
handful of parliamentary members from 

other parties.  Bloomberg Business, 
June 4.

TURKEY – The Turkish Parliament 

held its first debate on LGBT issues 

on Wednesday, July 9, sparked 

by the introduction of a proposal 

to ban discrimination because of 

sexual orientation or gender identity, 

characterized by Hurriyet Daily News 

as “a sensitive issue long ignored by 

SROLWLFLDQV�µ� 7KH� 5HSXEOLFDQ� 3HRSOH·V�
Party had “submitted an inquiry 

proposal regarding the problems of 

the LGBT community in Turkey” 

VLJQHG� E\� ��� GHSXWLHV�� � +RZHYHU�� WKH�
debate descended into angry remarks, 

exemplified by one conservative 

legislator shouting that the proposal was 

“defending immorality.”  

UGANDA ²�2Q�-XQH�����WKH�+LJK�&RXUW�
dismissed a case brought by gay rights 

activists against Ugandan Minister of 

Ethics Simon Lokodo, who had shut 

down a training workshop for LGBTI 

activists that was organized by Freedom 

DQG�5RDP�8JDQGD� LQ� SDUWQHUVKLS�ZLWK�
a Swedish gay rights organization.  

The workshop was intended to provide 

training on organization and advocacy 

for gay rights campaigners, but Judge 

Steven Musota said that Lokodo did 

not violate the rights of the activists 

because the event was “promoting 

homosexuality,” which is illegal under 

recently enacted law.  Although the U.S. 

6WDWH�'HSDUWPHQW�DQG�WKH�:KLWH�+RXVH�
have announced various sanctions in 

response to enactment of the law, the 

government has been defiant, saying 

that foreign aid cannot buy a change 

LQ�WKHLU�SROLF\���'HVSLWH�WKH�ZLGHVSUHDG�
condemnation of the new legislation, 

and new reports of crackdowns and 

arrests of gay people, the United Nations 

elected Uganda’s foreign minister, Sam 

Kutesa, to serve as president of the UN 

General Assembly, leading a European 

Parliament member, Michael Cashman, 

to issue a statement deploring this 

development: “Placing Mr. Kutesa in 

such a prominent position is an insult 

to the founding values and principles 

of the United Nations,” he wrote. “I 

cannot imagine the United Nations 

will continue its sterling work as the 

guardian of our human rights, including 

the LGBTI people, with an outspoken 

homophobe at one of the top positions.”  

UKRAINE – The mayor of Kiev 

cancelled a planned gay rights equality 

march, citing the unsettled state of the 

country.  The march was to be held on 

July 5.  But Mayor Klitschko said “This 

is not the right time for a celebration.”   

+XPDQ� ULJKWV� FDPSDLJQHU� GLVSXWHG�
this, arguing the “peaceful freedom 

of assembly cannot be denied, even in 

times of crisis.”  Human Rights First, 
July 4.  

UNITED KINGDOM – A Belfast 

(Northern Ireland) bakery chain, Ashers 

Baking Company, faces litigation 

over its refusal to provide a wedding 

cake ordered by a same-sex couple.  

Although staff members accepted the 

order to create a cake with the slogan 

‘Support Gay Marriage’ and images of 

the Sesame Street characters Bert and 

Ernie, the order was countermanded by 

the owners of the business, Colin and 

.DUHQ� 0F$WKXU� DQG� WKHLU� VRQ� 'DQLHO��
who said that the message went against 

their religious beliefs.  They offered a 

refund, but Gareth Lee, who placed 

the order, brought a complaint to the 

Equality Commission, which enforces 

the U.K.’s ban on sexual orientation 

discrimination, and the Commission has 

said it will seek a court order against the 

bakery.  Gareth Lee is a member of the 

QueerSpace activist group, and there is 

no denying that the order was placed 

DV�SDUW�RI�D�´JD\�ULJKWV�35�FDPSDLJQ�µ��
Other English courts have ruled that 

Christians may not refuse to serve gay 

people in businesses and public offices, 

but this is the first complaint involving a 

refusal to, in effect, participate in a gay 

rights campaign, according to a July 8 

report in the Daily Mail.

VIETNAM – The State President Office 

held a press conference on July 10 to 

announce new laws approved during the 

7th session of the National Assembly in 

late June.  Among them was a revision 

of the Law on Marriage and Family, 
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which removes a regulation specifically 

forbidding same-sex marriages, but 

contains a provision that the State does 

not recognize same-sex marriages.  

The upshot seems to be that same-sex 

couples can have private ceremonies 

without incurring penalties, but that, at 

least for now, the state will not recognize 

their marriage for legal purposes.  This 

is, at least, a small step in a culture that 

is still heavily debating the appropriate 

legal status and role of gay people.  

Vietnam News Agency, July 10.

PROFESSIONAL NOTES

+LVWRU\�ZDV�PDGH�RQ�-XQH����ZKHQ�WKH�
6HQDWH� YRWHG� WR� FRQÀUP� WZR� RSHQO\�
gay federal district court nominees, 

DARRIN GAYLES for the Southern 

'LVWULFW�RI�)ORULGD�DQG�STACI YANDLE 

IRU� WKH� 6RXWKHUQ� 'LVWULFW� RI� ,OOLQRLV���
*D\OHV�� FRQÀUPHG� E\� D� YRWH� RI� ������
EHFRPHV� WKH� ÀUVW� RSHQO\� JD\�$IULFDQ�
$PHULFDQ� PDQ� WR� EH� FRQÀUPHG� WR�
an Article III federal court. Yandle, 

approved by a party-line vote of 52-44, 

is the second lesbian African-American 

IHGHUDO� GLVWULFW� MXGJH� WR� EH� FRQÀUPHG��
following DEBORAH BATTS (Southern 

'LVWULFW� RI�1HZ�<RUN��� WKH�ÀUVW� RSHQO\�
lesbian or gay federal judge, who 

was appointed by Bill Clinton and 

FRQÀUPHG�LQ��������-XGJH�%DWWV�LV�VWLOO�
VLWWLQJ� RQ� FDVHV� DV� D� 6HQLRU� 'LVWULFW�
-XGJH���:LWK�WKH�FRQÀUPDWLRQ�RI�-XGJH�
Yandle, President Barack Obama had 

successfully nominated more female 

judges than any previous president, 

breaking a record previously set by Bill 

Clinton.  Obama has nominated twelve 

openly gay federal judges, far eclipsing 

any predecessor in that regard.  

2Q� -XQH� ��� WKH� 3XHUWR� 5LFR� 6HQDWH�
confirmed the appointment of openly-

lesbian attorney MAITE ORONOZ 
RODRIGUEZ as an Associate Justice 

RQ� 3XHUWR� 5LFR·V� 6XSUHPH� &RXUW���

-XVWLFH� 2URQR]� 5RGULJXH]� ZLOO� EH� WKH�
first openly lesbian or gay member of 

that court.  Governor Alejandro Garcia 

Padilla announced her appointment on 

June 4.

On June 26 President Obama nominated 

ROBERT LEE PITMAN, the openly-

gay U.S. Attorney for the Western 

'LVWULFW�RI�7H[DV�VLQFH�������WR�EH�D�8�6��
'LVWULFW�-XGJH�LQ�WKDW�'LVWULFW���3LWPDQ·V�
nomination was approved by both of 

7H[DV·V� 5HSXEOLFDQ� 6HQDWRUV�� -RKQ�
Cornyn and Ted Cruz, suggesting that 

the nomination will be approved without 

controversy.  Pitman would be the first 

RSHQO\�JD\�8�6��'LVWULFW�-XGJH�LQ�7H[DV��
as he is now the state’s first openly-gay 

U.S. Attorney. Pitman had previously 

served as a U.S. Magistrate Judge, 

and has had a long career in Texas as 

a prosecutor since his graduation from 

the University of Texas Law School.

California Governor Jerry Brown has 

nominated THERESE M. STEWART, 

&KLHI� 6DQ� )UDQFLVFR� 'HSXW\� &LW\�
$WWRUQH\�� WR� WKH� �VW� 'LVWULFW� &RXUW� RI�
Appeal.  If confirmed, Stewart would 

be the first openly-lesbian appellate 

judge in California, according to a 

June 28 article in the San Francisco 
Chronicle.  She played a leading role 

in the marriage equality struggle, 

representing the city in the In re 
Marriage litigation in the California 

courts and the Proposition 8 case in 

the federal courts.  The appointment 

was unusual in that governors have 

rarely appointed practitioners directly 

to the courts of appeal.  At the same 

time, the governor announced that he 

was nominating openly-gay JAMES 
M. HUMES to be presiding justice of 

'LYLVLRQ�2QH�RI�WKH�)LUVW�'LVWULFW�&RXUW�
RI�$SSHDO�� �+XPH�KDV�EHHQ�VHUYLQJ�DV�
DQ�DVVRFLDWH�MXVWLFH�RI�'LYLVLRQ�)RXU�RI�
that court since 2012, when he became 

the first openly-gay male appellate 

judge in California.

GAY MEN’S HEALTH CRISIS in 

New York announced that attorneys 

ROBERTA KAPLAN and MICHAEL 
HARWOOD are the new co-chairs 

of its board of directors.  Kaplan, a 

commercial litigation partner at Paul 

Weiss LLP, represented and argued in 

the Supreme Court on behalf of Edie 

Windsor in the landmark case of U.S. 
v. Windsor which has fueled the sharp 

increase in marriage equality litigation 

RYHU�WKH�SDVW�\HDU���+DUZRRG�LV�D�SDUWQHU�
at Kasowitz, Benson, Torres & Friedman 

LLP, specializing in commercial 

litigation and bankruptcies. Both Kaplan 

DQG�+DUZRRG�KDG�SUHYLRXVO\�VHUYHG�DV�
RIÀFHUV�RQ�WKH�*0+&�ERDUG�

Attorney ANDREW PARK is the 

QHZ� ,QWHUQDWLRQDO� 3URJUDP� 'LUHFWRU�
for the WILLIAMS INSTITUTE AT 
UCLA LAW SCHOOL. Park was the 

founding executive director of the 

Center for Lesbian and Gay Civil 

5LJKWV� LQ� 3KLODGHOSKLD�� DQG� SULRU� WR�
his appointment at Williams Institute 

ZDV� 3URJUDP� 'LUHFWRU� DW� :HOOVSULQJ�
Advisors, LLC, managing domestic and 

international grant-making programs in 

the fields of LGBT rights, human rights, 

youth, healthcare, and other social 

justice initiatives.

The European Union Fundamental 

5LJKWV� DQG� &LWL]HQVKLS� 3URJUDPPH� LV�
co-funding an international conference 

in Trento, Italy, to be held October 17-18, 

2014, titled RIGHTS ON THE MOVE: 
RAINBOW FAMILIES IN EUROPE.  

The full conference announcement can 

be found at http://events.unitn.it/en/

rotm2014/, and the scientific coordinator 

at the Faculty of Law of Trento can 

be contacted directly for information: 

alexander.schuster@unitn.it.  The time 

for submission of abstracts has already 

passed, but the deadline for early-bird 

registration for the conference is July 31, 

and the final deadline for registration is 

September 22.
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1. $EEDVLD�� $PEHU� '��� 7KH� &XULRXV� &DVH�
RI� 7UHQW� $UVHQDXOW�� 4XHVWLRQLQJ� )'$�
5HJXODWRU\� $XWKRULW\� 2YHU� 3ULYDWH� 6SHUP�
'RQDWLRQ�� ��� $QQDOV� +HDOWK� /�� �� �:LQWHU�
������ �)'$·V� DWWHPSW� WR� VWRS� D� PDQ� IURP�
donating sperm to lesbian couples… that is, 

too many lesbian couples).

2. $EH\UDWQH��5HKDQ��DQG�1LOHVK�6LQKD��,QVXODU�
and Inconsistent: India’s NAZ Foundation 

Judgment in Comparative Perspective, 39 

Yale J. Intl. L. Online 74 (Spring 2014).

3. $ELQLD�� 'HHPD� %��� 7UDYHOLQJ� 7UDQVJHQGHU��
+RZ�$LUSRUW�6FUHHQLQJ�3URFHGXUHV�7KUHDWHQ�
WKH�5LJKW�WR�,QIRUPDWLRQDO�3ULYDF\�����6��&DO��
/��5HY��3RVWVFULSW������������

4. $EUDPV�� .HUU\�� DQG� 5�� .HQW� 3LDFHQWL��
,PPLJUDWLRQ·V�)DPLO\�9DOXHV������9D��/��5HY��
629 (June 2014).

5. $ORQL�� (UH]�� 'HSULYDWLYH� 5HFRJQLWLRQ�� ���
8&/$� /�� 5HY�� ����� ������� �ZKHQ� WKH� ODZ�
recognizes non-legal family relationship 

in order to deprive somebody of a public 

EHQHÀW���
6. Appell, Annette, Certifying Identity, 42 Cap. 

8�� /�� 5HY�� ���� �6SULQJ� ������ �HYHU\WKLQJ�
you always wanted to know about the legal 

VLJQLÀFDQFH� RI� ELUWK� FHUWLÀFDWHV� EXW� GLGQ·W�
think to ask…).

7. Appleby, Gabrielle J., The Government as 

Litigant, 37 UNSW L. J. 94 (2014) (case 

studies including litigation about Australian 

Capitol Territory’s Same-Sex Marriage Bill). 

8. $SSOHWRQ�� 6XVDQ� )UHOLFK�� 'RPLFLOH� DQG�
,QHTXDOLW\�E\�'HVLJQ��7KH�&DVH�RI�'HVWLQDWLRQ�
:HGGLQJV�������0LFK��6W��/��5HY��������������

9. $SSOHWRQ�� 6XVDQ� )UHOLFK�� /HDYLQJ� +RPH"�
'RPLFLOH��)DPLO\��DQG�*HQGHU�����8�&��'DYLV�
/��5HY��1R�����������

10. Ball, Carlos A., Same-Sex Marriage and 

&KLOGUHQ��$�7DOH� RI�+LVWRU\�� 6RFLDO� 6FLHQFH�
and Law (Oxford University Press, 2014).

11. Boncompagni, Tatiana, All the Conventional 

Cohabitation, but No Nuptials, New York 

Times, July 3, 2014 (heterosexuals discover 

living-together agreements!).

12. %RQGDUHQNR��$OH[DQGHU��%HWZHHQ�D�5RFN�DQG�
+DUG�3ODFH��:K\�5DWLRQDO�%DVLV�6FUXWLQ\�IRU�
/*%7� &ODVVLÀFDWLRQV� ,V� ,QFRPSDWLEOH� ZLWK�
2SSRVLWLRQ� WR�/*%7�$IÀUPDWLYH�$FWLRQ�����
%URRN��/��5HY��������6XPPHU�������

13. %ULERVLD�� (PPDQXHOOH�� ,VDEHOOH� 5RULYH�� DQG�
Laura Van den Eynde, Same-Sex Marriage: 

Building an Argument Before the European 

&RXUW�RI�+XPDQ�5LJKWV� LQ�/LJKW�RI� WKH�8�6��
Experience, 32 Berkeley J. Int’l L. 1 (2014).

14. %URXJKWRQ�� -�� 5LFKDUG�� 7KH� &ULPLQDOL]DWLRQ�
of Consensual Adult Sex After Lawrence, 

���1RWUH�'DPH�-�/��(WKLFV�	�3XE��3RO·\�����
(2014).

15. Buzuvis, Erin, ‘On the Basis of Sex’: Using 

Title IX to Protect Transgender Students from 

'LVFULPLQDWLRQ� LQ�(GXFDWLRQ�µ� ���:LV�� -�� /��
Gender & Society 219 (2013). 

16. Carrasquillo, Tesla, Understanding 

3URVWLWXWLRQ� DQG� WKH� 1HHG� IRU� 5HIRUP�� ���

7RXUR�/��5HY�������������
17. Case, May Anne, The Legal Protections for 

the “Personal Best” of Each Employee: Title 

9,,·V�3URKLELWLRQ�RI�6H[�'LVFULPLQDWLRQ�� WKH�
Legacy of Price Waterhouse v. Hopkins, and 

WKH�3URVSHFW� RI�(1'$�����6WDQIRUG�/��5HY��
1333 (June 2014).

18. &HOOD�� $UFDQJHOR� 6��� $� 9RLFH� LQ� WKH� 5RRP��
The Function of State Legislative Bans 

on Sexual Orientation Change Efforts for 

Minors, 40 Am. J. L. & Med. No. 113 (2014). 

19.  Chang, Stewart, The Postcolonial Problem 

IRU�*OREDO�*D\�5LJKWV�����%�8��,QW·O�/�-������
(Summer 2014).

20. &RSHODQG�� &KULV� 5��� 3HUVRQDH�1RQ� 6XVSHFW��
6H[XDO� 2ULHQWDWLRQ� 'LVFULPLQDWLRQ� 8QGHU�
WKH� 6XSUHPH�&RXUW·V�1HZ�$QWLFODVVLÀFDWLRQ�
5HJLPH�� ��*HR�� -�� /��	�0RG��&ULWLFDO�5DFH�
Persp. 279 (Fall 2011).

21. &XPPLQJV��6FRWW�/���+RZ�/DZ\HUV�0DQDJH�
,QWUDJURXS� 'LVVHQW�� ��� &KL��.HQW� /�� 5HY��
547 (2014) (includes discussion of California 

marriage equality strategy).

22. 'RUI�� 0LFKDHO�� DQG� 6LGQH\� 7DUURZ��
6WUDQJH� %HGIHOORZV�� +RZ� DQ� $QWLFLSDWRU\�
Countermovement Brought Same-Sex 

Marriage Into the Public Arena, 39 L. & Soc. 

Inq. 449 (Spring 2014).

23. 'RURFDN�� -RKQ� 5��� ,V� WKH� &RQVWLWXWLRQ� 2QO\�
Libertarian and Not Socially Conservative? 

U.S. v. Windsor and the Unconstitutionality 

RI� '20$·V� 'HÀQLWLRQ� RI� 0DUULDJH� WR�
([FOXGH� 6DPH�6H[� &RXSOHV� ²� 5HTXLHP�
IRU� D� +HDY\ZHLJKW"�� ��� *HR�� 0DVRQ� 8��
&LY�� 5WV�� /�-�� ���� �6XPPHU� ������ �WDNHV�
5HJQHUXV� VHULRXVO\�� EXW� RGGO\� ÀQGV� VXSSRUW�
LQ� 5HJQHUXV·� ZRUN� IRU� VDPH�VH[� PDUULDJH�
as a source of stability for same-sex couples 

raising children).

24. 'XLPRYLFK�� 6DPXHO�� $� &ULWLTXH� RI� WKH�
+DWH� &ULPH� 3UHYHQWLRQ� $FW� 5HJDUGLQJ� ,WV�
3URWHFWLRQ�RI�*D\V�DQG�/HVELDQV��DQG�+RZ�D�
3ULYDWH�5LJKW�&RXOG�)L[�,W������6��&DO��5HY��/��
& Social Just. 295 (Winter 2014).

25. (OURG�� /LQGD� '��� DQG� 5REHUW� *�� 6SHFWRU�� $�
5HYLHZ� RI� WKH� <HDU� LQ� )DPLO\� /DZ� �����
2013: A Banner Year for Same-Sex Couples, 

47 Fam. L. Q. 505 (Winter 2014).

26. Erickson-Muschkoa, What is the Purpose? 

$IÀUPDWLYH� $FWLRQ�� '20$�� DQG� WKH�
Untenable Tiered Framework for Equal 

3URWHFWLRQ�5HYLHZ�� ����*HR��/�-��2QOLQH� ���
(2013).

27. )XONV�� 0DUN� $��� DQG� 5RQDOG� 6�� 5DQJH�� ,,,��
Could Windsor� 5HYLYH� )HGHUDOLVP"� 7KH�
6WDWHV·� 5LJKW� WR� 3URWHFW� &LWL]HQV� )ROORZLQJ�
'20$·V� 'HPLVH�� ��� 7HQQ�� /�� 5HY�� ����
(Winter 2014) (creative reading of U.S. v. 
Windsor suggests a range of situations in 

which federal statutes might be invalidated 

for not respecting rights protected under state 

law, such as medical or recreational use of 

marijuana).

28. Gilreath, Shannon, Feminism and Gay 

/LEHUDWLRQ�� 7RJHWKHU� LQ� 6WUXJJOH�� ���'HQYHU�

8QLY�� /�� 5HY�� ���� ������� �6\PSRVLXP�
honoring the work of Professor Ann Scales).

29. Greenberg, Jeremy, Not a “Second Class” 

Agency: Applying Chevron Step Zero to 

((2&� ,QWHUSUHWDWLRQV� RI� WKH� $'$� DQG�
$'$$$�� ��� *HR�� 0DVRQ� 8�� &LY�� 5WV�� /�-��
297 (Summer 2014) (Will the courts defer 

to the EEOC’s interpretation of the 2008 

$'$�$PHQGPHQWV�$FW��ZKLFK�ZDV�LQWHQGHG��
among other things, to clarify protection for 

SHRSOH�OLYLQJ�ZLWK�+,9��
30. Grove, Tara Leigh, Standing Outside of 

$UWLFOH� ,,,�� ���� 8�� 3D�� /�� 5HY�� ����� �0D\�
������ �'LG� WKH� 6XSUHPH� &RXUW� UHDOO\� KDYH�
jurisdiction to decide the merits in U.S. v. 
Windsor?).

31. Guzman, Andrew T., and Katerina Linosa, 

+XPDQ�5LJKWV�%DFNVOLGLQJ������&DO��/��5HY��
603 (June 2014) (how weak international 

human rights standards can undermine 

efforts to improve respect for human rights 

on the national level).

32. +D\V��'��(GZDUG�� DQG�6DUDK�&��%RRQH��7KH�
Same Love: Marriage Equality in Bankruptcy 

3RVW�'20$� DQG� WKH� (YROYLQJ� 5LJKWV� RI�
5HJLVWHUHG�'RPHVWLF�3DUWQHUV�����&DO��%DQNU��
J. 49 (2014).

33. +R�� -HUHPLDK� $��� :HDWKHU� 3HUPLWWLQJ��
Incrementalism, Animus, and the Art of 

Forecasting Marriage Equality after U.S. v. 
Windsor,����&OHY��6W��/��5HY�����������

34. +XWFKLQVRQ�� 'DUUHQ� /HQDUG�� ´1RW� :LWKRXW�
Political Power”: Gays and Lesbians, Equal 

3URWHFWLRQ�DQG�WKH�6XVSHFW�&ODVV�'RFWULQH�����
$OD��/��5HY�������������

35. James, Michael C., A Comparative Analysis 

RI�WKH�5LJKW�WR�3ULYDF\�LQ�WKH�8QLWHG�6WDWHV��
Canada and Europe, 29 Conn. J. Int’l L. 257 

(Spring 2014).

36. Janik, Anton L., Jr., Brian A. Vandiver, and 

Tod Yeslow, Several Key Impacts of United 
States v. Windsor�RQ�)HGHUDO�7D[�DQG�%HQHÀWV�
Laws Affecting Arkansans and Arkansas 

Businesses, 49-SPG Ark. Law. 20 (Spring 

2014).

37. .LPPHU�� &KULVWRSKHU� $��� )HGHUDO� %HQHÀWV�
for Married Same-Sex Couples, 87-JAN Wis. 

Law. 39 (Jan. 2014).

38. .RKP�� /\QQH�0DULH�� 5HWKLQNLQJ�0RP� DQG�
'DG�� ��� &DS�� 8�� /�� 5HY�� ���� �6SULQJ� ������
(long-time opponent of same-sex marriage 

presents the evidence that children fare 

best when raised by a married heterosexual 

couple).

39. Leachman, Gwendolyn M., From Protest 

to Perry��+RZ�/LWLJDWLRQ�6KDSHG� WKH�/*%7�
0RYHPHQW·V�$JHQGD�� ���8�&��'DYLV�/��5HY��
1667 (June 2014).

40. Lewin, Tamar, Coming to U.S. for Baby, and 

:RPE�WR�&DUU\�,W��)RUHLJQ�&RXSOHV�+HDGLQJ�
to America for Surrogate Pregnancies, New 

York Times, July 5, 2014.

41. Martin, Susan Lorde, Life Settlements: The 

'HDWK� :LVK� ,QGXVWU\�� ��� 6\UDFXVH� /�� 5HY��
91 (2014) (the evolving law around viatical 
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insurance contracts, a phenomenon fueled 

GXULQJ�WKH�����V�E\�+,9�$,'6��
42. McAdam, Christopher, and Logan Parker, 

An Antiquated Perspective: Lifetime Ban 

IRU� 060� %ORRG� 'RQDWLRQV� 1R� /RQJHU�
*OREDO�1RUP�����'H3DXO� -��+HDOWK�&DUH�/��
21 (Spring 2014).

43. 2SSHQKHLPHU�� 'DYLG� %��� $OYDUR� 2OLYHLUD��
DQG� $DURQ� %OXPHQWKDO�� 5HOLJLRVLW\� DQG�
Same-Sex Marriage in the United States and 

Europe, 32 Berkeley J. Int’l L. 195 (2014).

44. Penrose, Meg Mary, Unbreakable Vows: 

Same-Sex Marriage and the Fundamental 

5LJKW� WR�'LYRUFH�����9LOODQRYD�/��5HY������
(2013).

45. Pierceson, Jason, Adriana Piatti-Crocker 

and Shawn Schulenberg (editors), Same-Sex 

Marriage in Latin America: Promise and 

5HVLVWDQFH��/H[LQJWRQ�%RRNV��������
46. 3RLUHU��0DUF�5���´:KLIIV�RI�)HGHUDOLVPµ� LQ�

United States v. Windsor: Power, Localism, 

DQG�.XOWXUNDPSI�� ��� 8�� &ROR�� /�� 5HY�� ����
(Fall 2014).

47. Pollvogt, Susannah W., Beyond Suspect 

&ODVVLÀ�FDWLRQV�� ��� 8�� 3D�� -�� &RQVW�� /�� ����
(Feb. 2014).

48. Quinn, Mae C., From Turkey Trot to Twitter: 

Policing Puberty, Purity, and Sex-Positivity, 

���1<8�5HY��/��	�6RFLDO�&KDQJH�����������
49. 5RELQVRQ�� 5XVVHOO� .��� 0DUULDJH� (TXDOLW\�

DQG� 3RVWUDFLDOLVP�� ��� 8&/$� /�� 5HY�� �����
(May 2014) (examines relationship between 

black and gay communities in light of the 

Proposition 8 controversy).

50. 5RVHQQ�� .HLWK� 6��� 5HFHQW� ,PSRUWDQW�
'HFLVLRQV�E\� WKH�%UD]LOLDQ�6XSUHPH�&RXUW��
45 Comparative Const’l L., Latin Amer. L. 

297 (2014) (including discussion of decisions 

on same-sex marriage). 

51. Schumann, Gary, Fatal Attraction: 

$XWRHURWLFLVP� DQG� $FFLGHQWDO� 'HDWK�
Insurance Coverage, 49 Tort Trial & Ins. 

Prac. L. J. 667 (Winter 2014).

52. 6KXOW]LQHU�� 'RURQ�� DQG� *X\� (�� &DUPL��
+XPDQ� 'LJQLW\� LQ� 1DWLRQDO� &RQVWLWXWLRQV��
)XQFWLRQV��3URPLVHV�DQG�'DQJHUV��/;,,�$P��
J. Comp. L. 461 (Spring 2014).

53. Versteeg, Mila, Unpopular Constitutionalism, 

89 Ind. L.J. 1133 (Summer 2014) (exploring, 

inter alia, the disconnect between public 

opinion on homosexuality and the degree 

to which national constitutions do or do not 

protect the equal rights of homosexuals).

54. Webber, Kate, Correcting the Supreme 

Court – Will It Listen? Using the Models 

RI� -XGLFLDO�'HFLVLRQ�0DNLQJ� WR� 3UHGLFW� WKH�
)XWXUH�RI�WKH�$'$�$PHQGPHQWV�$FW�����6��
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