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Under the United States 
Constitution’s Full Faith and 
Credit Clause (Article IV, Sec. 1), 

a state court is supposed to recognize 
the judgments of courts from other 
states unless those courts did not have 
jurisdiction over the parties or the 
subject matter of the case. Asked to 
rule on whether an Alabama court 
must recognize a Georgia adoption 
decree involving a same-sex couple, 
however, the Alabama Supreme Court 
manufactured a jurisdictional issue in 
order to reverse a ruling by Alabama’s 
Court of Civil Appeals and deny 
recognition to the Georgia adoption. 
As a result, the child’s adoptive mother, 
identified in court papers as V.L., will 

be denied visitation with the children 
she had been raising with her former 
partner. The court issued its September 
18 decision in E.L. v. V.L, 2015 WL 
5511249, per curiam, which means that 
none of the justices is credited with 
writing the opinion. Justice Greg Shaw 
was the sole dissenter, arguing that 
there was no jurisdictional issue in the 
case and that the court was required 
to recognize the adoption. Justice Tom 
Parker wrote a brief separate opinion 
that seemed largely beside the point. 
V.L. will likely seek review from the 
U.S. Supreme Court on the federal 
constitutional question raised by the 
case.

The women were involved in 
a relationship for six years during 
which they resided in Alabama. They 
decided to have children through donor 
insemination. E.L. gave birth to one 
child in 2002 and twins in 2004. V.L. 

acted as a parent to the children along 
with E.L. The women decided jointly 
to have V.L. adopt the children as a 
co-parent, but that was impossible in 
Alabama at that time. They learned 
through friends in Georgia that the 
Fulton County Superior Court (Atlanta) 
had granted second-parent adoption 
petitions, and the only thing that 
stood in their way was a six month 
residency requirement. They rented a 
place in Georgia to establish residency, 
proceeded through the formal adoption 
procedures, and obtained an adoption 
decree on May 30, 2007, after which 
they resumed full-time residency in 
Alabama. Subsequently they obtained 
new birth certificates for the children 

listing V.L. as a parent, presumably 
by showing the adoption decree to the 
appropriate Alabama clerk to obtain the 
new birth certificates.

The women ended their relationship 
in November 2011. V.L. moved 
out of the home they had shared. 
E.L. eventually denied V.L. further 
access to the children. V.L. brought 
the Georgia adoption decree to the 
Jefferson (Alabama) Circuit Court, 
asking to have it registered and to get a 
declaration of her legal parental rights, 
including “some measure of custody 
of or visitation with the children.” Her 
case was transferred to the Jefferson 
Family Court. E.L. moved to dismiss 
the case, but the family court denied 
her motion without a hearing, awarding 
V.L. visitation rights. E.L. filed various 
motions seeking to upset this ruling, 
which were all denied by the family 
court.

E.L. then appealed to the Alabama 
Court of Civil Appeals, which rejected 
most of her arguments but agreed that 
the family court should have given E.L. 
a hearing on the “best interest of the 
children” before denying her motion to 
dismiss. E.L., observing that the Court 
of Civil Appeals’ ruling had implicitly 
rejected her argument that the Georgia 
adoption was invalid, sought to appeal 
that part of the ruling. The Alabama 
Supreme Court agreed to review it. In 
its September 18 ruling, the Supreme 
Court reversed the lower appeals court, 
concluding that Alabama was not 
required to give full faith and credit to 
the Georgia adoption decree.

In order to refuse to recognize the 

Georgia adoption, the Alabama court 
had to find either that the Georgia court 
lacked jurisdiction over this family or 
over the subject matter of the adoption 
proceeding. E.L. contended that the 
women had not really established 
residence in Georgia. Although they 
rented a place, she contended, they had 
not actually moved there, as they had 
jobs in Alabama and had retained their 
residence there, just spending a few days 
in the Georgia house in order to create 
the appearance of residency and to be 
there when child welfare officials came 
to interview the family as part of the 
adoption proceeding. She also argued 
that Georgia’s adoption statute did not 
allow for second-parent adoptions, 
so the Georgia court did not have the 
power to approve such an adoption.

The Alabama Supreme Court 
embraced the objection to subject matter 
jurisdiction.

Rogue Alabama Supreme Court Refuses to 
Recognize Georgia Co-Parent Adoption

The child’s adoptive mother, identified in court papers as V.L., will 
be denied visitation with the children she had been raising with 
her former partner.
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E.L. argued that the Georgia 
adoption statute did not apply to this 
adoption proceeding because the 
statute conditions the court’s authority 
to grant an adoption by a “third party” 
on a finding that “each living parent or 
guardian of the child has surrendered or 
had terminated all his rights to the child 
in the manner provided by law prior to 
the filing of the petition for adoption.” 
The Georgia Supreme Court has never 
addressed this issue, but the Alabama 
Supreme Court premised its ruling on 
a dissenting opinion by one justice of 
the Georgia Supreme Court from that 
court’s decision to deny review in a 
similar case. The Alabama court insisted 
that the dissenting Georgia justice’s 
opinion provided “the proper analysis” 
of the Georgia adoption statute, and 
insisted that “a Georgia court would 
make the same conclusion and, by 

extension, would permit a challenge on 
jurisdictional grounds to an adoption 
decree that did not fully comply” with 
the adoption statute.

The argument in the Alabama 
Supreme Court boiled down to 
the question of whether E.L. was 
challenging the “merits” of the Georgia 
adoption decision or the “jurisdiction” 
of the Georgia family court to grant 
the adoption.  Under the Full Faith 
and Credit Clause, the Alabama court 
may not inquire into the “merits” of 
the adoption decision, but may refuse 
to recognize the judgment granting the 
adoption if the Georgia court did not 
have “jurisdiction” to enter it.

Wrote the Alabama justices, “E.L. 
argues that the Georgia court could 
properly exercise subject-matter 
jurisdiction only when the requirements 

of the Georgia adoption statutes were 
met, and, in this case, they were not, 
she argues, because those statutes made 
no provision for a non-spouse to adopt 
a child without first terminating the 
parental rights of the current parents. 
E.L.’s argument regarding the Georgia 
adoption statutes appears to be correct,” 
the court said, citing the dissenting 
opinion by the sole Georgia justice. 
Thus, the Alabama court concluded, 
the Fulton Superior Court “erred by 
entering the Georgia judgment by which 
V.L. became an adoptive parent of the 
children.” The court went on to find 
that this error was jurisdictional, not 
just a misinterpretation of the statute by 
the Georgia court. Since E.L. had not 
agreed to terminate her parental rights, 
“the Georgia court was not empowered 
to enter the Georgia judgment” and thus 
“lacked subject-matter jurisdiction” 

to enter that judgment. “The Georgia 
judgment is accordingly void,” wrote the 
Alabama Supreme Court, “and the full 
faith and credit clause does not require 
the courts of Alabama to recognize that 
judgment.”

Justice Parker’s “special concurrence” 
stressed that under Alabama law there 
is no “right to adopt” but rather a 
“privilege” to do so on terms set by 
the state. He invoked a 2004 decision 
by the U.S. Court of Appeals for the 
11th Circuit upholding Florida’s ban 
on gay adults adopting children (a ban 
that has since been struck down by 
the Florida state courts) to support his 
argument that Alabama has a legitimate 
interest “in encouraging a stable and 
nurturing environment for an adopted 
child by encouraging that the child be 
raised in the optimal family structure 

with both a father and a mother.” What 
this has to do with the matter before 
the Alabama Supreme Court in this 
case is unfathomable, since this case 
is about recognizing a second-parent 
adoption that took place several years 
ago. Refusing to recognize it will not 
result in these children being raised in a 
different-sex household.

Justice Shaw’s dissent is clear and to 
the point. “The main opinion reviews 
the merits of the adoption in this case,” 
he wrote; “our case law, interpreting 
the United States Constitution, does 
not permit this Court to do so.” The 
provision in the Georgia adoption 
statute that the Alabama Supreme 
Court invoked “speaks to the merits of 
whether the adoption should be granted 
— not to whether the trial court obtains 
subject-matter jurisdiction.” Georgia 
statutes give the Georgia Superior Court 
jurisdiction “in all matters of adoption.” 
“This would include adoption matters 
where the petitioners fail to ‘satisfy’ the 
court that the requisites for an adoption 
were met,” he wrote, quoting a Georgia 
Supreme Court ruling on “subject-
matter jurisdiction” as meaning 
authority to decide “the class of cases 
to which that particular case belongs.”

“The adoption petition in the instant 
case,” he wrote, “whether meritorious 
or not, was part of the class of cases 
within the Georgia court’s jurisdiction 
to decide. The fact that the adoption 
should not have been granted does not 
remove the case from the class of cases 
within that court’s power.” While Shaw 
would “tend to agree” that on the merits 
the Georgia Superior Court erred by 
construing Georgia’s adoption statute to 
allow this adoption, that was irrelevant 
to a full faith and credit analysis. “Our 
case law prohibits an inquiry into 
the merits of a foreign judgment,” he 
insisted. “Further, I fear that this case 
creates a dangerous precedent that calls 
into question the finality of adoptions in 
Alabama: Any irregularity in a probate 
court’s decision in an adoption would 
not arguably create a defect in that 
court’s subject-matter jurisdiction.”

Ironically, it appeared that E.L.’s 
stronger argument, if it could be 
proved in a trial, would be that the 
women had never met the residency 

Since E.L. had not agreed to terminate her 
parental rights, “the Georgia court was not 
empowered to enter the Georgia judgment” 
and thus “lacked subject-matter jurisdiction” 
to enter that judgment.
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requirement because they had failed to 
actually live in the rented premises for 
six months before filing the adoption 
petition. Failure to meet the resident 
requirement could arguably deprive 
the Georgia court of jurisdiction over 
the family, depending whether such 
failure is regarded by Georgia courts 
as jurisdictional in nature. But had the 
Alabama Supreme Court taken that 
route, the case would have to be sent 
back to the Jefferson Family Court to 
litigate the residency question, and if 
V.L. made a sufficiently strong showing, 
the adoption would be recognized. 
By taking the more convoluted 
jurisdictional route, the Alabama 
Supreme Court arguably precluded the 
recognition of any Georgia second-
parent adoptions involving unmarried 
same-sex couples, and also provided 
a theoretical basis for challenging the 
validity of such adoptions from other 
states whose statutes did not clearly 
authorize them.

The National Center for Lesbian 
Rights represents V.L. together with 
Alabama lawyers Heather Fann and 
Traci Vella. V.L.’s lawyers will likely 
try to get the U.S. Supreme Court to 
review the ruling. That Court has turned 
down prior requests to review lower 
court rulings on gay adoption issues, 
most prominently in a 5th Circuit case 
where the court of appeals refused to 
order Louisiana to recognize the New 
York adoption of a Louisiana-born child 
by a New York couple for purposes of 
getting a proper birth certificate for 
the adopted child. In that case, the 5th 
Circuit held that federal district courts 
do not have authority to order state 
government officials to recognize out-
of-state adoptions, opining that such 
“recognition” cases had to be brought in 
the state courts. V.L. followed the state 
court route, at first with success, but 
ultimately encountered the outspokenly 
anti-gay Alabama Supreme Court 
(whose Chief Justice, Roy Moore, has 
asserted publicly that the state’s courts 
should not be bound by the Obergefell 
decision). In fact, the Alabama court 
is also now considering a motion by a 
county probate judge for a ruling that 
the state does not have to comply with 
Obergefell v. Hodges. ■

A panel of three judges from the 
U.S. Court of Appeals for the 
9th Circuit has in three separate 

cases involving transgender women 
from Mexico remanded to the Board 
of Immigration Appeals (BIA) for 
further consideration of their claims 
that they would face torture if returned 
to Mexico. Hernandez v. Lynch, 2015 
U.S. App. LEXIS 15685 (9th Cir., 
September 3, 2015), Godoy-Ramirez 
v. Lynch, 2015 U.S. App. LEXIS 15717 
(9th Cir., September 3, 2015), and 
Mondragon-Alday v. Lynch, 2015 U.S. 
App. LEXIS 15713 (9th Cir., September 
3, 2015). All three cases were appeals 
of BIA affirmations of decisions by 
Immigration Judge Lorraine J. Muñoz, 
who, according to one of the decisions, 
refused to address the transgender 
respondents by their correct gender, 
stating that she considered them to be 
“still male.” 

In Hernandez, the panel 
criticized the BIA for failing to find 
that Hernandez had suffered past 
persecution by acquiescent government 
officials when, among other abuses, 
she was raped and forced to perform 
oral sex by police officers, holding 
that she “was not required to show 
acquiescence by a higher level member 
of the Mexican government because 
‘an applicant for CAT relief need not 
show that the entire foreign government 
would consent to or acquiesce in [her] 
torture,’” and that “it is enough for her 
to show that she was subject to torture 
at the hands of local officials.” 

With respect to the likelihood of 
future persecution, the panel criticized 
the Immigration Judge and the BIA 
for concluding that because legal 
protections exist in Mexico for the gay 
and lesbian community, a transgender 
woman would also be protected, stating 
that “while the relationship between 
gender identity and sexual orientation 

is complex, and sometimes overlapping, 
the two identities are distinct.” The 
panel found that “significant evidence 
suggests that transgender persons are 
often especially visible, and vulnerable, 
to harassment and persecution due to 
their often public nonconformance 
with normative gender roles. Country 
conditions evidence shows that police 
specifically target the transgender 
community for extortion and sexual 
favors, and that Mexico suffers from 
an epidemic of unsolved violent 
crimes against transgender persons. 
Indeed, Mexico has one of the highest 
documented numbers of transgender 
murders in the world.” In light of the 
dangers faced by transgendered women 
in Mexico, the panel remanded to the 
Board for further consideration of 
Hernandez’s torture claim.

In Ramirez, the panel found the 
BIA had ignored direct evidence that 
Ramirez had been raped on account 
of her gender identity and therefore 
had suffered past persecution and 
was entitled to a presumption of 
future persecution with respect to 
her withholding of removal case, 
and also held the BIA had failed to 
consider “significant record evidence 
showing the persecution and torture 
of transgender women in Mexico,” 
and remanded the case for further 
consideration of Ramirez’s torture 
claim.

Finally, in Alday, the panel found 
that “because there is substantial, 
non-testimonial, evidence in the 
record of the significant danger that 
transgender women in Mexico face,” 
the case should be remanded to the 
Board to “consider the particularized 
dangers faced by transgender women” 
in Mexico in assessing whether Alday 
was more likely than not to face torture 
if returned to Mexico. – Bryan C. 
Johnson

9th Circuit Remands Three Transgender 
Refugee Cases for Consideration of 
Possibility of Future Torture if Returned 
to Mexico



U.S. District Judge Robert G. 
Doumar issued an opinion 
on September 17 in G. G. v. 

Gloucester County School Board, 
2015 U.S. Dist. LEXIS 124905, 2015 
WL 5560190 (E.D. Va.), explaining his 
earlier bench decision in July dismissing 
the plaintiff’s Title IX count and his 
September 4 denial of the plaintiff’s 
request for a preliminary injunction 
in a dispute over restroom usage at the 
Gloucester, Virginia, High School. The 
plaintiff, a transgender boy, is being 
denied use of the restrooms designated 
for boys at the school. Judge Doumar 
found that Title IX does not require 

public schools to allow transgender 
students to use the restrooms that 
conform to their gender identity, so long 
as they are provided with “comparable” 
restroom facilities, and that the plaintiff 
had not presented evidence sufficient 
to support his request to be allowed to 
use the boys’ restrooms pending a final 
ruling on the merits of his constitutional 
equal protection claim.

According to G.G.’s complaint, 
although designated female at birth 
he began to “feel like a boy” at “a 
very young age.” By age 12, he had 
acknowledged his male identity to 
himself; by the time he was a high 
school freshman, “most of his friends 
were aware that he identified as male” 
and “away from home and school, 
G.G. presented himself as male.” 

During his freshman year, starting 
in September 2013, he experienced 
“severe depression and anxiety related 
to the stress of concealing his gender 
identity from his family.” He alleges 
that this led him to avoid school during 
the spring semester and to take classes 
“through a home-bound program.” 
In April of that 2014 spring semester, 
he finally told his parents that he was 
a transgender male and at his request 
began to see a psychologist, who 
diagnosed him with gender dysphoria. 
The psychologist recommended that 
G.G. “begin living in accordance with 
his male gender identity in all respects” 

including restroom usage, and gave 
him a “Treatment Documentation 
Letter” confirming the diagnosis and 
these directions, stating that he was 
under treatment. The psychologist also 
recommended that he begin hormone 
treatment. In July 2014, G.G. petitioned 
the local court for a legal name change, 
which was granted, and G.G. requested 
that his friends and family use his 
new name and refer to him using male 
pronouns. In public settings, G.G. began 
using restrooms designated for males. 

In August 2014, prior to the 
beginning of fall semester, G.G. and his 
mother notified officials at Gloucester 
High School about his gender dysphoria 
and his name change. The high school 
officials were very accommodating, 
agreeing to change school records to 

record his new name. G.G. and his 
mother met with the principal and 
guidance counselor to discuss his 
transition. They allowed him to notify 
all his teachers about his preferences. 
“Being unsure how students would 
react to his transition,” wrote Doumar, 
“G.G. initially agreed to use a separate 
bathroom in the nurse’s office” and 
he was allowed to fulfill his physical 
education requirement through the home 
school program to avoid use of a locker 
room at school. But after the semester 
began, G.G. “found it stigmatizing to 
use a separate restroom” and requested 
permission to use the male restrooms, 
which was granted by the principal. 
G.G. used the male restrooms for seven 
weeks, during which the School Board 
received protests from parents on 
behalf of their sons about G.G.’s use of 
the male restrooms. 

A member of the School Board 
introduced a resolution that would 
limit use of restroom facilities to “the 
corresponding biological genders, 
and students with gender identity 
issues shall be provided an alternative 
appropriate private facility.” A 
majority of speakers at the November 
School Board meeting supported the 
resolution, contending that G.G.’s use 
of a male restroom violated the privacy 
rights of male students and might “lead 
to sexual assault in the bathrooms.” At 
least one parent suggested that a non-
transgender boy could come to school 
wearing a dress and demand to use the 
girl’s restroom based on the precedent 
of letting G.G. use the men’s room. G.G. 
testified, speaking against the proposed 
resolution and “outing” himself to the 
entire community as transgender. The 
School Board voted 4-3 to defer a vote 
on the resolution to its next meeting, 
but prior to that meeting issued a news 
release indicating that steps were being 
taken to increase the privacy of all 
students by modifying the restrooms 
to expand partitions between urinals 
in the male restrooms and “adding 
privacy strips to the doors of stalls in 

Federal Court Explains Pretrial Motion Rulings Against 
Transgender Student in Restroom Lawsuit

Judge Doumar found that Title IX does not 
require public schools to allow transgender 
students to use the restrooms that conform 
to their gender identity, so long as they 
are provided with “comparable” restroom 
facilities.
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all restrooms.” In addition, the school 
designated three single-stall unisex 
restrooms, “similar to what’s in many 
other public spaces.” At its December 
9 meeting, the Board approved the 
resolution restricting restroom use 
by a vote of 6-1. The next day, the 
principal instructed G.G. not to use the 
boys’ restroom, threatening him with 
discipline if he violated the rule. He was 
allowed only to use the restroom in the 
nurse’s office, the girls’ restrooms, and 
the newly-designated unisex restrooms. 

G.G. began receiving hormone 
treatments shortly after that School 
Board meeting, deepening his voice, 
increasing his facial hair, and giving 
him a “more masculine appearance.” 
He claimed that as he was presenting 
as male, he was unwelcome in the girls’ 
restrooms; and that girls had actually 
asked him to leave when he tried to use 
those restrooms before this controversy 
arose. He also alleged that the unisex 
restrooms were not convenient to the 
rooms where his classes met, and that 
using them would be stigmatizing to 
him, causing psychological damage. 

On June 11, 2015, G.G. filed suit 
alleging a violation of Title IX’s ban 
on sex discrimination in public schools 
and the equal protection clause, and 
requested a preliminary injunction to 
allow him to use the boys’ restrooms 
pending a final ruling on the merits of 
his claim. The School Board moved 
to dismiss the case. The U.S. Justice 
Department filed a statement of interest 
in the case, arguing that the Board’s 
resolution violated Title IX. The court 
heard initial arguments on the motions 
on July 27, and promptly dismissed the 
Title IX claim. In a subsequent hearing 
on September 4, the court denied the 
motion for preliminary injunction, 
promising to issue an explanatory 
opinion for both rulings at a later date.

Turning first to the Title IX claim, 
the court found that an existing Title 
IX regulation appeared to authorize the 
School Board’s restroom use policy. 34 
C.F.R. Sec. 106.33 “expressly allows 
schools to provide separate bathroom 
facilities based upon sex, so long as 
the bathrooms are comparable,” Judge 
Doumar wrote, and he found that the 
regulation is not “arbitrary, capricious, 

or manifestly contrary to the statute.” 
Rather, he found, it “seems to effectuate 
Title IX’s provision allowing separate 
living facilities based on sex,” so he 
gave it controlling weight. Rejecting 
G.G.’s argument that Title IX should 
be construed to prohibit only gender 
identity discrimination as such, he said, 
“under any fair reading, ‘sex’ in Section 
106.33 clearly includes biological sex. 
Because the School Board’s policy of 
providing separate bathrooms on the 
basis of biological sex is permissible 
under the regulation, the Court need 
not decide whether ‘sex’ in Section 
106.33 also includes ‘gender identity’.” 
Judge Doumar found that G.G. had not 
alleged that the unisex facilities or the 
nurse’s restroom failed to satisfy the 
requirement of “comparable facilities” 
under the regulation, so no Title IX 
claim was stated.

The court had to deal as well with 
the Justice Department’s argument that 
the court should defer to a more recent 
interpretation by the Department of 
Education, which was issued in a 
January 7, 2015 “Guidance Letter” 
stating that students should be allowed 
to use restroom facilities consistent 
with their gender identity, which itself 
was based on an interpretive bulletin 
issued by DOE in December 2014. 
“The Department of Education’s 
interpretation does not stand up to 
scrutiny,” wrote the judge. “Unlike 
regulations, interpretations in opinion 
letters, policy statements, agency 
manuals, and enforcement guidelines 
do not warrant” the deference that 
courts normally pay to agency 
regulations that are adopted under 
statutes pursuant to the Administrative 
Procedure Act through a process of 
publication, public comment and, 
sometimes, public hearings before final 
official publication. 

“An agency’s interpretation of its 
own regulation, even one contained 
in an opinion letter or a guidance 
document, is given controlling weight 
if (1) the regulation is ambiguous and 
(2) the interpretation is not plainly 
erroneous or inconsistent with the 
regulation,” wrote Judge Doumar. 
Using this standard, he concluded 
that the recent guidance letter did not 

stand up, because “even under the 
most liberal reading, ‘on the basis of 
sex’ in Section 106.33 means both ‘on 
the basis of gender’ and ‘on the basis 
of biological sex,’” so the school was 
authorized to segregate restrooms 
based on the biological sex of students. 
“To defer to the Department of 
Education’s newfound interpretation 
would be nothing less than to allow the 
Department of Education to ‘create de 
facto a new regulation’ through the use 
of a mere letter and guidance document,” 
he continued. “If the Department 
of Education wishes to amend its 
regulation, it is of course entitled to do 
so. However, it must go through notice 
and comment rulemaking, as required 
by the Administrative Procedure Act.”

Turning to the motion for preliminary 
injunction, the court found that G.G. 
failed to meet the most important test: 
to show that he was likely to prevail on 
the merits. Unlike the motion to dismiss 
the Title IX claim, as to which the 
court had to accept as true all of G.G.’s 
factual allegations, on the motion for 
preliminary injunction Judge Doumar 
said that G.G. had to submit evidence 
tending to prove his allegations, and 
as to this he had fallen short, merely 
repeating the allegations of the 
complaint and failing to flesh them out 
with the kind of factual details that 
would show he was likely to win on his 
equal protection claim. Among other 
things, Judge Doumar faulted G.G. for 
failing to present an affidavit from the 
psychologist who had diagnosed his 
gender dysphoria. The judge pointed out 
that the expert psychological evidence 
submitted with the motion was by 
another psychologist, apparently hired 
for purposes of the litigation, who had 
only met briefly with G.G. once, and 
whose testimony was generalized and 
not specific to G.G. Thus, there was no 
evidence beyond G.G.’s own assertions 
that being banned from using the boys’ 
restrooms was psychologically harmful 
to G.G. G.G. also failed to provide 
factual evidence to demonstrate his 
contention that the unisex restrooms 
were so inconveniently located as to 
present a hardship. He claimed that 
because of the proximity problem, 
he had to hold his urine and suffered 
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urinary infections, but offered no 
medical testimony to support this 
claim.

Most importantly, however, Judge 
Doumar accepted the School Board’s 
argument that allowing G.G. to use the 
boys’ restrooms would intrude on the 
constitutional privacy rights of male 
students. He observed that courts have 
generally found that individuals have 
a constitutional right of privacy with 
regard to exposure of their bodies to 
the opposite sex. The underlying, albeit 
unspoken, aspect of this analysis was 
that the complaining boys regard G.G. 
as a girl and object to a girl being present 
and observing them in the boys’ room. 
The court cited a recent decision by a 
federal court in Pittsburgh, rejecting 
a transgender man’s restroom suit 
against the University of Pittsburgh, 
and observed that the privacy concerns 
are even greater in the context of high 
school students. To the court, when 
the clash is between the constitutional 
right of privacy of the male students 
and the alleged psychological harm 
to G.G. of having to use a unisex 
restroom, the balance clearly favored 
the other male students, at least for 
purposes of preliminary relief pending 
trial. Doumar emphasized that G.G. 
was raising a “novel” claim, that it was 
unclear that he could prevail on the 
merits, and that he had presented no 
factual evidence on the issue of any 
irreparable injury that he might suffer 
if denied the use of the boys’ restrooms 
while this case proceeds on his equal 
protection claim.

G.G. is represented by attorneys 
from the ACLU of Virginia and 
the ACLU’s national LGBT Rights 
Project, who might seek to appeal 
these rulings to the 4th Circuit Court of 
Appeals. Although the 4th Circuit was 
traditionally a very conservative bench, 
President Obama’s appointments 
have turned it around, resulting in the 
circuit’s Virginia marriage equality 
decision in 2014, followed by a refusal 
to stay that opinion pending appeal. 
Thus, it is hard to predict how the 4th 
Circuit might react in light of the Justice 
Department’s intervention on behalf of 
G.G. in this case, but an appeal might 
not be hopeless. ■

Yet again, a federal district court 
has agreed that factual allegations 
brought by a transgender individual 

alleging an adverse employment action 
after announcing and effectuating a 
gender transition suffice for a claim 
of sex discrimination under Title VII 
of the Civil Rights Act of 1964 to 
proceed. Dawson v. H&H Electric, 
Inc.., 2015 U.S. Dist. LEXIS 122723, 
2015 WL 5437101 (E.D. Ark. Sept. 15, 
2015). Senior U.S. District Court Judge 
Susan Webber Wright of the Eastern 
District of Arkansas, an appointee 
of President George H.W. Bush who 
became well-known while handling the 
Paula Jones lawsuit against President 
Bill Clinton in the 1990s, ruled that the 
case of a transgender female electrical 
apprentice who was fired within 
months of informing her supervisor 
of her plan to transition, and within 
weeks of beginning to fully present as 
a woman at work, may proceed to trial. 
Denying summary judgment, she cited 
contradictory deposition testimony that 
allowed her to infer the stated reason 
for the firing was actually a pretext for 
discrimination.

Patricia Dawson is a transgender 
woman and licensed electrician in 
Arkansas. She was hired in 2008 as an 
apprentice at a time when she presented 
as a male named Steven. H&H Electric 
later assigned her to work at a Remington 
Arms plant in June 2012. That same 
month, she began transitioning from 
male to female as part of her therapy 
for a gender dysphoria diagnosis, and 
changed her legal name to Patricia 
Yvette. At that time, she showed her 
supervisor her new driver’s license with 
her new name and gender designation, 
and told him she was transgender.

As is common in these cases, Dawson 
and her supervisor’s recollections diverge 
considerably after her disclosure, with 

her testifying that he remarked he’d 
“hate to lose” her, as well as telling 
her not to use her legal name at work 
or to discuss her transition with others. 
Nonetheless, coworkers began asking 
her about her gender status, and she 
repeatedly asked for permission to use 
her legal name in conjunction with 
her signature on safety records. By 
September, she defied her supervisor’s 
orders and began wearing women’s 
clothing to work, leading her supervisor 
to allegedly tell her she had become 
“too much of a distraction.” She was 
soon fired, exhausted administrative 
remedies, and filed suit in September 
2014. H&H did not immediately file a 
motion to dismiss, choosing instead 
to later file a motion for summary 
judgment after depositions were taken 
as part of discovery.

H&H first argued on summary 
judgment that transsexuals may not 
claim protection under Title VII for 
discrimination based solely on their 
status as a transsexual. Judge Wright, 
however, pointed out that the employee’s 
theory of discrimination was that she 
was terminated because of her gender 
transition and her failure to conform to 
gender stereotypes. The judge followed 
the now-familiar road of citing the 
seminal U.S. Supreme Court Title VII 
sex stereotyping discrimination case of 
Price Waterhouse v. Hopkins, 490 U.S. 
228 (1989), to validate Dawson’s legal 
theory and reject H&H’s supposition. 

H&H then put forth that Dawson 
could not establish a prima facie case 
of sex discrimination because she could 
not show that she received less favorable 
treatment than similarly situated 
employees who were not members of 
her protected class. But that was not 
the only way she could establish an 
inference of discrimination, according 
to Wright. She had presented evidence 

Arkansas Federal Court Joins Chorus 
As It Lets Transgender Woman Fired 
After Transitioning to Sue Her Former 
Employer for Sex Discrimination Under 
Title VII
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that when she told her supervisor about 
her transgender status, he said he would 
“hate to lose” her, he instructed her 
not to “rock the boat,” and repeatedly 
forbade her to use her legal name, talk 
about her transgender status, or wear 
feminine clothes at work. Soon after 
she began fully presenting as a woman 
on the job, her supervisor fired her and 
allegedly told her that she was “too 
much of a distraction.” Taken together, 
Wright noted that there was ample 
evidence from which a jury could find 
that she was fired because of her sex.

On the final issue of pretext, H&H’s 
proffered reason for terminating 
Dawson was that her supervisor had 
been told she had threatened to sue 
Remington because she did not receive 
safety training under her legal name. 
Her supervisor testified that the day she 
was fired, two Remington employees 
asked to meet with him, told him that 
they overheard her speaking of her 
intent to sue Remington, and asked for 
her removal from the job site. One of the 
Remington employees later contradicted 
this account and denied he ever told 
the supervisor either that Dawson had 
threatened to sue or that she should 
be removed from Remington. Wright 
found that this contradiction, as well as 
the close temporal proximity between 
Dawson appearing as a woman at work 
and the decision to fire her, supported 
her decision to deny summary judgment.

It remains to be seen whether H&H 
will now settle, but such a decision 
is typical for defendants like H&H 
wanting to avoid a costly trial and 
lacking much of an evidentiary leg to 
stand on.

The American Civil Liberties Union 
LGBT & AIDS Project, the ACLU 
of Arkansas, and local counsel John 
Burnett represent Dawson. The Equal 
Employment Opportunity Commission, 
as part of its strong stand in recent 
years on behalf of the proposition that 
employment discrimination based on 
gender identity is prohibited by Title 
VII, also supported Dawson by filing an 
amicus brief opposing H&H’s summary 
judgment motion. – Matthew Skinner 
 
Matthew Skinner is the Executive 
Director of LeGaL.

The Court of Appeals of Oregon has 
affirmed an award of $405,000 
against a North Portland bar and 

the bar’s owner, Chris Penner, upon a 
finding by the Oregon Bureau of Labor 
and Industries (OBLI) that they violated 
the state’s public accommodations law 
by denying “equal accommodations” 
to an informal social club that included 
gay and transgender people. Blachana, 
LLC v. Oregon Bureau of Labor and 
Industries, 273 Ore. App. 806, 2015 
Ore. App. LEXIS 1116, 2015 WL 
5595483 (Sept. 23, 2015). The court 
rejected the petitioners’ outlandish 
argument that they hadn’t discriminated 
and their conduct was protected by the 
1st Amendment freedom of speech.

The case involves an informal social 
group called Rose City T-Girls that met in 
bars on Friday nights. The membership 
was diverse, including lesbians, gay 
men, transgender people, transvestites, 
and straight people as well. For a time 
they were meeting in a bar then called 
P Club in North Portland. On June 18, 
2012, the proprietor of the bar phoned 
one of the “regulars” of the club and left 
a voicemail, asking that they not come to 
his bar on Friday nights. As transcribed 
by the recipient, the call stated: “Hello, 
my name is Chris, I’m the owner of 
the P Club Bar and Grill on North 
Lombard. Um, unfortunately, uh due to 
circumstances beyond my control I am 
going to have to ask for you, Cass, and 
your group not to come back on Friday 
nights. Um, I really don’t like having to 
do that but unfortunately it’s the area 
we’re in and it’s hurting business a lot. If 
you have any questions, please feel free 
to give me a call . . . Again I’m really 
sorry about having to do this but yeah 
give me a call. Thanks, bye.” 

The recipient of this call left a 
voicemail for Chris Penner, asking 
the “real reason” for his request, and 
received the following voice mail: 
“Hello Cassandra, this is Chris from the 
P Club. Sorry it took me awhile to return 

your phone call. There is no underlying 
reason for asking you folks not to come 
back other than money. Um, sales on 
Friday nights have been declining at the 
bar for the last 18 months. Uh, about a 
year ago I was looking at asking you 
folks not to come in anymore and the 
girls said, “No, no, no don’t,” so I gave 
it a while longer. Um, I own another 
bar in north Portland; sales are going 
great on Fridays, and so I’ve done some 
investigating as to why my sales are 
declining and there’s two things I keep 
hearing: People think that (a) we’re a 
tranny bar or (b) that we’re a gay bar. 
We are neither. People are not coming in 
because they just don’t want to be there 
on a Friday night now. In the beginning 
sales were doing fine but they’ve been 
on a steady decrease so I have to look 
at what the problem is, what the reason 
is, and take care of it; that’s my job as 
the owner. So unfortunately, I have to do 
what I have to do and that is the only 
reason. It’s all about money.”

Cassandra Lynn recorded and 
transcribed the calls and shared them 
with the other members of the group, 
and none of them returned to P Bar. 
Instead, they filed complaints with 
BOLI, which enforces the state’s 
public accommodations law. That law 
bans discrimination because of sexual 
orientation and gender identity. BOLI 
found a violation of the law based on 
a complaint by the Commissioner of 
the agency, and assessed damages of 
$50,000 for each complainant and 
$5,000 in penalties against the bar and 
Penner.

On appeal, Penner’s counsel argued 
that actually the law had not been 
violated, as none of the complainants 
had come to the bar after those 
messages were received, and so nobody 
had actually been turned away or denied 
services. They argued that if the entire 
case turned on the phone messages, then 
it was an unconstitutional penalty for 
speech.

Oregon Appeals Court Affirms 
Damages Award Against Bar That 
Ousted LGBT Social Club
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The Court of Appeals ultimately 
found these arguments totally lacking in 
merit, agreeing with BOLI that the phone 
messages constituted “an actual denial 
of service.” Wrote Judge Douglas L. 
Tookey for the court, “As we understand 
it, that statement including a finding 
that, through the voicemails, Penner 
was not just stating his opinion, but was 
actually informing the T-Girls that they 
would not be served if they came to the 
P Club on Friday nights. That finding 
is supported by substantial evidence.” 
Thus, the club and its owner were not 
being held liable for their speech, itself, 
but for the “forbidden effect” of the 
speech, a denial of services by a public 
accommodation. “When Penner left the 
voicemails for Lynn,” wrote Tookey, “he 
was verbally barring her and the T-Girls 
from the P Club on Friday nights.” 
Thus, he concluded, the fact that none 
of the T-Girls returned to the club was 
“immaterial” to the case. 

The court did not pay any attention 
to Penner’s asserted justification in his 
voicemails that the Club’s attendance 
on Friday nights had fallen off after 
the T-Girls began meeting there. Such 
a defense has long since been rejected 
in public accommodations cases dating 
back to the 1960s when the federal civil 
rights laws prohibited places of public 
accommodation from discrimination 
because of race. If an owner could 
justify denying service to a class of 
people on the ground that other people 
would stop patronizing the business, 
laws banning discrimination by places 
of public accommodation would be 
toothless at best.

After the publicity surrounding 
this case, Penner changed the name of 
the bar to Twilight Room Annex. In a 
2012 interview, he said that he is neither 
homophobic nor anti-transgender, but 
that other customers had complained 
about the T-Girls and business had 
declined after they started coming to 
the bar on Friday nights. After OBLI’s 
judgment became final, according to a 
September 23 report in the Oregonian, 
Penner’s bank accounts were seized to 
satisfy the judgment, Penner laid off 
five employees, and the Twilight Room 
Annex closed. ■

Georgia paroled transgender 
inmate Ashley A. Diamond 
shortly after the Department 

of Justice submitted a “Statement 
of Interest” supporting her claims 
See “Georgia Allows Individualized 
Treatment of Transgender Inmates after 
Department of Justice Files ‘Statement 
of Interest,’” Law Notes (May 2015) at 
page 208.  Now, United States District 
Judge Marc T. Treadwell has ruled 
that Diamond’s claims for declaratory 
and injunctive relief against prison 
officials are moot because of her parole 
in Diamond v. Owens, 2015 U.S. Dist. 
LEXIS 121803; but he denied a motion 
to dismiss her damage claims for denial 
of medical care, failing to protect her 
from assault, and inadequate staff 
training in Diamond v. Owens, 2015 
U.S. Dist. LEXIS 122189, 2015 WL 
5341015, both decisions: (M.D. Ga., 
September 14, 2015).

The damages opinion is a primer 
for anyone facing a motion to dismiss 
for non-exhaustion under the Prison 
Litigation Reform Act [PLRA] or under 
F.R.C.P. 12(b)(6) based on failure to 
state a claim or qualified immunity. 
Diamond alleged that officials in four 
prisons violated her rights through 
behavior fostered by transphobic 
correctional executives. This synopsis 
can only key the high points. 

Diamond’s prison odyssey included 
persistent denial of medical care, 
several rapes, attempts at suicide 
and self-castration, and repeated 
grievances and pleas for help. Some 
of the events occurred in maximum 
security (Valdosta), although her 
non-violent history should not have 
resulted in such placement. Georgia 
supposedly abandoned a “freeze-
frame” policy (where transgender 
inmates were “maintained” in their 

status at intake) after the Justice 
Department opined that the policy was 
facially unconstitutional, but Diamond 
experienced repeated denials of care 
after such “change.” 

The following defendants were 
before the court: Georgia DOC’s 
Statewide Medical Director (Lewis); 
two wardens, a deputy warden, 
two physicians, and the Valdosta 
coordinator under the Prison Rape 
Elimination Act, 42 U.S.C. § 15601, 
et seq. [PREA].  Although no case has 
held that PREA creates an implied 
cause of action, Judge Treadwell used 
PREA and its regulations (including 
state obligations) to establish notice of 
risk and of assault history and to negate 
qualified immunity, as part of standard 
civil rights liability analysis under 42 
U.S.C. § 1983. Treadwell considered 
the following claims against the 
defendants: (1) deliberate indifference 
to Diamond’s medical care by all; (2) 
deliberate indifference to Diamond’s 
medical care by Lewis for perpetuating 
the “freeze-frame” policy; (3) deliberate 
indifference to Diamond’s safety by 
Lewis and the Valdosta defendants; and 
(4) violation of Diamond’s civil rights 
by Lewis’ failure to train personnel 
about transgender inmates’ health and 
safety.

The judge held that Diamond had met 
the PLRA’s exhaustion requirement – 
42 U.S.C. § 1997e (a) – under Georgia’s 
two-tiered grievance system, noting 
that PREA regulations – 28 C.F.R. § 
115.52(b)(1) – preempted Georgia’s 
timeliness rules when grievances are 
filed about sexual assault. He covered 
PLRA exhaustion of medical care 
and safety issues separately, and he 
addressed such issues as: when named 
defendants are sufficiently involved in 
the grieved conduct to be on notice for 

Transgender Prisoner Allowed to 
Proceed on Damages Claims for Denial 
of Medical Care and Failures to Protect 
Her and Train Corrections Officers 
Properly
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PLRA purposes even if not named in 
the grievance; when a single grievance 
is sufficient to exhaust as to subsequent 
conduct arising from the “same issue” 
under Parzyck v. Prison Health 
Services, Inc., 627 F.3d 1215 (11th Cir. 
2010); and when a grievance filed at 
one prison can carry over to the next 
prison within a state system. In ruling 
for Diamond, Judge Treadwell noted 
the DOC’s own characterization of 
Diamond’s complaints, their sweeping 
denial of her grievances (e.g., “this 
treatment is not done”; “this is a man’s 
prison”), their handling of grievances 
on the merits but arguing in court they 
were procedurally deficient, and their 
denials of knowledge of the gravamen 
of the complaints even as they were 
punishing Diamond for “pretending to 
be a woman.”

On the merits of the medical 
treatment claim, Judge Treadwell found 
little dispute that Diamond’s needs were 
serious. He next addressed whether 
she had sufficiently alleged that the 
defendants knew they were serious but 
were deliberately indifferent to them. 
He noted that Kothmann v. Rosario, 
558 F. App’x 907 (11th Cir. 2014), 
held similar transgender treatment 
allegations sufficient to state a claim, 
where, as here, defendants knew the 
diagnosis and medically accepted 
treatment but refused to provide it, 
citing McElligott v. Foley, 182 F.3d 
1248, 1256 (11th Cir. 1999) and Ancata 
v. Prison Health Servs., 769 F.2d 700, 
704 (11th Cir. 1985). These cases 
establish the law in the 11th Circuit 
sufficiently to deny qualified immunity 
to the individual defendants. As to 
Lewis’s perpetuation of the “freeze-
frame” policy, Diamond sufficiently 
alleged that Lewis knew the accepted 
treatment, knew that she was denying 
it and over-ruling recommendations to 
the contrary, and knew the medical and 
mental health risks to which Diamond 
was being subjected. 

On the failure to protect from sexual 
assault claim, Judge Treadwell applied 
Farmer v. Brennan, 511 U.S. 825, 
837 (1994), finding a claim stated in 
Diamond’s allegations of: (1) numerous 
sexual assaults in prisons that housed 

violent assaultive offenders; (2) the 
“obvious” risks transgender inmates 
face in maximum security facilities; 
(3) the duties and knowledge required 
by PREA; and (4) the failures to 
act despite such knowledge. Judge 
Treadwell found allegations of a “long-
standing, pervasive, well-documented” 
history of Diamond’s assaults and 
vulnerability, distinguishing her case 
from the “typical” failure-to-protect 
claim, which focuses solely on what 
defendants knew before the first assault. 
Diamond presented the “full gamut” of 
facts that Farmer found adequate, and 
Judge Treadwell ruled: “There can be 
no debate that this right was clearly 
established” at the times Diamond was 
assaulted.

Inmate claims of failure to train 
rarely survive motion practice. Here, 

however, Judge Treadwell found that 
Diamond had sufficiently alleged that 
Chief Medical Officer Lewis (who had 
responsibility for both medical care 
and safety of transgender inmates) had 
knowledge of a “widespread pattern of 
abuse” by her subordinates. He rejected 
the argument that Diamond had to 
allege multiple examples of different 
inmates, holding that Diamond’s 
multiple experiences in four prisons 
were a “pattern” that distinguished her 
claims from cases finding no training 
liability for “isolated” incidents.  

Judge Treadwell found sufficient 
pleading of failure to train on medical 
care in Diamond’s allegations that 
Lewis: (1) knew subordinates were 
denying transgender inmates treatment 
“of any kind” but “took no remedial 
action”; (2) knew that individualized 
treatment decisions were required for 

patients with gender dysphoria but over-
ruled treatment recommendations by 
primary care providers and repeatedly 
directed subordinates to refuse 
treatment and only offer counseling 
based on a blanket practice; (3) knew 
that prison executives “expressly 
forbade” Diamond’s “female gender 
expression” and were “disciplining 
and ridiculing her”; and (4) knew that 
Diamond was being harmed. On failing 
to train on inmate protection, Judge 
Treadwell likewise found sufficient 
allegations against Lewis, based on: 
(1) “widespread notice” of numerous 
instances of abuse; (2) failure to 
respond to notice of prior sexual 
assaults, of which she had knowledge 
under PREA reporting requirements; 
and (3) deliberate failure to remedy 
demonstrated safety issues. Judge 

Treadwell found that Lewis was not 
entitled to qualified immunity, based 
on well-established Eleventh Circuit 
law.

Judge Treadwell had plainly had 
enough with these Georgia defendants, 
who preferred parole to dealing with a 
human problem that will undoubtedly 
recur. What a difference it makes when 
the court has a tenacious plaintiff 
before it who is armed with competent 
counsel! Diamond is represented by 
attorneys with the Southern Poverty 
Law Center, Montgomery and Atlanta. 
– William J. Rold

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care.

Judge Treadwell found that Diamond had 
sufficiently alleged that Chief Medical Officer 
Lewis had knowledge of a “widespread pattern 
of abuse” by her subordinates.
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Judge Dismisses “Failure to Protect Claim” by Inmate 
Assaulted after Ending Same-Sex Relationship with Another 
Inmate

Prisoners face strong headwinds 
if they try to establish domestic 
violence claims involving same sex 

partners, because such relationships are 
not recognized and are against the rules 
in correctional facilities. Kennemer v. 
Webster, 2015 WL 5126308 (N.D. Ala., 
August 31, 2015), is a prime example of 
this problem.

Pro se plaintiff Derwun J. Kennemer 
was assaulted in the Bibb County 
(Alabama) Jail by another inmate with 
whom he had just ended a relationship. 
He sought protection from defendant 
jail sergeant Christopher Webster after 

the “ex” threatened to “take him out” 
when Kennemer started a relationship 
with a different inmate and the “ex” 
refused to “just set back” and allow him 
to be “with some white dude.” Sergeant 
Webster refused to separate the inmates. 
Instead, he presented them with a 
“Living Agreement”; but Kennemer 
refused to sign it, maintaining that his 
“ex” was determined to hurt him if they 
were both returned to the dormitory. 
Webster ordered them locked together, 
but he directed the shift officers to 
“keep an eye” on them. He told them: 
“Both of you can go back to the 
dorm and don’t be giving my officers 
no problem down there.” Kennemer 
sought through a dorm officer to meet 
with the shift commander later that day, 
but no meeting occurred. Kennemer’s 
“ex” assaulted him the next morning 
with a homemade knife, causing 

life-threatening injuries, including a 
punctured lung. 

In support of Webster’s liability, 
Kennemer wrote in his complaint: 
“Armed with these facts as well as his 
years of experience and knowledge 
involving the dangers associated 
with homosexual break-ups… the 
only reasonable way to reduce… 
serious risk was to separate [us],” 
relying on Rodriguez v. Sec’y for 
the Dep’t of Corrections, 508 F.3d 
611 (11th Cir. 2007), which reversed 
summary judgment where an inmate 
sought protection against retaliation 

after renouncing gang membership. 
The court disagreed. Chief United 
States District Judge Karon Owen 
Bowdre (incorporating the Report and 
Recommendation of United States 
Magistrate Judge Harwell G. Davis, III) 
granted summary judgment for Webster, 
because “Webster did not fail to act.” 
The judge wrote, “Webster responded 
to the risk both with his attempt to have 
the [inmates] sign a living agreement 
and his request to the next shift to keep 
an eye on [them].” Purporting to apply 
Farmer v. Brennan, 511 U.S. 825, 840-
44 (1994) – requiring: objective danger; 
defendant’s subjective knowledge of 
the danger (which can be inferred if it is 
“obvious”); and defendant’s objectively 
unreasonable response – the court found 
as a matter of law that no reasonable 
jury could find for Kennemer.  

On the first two points (objective 

danger and subjective knowledge), 
the opinion marshals disputed facts 
while insisting it is accepting only 
Kennemer’s version. It cites Webster’s 
affidavit in opposition to the motion, 
which said that: (1) Kennemer never 
claimed he was in danger, which 
is in dispute; and (2) “confidential 
informants” interviewed after the 
assault revealed that Kennemer really 
wanted to stay in the dorm, when such 
post-hoc information is irrelevant 
under the Farmer test (which focuses 
on response to what is known prior to 
the assault) and when Kennemer said 
he told Webster he wanted to move to 
a cell because his “ex” “couldn’t hurt 
me there.” The judges try to finesse 
this obvious problem by holding that, 
even if the situation was dangerous and 
Webster knew that it was, his actions 
were reasonable under the third 
Farmer test.

The decision supports this 
extremely low threshold of reasonable 
response (“not failing to act”) by 
citing a pre-Farmer decision – Brown 
v. Hughes, 894 F.2d 1533, 1537 (11th 
Cir. 1990), which affirmed summary 
judgment against an inmate who 
complained only of a “racial problem” 
but did not refer to threats or fear. It 
also held that Rodriguez was “readily 
distinguishable,” when that case 
reversed on risk and knowledge 
and remanded on the point of 
reasonableness of response. 508 F.3d 
at 613. What is really different here 
is that Rodriguez involved leaving a 
gang and this case involved leaving a 
gay relationship. The Rodriguez court 
practically judicially noticed the risks 
of gang retaliation, while the opinion 
finds that Kennemer failed to offer 
evidence about risks of “homosexual 
breakup,” or about a prison sergeant’s 
“experience,” or about what “take me 
out” means in this context. (The court 
also never discussed the interracial 
subtext mentioned in the pleadings.)

He sought protection from defendant jail 
sergeant Christopher Webster after the “ex” 
threatened to “take him out” when Kennemer 
started a relationship with a different inmate. 
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The decision faults Kennemer for 
declining to sign a Living Agreement, 
although it contains no discussion of the 
terms of the Agreement. In Williams v. 
Jackson, 2:12cv892 (M.D. Ala., Mem. 
Order of 5/12/14), the court refers to a 
Living Agreement as a document that 
states two inmates can “live together 
in the prison population without 
violence” and relieves the Alabama 
“DOC of liability or damages,” citing 
Martin v. Forniss, 2009 WL 1664074 
at *3 (M.D. Ala., 6/15/09).  The 
decision also does not mention the 
pendency in this same court of a class 
action challenge to prison violence 
in Alabama and the routine use of 
Living Agreements as a coercive and 
extortionate means of addressing 
inmate-on-inmate violence. See 
Cheatham v. Thomas, 4:2014cv01952 
(N.D. Ala., 10/13/14), filed by the Equal 
Justice Initiative, Montgomery, which 
challenges “Living Agreements” 
as a “Catch-22 solution” and “not a 
reasonable response” to inmate-on-
inmate violence (¶ 51).

If one returns to the non-incarcerated 
world, it is inconceivable in this writer’s 
view that police response to a request 
for protection from a domestic partner 
fearing violence from an “ex” would 
be reasonable as a matter of law if it 
consisted of: (1) asking the parties to 
sign a written conciliation that relieves 
the police from damages; (2) locking 
the complainant in a residence with 
the “ex”; and (3) asking a patrol car to 
drive by the house to check on them. 
Yet, this decision finds as a matter of 
law that no jury could attach liability 
to such conduct here.

The court’s apparent need for a 
divining rod to see legally cognizable 
risk in the circumstances presented 
here is a naïve understanding of human 
domestic behavior and a homophobic 
disregard of the safety of gay prisoners. 
It took twenty years (1994-2013) for 
non-incarcerated victims of abuse in 
same sex relationships to be included 
in the federal Violence against Women 
Act. Prisoners are still waiting for the 
safety concerns arising from their 
relationships to be taken seriously. –
William J. Rold

Federal Court Again Rejects 
Constitutional Challenge to California 
SOCE Ban

In Pickup v. Brown, 2015 U.S. Dist. 
LEXIS 123881, 2015 WL 5522265 
(E.D. Cal., Sept. 15, 2015), Judge 

Kimberly J. Mueller of the U.S. District 
Court for the Eastern District of 
California granted defendant’s motion 
to dismiss a challenge to Senate Bill 
1172, which bans state-licensed mental 
health providers from engaging in 
“sexual orientation change efforts” 
with patients under 18 years of age. 

Plaintiffs are David Pickup and 
Christopher Rosik, Ph.D, Joseph 
Nicolosi, Ph.D and Robert Vazzo, 
all California-licensed mental health 
providers who perform “sexual 
orientation change efforts (SOCE),” 
two non-profit organizations that 
promote and study SOCE, the National 
Association for Research and Therapy 
of Homosexuality (Nicolosi’s alter ego), 
the American Association of Christian 
Counselors; and two sets of parents, 
Jack and Jane Doe 1 and Jack and Jane 
Doe 2, who are suing in their own right 
and as guardian ad litem of their minor 
children, plaintiffs John Doe 1 and 
John Doe 2 respectively. Plaintiffs are 
challenging SB 1172, signed into law 
by Governor Jerry Brown in 2012 and 
later codified as California Business 
& Professional Code §§ 865, 865.1, 
865.2. The statute prohibits mental 
health professionals in California 
from engaging in SOCE with persons 
under the age of 18, including aversion 
and nonaversion treatments intended 
to “change gay men’s and lesbians’ 
thought patterns by reframing their 
desires, redirecting thoughts,” or 
using hypnosis with the goal of 
changing sexual arousal, behavior, and 
orientation. 

Procedurally, plaintiffs filed their 
complaint and motion for a preliminary 
injunction seeking to enjoin Senate Bill 
1172 before it went into effect, which 
was denied on free speech grounds 
because the complaint did not show 

a likelihood of success on the merits 
of any claim. Plaintiffs appealed the 
decision, and the 9th Circuit affirmed 
the court’s denial of preliminary 
injunctive relief and reversed in a 
consolidated decision with another 
pending case, applying rational basis 
review. See 728 F.3d 1042 (2013). 
Proceedings were stayed pending the 
outcome of this appeal, the court lifted 
the stay, and defendants filed this motion 
to dismiss the remaining claims. In the 
meantime, the 9th Circuit had issued a 
ruling on the merits of the companion 
case, which was denied review by the 
Supreme Court. See 740 F.3d 1208 (9th 
Cir.), cert. denied sub nom. Welch v. 
Brown, 134 S. Ct. 2881 (2014).

The complaint filed in the suit 
alleges that SB 1172 violates: (1) 
plaintiff therapists’ right to free 
speech and plaintiff minor’s right to 
receive information under the First 
Amendment; (2) plaintiff therapists’ 
right to liberty of speech and the minors’ 
right to receive information under 
Article I, Section 2(a) of the California 
Constitution; (3) plaintiff parents’ 
and minors’ right to free exercise 
of religion; (4) parents’ and minors’ 
right to free exercise and enjoyment 
of religion under Article I Section 
4 of the California Constitution; (5) 
plaintiff parents’ parental rights under 
the First and Fourteenth amendment; 
and (6) plaintiff parents’ parental 
rights under Article I Section 7 of the 
California Constitution. After the 9th 
Circuit’s decision, plaintiffs believed 
the claims that remained viable were 
the as-applied challenges under the 
First and Fourteenth Amendments as 
alleged in claims one and three of the 
complaint, and their facial challenge 
under the Free Exercise Clause of the 
First Amendment, as alleged in their 
third claim. 

Firstly, Defendants argued under the 
Eleventh Amendment and exception 
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in Ex parte Young, 209 U.S. 123 (U.S. 
1908) (holding that state officers may 
be sued in their official capacities for 
prospective declaratory or injunctive 
relief based on their alleged violations 
of federal law so long as the state 
official has some connection with 
enforcement of the act) that the 
claims against Governor Brown must 
be dismissed because he is immune 
from suit. Plaintiffs responded that 
they pleaded a connection to the law’s 
enforcement sufficient to subject the 
governor to suit, but the court found that 
Governor Brown lacked the connection 
to the challenged law necessary to find 
a waiver of his sovereign immunity; 
past precedent in California has held 
that only a “generalized enforcement 
power” to enforce the laws of California 
or the Governor signing a bill into law 

were insufficient to waive immunity. 
Defendants then argued that 

plaintiffs’ third claim, alleging that SB 
1172 on its face “targets…plaintiffs’ 
sincerely held religious beliefs…” must 
be dismissed because SB 1172 is a 
neutral, generally applicable regulation 
of professional conduct that easily 
passes rational basis review. Defendants 
argued such conclusory allegations did 
not satisfy the pleading requirements 
of Federal Rule of Civil Procedure 8, 
which requires plaintiffs to plead their 
claim with some plausibility, because 
they are contradicted by a plain reading 
of SB 1172 and have been rejected by 
the 9th Circuit. If the object of a law 
is to infringe upon or restrict practices 
because of their religious motivation, 
the law is not neutral. The court found 

that the law appears facially neutral, and 
then looked to the record to determine 
whether the law operated as a “covert 
suppression of particular religious 
beliefs.” Church of Lukumi Babalu Aye 
v. City of Hialeah, 508 U.S. 520 (U.S. 
1993) (quoting Bowen v. Roy, 476 U.S. 
693, 703 (1986)). The 9th Circuit had 
already determined that the law “does 
not restrain Plaintiffs from imparting 
information or dissemination opinions” 
or “prevent mental health providers 
from expressing their views to patients, 
whether children or adult, about SOCE, 
homosexuality or any other topic.” 

Looking to the legislative history, 
the court found that the Legislature was 
concerned with the harm SOCE therapy 
caused minors, regardless of whether it 
was motivated by secular or religious 
beliefs. The court found that the factual 

allegations offered by the plaintiff were 
readily refuted by a plain reading of the 
statute and the 9th Circuit’s decision 
in Pickup. Because the law applies 
to all mental health professionals in 
California, the court found that the 
allegations that the sincerely held 
religious beliefs of plaintiffs Dr. Rosik 
and Mr. Vazzo and their clients were 
burdened by the prohibition of SOCE 
counseling were unavailing.

The court also found that the 
9th Circuit’s application of rational 
basis review to the free speech claim 
supported the finding that rational 
basis applied in the free exercise claim 
as well. The court stated that under 
rational basis scrutiny, the plaintiffs’ 
free exercise claim must fail because, 
for all of the reasons articulated in 

the context of the free speech claim, 
the policy was “rationally related to a 
legitimate governmental interest” in 
protecting the well-being of minors and 
the court dismissed claim three without 
leave to amend. 

Plaintiffs claimed that allegation 
one and three incorporated an as-
applied challenge as well. Defendants 
argued that plaintiffs did not alleged 
a cognizable as-applied challenge, 
because the complaint did not allege that 
SB 1172 had been applied specifically 
to the plaintiffs nor was it in effect 
when the complaint was filed, and that 
the argument that SB 1172 as applied 
to plaintiffs was vague and overbroad, 
prohibited speech and/or discriminated 
against their speech on the basis of 
content and viewpoint, had been 
adjudicated and precluded by the 9th 
Circuit in Pickup. Plaintiffs responded 
that the Supreme Court and numerous 
circuit courts have maintained the 
justiciability of as-applied challenges 
prior to enforcement. The court agreed 
with the government’s argument that 
the 9th Circuit’s rejection of the facial 
challenge to the law contemplated the 
precise behavior plaintiffs challenged 
on an as-applied basis. The court 
stated, “…as the name suggests, this 
means that the law has been selectively 
enforced against plaintiffs in some 
way” and “no such enforcement action 
has been alleged here.” Ultimately, 
the court found that plaintiffs failed 
to state a claim for a pre-enforcement 
challenge because the complaint did 
not allege an “articulate, concrete plan” 
for violating the statute, describe with 
any particularity how the statute will 
be enforced against plaintiffs or that 
the plaintiffs have, since the statute’s 
enactment, “experienced a genuine 
threat of imminent prosecution.” 

Defendants’ motion to dismiss was 
granted and plaintiffs were granted 
leave to amend their as-applied 
challenges under claims one and three 
if they could show actual enforcement 
efforts against them.  – Anthony Sears

Anthony Sears (’16) studies at New 
York Law School.

Looking to the legislative history, the court 
found that the Legislature was concerned 
with the harm SOCE therapy caused minors, 
regardless of whether it was motivated by 
secular or religious beliefs. 
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New York Court Rules for Former Domestic Partner in 
Tenant Succession Case; Implies Retroactive Application of 
Obergefell v. Hodges

Justice Maria Milin of New York 
County Supreme Court ruled 
against a landlord who was seeking 

to evict the former domestic partner 
of a tenant from a rent stabilized 
apartment in Manhattan . The ruling, 
360-363 Associates v. Hyers, NYLJ 
1202737856287 (September 14, 2015), 
was published by the New York Law 
Journal on September 23. The decision 
may be among the earliest retroactive 
applications of the U.S. Supreme 
Court’s recent marriage equality 
ruling, Obergefell v. Hodges, 135 S. Ct. 
2584 (2015).

Kemper Hyers took possession of 
the apartment on East 51st Street in 
June 1983. He met Michael Pederson in 
1988 and about a year later Pederson 
moved in with him. They had a lengthy 
loving relationship, living together as 
partners in the apartment for about 
twenty years. They tried to get married 
in 1993, but the clerk refused to give 
them a license due to New York’s 
ban on same-sex marriages. When 
the opportunity arose, they registered 
as domestic partners. During 2000, 
Pederson approached the landlord about 
adding him to the lease based on their 
domestic partnership but was rebuffed. 
In August 2009, their relationship 
came to an end under “challenging 
circumstances.” Hyers fell in love with 
somebody else and moved out, leaving 
Pederson in sole possession of the 
apartment. The court’s decision does 
not indicate whether the landlord was 
aware of this change in circumstances 
at that time. It seems that Hyers’ new 
boyfriend had kids and the 51st Street 
apartment would not be sufficient 
for this expanded family. However, 
there was a period of uncertainty 
about housing, as a result of which 
Hyers moved back into the apartment 
in December 2009, not leaving until 
December 2011. When he returned 
Pederson moved out to avoid “discord.” 

During this new period of residence, 
Hyers executed a renewal lease. When 
Hyers moved out again, Pederson 
moved back in. Then the landlord 
sought to evict Pederson, claiming he 
was not the named tenant and was not 
entitled to remain in possession as a 
successor.

Under the rent stabilization 
regulations, when a named tenant dies 
or permanently vacates an apartment, 
members of the tenant’s family who 
have been co-occupying the apartment 
for the two-year period immediately 
preceding that event may succeed to the 
rent-stabilized tenancy. The landlord 
argued that Hyers permanently vacated 
the apartment in December 2011, at 
which time Pederson had not been in 
residence for the previous two years, 
since he moved out in December 2009 
when Hyers had “temporarily” moved 
back in.

“This contention is without merit,” 
wrote Justice Milin. “First, Mr. 
Hyers did not vacate the Apartment 
permanently in December 2011. He 
vacated permanently in August 2009 
after his domestic partnership with 
Mr. Pederson broke up, he became 
romantically involved with someone 
else and he left to pursue a committed 
relationship with that person. As a 
result of the separation Mr. Hyers 
moved out of the Apartment with the 
goal of finding a new, permanent living 
situation appropriate to accommodate 
his new partner who has children.” 
The judge rejected the contention 
that Hyers’ signature on the renewal 
lease compelled a finding that he was 
in possession of the apartment when 
he signed it. Hyers had testified that 
at the time he signed the lease, “his 
intentions regarding the Apartment 
were uncertain, but, utilizing the 
Apartment as a permanent home was 
never a realistic option” because of 
the size of his new family. According 

to Justice Milin, “Hyers’s return to 
the apartment in December 2009 was 
only a temporary accommodation, for 
a limited duration.” That means, she 
concluded, that Pederson’s “succession 
rights vested after the definitive 
departure of Mr. Hyers in August 
2009,” after the men had been in 
continuous co-occupancy for twenty 
years.

Furthermore, she wrote, the New 
York Legislature didn’t authorize same-
sex marriages in the state until 2011 and 
“then in June 2015, the Supreme Court 
of the United States held that it was a 
violation of the Due Process and the 
Equal Protection Clauses of the 14th 
Amendment to deny same sex couples 
the right to marry. Mr. Hyers and Mr. 
Pederson were unconstitutionally 
denied their right to marry which would 
have entitled Mr. Pederson to be added 
to the lease and relieve him of any 
obligation to prove succession rights.” 
As she had determined that Pederson 
was entitled to succeed to the tenancy 
based on her factual finding that Hyers 
permanently vacated the apartment 
in August 2009, it was not strictly 
necessary for Justice Milin to invoke 
the Obergefell decision, but perhaps 
she was seeking to bolster her ruling 
in case the landlord were to appeal and 
convince the Appellate Division that 
her factual conclusion about the date 
of Hyers’s permanent vacating of the 
apartment was not supported by the 
record.

The court denied the landlord’s 
motion for summary judgment, granted 
Pederson’s motion for summary 
judgment, and awarded legal fees to 
Pederson as the prevailing party in 
the lawsuit. Justice Milin scheduled 
a further hearing for November 5 to 
determine the reasonable amount of the 
fees to be awarded. The New York Law 
Journal’s report of the opinion did not 
list counsel for the parties. ■
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Federal Court Allows Lesbian Police Captain to Assert 
Intentional Infliction of Emotional Distress Claim against 
Fellow Officer

Senior U.S. District Judge Charles 
S. Haight, Jr., granted a motion 
by Captain Pamela D. Gustovich 

of the Greenwich, Connecticut, Police 
Department to amend her pending 
employment discrimination claim 
against the Department to add a state 
law claim of intentional infliction of 
emotional distress against Captain Mark 
Kordick, but rejected her attempt to add 
such claims against Chief James Heavey 
and Captain Robert Berry. Gustovich 
v. Town of Greenwich, 2015 U.S. Dist. 
LEXIS 119757, 2015 WL 5251930 (D. 
Conn., Sept. 8, 2015). 

According to the complaint, 
Gustovich, an open lesbian, has 
been employed as a police officer in 
Greenwich for 27 years, and is one of 
only a dozen women in the 105 member 
department. She was promoted to Police 
Patrol Captain on January 24, 2012, 
but her promotion caused a significant 
amount of agita among men under her 
command and other members of the 
department’s “Command Staff,” all 
male. Many expressed opposition to 
taking orders from a woman, much less 
a lesbian, and eventually Chief Heavey 
decided to give in to these objections 
by effectively demoting Gustovich, 
relegating her to a less significant 
assignment and even then shifting 
important command responsibility from 
that position. 

Heavey told her this was being done 
“for the good of the Department,” but 
she resolved not to let it pass, filing a 
formal internal complaint alleging that 
she was being subjected to a hostile work 
environment based on her gender and 
sexual orientation, identifying certain 
members of the force as instigators of 
the hostile environment, alleging that 
it had been “facilitated and bolstered” 
by the Chief and his Deputy Chief. Of 
course, she also alleges in her lawsuit 
to have suffered retaliation as a result 
of filing this internal complaint, such 
as getting an “unwarranted negative 
rating” and being giving a smaller 
salary increase than the other captains, 
and having special requirement imposed 

solely on her. She also alleged she was 
being shunned and excluded from 
“important meetings” relative to her job 
responsibilities. 

On October 29, 2013, having 
fruitlessly exhausted internal grievance 
mechanisms, she filed complaints with 
the EEOC (sex discrimination) and the 
Connecticut Commission on Human 
Rights and Opportunities (which also 
has jurisdiction over sexual orientation 
discrimination claims), which naturally 
generated further retaliation. She 
filed the lawsuit on August 27, 2014. 
On July 2, 2015, she filed a proposed 
amended complaint, seeking to add a 
state law claim of intentional infliction 
of emotional distress against Heavey, 
Berry and Kordick, and to add factual 
allegations on her prior claims based 
on events postdating the filing of the 
complaint. Because of the timing of the 
proposed amendment, she could not file 
it as of right, and sought leave from the 
court. Defendants opposed it, but Judge 
Haight largely granted it, finding that the 
defendants, on notice of her claims, were 
not prejudiced by allowing the additional 
allegations on the discrimination claims 
and that it would not delay the existing 
discovery schedule. 

However, he found that Connecticut’s 
standards for alleging an intentional 
infliction of emotional distress claim 
were very demanding and were not 
met by her allegations against Chief 
Heavey and Captain Berry. Although 
their conduct toward her was allegedly 
discriminatory and contemptuous, the 
judge found that they did not meet the 
test of outrageousness set by Connecticut 
courts. 

Captain Kordick was another matter, 
as Gustovich alleged that he had engaged 
in “outrageous physically threatening 
conduct” that put her in fear of being 
physically attacked by him, and provided 
specific factual allegations supporting 
the credibility of this fear. The quotations 
from her allegations provided by Judge 
Haight in his opinion are chilling to 
read, suggesting that if they were to be 
proven at trial, it would seem imprudent 

to continue employing Kordick in any 
capacity in the Department . Of course, 
on this motion to amend Judge Haight 
accepted the allegations as true for the 
purpose of deciding whether Gustovich 
met the pleading requirement. 

“Not all of these allegations can 
be dismissed as the sort of offensive 
language, minimally oppressive conduct, 
and routine employment action that does 
not give rise to a claim for intentional 
infliction of emotional distress as a 
matter of law,” he wrote. “Construing 
the allegations in the light most 
favorable to Plaintiff, as I am required 
to do at this juncture, the proposed 
pleading states something more: that 
Kordick intentionally made Plaintiff 
fear for her physical safety.” He went on 
to conclude this section of the opinion 
by stating: “I further conclude without 
difficulty that such conduct, if proved, 
directed by a member of the Greenwich 
Police Department’s command structure 
toward a colleague and sister officer, 
was extreme and outrageous, as those 
terms are defined by the cases.” 

Judge Haight rejected the defendants’ 
argument that Gustovich’s IIED 
claims should be rejected because her 
amended complaint “does not plausibly 
allege that Plaintiff suffered severe 
emotional distress.” He found that her 
pleadings described her distress with 
sufficient detail to meet the plausibility 
requirement at this stage of the case. 

Haight concluded his opinion with a 
brief discussion about why he concluded 
Kordick’s alleged misconduct cross 
the line to potential tort liability while 
Heavey and Berry’s alleged misconduct 
did not. “It is inherent in human nature 
that anyone injured or damaged by 
another’s acts (sounding in tort or 
contract) feels some degree of ‘emotional 
distress’ aimed at the wrongdoer,” he 
wrote. “If the courts allowed a separate 
IIED claim in every case of wrongful 
conduct, that theory of recovery would 
be ubiquitous and meaningless. “

continued on page 477
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Australia Falls Behind on Marriage Equality

Although it has been grappling with 
the issue for some time, Australia 
is unlikely to achieve same sex 

marriage in the immediate future. 
Despite having a new Prime Minister 
who has long supported marriage 
equality, the government parties are very 
conservative. Instead of reform through 
a vote in Parliament, government policy 
is for Australia to have a plebiscite on the 
issue at some time in the next 4 years.

Under Australia’s constitution, 
“marriage” is a subject on which 
Australia’s Commonwealth (national) 
government has exclusive legislative 
power. In 2004, a former conservative 
government legislated that marriage 
was to be only the union of a man and 
a woman. In the past decade, there have 
been various attempts to repeal that 
restriction, all of them unsuccessful. In 
2013, the Australian Capital Territory 
(analogous to the District of Columbia 
in the U.S.) legislated for same sex 
marriage. Australia’s apex court, the 
High Court of Australia, struck down the 
ACT law as inconsistent with the federal 
law. In the course of doing so, the High 
Court held that under the Australian 
constitution, the Commonwealth’s 
constitutional power to legislate in 
respect of “marriage” extended to 
legislating for same sex marriage.

Meantime, popular opinion has 
steadily increased in favor of same sex 
marriage to the point where approval 
levels are now around 72%. But 
marriage equality legislation never 
makes it through the Commonwealth 
parliament because members of 
parliament are more conservative than 
the electorate and, in particular, some 
reform-minded conservative MPs fear a 
backlash from their party pre-selectors 
in their electorates if they vote in favor 
of reform. 

Even in the center-left opposition 
Labor party, there is an entrenched right-
wing opposed to reform, albeit in much 
smaller numbers. Despite Labor Party 
policy in favor of same sex marriage, 
Labor allows a conscience (free) vote on 
the issue. At its 2015 national conference, 
Labor adopted a policy of a binding 
vote in favor of reform – but effective 
only after the next two elections – i.e., 
in more than 6 years’ time. Meantime, 

it promises to introduce a reform bill in 
the first 100 days of office (but the next 
election is not due for 11 months).

The conservative government parties, 
on the other hand, have a binding policy 
against reform. A recent attempt by 
“moderate” conservatives to engineer 
a policy of a free vote for government 
party members failed. An outcome of 
that attempt was the promotion of a 
policy to have a national plebiscite on 
same sex marriage. 

In all of this, a prime mover against 
reform has been the Prime Minister 
from 2013 to 2015, Tony Abbott. Abbott, 
a monarchist, a climate change denialist, 
and a staunch Roman Catholic, was put 
in power by the hard right-wing of the 
Liberal (actually the more conservative) 
Party. His policies and personality, 
however, led to a long run of disastrous 
opinion polls. With an election due 
in 2016, on September 14 the Liberal 
Party moved against him and installed 
Malcolm Turnbull in his place. Turnbull 
had previously led the party but lost the 
leadership because he supported policies 
to reduce climate change (an issue as to 
which the coalition conservative parties 
in Australia bear a close resemblance to 
the U.S. Republican Party). Turnbull is a 
rich, urbane former lawyer, entrepreneur 
and merchant banker. He led the 
Australian Republican Movement 
for years (Australia is a monarchy). 
His electorate has large numbers of 
LGBTIs. He has always supported 
marriage equality. He is regarded as 
highly intelligent and is a skilled policy 
advocate. Since 2013, he has consistently 
outpolled Abbott as the preferred leader 
of the Liberal Party.

Although replacing Abbott with 
Turnbull was a no-brainer, to get the 
support of the coalition parties and 
persuade conservative Liberal Party 
MPs to vote for him, Turnbull back-
flipped on climate change policy and 
on marriage equality – the two litmus 
test political issues for conservatives 
in Australia. He promised to support 
existing climate change policies 
(considered to be relatively ineffectual) 
and the policy of a plebiscite on same 
sex marriage. Since assuming office 
as PM, Turnbull has talked of keeping 
policies under review to ensure intended 

outcomes are being achieved (code for 
being open to changing climate change 
policies,) but he has firmly committed 
himself to the plebiscite policy on same 
sex marriage. This is not good for the 
LGBTI communities in Australia and 
Turnbull knows it.

One reason for doubting the policy is 
that the outcome of a plebiscite is non-
binding. Before he took office Turnbull 
proposed that marriage equality 
legislation be passed with a proviso that 
it not take effect unless it is approved by a 
plebiscite. Assuming it is constitutional, 
it is possible that Turnbull would still 
take this approach. Another problem 
with a plebiscite is that it is estimated it 
will cost around $US111 million to hold.

Apart from the fact that people 
should not have to have their human 
rights determined by national votes, 
the main practical problem with a 
plebiscite is that the campaigning 
leading up to a plebiscite will give 
well-funded churches and other anti-
reform groups free, publicly funded 
rein to dump on homosexuals, to create 
a climate of fear and loathing and to 
promote false stereotypes (“think of the 
children”). This is the likely reason that 
political conservatives throughout the 
country now support a plebiscite. The 
Australian Psychological Society told 
a Senate committee investigating the 
proposal that “the process of putting 
marriage equality to a public vote can 
be harmful to the psychological health 
of gender and sexual minorities.” There 
is heightened concern about the impact 
of campaigning on the young and others 
who feel insecure about their sexuality.

It is not known when a final decision 
will be made but it is most likely nothing 
will happen until well after the next 
national election, due in September 
2016. The opposition Labor Party as 
of now appears quite unlikely to win 
the election. A copy of the report of 
the Senate Committee is available 
at: www.aph.gov.au/Parliamentary_
Business/Committees/Senate/Legal_
and_Constitutional_Affairs/Marriage_
Plebiscite/Report. – David Buchanan

 
David Buchanan is a Senior Counsel 
Barrister for Forbes Chambers in 
Sydney, Australia. 
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3RD CIRCUIT COURT OF APPEALS 
– The court rejected a Jamaican man’s 
petition for review of the Board of 
Immigration Appeals’ final order of 
removal in Codner v. Attorney General, 
2015 U.S. App. LEXIS 16195, 2015 
WL 53097414 (Sept. 11, 2015). The 
3rd Circuit had previously remanded 
the petitioner’s case seeking protection 
under the Convention Against Torture 
based on his allegation that he was a gay 
man and that “Jamaica is a homophobic 
country where the Kingston police 
either turn a blind eye toward anti-gay 
violence or actively participate in it.” 
That contention about Jamaica, which 
nobody really disputes based on current 
news reports, was not the central issue 
in this case. Rather, the Immigration 
Judge disbelieved Codner’s assertion 
that he was gay. It didn’t help his case 
that he had been married to two women 
and had fathered two children, that a 
letter from his neighbors stated that he 
was “devastated” on the breakup of his 
first marriage but he “came back to life” 
when he met the woman who became 
his second wife. He had testified that 
“he lived a closeted life in the United 
States because secrecy was his best 
security and thus had no letter from 
sexual partners in the United States, 
and yet allowed his sexual orientation 
to be well-known to numerous people in 
Jamaica, including a police inspector.” 
Suspiciously, all the letters from family 
and friends in Jamaica that he provided 
in support of his claim to be gay were 
“certified on the same two dates by the 
same unknown individual, and none 
came with an envelope.” The 3rd Circuit 
found that the reiteration on remand 
that his claim to be gay was not credible 
appeared to be well-considered and 
consistent with the evidence, and the 
court was thus bound to accept it. 

ALABAMA – The Southern Poverty 
Law Center (SPLC) announced a 
settlement of the gender identity 
discrimination complaint it filed with 

the Equal Employment Opportunity 
Commission against Summerford 
Nursing Home, Inc., of Falkville, 
Alabama, on behalf of Jessi Dye, a 
transgender woman. Dye was hired a 
year ago by the nursing home, but when 
she reported for work on her first day 
in November 2014, company officials 
terminated her when they figured out 
she was transgender. According to 
the complaint, a management official 
called Dye to his office after a half 
day of new employee training and 
questioned her about her sex, gender 
identity, and physical anatomy, asking 
“What are you?” When Dye said she 
was a transgender woman, the manager 
asked “how she expected to work with 
residents when she ‘looked one way’ and 
was ‘another way’ on paper,” according 
to a report in the Huntsville Times 
(Sept. 11). The complaint was settled 
for a payment of damages to Dye and 
an agreement by the nursing home to 
implement a non-discrimination policy 
that covers sexual orientation and gender 
identity, consistent with the EEOC’s 
policy announced in several decisions 
that such discrimination violates Title 
VII’s ban on sex discrimination. SPLC 
will provide training on the new policy 
to nursing home staff.

ALABAMA – Probate Judge Nick 
Williams has filed an emergency petition 
with the Alabama Supreme Court 
seeking a declaration that Alabama 
probate judges are not required by 
state law to issue marriage licenses to 
same-sex couples. Filing in the pending 
case of Ex Parte State of Alabama ex 
rel. Alabama Policy Institute et al. v. 
King, Case No. 1140460 (Motion dated 
September 16, 2015), in which the court 
issued a ruling earlier this year holding 
that Alabama probate judges were 
prohibited from issuing such licenses 
despite federal district court rulings 
to the contrary, Williams asserted that 
the U.S. Supreme Court’s decision 
in Obergefell “is wholly lacking in 

lawful Supreme Court authority” 
because it violates God’s law, among 
other things, which Williams considers 
superior to the federal constitution. He 
argued that two justices had a duty to 
recuse from the case, because they 
had conducted same-sex marriages in 
jurisdictions where those were legal, 
and that the resulting decision “has 
the markings more of a political coup 
than a judicial decision.” The motion 
and supporting memorandum continues 
at length with such intemperate and 
contemptuous statements about the 
Supreme Court majority, restating the 
meme from Justice Scalia’s dissent 
about the federal marriage case being 
decided by “five judges” as if it didn’t 
follow upon similar rulings by scores 
of federal district and court of appeals 
judges as well as several state court 
judges. There was no immediate 
response from the court. Alabama 
actually amended its marriage statute 
in 1961 to provide that probate courts 
“may” issue marriage licenses instead 
of “shall,” anticipating the possibility 
that bans on interracial marriage would 
be struck down eventually by the U.S. 
Supreme Court and thus making it 
possible that individual probate judges 
with objections could refuse to issue 
licenses to mixed-race couples. It is 
ironic that the amendment of more 
than half a century ago is now being 
revived by about a dozen probate judges 
in Alabama to ground their refusal to 
issue marriage licenses in the wage of 
Obergefell. It is reported that there is a 
cluster of such judges in one rural corner 
of the state, depriving an area with a 
population of about 78,000 people from 
being able to get marriage licenses in 
their home counties.

CALIFORNIA – Several media 
sources reported that Los Angeles 
Superior Court Judge Gerald Rosenberg 
granted a petition for a named change 
for Caitlyn Marie Jenner on Friday, 
September 25. Previously known as 
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CIVIL LITIGATION
William Bruce Jenner, the petitioner is 
an Olympic Gold Medalist and media 
personality who publicly transitioned to 
female gender after having announced 
her intention to do so on national 
television and appearing photographed 
as a woman on the cover of Vanity Fair 
magazine, in what may be one of the 
most public gender transitions in history. 
Jenner did not appear in person, being 
represented by counsel, and several 
sources reported that portions of her 
petition were redacted before release as 
Jenner had cited privacy concerns and 
having received threats. 

CALIFORNIA – Daniel C. Garcia, a 
gay man who is serving a life term upon 
conviction of criminal conspiracy and 
murder for financial gain, largely struck 
out in his lawsuit against the City of 
Santa Clara and several police officers 
asserting constitutional and state law 
claims in connection with his arrest for 
trespassing at a Marriott Hotel where he 
had been hosting a party for gay men 
who were there after attending a local 
amusement park’s “Gay Day.” Garcia 
v. City of Santa Clara, 2015 U.S. Dist. 
LEXIS 120086, 2015 WL 5299460 
(N.D. Calif., Sept. 9, 2015). Garcia had 
rented a room for himself and a separate 
suite for his party. The party ran into 
the wee hours, and hotel security 
became concerned about the noise 
emanating from the suite and asked the 
participants to leave, which they refused 
to do. Garcia happened to be in his other 
room at the time. When the Santa Clara 
Police arrived to help hotel security 
evict the guests from the suite, Garcia 
argued with a police officer, refused to 
leave the hotel and demanded a refund. 
Garcia and the officer ended up in a 
physical confrontation which ended in 
Garcia’s arrest. He struggled so much 
that he was physically restrained before 
being put in a police car. While in the 
back of the car, he managed to get hold 
of his cell phone and attempt to dial 9-1-
1, but according to his account the same 

police officer reached into the car and 
physically assaulted him while tearing 
away his phone. At the police station, 
when Garcia refused to sign a medical 
form concerning the injuries he incurred 
in his struggle with the police officer 
before reading it, he alleges, the same 
officer became impatient and physically 
assaulted him again. Of course, the 
police officer tells a different story as 
to both incidents, but for purposes of 
the motion for summary judgment, the 
court had to go with Garcia’s version. 
District Judge Susan Illston found 
that Garcia’s constitutional claims in 
connection with his arrest were not 
meritorious; there was no indication he 
was being singled out by the police for 
being gay or for asserting constitutional 
association rights, and they had 
probable cause to make the arrest under 
the circumstances. The court found that 
the police enjoyed qualified immunity 
for most of their actions. However, she 
found that Garcia could maintain an 
action against the police officer for 
the alleged assault in the police car 
and back at the station, since Garcia’s 
description of what happened suggested 
unprovoked violence against him. 
Claims against the city and the other 
police officers were dismissed. 

CALIFORNIA – U.S. District Judge 
William Alsup granted summary 
judgment to the employer in a sexual 
orientation discrimination case, 
Ramirez v. AvalonBay Communities, 
Inc., 2015 U.S. Dist. LEXIS 130475, 
2015 WL 5675866 (N.D. Cal., Sept. 
26, 2015). The plaintiff, a lesbian 
named Sandra Ramirez, worked as a 
leasing agent for the employer, a real 
estate investment and management 
company. She began in 2010, and over a 
series of annual reviews with different 
supervisors her numerical ratings, 
which were compiled with input from 
tenants with whom she dealt, began in 
the acceptable range and rose slowly 
from year to year. However, she 

accumulated quite a thick personnel file 
as a result of complaints about her by 
tenants and co-workers, and it emerged 
that social skills were an issue for her. 
When she acquired a girlfriend, she 
added to her difficulties by allowing 
her girlfriend to sit and chat in the 
office, incurring complaints from co-
workers, and provoking management 
instructions to her not to have guests 
at the office. She had suffered a leg 
injury which she claims made it 
difficult to conduct tours of rental 
properties for customers, but the note 
she presented from her doctor did not 
mention any problems about climbing 
stairs, which proved to be a flashpoint 
as her disciplinary situation came to a 
head. She was finally discharged after 
the boss saw her speaking with her 
girlfriend in the office, just days after 
she had been directed that she was not 
to have social visitors in the office. 
Ramirez brought a variety of claims 
revolving around her central sexual 
orientation discrimination claim. 
While applicable California law bans 
sexual orientation discrimination, the 
court granted the employer’s motion 
for summary judgment, finding that 
Ramirez had presented little to no 
evidence from which one could infer 
discriminatory animus because of 
her sexual orientation (and, indeed, 
there were other gay employees of the 
company – not too surprising in a firm 
dealing with northern California real 
estate, and no claims of discrimination 
from them). The company had a well-
documented trail of warnings to back 
up its action on business grounds, 
although Ramirez did present evidence 
that a prior supervisor had praised her 
as the most highly selling leasing agent 
in the company’s northern California 
operations. Ramirez is represented 
by counsel, Ayana Kirkland Young of 
Pinole, California.

COLORADO – In Spaziani v. Jeppesen 
Sanderson, Inc., 2015 U.S. Dist. LEXIS 
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121400, 2015 WL 5307971 (D. Colo., 
Sept. 22, 2015), U.S. District Judge 
Kathleen M. Tafoya ruled that a lesbian 
former employee of the defendant 
corporation could not maintain an 
action for intentional interference with 
contract against her former supervisor, 
and could not maintain an action for 
the tort of wrongful discharge against 
public policy against her supervisor 
and the company. Not challenged on 
this motion was the plaintiff’s right 
to maintain an action against the 
employer for violation of the Civil 
Rights Act of 1964 and the Colorado 
Civil Rights Act (which bans sexual 
orientation discrimination). Kimberly 
Spaziani alleged that her status as a 
lesbian “disturbed her new supervisor’s 
sensibilities,” that the relationship 
between her and the supervisor was 
“normal” until he “understood that 
she was lesbian,” and “from that point 
he treated her differently, excluded her 
from meetings, and told Plaintiff’s co-
workers that he did not want them to 
discuss sensitive business topics with 
Plaintiff.” Spaziani also alleged that 
the supervisor decided to terminate 
her in retaliation for her participation 
in an EEOC investigation and because 
of her sexual orientation. Judge Tafoya 
found that the supervisor was acting 
in his role as an employee, and thus 
could not be sued under the tort of 
intentional interference with contract. 
As to the wrongful discharge claim, 
the court found that such a claim 
would be preempted by the Colorado 
civil rights statute, which provides the 
exclusive cause of action for sexual 
orientation discrimination. Indeed, 
Spaziani cited the statute as the source 
of the public policy grounding her 
tort action. Furthermore, the court 
found that employment discrimination 
claims run against the employer, not 
against individual employees. The 
opinion is uninformative on the nature 
of the employer’s business or the role 
formerly occupied by the plaintiff in 
that business. 

CONNECTICUT – Ruling after 
discovery, U.S. District Judge Victor 
Bolden issued a split decision on 
the employer’s summary judgment 
motion in a Title VII/Connecticut Fair 
Employment Practice case brought by 
a man who claimed to have suffered 
hostile environment sexual harassment 
and constructive discharge after co-
workers discovered that back in his 
youth his nude photographs had been 
published in Playgirl magazine. Sawka 
v. ADP, Inc., 2015 U.S. Dist. LEXIS 
130932, 2015 WL 5708571(D. Conn., 
Sept. 29, 2015). The pictures were 
published in the magazine in 1992, 
and eventually became available on 
the internet at some time prior to 
Sawka’s hiring by ADP in 2009. Sawka 
resigned in 2011. He testified in his 
deposition that he felt forced to do so 
because of the situation he faced in 
the workplace. Among other things, 
although he had made his sales quotas 
early in his career, his performance 
fell off and he had received warnings. 
Judge Bolden found that a jury could 
rule based on the evidence uncovered in 
discovery that Daniel Sawka had been 
subjected to a hostile environment at 
work on the basis of sex, even though 
both male and female co-workers had 
made frequent comments about the 
photographs. (One male co-worker 
asked him how it felt to know that gay 
men were probably masturbating while 
viewing his photos.) Because some of 
the photos had a lumberjack theme, co-
workers frequently referred to Sawka 
as “lumberjack”, and his requests to 
people to desist and quit mentioning 
the pictures at work went unheeded. 
Some supervisors allegedly joined 
in, and Sawka’s eventual protests to 
management didn’t put an end to the 
matter. Criticizing the limited scope of 
the company’s response to his complaint, 
Sawka asserted that they should have 
searched workplace computers to find 
evidence that employees were viewing 
the pictures at work. The court found 
that there was sufficient evidence to 

reject the employer’s claim that it should 
not be held liable for the comments 
of co-workers, under the Supreme 
Court’s standard for imputing liability 
to employers. However, Judge Bolden 
granted summary judgment to ADP 
on Sawka’s constructive discharge, 
retaliation and intentional infliction of 
emotional distress claims. In a ruling on 
a prior motion to dismiss, the court had 
dismissed Sawka’s negligent infliction 
of emotional distress claim. The first 
LEXIS report of the case does not 
mention whether Sawka is represented 
by counsel.

FLORIDA – The refusal of a public 
university in Florida to recognize 
a same-sex marriage contracted 
in Massachusetts for purposes of 
determining the residency status of a 
same-sex spouse was challenged in 
Dousset v. Florida Atlantic University 
and State of Florida, 2015 Fla. App. 
LEXIS 13801, 2015 WL 5440809 (Fla. 
4th Dist. Ct. App., Sept. 16, 2015). 
The Residency Appeals Committee of 
the university ruled that because the 
plaintiff’s marriage to a Florida resident 
was not recognized, he was not entitled 
to be classified as a Florida resident for 
tuition purposes. “In light of the recent 
decision of the Supreme Court of the 
United States in Obergefell,” wrote the 
court of appeal per curiam, “we reverse 
the determination of the Residency 
Appeals Committee.” And that’s all 
they had to say. 

FLORIDA – The Equal Employment 
Opportunity Commission’s July 15 
ruling in Baldwin v. Foxx, Appeal No. 
0120133080, 2015 WL 4397641 (EEOC, 
July 15, 2015), holding that sexual 
orientation discrimination claims are 
actionable under Title VII, did not cut 
any ice with U.S. District Judge James 
S. Moody, Jr., ruling on a motion for 
reconsideration after he had granted 
summary judgment to the employer 

CIVIL LITIGATION

445 Lesbian / Gay Law Notes  October 2015



on a Title VII sex discrimination 
claim brought by a lesbian plaintiff. 
Burrows v. College of Central Florida, 
2015 U.S. Dist. LEXIS 119940, 2015 
WL 5257135 (M.D. Fla., Sept. 9, 
2015). Barbara Burrows argued that 
the EEOC’s Baldwin ruling (which, 
incidentally, emanated from Florida) 
“supports Plaintiff’s position that 
discrimination based on her attraction 
to women is sufficient to state a claim 
for discrimination based on sex or 
gender stereotype discrimination,” 
wrote Moody. “The EEOC held that 
‘sexual orientation is inherently a ‘sex-
based consideration,’ and an allegation 
of discrimination based on sexual 
orientation is necessary an allegation 
of sex discrimination under Title VII.” 
But Judge Moody was not willing to 
reconsider his ruling in light of this 
development. He explained: “In granting 
summary judgment for Defendant on 
Plaintiff’s claim for sexual stereotype 
discrimination, the Court concluded 
that Plaintiff’s claim was merely a 
repackaged claim for discrimination 
based on sexual orientation, which was 
not recognized under federal law as a 
class protected by Title VII. Although 
the EEOC’s decision is relevant and 
would be considered persuasive 
authority, it is not controlling. Until 
the Supreme Court or Eleventh Circuit 
recognizes the opinion expressed in the 
EEOC’s decision as the prevailing legal 
opinion, the Court declines to reconsider 
in light of the EEOC’s decision.” 
Moody also rejected Burrows’ attempt 
to reargue other aspects of his ruling. 
Although a handful of federal district 
courts had suggested that sexual 
orientation discrimination claims might 
be actionable under Title VII prior to 
the EEOC ruling, mainly in rejecting 
motions to dismiss Title VII claims, 
as yet no federal court of appeals has 
directly addressed the question in light 
of the EEOC decision, and many circuit 
courts of appeals have ruled in the past 
that sexual orientation discrimination 
claims are not cognizable under Title 

VII. However, some other circuits (but 
not yet the 11th) have rejected Moody’s 
suggestion that gay litigants cannot 
assert sex stereotyping claims in cases 
where there was evidence that the 
employer’s alleged discrimination was 
actually attributable to the employer’s 
negative attitude toward perceived 
gender-nonconforming behavior by the 
plaintiff. While the EEOC’s decision 
was an important breakthrough, 
reversing a long-held position of the 
agency that had been frequently cited 
by federal appeals courts in rejecting 
Title VII claims by gay litigants, its 
impact going forward may be impeded 
by the existence of those old court of 
appeals rulings until either the courts 
of appeals reconsider those positions or 
a case eventually gets to the Supreme 
Court. Enactment by Congress of the 
recently-introduced Equality Act would 
obviate the need for such rulings, of 
course, by inserting “sexual orientation” 
into Title VII as a forbidden ground of 
discrimination.

GEORGIA – U.S. Magistrate Judge 
George R. Smith granted a motion by 
Jameka K. Evans to file a Title VII 
employment discrimination case in 
forma pauperis, but then proceeded to 
“screen” her complaint and dismiss it on 
the ground that she was actually alleging 
sexual orientation discrimination which, 
pursuant to 11th Circuit precedent, is 
not actionable under Title VII. Evans 
v. Georgia Regional Hospital, 2015 
U.S. Dist. LEXIS 1206182015 WL 
5316694 (S.D. Ga., Sept. 10, 2015). 
Evans, who filed her complaint pro se, 
also sought appointment of counsel, but 
Smith asserted that she had not shown 
“exceptional circumstances to warrant 
the appointment of counsel.” According 
to her complaint, during her 2012-
2014 employment at the hospital as a 
security officer “she was ‘targeted [by 
her supervisor] for termination’ because 
she was perceived as gay and, while 
she did not broadcast her sexuality, ‘it 

is evident that I identify with the male 
gender because I presented myself 
visually (male uniform, low male 
haircut, shoes, etc.).’ She claims that her 
supervisors harassed her because of her 
perceived homosexuality, and she was 
otherwise ‘punished because my status 
as a gay female did not conform to my 
department head’s … gender stereotypes 
associated with women. This caused a 
great strain on me and created a hostile 
work environment. Chief [Charles] 
Moss also appointed/promoted a less 
qualified person with no prior security 
experience as my direct supervisor.’ 
Evans ‘left the job voluntarily.’ She 
wants the named defendant to ‘be held 
liable [for discriminating against her] 
based on [her] sex as a gay female in 
violation of Title VII.’” Proceeding 
without any reference to the EEOC’s 
decision in a federal employee case 
that Title VII covers sexual orientation 
discrimination claims, Baldwin v. Foxx, 
2015 WL 4397641 (EEOC, July 15, 
2015), Magistrate Smith asserted that 
even though the 11th Circuit had not 
addressed the issue, “every court that has 
done so has found that Title VII was not 
intended to cover discrimination against 
homosexuals.” He cited for this a 2nd 
Circuit decision from 2000, and a recent 
district court case from Florida, as well 
as an 11th Circuit case from 1997 that 
upheld a same-sex harassment claim 
but proclaimed that the court was not 
holding “that discrimination because 
of sexual orientation is actionable.” He 
also cited a handful of other district 
court opinions from around the country 
pre-dating the EEOC’s recent action. 
He also rejected any coverage based on 
gender non-conformity, writing, “to say 
that an employer has discriminated on 
the basis of gender non-conformity is 
just another way to claim discrimination 
based on sexual orientation.” He didn’t 
bother to note the federal circuit court 
decisions that have accepted gender 
non-conformity claims by gay plaintiffs 
as being actionable under Title VII 
and other federal sex discrimination 
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laws, instead relying on an Alabama 
federal district court decision in a 
housing discrimination case from June 
16, 2015, Thomas v. Osegueda, 2015 
WL 3751994, rejecting a gay “sexual-
stereotyping” claim. Smith also rejected 
Evans’ retaliation claim, which was 
based on her alleged complaints to 
hospital officials about her treatment, 
finding that because sexual orientation 
discrimination is not unlawful under 
Title VII, such complaints are not 
“protected activity” within the meaning 
of the Title VII retaliation provision. 
In a lengthy footnote, Smith contended 
that the EEOC’s right to sue letter in 
this case did not clearly cover Evans’ 
sexual orientation discrimination and 
retaliation claims. 

ILLINOIS – An Administrative Law 
Judge for the Illinois Human Rights 
Commission ruled on September 15 
in Wathen v. Walder Vacuflo, Inc., 
Charge No. 2011SP2488/89, that a bed 
& breakfast violated the state’s Human 
Rights Law ban on sexual orientation 
discrimination when it denied access 
to a same-sex couple to hold their civil 
union ceremony at the facility in 2011 
after the state’s civil union law went 
into effect. ALJ Michael R. Robinson 
found that the denial was based on the 
sexual orientation of the two men, and 
that the respondent, which regularly 
hosted weddings, had failed to show 
that hosting a same-sex civil union 
ceremony would require anything 
of the B&B that was different from 
what they provided for weddings. The 
Respondent’s owners claimed that they 
were entitled to deny service based on 
their religious beliefs under the state’s 
Religious Freedom Restoration Act 
(RFRA). The Complainants argued that 
RFRA was a restriction on government 
action, and this was a dispute between 
private parties. Robinson concluded on 
this point, “In viewing the current status 
of the instant Complaint, I agree that 
neither the Department of Human Rights 

nor the Commission itself is a ‘party’ at 
this juncture of the instant lawsuit in the 
sense that neither agency has initiated 
an action against the Respondent. 
Indeed, Complainants make a valid 
point when they assert that they should 
not be required to step in the shoes of 
the Department or the Commission 
in order to provide sufficient legal 
support for section 5-102(A) from any 
constitutional or statutory challenge, 
since the Attorney General would be 
in the best position to make any such 
arguments.” However, Robinson noted 
that if this case is appealed to the courts, 
the RFRA argument can be raised and 
resolved in a judicial forum. On the other 
hand, he said that if it were found that 
the B&B could raise a RFRA defense 
in this administrative proceeding, he 
would “find that Respondent has not 
established a violation of the RFRA, 
since it failed to factually support any 
claim that forcing it to host same-sex 
civil union ceremonies would cause 
a substantial burden on its exercise 
of religion, even if I could attribute 
the religious views of the Walders 
[owners of the B&B] to the corporate 
Respondent.” Robinson noted that the 
complainants had not asked the Walders 
to run the ceremony or participate in any 
way in its planning, merely to provide 
the facilities. Robinson noted a then-
recent decision by the 7th Circuit Court 
of Appeals in Grace Schools v. Burwell, 
which had rejected an argument that 
Robinson saw as analogous under 
the Affordable Care Act. Denying 
Respondent’s motion for summary 
judgment and granting Complainant’s 
cross-motion, Robinson set a telephone 
conference for September 28 for the 
purpose of setting a date for a hearing 
on damages and the submission of a fee 
petition by the Complainant’s counsel as 
prevailing parties. 

ILLINOIS – We no longer bother 
reporting on most court opinions 
routinely affirming denials of disability 

benefits to HIV-positive people who are 
appealing denials by the Social Security 
Administration upon finding that the 
individual was capable of working, but 
we do report when there is a case where 
the court finds an egregious error by 
Administrative Law Judge that we deem 
worth reporting. In Hoffman v. Colvin, 
2015 WL 5576655 (N.D. Ill., Sept. 21, 
2015), U.S. Magistrate Judge Young 
B. Kim, ruling on cross-motions for 
summary judgment, granted William 
Hoffman’s motion and denied the 
government’s motion, finding that the 
ALJ had mischaracterized the medical 
evidence and gave insufficient weight to 
the conclusions of his treating physician, 
who had retired during the course of 
Hoffman’s application for disability 
benefits. Hoffman was diagnosed with 
HIV in 1986, but had been well enough 
to work until September 2009, when 
accumulated medical problems caused 
him to leave his job and apply for Social 
Security disability benefits. Among the 
physical ailments documented were 
degenerative disc disease, neuropathy 
in his feet, diabetes, hepatitis B, heart 
problems (he had two stents inserted 
to deal with severe chest pain while his 
application for benefits was pending), 
and chronic fatigue, causing him to nap 
several hours every afternoon. In filling 
out the residual functional capacity 
questionnaire, Dr. Kowalski, the doctor 
who had been treating him from 2002 
through 2011, described his severe 
impairments and concluded that he was 
functionally limited in walking, sitting 
for more than 45 minutes at a time, 
standing for more than 30 minutes at a 
time, lacking physical dexterity needed 
to crouch, squat, climb, stoop or bend, 
and being likely to have “good days” and 
“bad days” resulting in more than four 
absences a month due to impairments 
or treatment. A person whose condition 
will predictably cause him to be absent 
from work close to 50 days a year is 
unlikely to be able to hold down a full-
time job, one would assume, especially 
when one considers all the physical 
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limitations. Hoffman was taking dozens 
of pills for his various conditions every 
day. After Kowalski retired, a new 
doctor who had limited contact with 
Hoffman, Dr. Patel, filled out a new 
form in which she stated that she has 
“not seen this patient enough to really 
be able to assess” his impairments. A 
state consulting physician disagreed 
with some of Hoffman’s claims about 
his physical limitations based mainly 
on a review of his medical records, and 
another physician who saw Hoffman 
at the request of the government spent 
all of 40 minutes with him, did not 
have access to all the medical records, 
and reached conclusions significantly 
differing from those of Dr. Kowalski. 
A vocational expert testified at the 
hearing that Hoffman would be able 
to perform unskilled, light jobs, 
such as a small products assembler, 
packager, or sorter. (Hoffman’s prior 
occupations had included school bus 
driver, inventory control supervisor, 
data conversion operator for the 
postal service, newspaper delivery 
person and temp work.) The ALJ, 
mischaracterizing the form submitted 
by Dr. Patel, stated that she had found 
no impairment, and gave “little weight” 
to Dr. Kowalski’s conclusions because 
they were “inconsistent” with the other 
doctors’ reports. Judge Kim found 
this improper, pointing out the limited 
exposure Dr. Patel had and her own 
“professional judgment that she did not 
have enough information to assess him.” 
The court found that the ALJ had failed 
to consider the many factors set forth in 
the regulations for evaluating a treating 
physician’s opinion. “Instead of focusing 
on relevant factors like Dr. Kowalski’s 
HIV specialty and the length and 
depth of his treatment relationship with 
Hoffman,” wrote Judge Kim, “the ALJ 
criticized Dr. Kowalski’s opinion for its 
purported lack of consistency with other 
medical evidence.” Kim concluded, 
“The ALJ therefore appears to have 
selectively analyzed the record to focus 
on medical issues that were not Dr. 

Kowalski’s focus in order to minimize 
his opinion. The ALJ did not provide 
substantial justification for granting 
Dr. Kowalski’s opinion ‘little weight,’ 
particularly in light of the deficiencies 
in the other medical opinions that the 
ALJ afforded ‘great weight.’” Further, 
the court found, “Given the ALJ’s 
clear error in weighing the medical 
opinions, this court finds that the 
ALJ ‘failed to build the “accurate and 
logical bridge from the evidence to 
[her] conclusion”’ regarding Hoffman’s 
[residual functional capacity].” The 
court also expressed “concerns about 
the ALJ’s credibility determination” 
as to Hoffman’s testimony “in light 
of the improper weighing of medical 
opinions.” The court opined that with a 
correct weighing of medical opinions, 
the ALJ might reach a different 
decision on remand. Although the ALJ 
had presented a detailed analysis of 
all of Hoffman’s medical claims, the 
court concluded that a remand was 
appropriate so that all these claims 
could be reconsidered based on a more 
appropriate weighing of the various 
medical opinions in the record.

ILLINOIS – In addition to the decision 
reported above, there is another case 
from a different U.S. Magistrate Judge 
in Illinois, Sheila Finnegan, granting a 
motion by Karl Warren to overturn the 
Social Security Commissioner’s denial 
of disability benefits (SSI) in Warren 
v. Colvin, 2015 WL 5081586 (N.D. 
Ill., Aug. 27, 2015). Warren has been 
dealing with HIV infection since being 
diagnosed at age 23 in 1992, having gone 
through various stages of medication, 
side-effects, and periods of better or 
worse health. He most recently applied 
for SSI on June 15, 2011, alleging that 
he had been disabled since February 
2, 2008. He had received SSI for some 
time in the past, but his benefits were 
terminated for reasons which Judge 
Finnegan relates are not documented 
in the record in this case. The opinion 

provides a detailed summary of Warren’s 
medical history from 2008 forward, 
showing extended contact with several 
HIV doctors. Warren’s occupation 
was as a phlebotomist, and he was 
employed for various periods of time, 
although only on a very limited part-
time basis since applying for SSI, and 
encountering difficulties attributable 
to side-effects of his medications (or 
occasionally skipping medications). 
During the period of his application, 
he lost a partner to AIDS, lost his 
insurance coverage, feared becoming 
homeless, and his application under the 
Illinois ADAP program for assistance 
in paying for drugs was turned down. 
His earlier medical records showed 
good compliance with his medication 
regimen when he was insured, but 
after loss of his full-time employment 
and benefits he had difficulty filling 
prescriptions and became inconsistent 
in compliance, possibly explaining some 
of the mental and physical problems 
he encountered. The main reason why 
the court rejected the Administrative 
Law Judge’s conclusion that Warren 
was not disabled was that the ALJ too 
readily discredited his testimony, in part 
because of his non-compliance with 
treatment, and relied too heavily on the 
doctors whose opinions were based on 
reviewing medical records as opposed 
to the doctor who had actually examined 
Warren and opined that he would not 
be able to hold down a job in light of 
his physical limitations. The judge also 
noted in consistencies between the 
ALJ’s factual assertions and information 
in the record. For example, the ALJ 
criticized Warren for failing to apply 
for the ADAP program, when the record 
showed that he had applied and had 
been rejected. The case was remanded 
for reconsideration in line with the 
court’s analysis of the shortcomings in 
the ALJ’s prior decision. 

IOWA – A jury in Story County, Iowa, 
rejected a discrimination claim by 
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Douglas Schilling against Danfoss, 
a Danish-owned manufacturing 
company, asserting wrongful 
termination and harassment because 
of age and sexual orientation. Schilling 
sued in 2013, claiming that a hostile 
environment was created by four of his 
supervisors. Schilling claimed to have 
been wrongfully accused of harassing 
female employees as a pretext for 
his discharge after he planned to 
start reporting workplace safety 
violations. The company disclaimed 
any discrimination because of sexual 
orientation, and an 8 member civil 
jury concluding Schilling hadn’t 
proved his case. Schilling said he 
would meet with the state’s openly gay 
legislator, Sen. Matt McCoy (D-Des 
Moines), to discuss changes to the state 
discrimination law (which includes 
sexual orientation and gender identity) 
“to ensure the state discrimination 
laws are enforced, or to close any 
loopholes that may exist,” according to 
a Sept. 25 report in the Ames Tribune.

LOUISIANA – U.S. District Judge Carl 
Barbier (E.D. La.) granted a motion by 
the Equal Employment Opportunity 
Commission (EEOC) to intervene as 
a co-plaintiff in the pending case of 
Broussard v. First Tower Loan, LLC, 
alleging that the defendant violated 
Title VII by discharging Broussard 
because he is a transgender man and 
fails to conform to the employer’s 
gender-based expectations, preferences 
or stereotypes about somebody who was 
labeled female at birth. In a statement 
announcing the EEOC’s intervention, 
EEOC General Counsel David Lopez 
said, “Addressing discrimination 
based on gender identity is a priority 
issue for the Commission.” EEOC 
argues that the 5th Circuit’s decision 
in EEOC v. Boh Bros., accepting 
the gender non-conformity theory 
of sex discrimination in a same-sex 
harassment case in 2013, lays the 
groundwork for this action.

MARYLAND – A pro se civil rights 
action brought by a gay African-
American man against his former 
employer, the city of Baltimore and 
various named management defendants, 
crashed and burned on Sept. 23, 2015, 
when U.S. District Judge Richard 
D. Bennett granted the employer’s 
motion to dismiss in Stewart v. City 
of Baltimore, 2015 U.S. Dist. LEXIS 
127860, 2015 WL 5604279 (D. Md.). 
Navigating the shoals of federal civil 
pleading requirements is a daunting 
task for a pro se litigant without legal 
training, and Butch Stewart proved 
unequal to the task, although from 
Judge Bennett’s summary of the factual 
allegations it sounds like an experienced 
plaintiff-side employment lawyer might 
have mined sufficient facts out of the 
situation to devise a complaint that 
could survive such a pre-trial motion. 
Part of Stewart’s problem appears to 
be that he waited so long to initiate 
his case that the court found quite a 
few incidents that would have added 
substance to his claim but were time-
barred and/or not adequately exhausted 
in the administrative process prior 
to his lawsuit. In addition, he named 
individual management personnel as 
defendants, which is not authorized 
under Title VII. The court decided the 
motion without hearing oral argument, 
having concluded based on the papers 
submitted that no hearing was necessary 
to determine that Stewart’s complaint 
fell short. Judge Bennett found that 
“Stewart’s claims are deficient, as he fails 
to allege facts sufficient to support an 
inference of sex-based discrimination. 
He speculates as to Defendants’ 
motives, but simply omits any facts 
connecting the hallway assaults, written 
warnings, and June 2014 suspension 
to his sex. Mere conjecture, without 
more, does not establish a plausible 
connection between the incidents and 
sex-based discrimination. Moreover, 
Stewart fails to allege any facts with 
respect to whether the offending 
conduct was ‘sufficiently pervasive or 

severe.’ Stewart simply states that he 
was subject to ‘further harassment and 
retaliatory behavior.’ Such conclusory 
allegations cannot suffice...” The court 
also found that when Stewart actually 
made formal complaints, the company 
responded with a referral to an employee 
assistance program and an order to 
an employee to apologize to Stewart 
and desist from hostile conduct in the 
future, which seems to have solved the 
problem with that employee. Having 
found insufficient factual allegations 
to ground a Title VII claim, the court 
declined to assert jurisdiction over 
supplementary state law claims and 
ordered dismissal of the case.

MASSACHUSETTS – A mother who 
filed suit against a school district and 
various school employees on behalf of 
her son, who she alleges suffered several 
years of severe harassment and bullying 
because of his disability (attention 
deficit hyperactivity disorder and 
executive function disorder), diminutive 
stature, Jewish ethnic identification, 
and perceived gay sexual orientation, 
suffered dismissal of almost all of 
her claims in Pollard v. Georgetown 
School District, 2015 U.S. Dist. LEXIS 
125099, 2015 WL 5545061 (D. Mass., 
Sept. 17, 2015). For many of the claims, 
District Judge Denise J. Casper found 
that plaintiffs had failed to exhaust 
administrative remedies or, in the 
case of Massachusetts torts claims, 
failed to comply with strict statutory 
requirements to present their claims 
to the chief executive officer of the 
municipality for potential resolution, 
prior to filing suit. The only claim 
that survived the defendants’ dismissal 
motion was an allegation that the 
student suffered retaliation in violation 
of the Section 504 of the Vocational 
Rehabilitation Act, as she alleged that 
he was threatened with punishment for 
“retaliating” when he reported threats of 
physical violence against him. Reading 
Judge Casper’s summary of the factual 
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allegations leads one to believe that 
this is possibly yet another case of an 
incompetent school administration 
unwilling or unable to take any kind 
of action to ensure that an outcast 
student receives the respect and free 
public education to which he is entitled. 
And reading her analysis raises some 
eyebrows. Plaintiff alleges that bullies, 
referring to the boy’s Jewish identity, 
mocked him “with snide comments 
about Jews being massacred and stating 
that the Holocaust was unsuccessful 
because J.H.’s family survived.” In 
addition, they used social media “to 
express their desire to kill J.H., to stab 
him, and to beat him.” The complaint 
also alleges that students have “posted, 
texted and written on school property 
[presumably graffiti?] that J.H. is gay 
and has small sex organs.” They also 
allegedly “spied on him in the restroom 
and took and disseminated photographs 
of him there.” The complaint also alleges 
that the gym teacher “implied J.H. was 
female or referred to him as female in 
front of other students” and that other 
teachers also treated him abusively in 
various ways tend to demean and isolate 
him. Judge Casper concluded, regarding 
the claim of discrimination on account 
of religion and ethnicity: “Although 
the comments here were certainly 
objectively offensive, the factual 
allegations as presently alleged do not 
meet the high standard of severity or 
pervasiveness under well-developed 
case law, but Pollard may seek to amend 
as to same” because this count was 
dismissed without prejudice. The judge 
also pointed out that the allegations 
regarding perceived sexual orientation 
were not covered under any of the 
statutes invoked in the complaint. 

MICHIGAN – In pending Title VII 
gender identity discrimination litigation 
brought by the Equal Employment 
Opportunity Commission (EEOC) 
against RG & GR Funeral Homes, U.S. 
Magistrate Judge David Grand (E.D. 

Mich.) ruled on September 24 that the 
defendant is not entitled to discover a 
wide range of personal and medical 
information that it had requested about 
the complainant’s sexual history and 
the status of her transition process. 
The funeral home took the position 
that in order for the EEOC to pursue 
a claim of sex discrimination based 
on gender identity, it had to prove that 
the complainant, Aimee Stephens, is 
actually transgender, and thus that these 
details about her medical history were 
discoverable. Judge Grand rejected this 
argument, holding that what mattered 
was whether the funeral home believed 
that Stephens was transgender when it 
discharged her, and personal medical 
information was off limits. “Such 
information is of the most intimate and 
private nature,” he wrote, “and it would 
be harassing and oppressive to require 
its disclosure, at least at this juncture, 
where the defendant has failed to show 
its relevance.” Reuters Legal, Sept. 24.

MINNESOTA – In Sieden v. Chipotle 
Mexican Grill, 2015 U.S. Dist. LEXIS 
117458, 2015 WL 5165337 (D. Minn., 
Sept. 3, 2015), an openly gay man, 
age 49, who was discharged from a 
management position asserted claims 
of discrimination because of age and 
sexual orientation and as a reprisal for 
protected activity. U.S. District Judge 
Joan N. Ericksen granted summary 
judgment to the employer on the reprisal 
and sexual orientation claims, but denied 
the motion on the age discrimination 
claim. The reprisal claim arose from 
Philip Sieden’s protest of his manager’s 
comment that Sieden was hiring too 
many Hmong employees at one of the 
restaurants he was managing. At his 
deposition, the manager testified that 
what he had told Sieden was “don’t only 
hire Hmong employees.” Either way, of 
course, making hiring decisions based 
on national origin is illegal, so Sieden’s 
protest would be protected. But the court 
found that his discharge occurred long 

enough after this incident to undermine 
the contention it was a causative 
factor, especially when the company 
had documented many problems with 
Sieden’s performance that served to 
justify the discharge. As to sexual 
orientation, again Sieden relied on a 
comment by the manager that was made 
long prior to his discharge; The manager 
greeted Sieden by saying “guten 
morgen, fraulein” (German for “good 
morning, lady”). Sieden also showed 
that two other openly gay managers 
had been terminated “under suspicious 
circumstances.” The court found that the 
manager’s statement was “a stray remark 
remote in time from and unrelated to 
the adverse employment decision,” and 
that Sieden had failed to show how the 
manager’s treatment of these employees 
exhibited bias or discrimination due to 
their sexual orientation. However, Judge 
Ericksen found that Sieden’s factual 
allegations lent sufficient support to 
Sieden’s age discrimination claim to 
create a material fact issue as to the role 
his age made have played in the way the 
manager treated him so as to preclude 
summary judgment on that claim. This 
was based on allegations of numerous 
comments by the manager suggesting he 
wanted to clear out older store managers 
and replace them with younger 
leaders. “On this evidence,” wrote the 
judge, “a reasonable jury could find 
discrimination on the theory that [the 
manager] wanted older managers like 
Sieden out of the way, and when Sieden 
did not leave voluntarily, [he] terminated 
him because of his age.” 

MISSOURI – U.S. District Judge 
Ronnie L. White denied a motion for 
a preliminary injunction in Bone v. St. 
Charles County Ambulance District, 
2015 U.S. Dist. LEXIS 123207 (E.D. 
Mo., Sept. 16, 2015), finding that the 
defendant-employer’s decision after 
June 26, 2015, to grant health care 
coverage to the plaintiff’s same-sex 
spouse retroactively to the date when he 
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had applied for the coverage was fatal 
to the motion for preliminary injunctive 
relief, as the defendant’s action provided 
exactly what the plaintiff sought 
in the way of equitable relief. The 
plaintiff Andrew Bone and his spouse, 
Christopher Bone, were married in 
California. When Christopher Bone lost 
his job, he also lost health, vision and 
dental insurance coverage, so Andrew 
applied to his employer for dependent-
spousal benefits for his husband on 
May 1, 2015. On May 5, he was advised 
that the application was approved, 
but on May 13, when Christopher was 
hospitalized for pre-scheduled surgery, 
the employer’s human resources 
department contacted Andrew and 
advised him that actually the application 
for spousal benefits was denied because 
Missouri did not recognize same-
sex marriages. Within six weeks, 
however, the Supreme Court ruled in 
Obergefell that denial of recognition 
to same-sex marriages violated the 
14th Amendment. Bone filed this 
motion for preliminary injunction 
immediately after the Obergefell ruling 
was announced, seeking an order that 
the defendant recognize the marriage 
and enroll Christopher for coverage 
retroactive to May 1. The defendant 
informed Andrew’s attorney that it 
would do exactly that, and responded 
to the motion by arguing that injunctive 
relief was no longer necessary. Andrew 
persisted in seeking the injunction, 
however, arguing that Christopher had 
suffered irreparable injury as a result 
of the May 13 denial of coverage. 
Judge White wrote, “Plaintiffs have an 
adequate remedy at law. Plaintiffs assert 
that Christopher Bone has suffered 
adverse consequences including 
the inability to afford medications, 
the inability to pay medical bills, 
and a negatively impacted credit 
rating. Plaintiffs maintain that these 
problems will continue to exist until 
Defendant provides insurance coverage 
retroactively.” White concluded that 
inasmuch as defendant had agreed to 

provide retroactive coverage, “any other 
harm suffered by Plaintiffs could be 
adequately addressed through monetary 
damages,” so injunctive relief was not 
necessary because “Defendant has 
already provided the exact remedy 
Plaintiffs seek in their Motion for 
Preliminary Injunction.” 

NEVADA – Here is a peculiar case. 
It involves a lesbian couple, Vivian 
Wright-Bolton and Jennifer Bolton, 
resident in Nevada but married in 
Canada when same-sex marriages were 
available there but not yet in Nevada. 
There were children in the relationship. 
The women came to a parting of 
the ways and litigation ensued about 
custody. Nevada would not recognize 
the marriage at that time, of course, but 
after the Windsor decision by the U.S. 
Supreme Court in June 2013, the federal 
government would. A Canadian statute 
provides a mechanism for non-residents 
of Canada to get a divorce from a 
Canadian court if they were married in 
Canada, but it requires the cooperation 
of both spouses or an Order by a 
court from their domicile jurisdiction 
asserting that the spouses have ended 
their relationships and one spouse is 
unreasonably withholding consent to a 
divorce. Bolton, a lawyer, was diagnosed 
with cancer. She was concerned about 
the impact of her Canadian marriage on 
the pending custody case as well as the 
possibility that the federal government 
would recognize the marriage, leaving 
Wright-Bolton, from whom she had 
separated, with surviving spousal 
rights under federal law. She came 
to the chambers of Judge Melanie 
Andress-Tobiasson, before whom she 
had appeared on cases in the past, 
explained the situation to her, showed 
her a copy of the Canadian statute, and 
asked her to issue the necessary Order 
so that Bolton could obtain a divorce 
in Canada. Without notifying Wright-
Bolton or making any further inquiry 
into the facts, relying solely on Bolton’s 

ex parte representations to her, Judge 
Andress-Tobiasson issued the requested 
order, which Bolton used to obtain the 
divorce before she passed away from the 
cancer. In this case, Wright-Bolton is 
suing Judge Andress-Tobiasson on a due 
process claim and various state law tort 
claims, and also suing the Bolton estate 
and Bolton’s law firm. The motion upon 
which U.S. District Judge Andrew P. 
Gordon was ruling in Wright-Bolton v. 
Andress-Tobiasson, 2015 WL 5603343 
(D. Nev., Sept. 23, 2015), was Judge 
Andress-Tobiasson’s motion to have all 
claims against her dismissed because 
of judicial immunity. In general, judges 
cannot be sued for the execution of the 
judicial duties. Wright-Bolton argued 
that the judge did not have jurisdiction 
to issue the order requested by Bolton, 
and thus was acting outside her judicial 
role and amenable to suit. She noted 
that after she complained to the chief 
judge about Andress-Tobiasson’s action, 
Andress-Tobiasson withdrew her 
Order. (But the damage was done; the 
Canadian divorce had been granted, and 
when Bolton died, she was unmarried 
and Wright-Bolton was not a surviving 
spouse.) Judge Gordon concluded that 
Judge Andress-Tobiasson was entitled 
to dismissal of the claims against her 
on judicial immunity grounds. “Even if 
Judge Andress-Tobiasson overstepped 
the bounds of her court’s jurisdiction 
and acted in excess of her authority, 
that is not the same as acting in clear 
absence of all jurisdiction,” he wrote. 
“Because Judge Andress-Tobiasson had 
a colorable basis to assert jurisdiction 
as specified in the Canadian Act, she is 
entitled to absolute judicial immunity 
with respect to Wright-Bolton’s [42 
USC 1983 due process] claim.”

NEW YORK – U.S. District Judge 
Brian M. Cogan granted summary 
judgment to the employer in a Title VII 
and New York State and City Human 
Rights Law “refusal to hire” complaint 
brought by a bisexual job applicant in 
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Rodriguez v. New York City Health 
and Hospitals Corporation, 2015 
U.S. Dist. LEXIS 119040, 2015 WL 
5229850 (E.D.N.Y., Sept. 8, 2015). Julio 
Rodriguez, a bisexual man, applied 
for a job as an Assistant Health Care 
Program Analyst at Elmhurst Hospital 
Center, a NYCHHC facility. He was 
interviewed by Manny Lacayo, a gay 
man who is Senior Associate Director 
of the Managed Care Department 
of Queens Health Network. Lacayo 
offered the job to J.M., a man who 
was interviewed two days prior the 
Rodriguez interview. Rodriguez lacked 
the posted credentials for the job, while 
J.M. easily met them. On September 
27, 2013, Lacayo contacted Rodriguez 
and discussed possible employment 
at MetroPlus, a subsidiary of HSS. 
Between September 26 and October 
17, Lacayo and Rodriguez exchanged a 
series of text messages that, as quoted 
by Judge Cogan, sound like informal 
sexual banter between gay men. Lacayo 
told Rodriguez, for example, “I thought 
you were sexy & was looking at your 
bulge,” and when Rodriguez asked why 
he wasn’t hired, Lacayo responded “the 
other guy had better qualifications” but 
followed with another text stating “Plus 
at the end of the interview gave a good 
long kiss.” Rodriguez responded, “so if 
I would of kissed you I could of got it 
lol?” Lacayo responded, “hard to tell. . . 
I know him from Facebook for a while. 
So that’s why the kiss happened. Not 
really why I chose him.” When Lacayo 
asked whether Rodriguez would have 
“fooled around” during the interview 
and Rodriguez responded by asking 
whether that would have gotten him the 
job, Lacayo responded “yes I love dick.” 
At his deposition, Rodriguez testified 
that he perceived no sexual advances 
from Lacayo during his job interview, 
and that Lacayo had never asked him 
to engage in sex in order to get the job. 
In granting summary judgment on the 
Title VII claim, Cogan found first that 
Rodriguez’s claim was, in effect, for 
sexual orientation discrimination, which 

Cogan asserted was not actionable 
under Title VII, citing Simonton v. 
Runyon, 232 F.3d 33 (2nd Cir. 2000), 
and not mentioning the July 2015 
EEOC decision opining otherwise. 
However, Cogan continued that even 
if one treated this as a potentially 
actionable sex discrimination case, 
Rodriguez would fail because he 
did not possess the educational and 
experiential qualifications that were 
posted by HHC for this job, and thus 
no inference of discrimination could 
be drawn, especially as the person who 
was hired did meet those qualifications. 
Furthermore, even if a prima facie 
case were pleaded, the defendant’s 
legitimate reason for not hiring him 
– that he was not qualified for the 
job – would doom his claim. Cogan 
also rejected Rodriguez’s allegation 
of quid pro quo sexual harassment, 
finding that Rodriguez had sworn in 
his deposition that Lacayo did not come 
on to him during the job interview and 
that all the sexual banter in the text 
messages took place after Rodriguez 
was informed that he would not be 
offered the position. Cogan exercised 
supplementary jurisdiction over the 
state and city law claims, reaching the 
same conclusion (while acknowledging, 
of course, that Rodriguez was a member 
of the “protected class” under those 
laws that expressly reference sexual 
orientation). Rodriguez is represented 
by Alexandra Lauren Freedman of Arce 
Law Group PC, Bryan Samuel Arce of 
Akin & Smith LLC, and Erdal Ayhan 
Turnacioglu, also of Arce Law Group. 
Garrett Scott Kamen of the NYC Law 
Department represented the defendant.

NEW YORK – A host of federal, state  
and local civil rights law claims were 
asserted by Georgina C. Thomson and 
Sheila Clark against Odyssey House and 
various employees of that organization 
in Thomson v. Odyssey House, 2015 
WL 5561209 (E.D.N.Y., Sept. 21, 2005). 
Both women were employed at Odyssey 

House, an organization that provides 
counseling to prison inmates, until they 
were “let go” in 2014. Among the claims 
are sexual orientation discrimination 
claims on behalf of Thomson, an 
African-American lesbian. However, 
unfortunately, neither Thomson nor 
Clark seems to have acquired counsel in 
connection with the early stages of their 
cases, and by filing complaints with 
the New York State Division of Human 
Rights, they played into the election-of-
remedies provisions and were precluded 
from prosecuting many of their claims 
in federal court, according to the 
ruling by U.S. District Judge Margo 
K. Brodie, granting the employer’s 
motion to dismiss those claims. Other 
claims were filed pursuant to right-to-
sue letters obtained from the EEOC, 
but virtually all of those claims were 
dismissed due to statute of limitations 
problems and pleading deficiencies. 
Many of the pleading deficiencies are 
due to the apparent failure of these 
plaintiffs to have kept any kind of diary 
or record of their experiences in the 
workplace, since the court’s recitation 
of the facts is full of the ambiguities of 
imperfect recall, lacking specific dates, 
times, places, and names. Ultimately, 
having cleared out any of the claims 
that could plausibly be eliminated on 
procedural or pleading grounds, Judge 
Brodie left one claim standing, Clark’s 
race discrimination claim under 42 
USC Section 1981. However, even as 
to that, there is the problem that the 
Third Amended Complaint, in which 
this claim was first asserted, was never 
served on the three individual named 
defendants, and Judge Brodie ended her 
opinion with an order to Clark to “show 
cause within thirty days of the date of 
this Memorandum and Order why the 
Court should not dismiss this remaining 
claim as to Herbert, Brown, and Harris 
for failure to serve the TAC.”

NEW YORK – In Cook v. Colvin, 2015 
WL 5155720 (S.D.N.Y., Sept. 2, 2015), 
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U.S. District Judge Thomas P. Griesa 
adopted the report and recommendation 
of Magistrate Judge Ronald L. Ellis, 
granting in part Anthony Cook’s motion 
seeking reconsideration of the denial 
of social security disability benefits. 
Cook is HIV-positive and applied for 
disability benefits in July 2009. After 
the agency denied his application, he 
obtained a hearing before ALJ Robert 
C. Dorf on March 16, 2011. A few 
weeks later, Dorf issued a decision 
finding that Cook was disabled from 
August 1, 2008, until August 5, 
2009, the date he was examined by a 
consultative examiner under contract 
with the Social Security Administration 
who concluded based on his brief 
medical evaluation that Cook “had no 
limitations” on his ability to work. ALJ 
Dorf opined that Cook’s condition had 
improved enough to end his period of 
disability. This opinion was contrary to 
the medical records of Cook’s treating 
physician, extending over a period from 
2002 onwards, including through the 
time of Cook’s diagnosis with HIV and 
various courses of treatment. ALJ Dorf 
had opined that the consultant’s finding 
was “consistent” with contemporaneous 
findings of the treating physician, 
which Judge Ellis found to be a 
mischaracterization of the record. The 
court found that the ALJ failed to apply 
the regulatory treating physician ruled, 
which requires the ALJ to justify with 
good reasons why a treating physician’s 
findings and opinion are not accorded 
great weight in determining whether the 
applicant is disabled. Furthermore, the 
regulations set forth a detailed analytic 
process for determining whether 
somebody who was considered disabled 
has improved sufficiently to justify 
terminating benefits, and the ALJ did 
not follow this when he found Cook was 
no longer disabled based solely on the 
conclusion of the agency’s consultant 
after a brief examination.  The ALJ 
decision apparently was altogether too 
perfunctory, failing to take account in 
detail of the findings over time by the 

treating physician. “Moreover,” wrote 
Judge Ellis, “the ALJ’s sentence says 
nothing about the consistency of Dr. 
Bioh’s opinion with the rest of the record, 
nothing about Dr. Bioh’s training as an 
internist, and nothing about any other 
factors the ALJ considered. For failing 
to explain why the ALJ did not credit 
Dr. Bioh, the Court finds cause for 
remand.” Also, the ALJ did not provide 
“good reasons” for “conferring great 
weight” to the consultative physician’s 
opinion. “Especially compared to 
Dr. Bioh’s treatment record, Dr. 
Hamway’s report report should not have 
received controlling weight,” wrote 
Ellis. Ellis also found that the ALJ 
did not properly apply the Medical-
Vocational guidelines, determining 
Cook’s employability without any 
expert vocational testimony, and that 
he erred in his credibility analysis of 
Cook’s testimony. “The ALJ offered no 
reasons for finding Cook not credible,” 
wrote Ellis. “As a result, this Court 
cannot intelligibly review the record 
to see whether substantial evidence 
supports the ALJ’s finding.” Ellis 
recommended that the district court 
remand the case back to the Social 
Security Administration for appropriate 
administrative proceedings to determine 
whether and when Cook’s condition had 
improved sufficiently to state on the 
basis of medical evidence that he was 
capable of holding down a job. Cook 
had previously worked as a security 
and fire-safety officer, jobs requiring 
prolonged periods of standing, and his 
treating physicians reported side-effects 
of his HIV-medication that made such 
employment untenable, including 
the need for frequent rest-breaks and 
bathroom breaks due to diarrhea. The 
ALJ never indicated in his opinion what 
jobs Cook could hold down with the 
physical limitations he suffered. From 
the court’s description, it sounds like 
the ALJ took altogether too many short-
cuts in quickly writing a decision that 
failed to engage the analytical process 
set out in the governing regulations. 

OHIO – In Russell v. Commissioner of 
Social Security, 2015 WL 5102616 (N.D. 
Ohio, Aug. 31, 2015), U.S. Magistrate 
Judge William H. Baughman, Jr., found 
that a denial of social security disability 
benefits to Kelly Russell, a man living 
with HIV, should be reconsidered on 
remand. Judge Baughman stated two 
bases for his finding that “substantial 
evidence does not support the finding 
of the Commissioner that Russell had 
no disability.” First, the administrative 
law judge’s decision in the case lacked 
“a clear analysis specifically addressed 
to Listing 14.08 setting forth the precise 
reasoning behind the ALJ’s decision,” 
which left the judge to “assemble that 
reasoning from other finding in other 
parts of the opinion. Thus, while the 
assembled pieces may appear to fit 
together into a coherent whole, the fact 
that the assembly was done by the Court 
and not the ALJ undermines any finding 
that the ALJ’s decision, not mine, was 
supported by substantial evidence.” 
Thus, the decision had to be remanded 
for “a clearer, more specific analysis of 
this issue, and a more precise articulation 
of the resulting decision.” In particular, 
Russell had argued that the evidence 
documented “repeated manifestations 
of his HIV infection.” Among other 
things, the ALJ did not explain the basis 
for assigning weight to various medical 
opinions in the record, and had accorded 
little weight to the opinions of Russell’s 
treating physician. This was a second 
reason for finding a lack of substantial 
evidence; the ALJ assigned the two 
functional opinions in the record by 
Russell’s treating physician “little 
weight,” stating reasons that the judge 
found unpersuasive. The court found 
the ALJ’s reasoning inconsistent with 
controlling precedent, and concluded: 
“If there is no substantial evidence for 
rejecting Dr. Parrisbalogun as a treating 
source, the inquiry does not move to the 
next level of deciding what weight to 
assign, since a treating source opinion is 
entitled to controlling weight.” Perhaps 
most significantly, the judge wrote: 
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“the statement that Dr. Parrisbalogun’s 
opinion is contradicted by the record is 
difficult to assess because the ALJ did 
not point to any specific areas where the 
opinion is contrary to other evidence.” 
It is possible on remand that the same 
denial of benefits will occur, but the 
court insists that the ALJ produce 
an opinion adequately explaining the 
result by direct references to the record 
and analysis that is in accord with 
controlling precedents. 

OHIO – Independent Online reported 
on Sept. 6 that DuPage County Judge 
Ronald Sutter dismissed a “wrongful 
birth” lawsuit brought by Jennifer 
Cramblett against Midwest Sperm Bank. 
Cramblett and her same-sex partner, 
both Caucasian, had chosen a Caucasian 
sperm donor, but upon the birth of their 
child it was discovered that the sperm 
bank had erred and sent the sperm of an 
African-American donor. Cramblett and 
her partner allege that they love their 
daughter, now two-years old, but that 
they seek compensation for the “stress” 
involved in raising a mixed-race child in 
a conservative “all-white neighborhood” 
of Uniontown, Ohio. Sutter agreed with 
the Clinic’s argument that a claim of 
wrongful birth is limited to cases where 
medical negligence results in the birth 
of an unhealthy child, and Cramblett’s 
daughter was born healthy and well. 
However, Sutter ruled that Cramblett 
could refile a negligence action if she 
could prove actual damages as a result 
of the mix-up. Cramblett had sought 
$50,000 damages in the wrongful birth 
suit.

PENNSYLVANIA – Edinboro University 
offered the option to purchase 
supplemental group life insurance 
policy to staff members, and did not 
restrict them from naming domestic 
partners as beneficiaries. Dr. Philip 
Ginnetti, an employee of the University, 
purchased such coverage, signifying to 

the University’s HR representative his 
desire to designate his domestic partner, 
Albert Celec, as his beneficiary. The 
underwriter of the policy was Cigna. 
The HR representative goofed up the 
paperwork and failed to fill in Celec’s 
name in the appropriate places. After 
Ginnetti’s death, Cigna denied Celec’s 
claim for the $100,000 proceeds under 
the policy, pointing out that he was not 
named as the beneficiary. He submitted 
documentation of the men’s domestic 
partnership and living-together 
agreement, and the HR representative 
conceded that it was her fault that the 
policy was not properly completed. But 
Cigna denied Celec’s claim nonetheless. 
The policy terms specified that if no 
beneficiary was named, proceeds would 
be paid out to surviving spouse, other 
relatives, or in default of any of those, the 
executor of the estate. (Celec is executor 
of the estate.) Ginnetti was survived by 
his mother and Cigna paid out the money 
to her, even though she had initially 
disclaimed interest in it, expressing her 
understanding that Ginnetti intended 
the money to go to Celec to pay off the 
mortgage on their home. However, she 
completed a form sent to her by Cigna 
and received the money, which she did 
not pay over to Celec. Celec then filed 
suit against the University and Cigna in 
state court, seeking reformation of the 
beneficiary designation and asserting 
constitutional equal protection and 
state negligence claims. The case was 
removed to federal court. In Celec v. 
Edinboro University, 2015 U.S. Dist. 
LEXIS 124932, 2015 WL 5553728 
(W.D. Pa., Sept. 18, 2015), District 
Judge Mark R. Hornak remanded the 
case to state court for consideration of 
the state law claims, having concluded 
that the federal claims should be 
dismissed. The University enjoyed 
sovereign immunity, he found, and no 
equal protection claim had been stated 
against it. In the dispute with Cigna, the 
court found that Ginnetti’s mother, who 
had not been joined as a defendant, was 
an indispensable party. The problem 

was that joinder of her in this case 
would destroy complete diversity and, 
with federal questions out of the case, 
leave no basis for the federal court’s 
jurisdiction. The court also expressed 
concern that in the absence of Ginnetti’s 
mother, Cigna might be subjected to 
duplicative liability if the court was to 
resolve Celec’s claim against Cigna in 
his favor. A remand to the state court 
would allow Celec to join his “mother-
in-law” as a defendant to resolve the 
state law issues. Celec is represented by 
John Stember and Maureen Davidson-
Welling of Stember Cohn & Davidson-
Welling LLC, Pittsburgh. The fact 
pattern reads like an exam question for 
a course in employee benefits law.

PENNSYLVANIA – In a case involving 
a gay teenager with learning disabilities 
who was subjected to bullying and 
harassment to the degree that he 
eventually withdrew from active 
attendance in the Ligonier Valley 
School District, the 3rd Circuit U.S. 
Court of Appeals tackled a recurring 
question of statutory interpretation 
concerning the statute of limitations 
and possible time-based remedial 
limitations under the federal Individuals 
with Disabilities Education Act (IDE) 
in G.L. v. Ligonier Valley School 
District Authority, 2015 WL 5559976, 
2015 U.S. App. LEXIS 16776 (Sept. 
22, 2015). The clumsily drafted statute 
had created considerable confusion and 
differing interpretations among district 
courts in the 3rd Circuit. Attempting to 
find a sensible interpretation that was 
consistent with the goals of the statute, 
the 3rd Circuit opined that parents had 
two years after learning that their child 
was not receiving the free appropriate 
public education guaranteed by the 
statute to request a due process hearing, 
but that once liability is proven under 
the statute, “a disabled child is entitled 
to compensatory education for a period 
equal to the period of deprivation, but 
excluding the time reasonably required 
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for the school district to rectify the 
problem.” In this case, the hearing 
officer had awarded essentially no 
remedy despite finding that the school 
district had violated the statute, the 
district court had certified the question 
to the court of appeals, and now the 3rd 
Circuit has remanded the case for an 
appropriate calculation of a complete 
remedy, disapproving the hearing 
officer’s interpretation of the statute. The 
opinion by Circuit Judge Cheryl Ann 
Krause sets out the factual allegations 
in detail, providing an all-too-common 
example of incompetent and possibly 
homophobic school administrators 
whose reaction to demands for special 
education and protection against 
bullying sparked repeated unfounded 
investigations into whether G.L. and his 
family actually lived within the school 
district in an attempt to justify denying 
services, rather than making prompt 
attempts to evaluate the child’s alleged 
learning disabilities and to respond to 
the bullying problem effectively. The 
school’s principal allegedly told G.L.’s 
father that he would have to contact 
the parents of the alleged bullies 
himself; the school would not get 
involved. It was the school’s football 
coach who allegedly provoked G.L. to 
refuse to return to school, having made 
disparaging remarks to another student 
about his relationship with G.L. in the 
presence of the very students who were 
bullying him. A psychologist diagnosed 
post-traumatic stress disorder as a result 
of the bullying, on top of pre-existing 
learning disabilities. Not a pretty 
picture! 

PENNSYLVANIA – Bucks County 
Common Pleas Judge C. Theodore 
Fritsch, Jr., rejected the attempt by Klaus 
and Ingrid Kitzler to block Christine 
Kitzler’s sex reassignment surgery. 
Christine, age 48, was identified male 
at birth. Her parents claimed that she 
was mentally incompetent to make 
this decision, and had not been living 

as a woman for the requisite two years. 
Judge Fritsch found that Christine, 
who testified during an emergency 
hearing, clearly understood the three-
hour medical procedure and the risks 
attached to it, have been receiving 
hormone treatments and had lived 
as a woman. He rejected the parents’ 
demand that he appoint a legal guardian 
and require Christine to submit to an 
“independent medical exam.” Kitzler, 
a college graduate, has been through 
16 months of preoperative preparation 
and received appropriate diagnoses of 
gender dysphoria from qualified medical 
professionals. Klaus Kitzler testified, “I 
accept it, but I want to stop it. I would 
love to have a son back who goes to 
church with us on Sunday mornings,” 
and repeatedly referred to Christine as 
“he” and “son” in his testimony.  The 
petition filed in the case referred to 
Kitzler as “Christopher” throughout. 
The judge told Klaus to use feminine 
or gender-neutral pronouns to refer to 
Christine in his testimony. Christine 
insisted in her testimony that her parents 
have a daughter, not a son. “I’ll have the 
parts,” she testified. “I am a woman.” 
Michael Silverman, executive director 
of the Transgender Legal Defense & 
Education Fund, told the AP that “he 
couldn’t recall another case in which 
competency was challenged” to halt sex-
reassignment surgery. The scheduled 
surgery was delayed a few days when 
Judge Fritsch agreed to schedule a 
hearing on the petition. AP Online, Sept. 
3; The Legal Intelligencer, Sept. 4.

SOUTH CAROLINA – The state will 
pay a total of about $215,000 in legal 
fees to the prevailing plaintiffs in 
Condon v. Haley and Bradacs v. Haley, 
the marriage equality cases decided last 
year, according to www.foxcarolina.
com (Sept. 15).

SOUTH DAKOTA – An agreement was 
reached on a fee award in the South 

Dakota marriage equality litigation 
on September 25. The state will pay 
$242,000 to attorneys for the same-sex 
couples who challenged the state’s ban 
on same-sex marriage in Rosenbrahn 
v. Daugaard. The settlement will 
provide about $182,000 to Madia Law, 
the Minneapolis law firm for which 
lead attorney Josh Newville works, and 
about $59,000 for the National Center 
for Lesbian Rights, which joined as co-
counsel in the case. A spokesperson for 
Attorney General Mary Jackley said 
the money would probably come from 
the state’s extraordinary litigation fund 
rather than the A.G. Office budget. 
Had no settlement been reached, the 
plaintiffs could have petitioned the court 
for a fee award as prevailing parties, 
since the district court ruled in favor of 
the plaintiffs in January 2015, staying 
the ruling while the state appealed, 
pending the Supreme Court’s decision 
in Obergefell. After that ruling, the 
8th Circuit affirmed the district court 
ruling and the stay was lifted. www.
argusleader.com, Sept. 25. 

TENNESSEE – The Court of Appeals 
of Tennessee, approving a decision by 
Madison County Juvenile Court Judge 
Christy R. Little, rejected an attempt 
by a child’s father to use the mother’s 
same-sex relationships as a justification 
for modifying custody. In re Landon 
R., 2015 WL 5564619 (Tenn. Ct. App. 
at Jackson, Sept. 22, 2015). The parents 
were never married, but were living 
together at father’s parents’ home when 
their son was born. They began living 
apart and entered into an “agreed 
permanent parenting plan,” which the 
juvenile court approved. Under the 
plan, mother was designated primary 
custodian and had the child 208 days a 
year, while father had the child 157 days 
a year. Father depended on his mother to 
provide child care for substantial parts 
of his parenting time, while mother 
placed the child into day care, and did 
not designate father or father’s mother 
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as people authorized to remove the 
child from the various day care settings 
(of which there were several, as mother 
moved several times). Mother had a 
series of romantic partners, the last 
two leading up to the juvenile court’s 
decision being women. Father sought 
a change of primary custody to him, 
contending the mother’s frequent moves 
and different partners were destabilizing 
for the child, and injecting the mothers’ 
same-sex partners into the case. Wrote 
Judge Kenny Armstrong for the Court 
of Appeals: “Father also argues that 
Mother’s allegedly inappropriate sexual 
relationships, including relationships 
with other women, have had a negative 
influence on the child. Mother admitted 
during her testimony that her last two 
relationships have been with women. 
Mother had a girlfriend at the time 
of trial but testified that she did not 
stay overnight when the child was 
present. The trial court noted that both 
Father and the paternal grandmother 
do not like Mother’s lifestyle choices. 
However, the trial court pointed out that 
Father’s sister, who spends time with 
the child, has also been involved in a 
same-sex relationship.” (My goodness, 
gay people seem to be everywhere…!) 
After quoting Tennessee precedent that 
a parent’s sexual orientation “does not 
control the outcome of the case absent 
evidence of an adverse effect on the 
child,” Armstrong continued, “During 
the hearing, Father produced no evidence 
that Mother’s sexual orientation had 
an adverse effect on their child. At the 
time of trial, Father was unmarried 
and living with his fiancé. The trial 
court found that both parties should 
use discretion in their interactions with 
their significant others when the child 
is present. According to the trial court, 
none of his evidence produced sufficient 
reason to change Mother’s designation 
as primary residential parent.” However, 
the juvenile court did modify the 
visitation schedule in the mother’s 
favor, by making it better accommodate 
the child’s day care placements. As a 

result, the father’s annual days of child 
care were reduced to 145. The appeals 
court found that although there were not 
sufficient “changed circumstances” to 
justify changing custody arrangements 
as such, the evidence supported the 
juvenile court’s decision to restructure 
the division of time as it had done 
to rationalize the child’s day care 
schedule, evidently concurring with 
the mother’s judgment that time spent 
in a good day care environment with 
other youngsters and trained staff was 
preferable for purposes of enrichment 
and socialization to time spent at home 
with the child’s paternal grandmother.

TENNESSEE – Applying some strange 
illogic that only he can understand, 
Hamilton County Chancellor Jeffrey 
Atherton denied a divorce petition 
presented by a heterosexual couple, 
citing the Supreme Court’s Obergefell 
decision. Atherton asserted that by its 
ruling the Supreme Court had deprived 
Tennessee of its authority to decide 
what is a marriage and what is a divorce, 
and that the Supreme Court must 
clarify “when a marriage is no longer 
a marriage,” or the state courts would 
be impaired from addressing marriage 
and divorce litigation. This is absurd. 
wwwtimesfreepress.com, Sept. 3, 2015.

TEXAS – U.S. Senior District Judge 
David Alan Ezra denied an employer’s 
motion for summary judgment in Roque 
v. New 888 Restaurant LLC, 2015 U.S. 
Dist. LEXIS 129714, 2015 WL 5692572 
(W.D. Tex., Sept. 28, 2015), finding 
that there were disputed material fact 
issues in Jaidro Roque’s Title VII sexual 
harassment and constructive discharge 
case against the restaurant. Roque, a gay 
food worker, was subjected to verbal 
and physical harassment by two kitchen 
co-workers under circumstances where 
there was evidence that the owners-
managers of the Vietnamese restaurant 
were likely aware of what was going 

on. As the harassment became more 
physical, Roque felt compelled to quit. 
He claims to have routinely worked 
12 hour days, 6 days a week, and filed 
suit originally in state court claiming 
violations of the federal Fair Labor 
Standards Act and the Texas Minimum 
Wage Act. Defendants removed to 
federal court premising jurisdiction on 
the FLSA claim; Roque then amended 
his complaint to add Title VII claims 
of sexual harassment. This employer 
motion addressed the Title VII claims 
(and denied a motion by Roque to 
submit an amended complaint adding 
more plaintiffs on the FLSA claim). The 
defendants didn’t question whether Title 
VII’s sex discrimination provision would 
apply to a gay male worker alleging 
sexual harassment by male co-workers, 
mainly disputing that they could be 
held liable when he had never directly 
complained to them. The court said that 
vicariously liability would not apply 
here, but the factual allegations could 
support a claim of employer negligence 
sufficient to bring the case within Title 
VII, inasmuch as the evidence suggested 
that the owner-managers of the business 
were frequently present in the kitchen or 
monitoring what went on there through 
internet cameras. The court referenced 
in passing the sexual stereotyping 
theory of sex discrimination under Title 
VII. The court also suggested material 
fact issues about whether the employer 
responded sufficiently to the harassment, 
and whether it was bad enough to ground 
a constructive discharge claim. Roque is 
represented by the Equal Justice Center 
in Austin, with lead attorney William H. 
Beardall, as well as the Transnational 
Worker Rights Clinic.

TEXAS – In Lloyd v. Birkman, 2015 
U.S. Dist. LEXIS 117410, 2015 WL 
5202687 (W.D. Tex., Sept. 2, 2015), 
Senior District Judge David Ann Ezra 
produced a lengthy, complex decision 
concerning a claim by Robert Lloyd 
that statutory and constitutional rights 
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were denied when he was passed over 
for appointment as interim constable 
in Williamson County Precinct 3, in 
part due to his views about same-sex 
marriage expressed at his interview with 
the selection committee. The position 
of constable is elective, but when a 
constable resigns during his term, the 
county Commission may constitute a 
selection committee to fill the position 
by appointment on an interim basis 
until the next election. The incumbent 
constable resigned on February 14, 
2013. Lloyd was one of many applicants 
for the interim appointment and was 
interviewed on March 18, 2013. During 
his interview, he was asked about his 
views on abortion, same-sex marriage, 
church membership, and political 
affiliation, among other things. He 
alleges that when he said he was opposed 
to abortion, except for cases of rape, 
incest, or the health of the mother, two 
members of the committee frowned and 
exchanged disapproving glances. When 
he was asked about same-sex marriage, 
he responded that he was a heterosexual 
who had been married for over nineteen 
years and believed based on his faith 
that marriage was between a man and 
a woman, but the laws were shifting 
and the Supreme Court could change at 
any time. A member of the committee 
said if he was appointed to the position, 
he would need to come up with a 
better answer on same-sex marriage. 
The questioning about his political 
affiliation and whether he was liberal 
or conservative pointed to a political 
litmus test (conservative Republican) 
for the position. When the Commission 
appointed another candidate (whose 
credentials Lloyd questioned compared 
to his own), Lloyd filed a federal suit, 
claiming violations of the 1st and 14th 
Amendments of the U.S. Constitution 
and Texas Constitutional provisions 
protecting equality rights and privacy 
and prohibiting religious tests for 
office, and amended his complaint 
to add claims under Title VII of the 
Civil Rights Act of 1964 and the Texas 

Commission on Human Rights Act 
alleging employment discrimination 
because of religion. At one point two 
other disappointed applicants were 
joined as plaintiffs, but they dropped out 
of the case. Summary judgment motions 
were filed on both sides of the case, and 
a magistrate judge recommended that 
individual members of the Commission 
should win summary judgment on the 
statutory claims (because discrimination 
statutes provide for liability by the 
employer, which in this case would 
be the county, not by individuals) but 
that their summary judgment motions 
should otherwise be denied, and 
recommended granting Lloyd’s motion 
for summary judgment on his Texas 
privacy claim. Judge Ezra’s bottom 
line was that Lloyd could proceed with 
some of his constitutional and statutory 
claims, as to which there were material 
fact issues, but some must be dropped 
from the case. A complicated analysis 
ensued about whether this could be 
considered an employment decision, 
whether the constable position was 
exempt from civil rights laws because it 
was elective, and whether it was subject 
to the employment discrimination 
statutes. As an interim appointee, the 
judge decided that this decision would 
come under the civil rights laws. 
Specifically on the questioning about 
same-sex marriage, he concluded that 
the Commissioners enjoyed qualified 
immunity at the time they made their 
decision on constitutional claims 
concerning making a decision based 
on the candidate’s view about same-sex 
marriage, but on the broader question 
of taking the candidate’s religious 
affiliations and views into effect, there 
was no qualified immunity since it 
was well established that these were 
inappropriate considerations for such an 
appointment. The Commissioners’ main 
argument in defending their decision-
making process was that their intent 
was to appoint an interim constable 
who could successfully run for election, 
so it was legitimate for them to treat 

electability as a test for appointment. 
Given the demographics and past voting 
patterns in the district, a candidate who 
did not have a hardline position against 
abortion and same-sex marriage and 
who was not a conservative Republican 
affiliated with a suitable church would 
in their view not be electable, regardless 
whether the job functions of the 
constable had any relationship to either 
of those issues. Their political analysis 
might be correct, but whether these 
considerations could overtly figure in 
such an appointment position of course 
raises serious questions of constitutional 
and statutory rights when one conceives 
this as a hiring position for a non-policy-
making public sector job.

TEXAS – U.S. District Judge Frank 
Montalvo granted summary judgment 
in favor of Texas Tech University Health 
Sciences Center, rejecting discrimination 
and failure to accommodate claims 
under the Americans with Disabilities 
Act and Section 504 of the Vocational 
Rehabilitation Act brought by Carlos D. 
Robles, an HIV-positive man who was 
discharged from a position as a patient 
services specialist. Robles v. Texas Tech 
University Health Sciences Center, 
2015 WL 5542493 (W.D. Tex., Sept. 18, 
2015). Judge Montalvo found that even 
if one assumed that Robles had alleged 
the elements of a prima facie case, the 
employer had responded with sufficient 
documentation of work-related reasons 
for his discharge to place the burden on 
Robles to show pretext, which the court 
held he had failed to do. In particular, the 
court found, Robles had failed to show 
that there were any similarly-situated 
employees who were not subjected to 
discipline or discharge. He cited many 
co-workers with disciplinary problems, 
but the court found that the nature of 
their problems was different from his. 
Judge Montalvo pointed out that the 
standard for liability is different under 
the two statutes upon which Robles 
relied. Under the ADA, he wins if he 
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shows that his disability (HIV infection) 
is a motivating factor in his discharge, 
whereas he is protected under Sec. 504 
only if he shows that his disability is 
the “sole” reason for his discharge. 
Thus, necessarily, his Sec. 504 claim 
was held non-meritorious when the 
court found against him on his ADA 
claim. Following 5th Circuit precedent, 
Montalvo treated Robles’ “failure to 
accommodate” claim as separate and 
distinct from his discrimination claim, 
and found that this claim was precluded 
by Robles’ failure to raise it in his 
EEOC charge. There was no indication 
that the charge put the employer on 
notice of a failure to accommodate 
claim, or that the EEOC investigation 
of the charge would necessarily address 
that, especially as Robles had checked 
“no” on the intake form in response to 
the question whether he had asked his 
employer “for any changes or assistance 
to do his job because of his disability”! 
Unless the need for an accommodation 
would be obvious to the employer, the 
employee needs to request it in order to 
invoke the employer’s accommodation 
duty. Robles is represented by Soraya 
Yanar Hanshew, El Paso.

TEXAS – For the first time, a Texas court 
will recognize a same-sex common 
law marriage when Travis County 
Probate Judge Guy Herman gives 
final approval to a settlement reached 
between Sonemaly Phrasavath and legal 
heirs of Stella Powell, her partner who 
died from cancer in June 2014 after 
the women had lived as a couple for 
eight years. Powell had died without 
executing a will that she had drawn 
up, which divided her estate between 
Phrasavath, Powell’s three siblings, her 
mother, and a church. Two of Powell’s 
siblings filed suit in 2014, asserting that 
Powell was single at her death because 
she was not married under Texas law, so 
she was not entitled to any of the estate. 
Phrasavath argued that the Texas ban on 
same-sex marriage was unconstitutional 

and her relationship with Powell should 
be recognized by the court as a same-
sex marriage. Judge Herman ruled in 
Phrasavath’s favor in February 2105, 
at a time when the Texas ban had been 
declared unconstitutional by a federal 
district court in San Antonio but the 5th 
Circuit had not yet ruled on the state’s 
appeal and the Supreme Court had 
not yet ruled on the marriage equality 
issue. Subsequently, the Powell family 
members and Phrasavath negotiated a 
settlement under which she will receive 
about half of the estate. Since then, 
of course, the Supreme Court ruling, 
followed by a 5th Court ruling, have 
established that Herman was correct: the 
Texas ban violated the 14th Amendment. 
Lawyers for Texas attorney general Ken 
Paxton, intervening in the case, argued 
that the court need not make any formal 
declaration as to a common law marriage 
between the women, as the parties had 
settled the matter between them, but 
Herman rejected that argument and set 
an October 5 hearing to issue a formal 
declaration. www.mystatesman.com, 
Sept. 15. 

TEXAS – Brooke Powell and Cori Jo 
Long were married in 2010 in New 
Hampshire but lived in Texas. In 
September 2014, the District Court in 
Tarrant County rejected on jurisdictional 
grounds their petition for an uncontested 
divorce, finding that Texas did not 
recognize their same-sex marriage. They 
appealed, and their appeal was pending 
when the Supreme Court of the United 
States decided Obergefell v. Hodges, 
135 S. Ct. 2584 (June 26, 2015). They 
filed a motion with the court of appeals 
asking that their case be remanded to 
the trial court for reconsideration in 
light of Obergefell.  In Powell v. Long, 
2015 WL 4776109 (Texas Ct. App., Aug. 
13, 2015), the court granted the motion, 
reversed the trial court’s judgment, 
and remanded the case for “further 
proceedings,” citing several prior cases 
in which the Texas appeals courts had 

remanded appeals of trial court orders 
when subsequent appellate rulings had 
brought the trial court’s decision into 
question. Interestingly, the opinion by 
Chief Justice Terrie Livingston avoids 
suggesting what the outcome of the 
remand should be, as if it remains an 
open question in Texas whether same-
sex couples married elsewhere can 
seek divorces in Texas after the U.S. 
Supreme Court has ruled that states 
must recognize same-sex marriages 
contracted lawfully in other states. (This 
was expressly a part of the Obergefell 
decision, as several of the consolidated 
cases decided on that appeal involved 
marriage recognition issues and the 
Court expressly referenced the issue in 
its decision, the state respondents having 
conceded that if same-sex couples 
have a right to marry under the 14th 
Amendment, the right to recognition of 
their marriages followed as a matter of 
course.) 

WASHINGTON – The Washington 
Supreme Court ruled on September 3 
that the owner of Backpage.com may 
be subject to liability under Washington 
state law for hosting advertisements 
for the sexual services of minors in 
J.S., S.L., and L.C. v. Village Voice 
Media Holdings, 2015 WL 5164599 (En 
Banc). A sole justice dissented from the 
ruling. Writing for the court, Justice 
Gonzalez observed that in deciding a 
motion to dismiss, the court must take 
as true the plaintiff’s allegations which, 
in the view of the trial judge and the 
majority of the supreme court, were 
sufficient to suggest that Backpage.
com was taking more than a passive 
role when it came to the content of 
sexually-related advertising. This is 
significant because a federal statute, 
the Communications Decency Act, 
immunizes internet service providers 
from liability for the content of material 
displayed on their websites if they are 
merely hosting material submitted by 
users, but the immunity can be lost if 
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the service provider participates in the 
creation of the objectionable content. If 
the immunity is lost, the CDA will not 
preempt an action against the service 
provider under state law. “The plaintiffs 
allege that the defendants did more than 
just provide a forum for illegal content,” 
wrote Gonzalez. “The plaintiffs allege 
the defendants helped develop it. Taking 
the complaint as true, as we must at this 
point, we find that the plaintiffs have 
alleged sufficient facts that, if proved, 
would show that the defendants helped 
to produce the illegal content and 
therefore are subject to liability under 
state law.” The plaintiffs are three 
minor girls as to whom advertisements 
allegedly were posted on Backpage.com 
in the “escort” section. The plaintiffs 
allege to have been raped multiple times 
by adult customers who responded 
to the advertisements. They asserted 
claims for negligence, outrage, sexual 
exploitation of children, ratification/
vicarious liability, unjust enrichment, 
invasion of privacy, sexual assault 
and battery, and civil conspiracy. To 
escape the immunizing effect of the 
CDA, they alleged, according to Judge 
Gonzalez’s summary, “that Backpage is 
not immune from suit in part because 
its advertisement posting rules were 
‘designed to help pimps develop 
advertisements that can evade the 
unwanted attention of law enforcement, 
while still conveying the illegal 
message.’” In its defense, Backpage 
contends that its rule governing escort 
ads prohibit “any solicitation directly 
or in ‘coded’ fashion for any illegal 
service exchanging sexual favors for 
money or other valuable consideration,’ 
‘any material on the Site that exploits 
minors in any way,’ or ‘any material 
that in any way constitutes or assists 
in human trafficking.’” Whether those 
policy statements on the website will 
ultimately stand up may now be left to 
the trial process in a Washington state 
court unless, of course, the defendants 
file a petition for certiorari, attract 
the attention of the U.S. Supreme 

Court, and then persuade it that this 
misconstrues the scope of the CDA 
immunity provision.  

CRIMINAL LITIGATION NOTES

CALIFORNIA – In People v. 
Gebreselassie, 2015 Cal. App. Unpub. 
LEXIS 6397 (Cal. 1st Dist. Ct. App., 
Sept. 2, 2015), the court affirmed 
a guilty verdict against Asmerom 
Gebreselassie in the shooting murder of 
three members of the Mehari family on 
Thanksgiving 2006, but overturned the 
verdict against his brother Tewodros, 
who did not have a weapon with him 
and fled the scene with a Mehari child 
when his brother showed up and started 
firing. Asmerom believed that some of 
the Meharis had murdered his brother 
Abraham because Abraham suspected 
that some of the Mehari brothers were 
gay. Indeed, two of them were, although 
there was no direct evidence that they had 
anything to do with Abraham’s sudden 
death. Asmerom claimed, somewhat 
implausibly, that he came to shoot the 
Mehari brothers and their mother out 
of self-defense because he feared they 
would come after him because of his 
continuing investigation into the death 
of his brother. The court rejected all 
of Asmerom’s arguments on appeal. 
The opinion by Justice Siggins quotes 
chilling comments from Asmerom’s 
testimony, describing homosexuality 
as “unacceptable” and “disgusting.” 
Wrote Siggins: “He elaborated on 
cross-examination that ‘in our culture 
homosexuality could drive to kill each 
other. That’s something that could have 
you get killed. It’s a pride, a family 
pride. If I am a homosexual person, 
my mother would not be approached 
by anybody. My family would be shot. 
They would be considered like garbage. 
The first thing the family would do, they 
would stay away from me, or I would 
have to kill myself, or my mother or 
my family members would have to 

commit suicide.’” The court overturned 
the verdict against Asmerom’s brother 
Tewodros, finding that his conviction 
turned entirely on whether the jury 
found credible his testimony that he did 
not know that Asmerom was planning 
to come and murder the Meharis that 
day and that he did not phone to let 
Asmerom know that they were all 
gathered together in their home at that 
time. Tewodros had run into them earlier 
that day and had been invited to come 
for Thanksgiving. He was playing with 
young Isaac Mehari, who was playing 
with Tewodros’s cellphone, which was 
somehow dropped when Tewodros fled 
with Isaac when his brother came in 
and started shooting. The prosecution 
theorized that Tewodros was an 
accomplice in the murders whose role 
was to signal Asmerom by phone. At 
trial, a police investigator testified, over 
objection, that when he took Tewodros’s 
statement at the police station he believed 
Tewodros was lying, and also testified, 
over objection, that Tewodros owned an 
unlicensed gun; Tewodros had testified 
that he had purchased a gun, taken the 
safety course and obtained a license, 
but that the gun was locked up in a box 
at home and he had never used it. The 
investigator’s testimony was based on 
hearsay: that he had asked other people 
in the department to confirm Tewodros’s 
statements about the gun but that they 
had found no record of a license in 
his name. The next day the trial judge 
refused to allow Tewodros to resume 
the stand to rebut the testimony about 
the license with documentary evidence, 
ruling that the evidence was not relevant 
to the case. The court found that these 
two items of testimony which went to 
Tewodros’s credibility should not have 
been admitted, the first as inappropriate 
opinion testimony and the second as 
double-hearsay, and Tewodros should 
have been allowed to introduce the 
rebuttal evidence on the license. That 
these incorrect evidentiary rulings 
might have resulted in his conviction, 
which had to be reversed.
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CONNECTICUT – In State v. O’Brien-
Veader, 2015 WL 5090194 (Conn. 
Supreme Ct., Sept. 8, 2015), the court 
affirmed a jury verdict finding that 
Matthew O’Brien-Veader was guilty of 
the murder of Joed Olivera, a homeless 
gay man who was living in an abandoned 
factory building in Waterbury in which 
O’Brien-Veader had also lived for a 
time. The jury rejected the defendant’s 
homosexual panic defense – i.e., that 
his rage at the knowledge that Olivera 
was sexually attracted to him and had 
masturbated and ejaculated on him in 
the past while he was sleeping in the 
factory led him to murder Olivera, thus 
justifying lesser manslaughter charges. 
Olivera was convicted on charges of 
murder, kidnapping and felony murder, 
the gory details spelled out in the 
Supreme Court’s opinion summarizing 
the record at trial. Olivera did not deny 
having killed the victim, but told an 
elaborate story in his statement to the 
police of how he had visited Olivera and 
warned him “that I had a girlfriend and 
I am not a fag. I asked him if I could 
trust him and he said ‘yes.’ Eventually 
I went to sleep... in the corner of the 
bed... If I felt a hand in the wrong place 
I probably would have cut his hand off... 
I fell asleep and nothing happened that 
night. For some reason when I woke up 
I felt like I was violated, I kept thinking 
about [him] saying he jerked off on 
me. Every minute that went by, I got 
madder and madder. [He] gave me $10 
and asked me to go buy beer… I took 
the money and... bought a $5 bag of 
marijuana. I went back to the factory 
and stayed on the first floor and smoked 
some of the marijuana. I was pacing 
back and forth and thinking about what 
I was going to do to him. I decided that 
I needed to kill him for what he did to 
me. I wanted answers from him and I 
was going to get them before I killed 
him.” He went back up to the third floor 
where Olivera was, confronted him, got 
into a knife fight and ultimately pushed 
him through a hole in the floor so he 
would fall to a lower level. This didn’t 

kill Olivera, who was pleading for his 
life. “As the victim continued to plead 
with the defendant,” wrote the court, 
“the defendant hit him with a fluorescent 
light tube, and then stabbed him in the 
neck, chest, shoulder, and head with the 
dagger more than thirty times until the 
victim appeared dead. The defendant 
then covered the victim’s body with 
debris, and gathered his belongings 
from the third floor.” O’Brien-Veader 
was apprehended because he told 
friends what he had done and somebody 
contacted the police. At the trial, 
he did not deny killing Olivera, but 
presented “expert testimony” from Seth 
Feuerstein, a psychiatrist, “who opined 
that, because of the defendant’s severe 
homophobia, his actions at the time 
of the attack constituted an emotional 
‘reaction,’ albeit one without a ‘formal 
psychiatric diagnosis . . .’ Subsequently, 
the jury returned a verdict finding the 
defendant guilty on all counts…” The 
appeal centered on the defendant’s 
contention that the prosecutor had made 
improper statements during the cross-
examination of Feuerstein, calculated 
to diminish Feuerstein’s authority and 
express an opinion on the character of 
the defendant, and as well in his closing 
statement to the jury. While the Supreme 
Court agreed that there were some 
improper statements by the prosecutor 
during the cross-examination, it 
concluded that they were not sufficient 
to make the verdict constitutionally 
defective when compared to the kind 
of improper statements that had been 
found to merit reversals in prior cases. 

MICHIGAN – The Court of Appeals of 
Michigan affirmed the jury conviction 
of an openly gay high school swimming 
coach on five counts of engaging in 
sexual penetration with a male student 
between ages 16 and 18 (criminal sexual 
conduct in the third degree), a felony, in 
People v. Algra, 2015 Mich. App. LEXIS 
1658, 2015 WL 5247277 (Sept. 8, 2015). 
In the same trial, the jury acquitted 

Algra of three counts of criminal sexual 
conduct in the first degree involving 
a younger student. In appealing his 
sentence, Coach Algra attacked various 
evidentiary rulings by the trial court, 
including admission of testimony about 
sexually explicit pictures found on his 
home and office computers and about 
a text message conversation between 
Algra and another man that could be 
construed as supporting the argument 
that Algra engaged in sexual activity 
outside his relationship with his same-
sex partner. The court of appeals 
concluded that all of the evidence 
admitted was relevant to the charges and 
that there was no erroneous evidentiary 
ruling sufficient to justify rejecting his 
conviction. Algra was sentenced to 5-15 
years in prison. 

TEXAS – Principal Deputy Assistant 
Attorney General Vanita Gupta and 
U.S. Attorney Kenneth Magidson 
(S.D. Texas) announced that Jimmy 
Garza, 33, pleaded guilty in federal 
court in Corpus Christi to one count 
of conspiracy to commit hate crimes 
and one court of a hate crime violation 
based on the victim’s sexual orientation. 
Garza assaulted a gay African 
American man in Corpus Christi on 
March 8, 2012. During the plea hearing, 
reported the Justice Department on 
September 24, “Garza admitted that 
he and others conspired to assault a 
gay African-American man because of 
his race and sexual orientation,” and 
that “during the assault, he and his co-
conspirators punched and kicked the 
man, and assaulted him with various 
weapons, including a frying pan, a 
mug, a sock filled with batteries, a 
broom and a belt. Garza admitted that 
when the victim began to bleed, the 
conspirators forced him to remove all 
of his clothing and clean up the blood 
through the apartment. After the victim 
was completely naked, Garza held a 
gun to the victim’s head, while a co-
conspirator sodomized the victim with a 
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broom handle. During the assault, Garza 
poured bleach into the victim’s face and 
eyes, and struck him with a handgun. 
The conspirators also whipped the 
victim on the back with a belt. Garza 
acknowledged that throughout the 
assault, the conspirators repeatedly 
called the victim racial and homophobic 
slurs, and made other anti-black and 
anti-gay statements.” Sentencing is 
scheduled for December 9. Garza is 
incarcerated pending sentencing. He 
could receive up to 15 years. Another 
one of the conspirators, Ramiro Serrata 
Jr., pled guilty on September 15 and will 
also be sentenced on December 9.

TEXAS – The Dallas Morning News 
reported Sept. 3 that Roger Joe Kessler, 
44, a former Richardson school teacher 
who told police he was HIV-positive, 
was sentenced to 12 years in prison 
after pleading guilty to sexual assault 
of a 15-year-old boy he met through 
Grindr, a dating app. He was indicted by 
a grand jury last year on five counts for 
conduct that took place between April 
and September 2014. He was arrested 
on September 10, 2014, when the boy’s 
mother saw him leaving the family’s 
backyard, thought he was a burglar, and 
followed and detained him until police 
arrive. Kessler told the police he was 
there to “meet a guy for sex,” according 
to the newspaper report, and initially 
told them he thought he was meeting 
a college student but later admitted 
he knew the boy was 15. He also told 
police he had not disclosed his HIV 
status to the boy, whom he had met four 
times for sex.  The news report did not 
mention whether the sexual conduct was 
unprotected.

PRISONER LITIGATION NOTES

CALIFORNIA – United States 
Magistrate Judge Dennis L. Beck 
granted summary judgment for 

defendants on claims of excessive 
force and deliberate indifference to 
health care filed by transgender inmate 
Andrew W. Martin in Martin v. Chavez, 
2015 U.S. Dist. LEXIS 117368, 2015 
WL 5159385 (E.D. Calif., September 
2, 2015). The case illustrates the 
limitations facing even a persistent pro 
se plaintiff in overcoming opposing 
expert testimony in summary judgment. 
The events began with an attack on 
Martin by another inmate during a 
“Rolling Blackout” – deployment 
of officers to other prisons, leaving 
reduced security staff to maintain order 
– prompting an officer (Defendant 
Flores) to use pepper spray on both 
inmates (but striking only Martin), 
following by Martin’s admission to 
administrative segregation, and by the 
alleged denial of adequate medical 
treatment for her injuries. Earlier (order 
of 3/12/13), Judge Beck dismissed 
several causes of action against 
defendants (including the warden) on 
systemic claims arising from policies 
about Rolling Blackouts, use of pepper 
spray, medical policies in segregation, 
and an officer’s transphobic remarks. 
Later, after Martin was released from 
custody, Judge Beck granted her motion 
to compel discovery (order of 7/9/14) of 
such things as: videotapes of the use of 
force, of her injuries, and (in part) of her 
disciplinary hearing (wherein Martin 
was found “not guilty”); unredacted 
copies of her medical records; written 
accounts of the incidents; and policies 
on use of force during Rolling 
Blackouts. In the instant decision, Judge 
Beck considered whether there were 
triable issues against Officer Flores 
and two physicians who saw Martin 
once each while she was in segregation 
– all three of whom sought summary 
judgment, as to which Martin failed to 
file her own statement of disputed facts.  
Judge Beck made detailed numbered 
findings, based on defendants’ papers 
and Martin’s verified complaint. He 
found as a matter of law that Flores’ use 
of pepper spray was not excessive force 

under Hudson v. McMillian, 503 U.S. 
1, 8-9 (1992), because: Flores did not 
know at the time which inmate was the 
aggressor; he used minimum force to 
quell the fight; and, although there was 
a delay in decontaminating Martin from 
the pepper spray, most of her injuries 
were caused by the other inmate, 
not by Flores. On the medical claim, 
Judge Beck relied on several physician 
affidavits, including statements from 
both defendant doctors that detailed 
their examinations, findings, and 
medical opinions of Martin’s injuries, 
which included blurred vision and eye 
burning, hearing loss and dizziness, 
back pain, and a possible facial 
fracture (per dental x-rays). Although 
one defendant doctor’s examination 
was conducted through cell bars, he 
used medical equipment – examining 
Martin for eye, ear, and nerve and 
balance injuries and making findings 
appropriate to the presentation. Judge 
Beck found that the other defendant 
doctor (who saw Martin upon release 
from segregation) also professionally 
examined Martin for her complaints, 
made appropriate findings, and ordered 
needed follow-up care, which was 
later confirmed by Martin’s primary 
prison physician (who had a radiologist 
review the x-rays, which showed a 
normal sutural junction in the skull 
and not a fracture). Judge Beck found 
that Martin produced “no evidence” 
that the treatment by either doctor was 
medically unacceptable – nor (in this 
writer’s view) could she realistically do 
so without expert testimony. The parties 
have twenty-one days to appeal Judge 
Beck’s decision to a District Judge. 
William J. Rold

CALIFORNIA – Last year, United 
States Magistrate Judge Douglas 
F. McCormick dismissed on initial 
screening plaintiff James Monroe’s pro 
se complaint that he faced retaliation 
for agreeing to share a cell with a 
transgender inmate in Monroe v. 
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Heinlen, 2014 U.S. Dist. LEXIS 88218 
(C. D. Calif., June 27, 2014), reported in 
Law Notes (Summer 2014) at page 282. 
Monroe filed an amended complaint 
with narrower claims, which passed 
screening; and Judge McCormick 
ordered it to be served on Officer 
J. Heinlen. Now, Judge McCormick 
issues a recommendation that the 
retaliating officer’s motion to dismiss 
be granted in Monroe v. Heinlen, 2015 
WL 5576430 (C.D. Calif., August 17, 
2015), on claims: (1) under the First 
Amendment “for retaliation against him 
for accepting a transgender cellmate”; 
and (2) under the Eighth Amendment 
“by acting with deliberate indifference 
to threats of violence by other inmates.” 
Heinlen’s targeting of Monroe allegedly 
included mail tampering, removal from 
his prison job, verbal threats, false 
misbehavior reports, and attempts to 
set up Monroe for assault by other 
inmates – by labeling him a “snitch,” 
attributing racially based cell searches 
to his leads, and making it appear that 
Monroe was behind thefts from other 
cells. Judge McCormick treats the 
First Amendment claim as a “Right to 
Petition” case, finding that Monroe had 
engaged in no “protected conduct” by 
accepting a transgender cellmate. Judge 
McCormick does not discuss First 
Amendment associational rights. The 
Supreme Court has held that “freedom 
of association is among the rights least 
compatible with incarceration,” but 
it cautioned that it was not holding 
that associational rights are altogether 
terminated by incarceration or always 
irrelevant to prisoners’ claims. Overton 
v. Bazzetta, 539 U.S. 126, 131 (2003). 
This residual right of association, 
however small, seems strengthened 
when its violation is accompanied by 
conduct that raises Equal Protection 
issues. In Adickes v. S. H. Kress & 
Co., 398 U.S. 144 (1970), the white 
plaintiff alleged that she was refused 
restaurant service in Mississippi in 
1966 because she was “a Caucasian in 
the company of Negroes,” contrary to 

the custom of segregating the races in 
public eating establishments. Yet, here, 
Judge McCormick does not raise Equal 
Protection, or the fact that Monroe, like 
the white diner in Adickes, was denied 
privileges because of his association 
with a protected group – one entitled to 
heightened scrutiny against government 
discrimination in the Ninth Circuit. 
On the protection from harm claim, 
Judge McCormick applied Farmer v. 
Brennan, 511 U.S. 825, 832–33 (1994), 
finding that Monroe had no claim 
because Heinlen’s attempts to have 
him assaulted failed. In this writer’s 
view, Farmer was misapplied. Farmer 
recognized a constitutional tort where 
prison officials act with culpability 
that is more than negligent but less 
than intentional (hence, use of phrase 
“deliberate indifference”), resulting in 
inmate-on-inmate violence that was 
not specifically intended but was the 
result of callous disregard of known or 
obvious risks. Here, Heinlen’s actions 
were not deliberately indifferent; they 
were intentional. He allegedly intended 
to cause Monroe’s assault by proxy. 
The analysis should have reviewed 
cases involving use of force by staff, 
such as Hudson v. McMillian, 503 U.S. 
1, 6-7 (1992), and its progeny. Judge 
McCormick’s dismissal here, like his 
first one on screening, fails to recognize 
any constitutional claim when a 
flagrantly transphobic officer targets 
an inmate for “accepting” a transgender 
cellmate. This is not conduct “reasonably 
related to penological interest,” to 
which the courts traditionally defer 
under Turner v. Safley, 482 U.S. 82, 
87 (1987).  Judge McCormick allowed 
another amendment; hopefully, Monroe 
will find counsel. William J. Rold

CALIFORNIA – Although the Ninth 
Circuit summarily reserved a district 
court’s screening dismissal of a 
transgender prisoner’s pro se complaint 
protesting lack of treatment in Rosati v. 
Igbinoso, 2015 WL 3916977 (9th Cir. 

June 26, 2015), reported in Law Notes 
(Summer 2015) at page 299, United 
States Magistrate Judge Michael J. Seng 
appears to be unaware of it in Denegal 
v. Farrell, 2015 U.S. Dist. LEXIS 
122326, 2015 WL 5387655 (E.D. Calif., 
September 14, 2015).  Without citing 
Rosati or cases with developed records 
on California’s transgender prisoner 
policies, Judge Seng dismissed Dwayne 
Denegal’s pro se complaint on initial 
screening under 28 U.S.C. § 1915(e)(2)
(B)(ii). In this procedural posture, the 
state is not required even to respond 
to Denegal’s allegations. Judge Seng 
recognized that “transsexualism can 
constitute a serious medical need 
to which prison officials may not 
be deliberately indifferent” – citing 
Kosilek v. Spencer, 774 F.3d 63, 86 (1st 
Cir. 2014) (en banc) – but he treated 
Denegal’s challenge to the medical 
handling of her transgender treatment 
requests as presenting only issues 
of disagreements of a prisoner with 
her doctor (which are not actionable 
under the Eighth Amendment), even 
though Denegal challenged the medical 
decisions as driven by a “blanket policy 
for all transgender candidates” that 
“could not be bypassed.” Here, the 
crux of Denegal’s suit is that California 
providers refused to give her a diagnosis 
of “gender dysphoria” (without which 
treatment with “feminizing hormones” 
would not begin) pursuant to various 
policies requiring her to meet medically 
unreasonable standards before 
eligibility for such a diagnosis and 
despite her history of living as a woman 
and taking “street” hormones prior to 
incarceration. Judge Seng found that 
California officials did not “disregard” 
a “gender dysphoria” diagnosis because 
they never made one. On this basis, 
he distinguishes Norsworthy v. Beard, 
2015 U.S. Dist. LEXIS 47791, 2015 
WL 1500971 (N.D. Cal. 2015), reported 
in Law Notes on several occasions, 
most recently in September 2015 at 
page 348 – thus missing the point of 
Denegal’s argument, which challenged 
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the preconditions to the diagnosis. 
Judge Seng found that Denegal failed 
to plead any facts “that would raise 
her claim… from a mere difference 
of medical opinion to a constitutional 
violation.” He called her allegation 
of a “blanket policy” of preconditions 
a “mere speculative conclusion.” 
Among the preconditions were: “at 
least a year of mental health treatment 
regarding her sexual trauma history 
and… at least one year of psycho-
educational treatment on challenges 
facing transgendered individuals in 
prison.” Denegal reluctantly agreed to 
the “treatment,” but defendants failed 
for months to initiate it, whereupon 
she filed a new grievance, eventually 
receiving hormones notwithstanding 
the supposed one-year of treatment 
precondition. Judge Seng then found 
that Denegal failed to show that 
the delay in hormones occurred in 
“knowing disregard of [her] needs” and 
that California’s allowing hormones 
without a year of mental health 
“treatment” showed lack of deliberate 
indifference. Finally, hearing that 
another California transgender inmate 
had received sex reassignment surgery 
[SRS], Denegal requested evaluation for 
SRS; but officials said that “California 
does not perform this type of surgery.” 
Yet, this summer, California settled a 
case by agreeing to provide SRS for a 
prisoner and to reevaluate their policies 
regarding SRS for all inmates. See 
Quine v. Beard, C 14-02726 JST, early 
stages reported in Law Notes (October 
2014, page 438), and settlement 
reported in Law Notes (September 
2015) at page 348. Judge Seng failed 
to require California to state its policy 
and then faulted Denegal for failing to 
nail it down in her pleadings when it has 
been a moving target for the last two 
years. [This is the third case of pinched 
application of law to dismiss gay or 
transgender inmates’ cases on initial 
screening by Judge Seng in the last few 
months.  In Jones v. Tolson, 2015 WL 
4716409 (E.D. Calif., Aug. 7, 2015), 

reported in Law Notes (September 
2015) at page 410, Judge Seng dismissed 
as “mere verbal harassment” taunts 
that labeled a prisoner “a predator and 
a stalker because he is gay,” allegedly 
landing him in the hospital. In Williams 
v. Reynoso, 2015 WL 3795033 (E.D. 
Calif., June 17, 2015), reported in this 
issue of Law Notes, below, Judge Seng 
relied on the fact that sodomy is still 
illegal for anyone “confined in a state 
prison” in denying a gay inmate’s 
challenge to safety of a cell assignment. 
In both cases, as here, Judge Seng 
allowed an amended pleading, but 
he misstated the heightened standard 
for equal protection claims of LGBT 
plaintiffs in the Ninth Circuit. William 
J. Rold 

CALIFORNIA – While the rights of 
LGBT individuals have advanced 
considerably between Bowers and 
Lawrence (and since), sodomy statutes 
are still used to justify policies against 
LBGT inmates. Pro se plaintiff Charles 
Anthony Williams, Jr., an inmate in a 
substance abuse treatment facility, filed 
a civil rights case seeking to occupy a 
cell with another inmate with whom he 
was “comfortable,” claiming, per United 
States Magistrate Michael J. Seng, that 
other inmates “are permitted to be 
housed with whomever they choose, 
and that Plaintiff will be forced to share 
a cell with inmates who are ‘inept or 
incongruous,’ or who are uncomfortable 
with Plaintiff’s gender preferences and/
or sexual orientation.”  Williams plead, 
without elaborating, that his current 
cell arrangements were “egregious and 
ignominious” and had the “potential 
to create an unsafe living environment 
within the housing unit,” although he 
did not claim that he was currently 
in danger. Defendants said Williams 
was “trying to manipulate the housing 
assignment process in order to be celled 
with a transgender inmate whom staff 
believed to be Plaintiff’s ‘girlfriend.’” 
The “girlfriend” is not a co-plaintiff, 

and she is not identified in the opinion. 
Judge Seng dismissed Williams’ suit 
on initial screening under 28 U.S.C. 
§ 1915A(a), in Williams v. Reynoso, 
2015 WL 3795033 (E.D. Calif., June 
17, 2015), first addressing Eighth 
Amendment and Due Process theories: 
“Neither the Eighth nor the Fourteenth 
Amendment endows prisoners with a 
right to be housed in a particular part of 
the prison or with a particular inmate” 
– citing Rhodes v. Chapman, 452 U.S. 
337, 348–349 (1981), and Meachum 
v. Fano, 427 U.S. 215, 224–25 (1976). 
Judge Seng found “no cognizable 
right to sexual privacy in a jail cell,” 
citing People v. Santibanez, 91 Cal.
App.3d 287, 289 (Cal.Ct.App.1979) and 
California Penal Code, §§ 286(e) and 
288a(e) (criminalizing sodomy and oral 
sex by anyone “confined in any state 
prison”) and observing: “California 
law does not look favorably on inmates’ 
sexual activity, even if it is consensual.” 
[Note: Santibanez was reaffirmed after 
Lawrence in People v. Groux, No. 
F059366 (June 28, 2011), in a lengthy 
unpublished decision that affirmed a 
“three-strikes” sentence of 27+ years 
for an inmate convicted of fellating 
his sleeping cellmate.] Judge Seng also 
dismissed William’s Equal Protection 
arguments, wherein Williams “alleges 
that he was intentionally treated 
differently from inmates not in, or 
suspected of being in, relationships: he 
claims all other inmates are allowed to 
choose their cellmates, while he has been 
forbidden from doing so.” Judge Seng 
applied rational basis scrutiny because 
Williams “was not in a protected 
class,” citing Village of Willowbrook v. 
Olech, 528 U.S. 562, 564 (2000).  He 
deferred to “classification decisions 
[that] take into account an inmate’s 
needs, interests, and desires,” but are 
ultimately based on a combination of 
factors and “the institution’s security 
missions and public safety.” He 
wrote: “Numerous criteria, including 
an inmate’s sexual orientation, may 
warrant special placement” and he 
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concluded: “Defendants’ refusal to 
house Plaintiff with a suspected partner 
appears to be rationally related to 
the legitimate interest in preventing 
criminal activity and/or ensuring inmate 
safety.” While the outcome may not be 
different under the correct test, the legal 
standard Judge Seng applied is plainly 
wrong under Smith Kline Beecham 
Corporation v. Abbott Laboratories, 
740 F.3d 471, 474 (9th Cir. 2014), 
which applied intermediate scrutiny 
to claims involving sexual orientation 
discrimination. Judge Seng granted 
leave to amend; but without the joinder 
of Williams’ partner, and an evolution 
of thought about LGBT prisoners, the 
prospects are dubious. A better test case 
to challenge the prohibitions concerning 
consensual sodomy in prisons could 
involve conjugal visiting. William J. 
Rold

DISTRICT OF COLUMBIA – A 
profoundly deaf HIV+ gay inmate 
won summary judgment against the 
District of Columbia Department of 
Correction for violation of his rights 
to accommodation of his hearing loss 
in Pierce v. District of Columbia, 2015 
U.S. Dist. LEXIS 120932 (D.D.C., 
September 11, 2015). United States 
District Judge Ketanji Brown Jackson 
found that no reasonable jury could 
find against William Pierce under 
the Americans with Disabilities Act, 
42 U.S.C. §§ 12101-12213, and the 
Rehabilitation Act of 1973, 29 U.S.C. §§ 
701-796, after the defendants made no 
effort whatsoever to assess his need for 
accommodation or to provide him with 
a sign interpreter. Pierce was serving 
sixty days for simple assault arising 
from a dispute with his partner, with 
whom he apparently remained involved, 
because the partner helped with the 
Pierce family’s futile efforts to obtain 
an interpreter. (Officials even made 
Pierce wear handcuffs for a visit with 
his mother and partner, precluding sign 
communication.) The opinion is one 

of the most comprehensive treatments 
of disability accommodation for deaf 
inmates, in a case where the plaintiff’s 
sexual orientation (but not his medical 
condition) is treated as incidental. After 
citing United States v. Georgia, 546 
U.S. 151 (2006); and Pa. Dep’t of Corr. 
v. Yeskey, 524 U.S. 206 (1998), Judge 
Jackson surveyed circuit decisions 
on accommodation of deaf inmates 
in communication with doctors, 
counselors, and others at “critical 
points” of incarceration, finding that 
Pierce had been subjected to “abject 
isolation.” This is a rare example of 
a civil rights plaintiff prevailing on 
liability at summary judgment. A 
future trial will address damages, as 
well as Pierce’s disputed claim that 
he was subjected to segregation in 
retaliation for requesting disability 
accommodation, as to which Judge 
Jackson denied summary judgment. 
Judge Jackson’s opinion takes umbrage 
at the defendant’s argument that 
Jackson did not effectively request an 
accommodation, noting that “inability 
to communicate” was the basis of his 
claim. He found that Pierce did make 
an adequate request; but, even if he had 
not, corrections had an “an affirmative 
obligation to make benefits, services, 
and programs accessible to disabled 
people,” where, as here, the need is 
obvious – “even more responsibility… 
because inmates necessarily rely totally 
upon corrections departments for all of 
their needs while in custody” [emphasis 
by the Court]. Surveying the circuits, 
Judge Jackson found that “deliberate 
indifference” was the appropriate level 
of proof for compensatory damages for 
discrimination under the acts, which do 
not provide for punitive damages. See 
Barnes v. Gorman, 536 U.S. 181, 189 
(2002). William J. Rold

GEORGIA – United States Magistrate 
Judge G. R. Smith allowed pro se 
Georgia prisoner Dantonius M. Owens 
to proceed beyond initial screening 

under the Prison Litigation Reform Act 
[PLRA] in his civil rights complaints 
after he was subjected to sexually 
assaultive groping, forced nudity, 
homophobic mockery and retaliation 
in Owens v. Prince, 2015 U.S. Dist. 
LEXIS 117165 (S.D. Ga., September 
2, 2015).  Owens alleged that prison 
guard Barbara Prince rubbed his 
thighs “up to his genitals” and then 
repeatedly “caressed” them – conduct 
which Sergeant Glendell Birddell 
witnessed and permitted to continue. 
When Owens continued to protest and 
pulled away, Birddell cuffed him, while 
Prince said he was “gay” and must 
think himself “to[o] damn good to be 
touched.” Owens says he was taken to 
isolation, where he was choked to the 
point of blacking out by Lieutenant 
Lawrence Manker, who ordered Owens 
to strip, bend over, and display his 
buttocks – whereupon Prince, Birdell 
and Manker made gay slurs and joked. 
Manker then took Owens’ clothes away, 
leaving him naked until the next shift. 
At a disciplinary hearing (where Owens 
was charged with assaulting Prince), 
Owens says that a videotape showed 
Prince’s “inappropriate” sexual conduct 
– and Owense was given “probation” on 
the condition that he concede that “he 
brought all this on to himself.” Owens 
said that he refused and continued to 
“seek justice,” after which Warden Jack 
Koon told him that he “would die in 
prison” for complaining. When Owens 
was at another prison for a court date, 
he contacted the Georgia Department 
of Corrections [GaDOC] Ombudsman, 
and he continued to submit grievances 
through channels for the next several 
years. Judge Smith first recommended 
that Owens’ complaint be dismissed 
as untimely under Georgia’s two-
year civil rights statute of limitations, 
but the district judge over-ruled the 
recommendation, finding possible 
tolling while Owens tried to exhaust 
administrative remedies through 
grievances, as required by the PLRA. 
In the current opinion, Judge Smith 
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finds arguable tolling because GaDOC 
“caused his filing delay by dragging 
its feet” on his grievances, and Owens 
filed suit only after GaDOC said that 
they “will not respond or resolve any 
of the complaints filed and that any 
investigation of the complaints are 
[sic] now over” – relying on Watkins v. 
Haynes, 2013 WL 1289312 at * 8 (S.D. 
Ga. Mar. 27, 2013), and other extensive 
authority on PLRA exhaustion and 
tolling. On the merits, Judge Smith 
found that Owens plead a violation of 
a “prisoner’s constitutional right to 
bodily privacy,” as articulated in Boxer 
X v. Harris, 437 F.3d 1107, 1110 (11th 
Cir. 2006), and Fortner v. Thomas, 
983 F.2d 1024, 1027 (11th Cir.1993), 
writing that the right is “very narrow” 
but a “special privacy interest in their 
genitals” “animates” (Judge Smith’s 
usage) the right, which apparently 
arises (this writer’s usage) directly 
from privacy-based liberty interests 
under the Fourteenth Amendment. The 
decision includes “see also” citations 
for this point from other circuits. 
Pleadings alleging that Prince, Birddell 
and Manker “molested” Owens “under 
the guise of a search,” forced him to 
spread his buttocks, laughed at him and 
called him “gay,” and then “left him 
naked in a cell for hours for any and 
all to see for no apparent reason” state 
a privacy claim under Boxer X. Judge 
Smith dismissed a claim on the same 
facts under the Eighth Amendment, 
relying on Johnson v. Breeden, 280 
F.3d 1308, 1321 (11th Cir. 2002), and 
Boddie v. Schnieder, 105 F.3d 857, 861 
(2d Cir. 1997), which require more 
than “isolated episodes” to satisfy the 
objectively serious component of cruel 
and unusual punishment under Farmer 
v. Brennan, 511 U.S. 825, 834 (1977). 
Judge Smith surveys the law on this 
point, but he was apparently unaware 
that the “isolated episodes” limitation 
of Boddie had just been overruled in 
Crawford v. Cuomo, 2015 WL 4728170 
(2d Cir., August 11, 2015), reported in 
Law Notes (September 2015) at pages 

353-4. He also does not cite Hudson 
v. Palmer, 468 U.S. 517, 528 (1984) 
(condemning “maliciously motivated 
searches” or “intentional harassment”). 
Judge Smith allowed Owens’ allegations 
about the choking to proceed on an 
Eighth Amendment excessive force 
claim against Manker under Hudson 
v. McMillian, 503 U.S. 1, 7 (1992). He 
also allowed Owens to proceed on a 
First Amendment retaliation claim 
against Sergeant Birddell (for stripping 
him after he complained about the 
groping) and against Warden Koon (for 
threatening him about his grievances). 
William J. Rold

INDIANA – United States District 
Judge Tanya Walton Pratt granted 
summary judgment against pro se 
inmate Kevin J. Mamon on a claim of 
failure to protect him from assault by 
other inmates in Mamon v. Craig, 2015 
U.S. Dist. LEXIS 119500 (S. D. Ind., 
September 8, 2015). Mamon was in 
administrative segregation in a county 
jail with orders that officers were not 
to permit him to mingle with other 
inmates, including a posted notice 
that Mamon was to be separated from 
inmate Michael Williams (for reasons 
that are either unclear or disputed). 
Prior to the assault, Mamon had been 
involved in numerous altercations, 
some of which had sexual overtones 
– defendants saying they “heard” that 
Mamon was soliciting “homosexual 
sex,” but Mamon says he was solicited. 
Williams was involved in the alleged 
assault. Mamon argued that defendants 
violated his civil rights by permitting his 
mingling with other inmates – and with 
Williams in particular-- in violation of 
the posting. Judge Pratt found that there 
was no clearly articulated risk of harm 
to Mamon or expressions of fear by him 
prior to the assault, as needed to trigger 
liability under Farmer v. Brennan, 
511 U.S. 825, 837 (1994): “Mamon did 
not identify a specific, credible, and 
imminent risk of serious harm nor did 

he identify the prospective assailants 
prior to the attack.”  The jail commander 
acted “reasonably” in posting a “keep 
separated” warning (a picture of which 
is reproduced in the decision); and the 
court found that a failure to adhere to 
the warning was “at most” negligence, 
which is not actionable under 42 U.S.C. 
§ 1983 – citing Davidson v. Cannon, 
474 U.S. 344, 347-48 (1986). Mamon 
also failed to show a failure in policies 
or training to trigger liability of the 
sheriff or county under Monell v. New 
York City Dep’t of Social Servs., 436 
U.S. 658, 694 (1978); or City of Canton 
v. Harris, 489 U.S. 378, 383-5 (1989). 
The case includes a survey of Seventh 
Circuit law on protection from harm. 
Judge Pratt remanded supplemental 
claims to state court. William J. Rold

KENTUCKY – Attracting the attention 
of national media, Rowan County Clerk 
Kim Davis, the defendant in Miller v. 
Davis, 2015 WL 4866729, 2015 U.S. 
Dist. LEXIS 105822 (E.D. KY, August 
12, 2015), defied U.S. District Judge 
David Bunning’s preliminary injunction 
ordering her to resume issuing marriage 
licenses to both different-sex and 
same-sex couples. Davis argued that 
her religious objections to same-sex 
marriage privileged her to refuse to 
issue the licenses and to order her deputy 
clerks to do so as well. After a contempt 
hearing on September 3, Judge Bunning 
ordered Davis jailed until she was 
willing to comply, and questioned the 
deputy clerks in open court, threatening 
them with contempt as well. Although 
Davis’s son, employed as a deputy in 
the office, indicated he would not issue 
licenses, the other clerks said they would 
do so, and one deputy began issuing 
licenses the next day. Davis, represented 
by Mathew Staver and other attorneys 
with Liberty Counsel, a “religious” 
non-profit law firm, sought relief from 
the 6th Circuit and the Supreme Court 
but didn’t get it. After several days in 
jail, Judge Bunning released Davis 
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by an Order dated September 8, as 
the Rowan County Clerk’s office was 
issuing licenses, albeit with her name 
not appearing on them, but he warned 
her that if she interfered in any way with 
the issuing of licenses, she might be 
subject to further contempt proceedings. 
Davis stayed away from the office 
for a few days, but when she returned 
to work she allegedly confiscated all 
of the marriage license forms and 
informed the clerks that they could 
not sign marriage licenses identifying 
themselves as “deputy clerks,” but could 
do so only as “notary public,” and in the 
space on the form that would identify 
the issuing clerk’s office, they should 
stamp “by order of the federal district 
court.” She persisted in her position 
that she had a “free exercise” right to 
avoid any appearance that she was 
approving same-sex marriages either 
directly or indirectly. Judge Bunning 
denied her motion for an injunction 
against state officials on September 11, 
and on September 15 the 6th Circuit 
rejected her further appeal on denial 
of injunctive relief, finding that she 
was unlikely to prevail on the merits. 
Meanwhile, concerns were raised about 
the validity of the marriage licenses 
the deputy clerks were issuing, in light 
of Kentucky statutory requirements 
that marriage licenses include a 
certification by the county clerk that the 
couple was qualified to marry. (Another 
Kentucky statute says that ministerial 
duties of an official can be carried 
out by the official’s deputy.) Davis 
and Staver articulated doubts about 
the validity of the marriage licenses 
that were being issued, but Governor 
Steve Beshear and the state’s attorney 
general asserted that they were valid. 
The ACLU, representing the plaintiff 
couples and, by Judge Bunning’s later 
ruling on class certification, all same-
sex couples seeking to marry in Rowan 
County, filed a renewed contempt 
motion, contending that Davis had 
“interfered” in violation of the court’s 
directive. Meanwhile, Davis filed her 

own lawsuit against Governor Beshear 
on September 24, contending that he 
had violated her First Amendment 
rights by issuing his directive to county 
clerks to comply with the Supreme 
Court’s ruling in Obergefell by issuing 
marriage licenses without regard to the 
sex of the parties. Davis and her counsel 
sought public support by, among other 
things, claiming that she had received 
a private audience with Pope Francis 
during his visit to Washington, during 
which the pope allegedly encouraged 
her in her stance, but the Vatican later 
contested many of the details asserted 
by Staver and Davis, saying she was 
just part of a group that had a brief 
hello and blessing from the pope, and 
that the pope had not intended to signal 
any position on Davis’s legal situation. 
Indeed, it subsequently developed that 
the only private audience given by the 
pope during his stay in Washington was 
to a former student from his days in 
Argentina who is gay and brought along 
his same-sex partner and other family 
members; they released a brief video 
clip showing the pope conversing with 
them in Spanish and embracing both 
men, kissing the partner on both cheeks 
as the customary friendly greeting 
in that culture. On October 1, the 6th 
Circuit consolidated various pending 
appeals concerning Davis into one 
case, and granted a 30-day extension 
for the filing of briefs in the earliest-
filed appeal. Governor Beshear is 
named as a third-party defendant in the 
consolidated case, having been drawn 
in by Davis.

MARYLAND – Although no federal 
judge has accepted the argument, 
Maryland Administrative Law Judge 
Denise Oakes Shaffer has applied 
the Prisoner Rape Elimination Act 
[PREA] to create an individual cause 
of action through a prison’s internal 
grievance procedure for transgender 
inmate Neon (“Sandy”) Brown. An 
Associate Press story published in 

the Boston Globe on September 25, 
2015 provides background information 
on the case, and we obtained a pdf 
file containing the ALJ decision and 
subsequent Order largely affirming it 
by the head of the state’s prison system. 
Brown v. Patuxent Institution, OAH 
No.: DPSC-IGO---2V-14-44232; IGO 
No.: 2014113 (April 1, 2015); affirmed 
in part (Aug. 27, 2015). Brown was 
called “it” and “some kind of animal” 
by prison guards at Patuxent Institution, 
a diagnostic facility, where they kept 
her in administrative segregation away 
from general population for her entire 
stay of more than two months. One 
officer recommended she kill herself. 
Officers also pulled back shower 
curtains to gawk at her and ridicule 
her, which Judge Schaffer found served 
“no security purpose,” and she was 
effectively barred from the facility’s 
recreational activities. Judge Shaffer 
found that Maryland correctional 
officials violated PREA regulations 
by “fail[ing] to train all employees in 
how to effectively and professionally 
communicate with transgender 
inmates,” and faulted the institution for 
having no formal policies in place to deal 
with transgender inmates. According 
to the news article, a spokesman for 
the Maryland prison system said that 
there has been a “total shift in agency 
thinking” since Brown’s complaint was 
filed, and that the state also has since 
developed formal policies for handling 
transgender inmates. Judge Shaffer 
found a “hostile environment” in the 
prison where Brown was confined and 
a lack of policies at that time on how to 
treat transgender inmates, in violation 
of PREA regulations. Judge Shaffer 
ordered Maryland officials to adopt new 
transgender policies for strip searches, 
housing, and guard interaction; and she 
awarded Brown $5,000 in damages for 
violation of her rights. According to 
the Huffington Post and Reuters (both 
publishing on September 24, 2015), 
Brown was represented by attorneys 
Rebecca Earlbeck and Jer Welter of 

PRISONER LITIGATION

October 2015   Lesbian / Gay Law Notes   466



FreeState Legal Project, Inc., Baltimore. 
Earlbeck is quoted as saying: “As far 
as we know, this is the first case in the 
country in which a transgender person 
has been able to obtain individual relief, 
including monetary compensation, 
for violation of the federal PREA 
standards.” Secretary Stephen Moyer 
of the state’s Division of Public Safety 
and Corrections affirmed most of 
Shaffer’s April 1 decision in an Order 
dated August 17, 2015, but rejected 
the recommendation that Brown be 
awarded credit towards early release, 
as the system for that is statutory and 
it was “at best speculative” that she 
would have earned any credit while in 
Patuxent even if properly housed and 
allowed to participate in the limited 
activities for inmates there.  William J. 
Rold & Arthur S. Leonard

MICHIGAN – United States Magistrate 
Judge Phillip J. Green issued a Report 
and Recommendation [R & R] that 
summary judgment be granted in 
favor of all but one of gay pro se 
inmate Kendrick Medlock’s civil rights 
defendants in his protection from harm 
case in Medlock v. Freed, 2015 WL 
5590562 (Aug. 31, 2015). Medlock 
sued a lieutenant, 2 captains, 4 officers, 
and a resident unit supervisor after he 
was assaulted by a former cellmate, 
claiming: that all defendants knew 
about his danger from “gang bangers” 
who were threatening him; that 
defendants responded with deliberate 
indifference by saying “just fight,” 
“stop being gay,” and “this is prison”; 
and that the unit supervisor knew of 
specific events on the day of the assault 
but let the assailant remain on the unit.  
Defendants countered that Medlock 
was “manipulative,” had a history of 
fights, and was found to have a weapon 
on the day of the assault. The R & R 
did not have to resolve these disputed 
facts for summary judgment for most 
of the defendants, however, because 
Medlock only took two grievances 

about homophobic treatment through 
Michigan’s three-step grievance 
process; and in these two, which Judge 
Green describes, Medlock expressed 
fear of assault and/or named the future 
defendants in sufficient detail only in 
the case of the unit supervisor, who 
allegedly knew about the risk on the day 
of the assault and rebuffed Medlock’s 
“urgent” pleas for help. (In one of the 
appealed grievances, the R & R found 
that Medlock failed to cooperate with 
the last stage of his appeal, after being 
charged with “manipulation.”) The 
R & R found that the PLRA required 
exhaustion under 42 U.S.C. § 1997e(a) 
“even where the prisoner believes the 
procedure to be ineffectual or futile,” 
citing Napier v. Laurel County, Ky., 
636 F.3d 218, 222 (6th Cir.2011).)  
Following the rule of Jones v. Bock, 
549 U.S. 199, 220 (2007), requiring the 
court to adjudicate exhausted but not 
unexhausted claims in “mixed” cases, 
the R & R permitted the claim against 
the unit supervisor to proceed to trial. 
William J. Rold

NEW YORK – Prisoners frequently face 
obstacles when they try to litigate in 
state court. Here, New York Supreme 
Court Justice Henry F. Swack denied 
transgender inmate Alan (Sara) 
Outman’s pro se Article 78 challenge 
to a denial of her grievance seeking 
special housing for transgender inmates 
in Outman v. Annucci, 2015 WL 
5658669 (N.Y. Sup. Ct., Albany, Co., 
Aug. 26, 2015). [In general, under New 
York law, an Article 78 case under the 
Civil Practice Law and Rules proceeds 
on the administrative record, without 
discovery and with deference to the 
agency’s action, unless arbitrary and 
capricious.] Outman was housed in New 
York’s Assessment and Preparation 
Program Unit [“APPU”], which Justice 
Swack described as a “high profile and 
high security unit for the most victim-
prone inmates”; but Outman sought 
transgender-specific housing to avoid 

“harassment” and to allow participation 
in programming. New York officials 
maintained that their decision to house 
Outman “with homosexuals” and their 
determination to remove transgender 
inmates from any form of “male 
housing assignments/classifications” 
passed an arbitrary and capricious test 
because it was based on semi-annual 
assessment of Outman’s individual 
circumstances. Justice Swack deferred 
to placement decisions as within the 
“sole authority” of correctional officials 
under the broad scope of § 72 of the 
New York Correction Law. He held that 
“creation of a special accommodation 
for transgendered inmates—specialized 
housing providing all of the same 
benefits and programming presently 
available to the general prison 
population — is incompatible with 
incarceration” [emphasis by the court]. 
Taking the Prison Rape Elimination 
Act out of context, he also held that 
such specialized housing was barred by 
the PREA’s implementing regulations 
– 28 C.F.R. 115.2(g) – which prohibit 
placing LGBT inmates in “dedicated 
facilities, units or wings solely on the 
basis of such identification.” Justice 
Swack found that the Americans with 
Disabilities Act – 42 USC 12211(b)(1) 
– “expressly defined disability in a way 
that excludes transexualism” and that 
correctional facilities were not a “public 
accommodation” within the meaning 
of the New York Human Rights Law. 
Finally, Justice Swack found that 
Outman’s petition arising from the 
denial of her grievance “utterly” failed 
to present sufficiently specific instances 
of violation of the Eighth or Fourteenth 
Amendments or of “harassment” to be 
justiciable. William J. Rold

PENNSYLVANIA – A gay Pennsylvania 
prisoner who commenced his case pro 
se but later obtained counsel defeated 
a motion to dismiss his failure to 
protect claim following an assault in 
Bruce v. Ennis, 2015 U.S. Dist. LEXIS 
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124333, 2015 WL 5472844 (W.D. Pa., 
September 17, 2015). Plaintiff Lamont 
Bruce sued two groups of prison 
defendants: the first group, for revoking 
his single-cell classification status, 
which he had for fifteen years because 
of his “sexual alternative lifestyle,” 
his mental health issues, and his prior 
documented homophobic assaults; 
the second group, for placing him in a 
double cell with a specific inmate who 
Bruce warned would assault him and 
who did so, causing razor blade injuries 
to his face, throat, and arm. The first 
group of defendants moved to dismiss 
for failure to exhaust administrative 
remedies under the Prison Litigation 
Reform Act [PLRA] and for failure to 
state a claim.  United States Magistrate 
Judge Susan Paradise Baxter, 
considering grievance documents 
outside the pleadings but declining 
to convert the motion to summary 
judgment, ruled preliminarily that 
Bruce had exhausted under the PLRA – 
42 U.S.C. 1997e(a) – under Woodford v. 
Ngo, 548 U.S. 81, 87-91 (2006), through 
three tendered grievances, which Judge 
Baxter found sufficient for pleading 
purposes (even though he did not name 
the sued defendants in his grievances), 
in light of defendants’ weak rejoinder, 
leaving the issue to be revisited after 
discovery. Judge Baxter also found that 
Bruce stated a claim against the first 
group of defendants – for revoking his 
single-cell designation in disregard 
of his history, including “numerous 
physical attacks by several different 
homophobic cell-mates,” and for 
ignoring his protests that he remained 
in danger. The opinion applies the 
portion of Farmer v. Brennan, 511 U.S. 
825 (1994), that a substantial risk of 
danger and defendants’ knowledge of 
it can be inferred “from the very fact 
that the risk was obvious” – 511 U.S. 
at 833-37 and 842-3. Here, the history 
was “longstanding, pervasive, well-
documented, [and] expressly noted” 
sufficient to plead actual knowledge 
at this stage of the proceedings. The 

decision uses the Farmer framework, 
but it suggests that prison officials who 
revoke protective designation without 
specific findings that the danger 
has dissipated act at legal peril if a 
subsequent assault occurs. The opinion 
does not discuss the second group 
of defendants, who presumably also 
remain in the case. William J. Rold

LEGISLATIVE NOTES

FEDERAL – The House Committee 
on Veteran Affairs voted to reject 
a proposal to change federal law 
to recognize that gay, lesbian and 
bisexual veterans are entitled to benefits 
coverage for their same-sex spouses. 
The measure would have changed the 
statutory definition of “spouse” under 
Title 38 of the U.S. Code to recognize 
that not all spouses are persons of the 
opposite sex. Of course, under the 
Supreme Court’s Windsor decision from 
2013, as affected by the 2015 decision 
in Obergefell, it is clear that any refusal 
by the federal government to recognize 
same-sex spouses of veterans who are 
married under state law would violate 
the 5th Amendment. Washington Blade, 
Sept. 17.

ALASKA – The Anchorage Assembly 
voted 9-2 on September 29 to adopt a 
new municipal civil rights ordinance 
that will include a prohibition of 
discrimination because of sexual 
orientation or gender identity. Unlike 
past bills of this kind that had been 
passed by vetoed by Anchorage mayors, 
this one does not face a veto from 
Mayor Ethan Berkowitz. The Assembly 
rejected an amendment to require a 
public advisory vote in April 2016. 
The measure includes exemptions for 
religious groups and those employed to 
perform ministerial functions (under the 
constitutional requirement identified 
by the U.S. Supreme Court for such 

employees). Opponents of the measure 
indicated they would attempt to initiate 
a repeal referendum. This measure is 
the first legislation in Alaska to protect 
LGBT people from discrimination 
in housing, employment and public 
accommodations. Alaska Dispatch 
News, Sept. 29, Oct. 1.

ARKANSAS – If at first you don’t 
succeed, try, try again… That seems to 
be the motto of both sides in the struggle 
over a non-discrimination policy for 
Fayetteville, Arkansas. After about 53% 
of those voting on September 8 approved 
the recently enacted Uniform Civil 
Rights Protection Ordinance, which bans 
sexual orientation and gender identity 
discrimination, opponents vowed 
to seek invalidation of the measure 
through a lawsuit invoking an Arkansas 
statute prohibiting municipalities from 
banning discrimination that is allowed 
under state law and claiming that the 
measure had been approved by the City 
Council through defective procedures. 
An earlier iteration of the ordinance 
had been repealed by voters. Arkansas 
Democrat Gazette, Sept. 10. If a court 
doesn’t order to the contrary, the measure 
would take effect on November 7, 60 
days after the vote. www.nwaonline.
com, Sept. 8.

ARIZONA – The Sedona City Council 
voted on Sept. 8 to amend the City Code 
to add a non-discrimination chapter that 
includes sexual orientation and gender 
identity among a broad array of other 
prohibited grounds for discrimination 
in public accommodations, employment 
and housing. The measure was drafted 
with technical assistance from Lambda 
Legal, according to a news release 
from that organization celebrating the 
enactment. Key to unanimous passage 
of the measure was active support 
from Competitive Arizona, a coalition 
of business, civic and faith leadership, 
community groups, and civil and human 
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rights advocates, of which Lambda 
Legal is a member.

FLORIDA – Palm Beach County 
Commission voted on September 22 
to expand the scope of businesses 
subject to its public accommodations 
ordinance, which includes a prohibition 
on discrimination because of sexual 
orientation or gender identity. The 
amendment expands the traditional 
narrow definition of restaurants and 
places of lodging and entertainment 
to include all retail outlets and places 
of transportation, including airports. 
Palm Beach Post, Sept. 23.

INDIANA – The City Council in 
Columbus, Indiana, voted unanimously 
to add sexual orientation and gender 
identity to the city’s human rights 
ordinance. Freedom Indiana press 
release, Sept. 15. * * * Among 
amendments to Bloomington’s human 
rights ordinance approved by the 
City Council on September 2 was 
the addition of sexual orientation and 
gender identity to the affirmative 
action plans required of bidders on city 
projects. Herald-Times, Sept. 3.

NORTH CAROLINA – The Wake 
County Board of Commissioners 
voted on September 21 to add sexual 
orientation and gender identity to 
prohibited grounds of discrimination 
in the county’s employment 
discrimination policy. The measure 
applies only to county employees. 
Similar policies have been adopted by 
three other North Carolina counties 
and seven municipalities, but as yet 
the state does not have such a non-
discrimination policy for its employees. 
Targeted News Service, Sept. 21.

TENNESSEE – Two Republican state 
legislators who should have flunked 

freshman civics filed a bill intended to 
“void” the Supreme Court’s decision in 
Obergefell v. Hodges. Representative 
Mark Pody (R-Lebanon) and Senator 
Mae Beavers (R-Mt. Juliet) filed the 
Tennessee Natural Marriage Defense 
Act on September 17, the same day 
that a Religious Liberty Rally attracted 
several people to a demonstration at the 
state capitol building in Nashville. The 
measure states, among other things, 
“Whereas, unlawful orders no matter 
their source – whether from a military 
commander, a federal judge, or the 
United States Supreme Court – are 
and remain unlawful, and should be 
resisted.” We fought a civil war to put 
an end to such nonsense.

WEST VIRGINIA – The Kanawha 
County School Board voted 
unanimously to add “sexual 
orientation” to its cultural diversity and 
human relations policy on September 
17. The policy is intended, among other 
things, to ban discrimination against 
LGBT individual in hiring, firing 
and promotion decisions. Charleston 
Gazette, Sept. 18.

LAW & SOCIETY NOTES

FEDERAL – The Department of Health 
and Human Services proposed a rule 
on September 3 that would expand 
anti-discrimination protections for 
people seeking access to health care 
and health care financing. Under 
the proposal, individuals could 
not be denied health care or health 
coverage based on sex, including 
their gender identity. Among those 
affected by the rule would be health 
insurance exchanges, health programs 
administered by HHS, and any health 
program or activity that receives 
funding through HHS, including 
Medicaid and Medicare. The proposal 
was published in the Federal Register 

on September 8, with comments due by 
November 6. Prior rules did not include 
sex among the prohibited grounds 
of discrimination in HHS programs. 
The Affordable Care Act, Sec. 1557, 
introduced protection against sex 
discrimination for programs governed 
by its terms, including private sector 
health insurance. While the proposal 
doesn’t require covered health insurers 
to cover sex reassignment procedures 
expressly, it does apply an anti-
discrimination principle to coverage 
for medically necessary procedures, 
and there is a wide consensus in recent 
decision-making the sex reassignment 
surgery can be medically necessary for 
people diagnosed with severe gender 
dysphoria. This has been recognized 
by the Tax Court in changing its 
position on the tax deductibility of 
costs associated with sex reassignment, 
as well as changes in official policies 
at Medicare. Some states have 
modified their position about coverage 
under Medicaid, and litigation has 
been moving towards establishing a 
right to sex reassignment surgery for 
inmates with severe gender dysphoria, 
although that entitlement under the 
8th Amendment has yet to be firmly 
recognized at the appellate level. The 
text of the proposed amendment in 
English is available at https://www.
federalregister.gov. Comments can 
be submitted electronically through 
http://www.regulations.gov, or by 
mail to the U.S. Department of Health 
and Human Services, Office of Civil 
Rights, and may also be delivered 
to the Department in person or by 
courier services. Comments should be 
identified by RIN 0945-AA 02. 

ALASKA – The state’s Department 
of Administration proposed a rules 
change that would terminate domestic 
partnership benefits for same-sex 
partners of state employees if they do 
not marry their partners by the end of 
2015. The public notice of the proposed 
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change was issued on September 
16. According to a report in Alaska 
Dispatch News (Sept. 17), the state 
is providing benefits to 44 same-sex 
partners of state employees and 70 
same-sex partners of retired employees. 
A union health plan covering 8,000 
state employees and their dependents 
made a similar change in June, even 
before the U.S. Supreme Court ruling 
in Obergefell, since a marriage equality 
ruling in Alaska had gone into effect 
when the 9th Circuit refused to stay it. 
The notice said that the change is to 
“ensure that all members in the state’s 
AlaskaCare plan are on equal footing 
regarding qualification requirements 
in order to receive state employee 
benefits.

CALIFORNIA – San Francisco 
Sheriff Ross Mirkarimi announced on 
September 10 that the County Jail will 
change its policy and house transgender 
inmates according to their gender 
preference. At present, transgender 
inmates are housed in an isolated wing 
of the downtown jail facility, according 
to a Sept. 11 online report by the LA 
Times. Under the new policy, those 
transgender inmates who wish to 
live in general population with other 
inmates may choose to do so, while 
those who desire segregated facilities 
may select those. Mirkarimi said that 
six transgender inmates were currently 
living in the County Jail system. 
Applications to switch housing will 
go through an Advisory Committee, 
and will not be based on genital status 
alone, as was previously the policy. San 
Francisco claims to be a leader on this 
new policy.

IOWA – Governor Terry Branstad 
issued an executive order on September 
28 establishing the Governor’s 
Office for Bullying Prevention at the 
University of Northern Iowa’s Center 
for Violence Prevention. Branstad 

expressed frustration that attempts 
to get anti-bullying legislation 
through the state legislature had been 
unsuccessful. “We’re not waiting for 
the legislature,” he said. “Bullying is 
not acceptable. And we’re going to do 
everything we can to stop it, to stamp it 
out in Iowa.” The new center will take 
steps to ensure schools have access to 
training on anti-bullying policies and 
investigating complaints, promoting 
a 24-hour hotline for students, 
working with the state’s Department 
of Education to develop procedures 
for notifying parents of victims and 
alleged perpetrators about reported 
incidents and to develop guidelines for 
responding to cyberbullying, tackling 
the problem of inconsistent reporting of 
incidents, convening a working group 
to propose rules on student transfers 
between districts for the protection 
of victims, and promoting student 
mentoring programs to prevent middle-
school and high-school bullying. 
Most of these ideas were contained 
in Branstad’s unsuccessful legislative 
proposals, which passed the Senate but 
were voted down in the House. Some 
concerns were expressed in the House 
about a provision that would allow 
school officials to avoid notifying 
parents if doing so would put a victim 
in further harm, which was intended, 
among other things, to prevent LGBT 
students who were victims of bullying 
from being involuntarily “outed” to 
their parents. Cedar Rapids Gazette, 
Sept. 29.

NEW JERSEY – Jersey City Mayor 
Steven Fulop announced that the city 
will expand its health care program 
to cover transgender-related health 
care for city employees, including sex-
reassignment surgery and hormone 
therapy. New Jersey Spotlight, Sept. 24.

NEW YORK – Governor Andrew 
Cuomo announced a new Diversity, 

Equity and Inclusion Policy for the State 
University of New York, establishing a 
requirement that each campus have a 
Chief Diversity Officer and implement 
policies to improve services and support 
for students. Among its provisions are 
those allowing students to indicate their 
sexual orientation or gender identity if 
they wish on student records and the 
like, and providing a broad array of 
identity options beyond the traditional. 
Targeted News Service, Sept. 10.

NEW YORK – The Ancient Order of 
Hibernians, which runs the annual St. 
Patrick’ Day Parade on Fifth Avenue 
in Manhattan, has agreed to allow a 
second LGBT contingent to march 
in the 2016, in addition to the LGBT 
WNBC employee group that was 
approved this year. Lavender & Green 
Alliance, which will be the umbrella 
group for LGBT people who wish 
to march in the parade as openly gay 
and Irish, has been invited to march 
for the first time.  It was expected that 
this move would end the boycott of the 
parade by many public officials who 
wishes to show their solidarity with the 
excluded LGBT Irish group. Gay City 
News, Sept. 29.

PENNSYLVANIA – In a somewhat 
bizarre move, the Lancaster County 
Prison revised its code of ethics to 
remove sexual orientation from the non-
discrimination provision, purporting to 
justify it as an effort to bring the policy 
in conformity with the county’s anti-
discrimination policy, which does not 
include sexual orientation. The prison 
is in the City of Lancaster, which 
has an ordinance prohibiting such 
discrimination, but the ordinance would 
not apply, of course, to employees of a 
county facility. One of the prison board 
members, County Commissioner Craig 
Lehman, voted against the change, 
stating, “There’s no legal justification, 
from my perspective, for removing it.” 
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The sexual orientation provision had 
been part of the ethics code since 2009. 
LNP, Sept. 23.

VERMONT – The Vermont Democratic 
Party announced on September 18 that 
it had adopted formal language calling 
for full protection and full participation 
for transgender, gender-questioning 
and non-gender-identified Democrats 
in all party activities. As such, the VDP 
claimed to be the first state party in 
the nation to add gender expression to 
its non-discrimination language and 
to reword language regarding gender 
balance on the State Committee to 
take account of “those who are moving 
within or reject the male/female 
paradigm.” As such, Vermont adheres 
to its tradition as a leader, being the 
first state in the nation to adopt a law 
providing all the state law rights of 
marriage to same-sex couples, the Civil 
Union Act of 2000, which was adopted 
after the first-in-the-nation ruling by 
the Vermont Supreme Court that same-
sex couples in Vermont were entitled 
to “equal benefits” under the state 
constitution. Vermont was also among 
the first stops to adopt a law banning 
sexual orientation discrimination, and 
more recently among the first to adopt 
a marriage equality statute legislatively. 

GOSHEN COLLEGE – Having decided 
to add sexual orientation and gender 
identity to its non-discrimination policy 
and to end its ban on employing married 
lesbian and gay faculty members, 
Goshen College bowed to criticism and 
voluntarily withdrew from membership 
in the Council of Christian Colleges 
and Universities. Prior to the July 20 
policy change, lesbian and gay faculty 
members were expected to be celibate, 
but the school decided that this 
requirement was inconsistent with the 
Supreme Court’s decision legalizing 
same-sex marriage nationwide. Elkhart 
Truth, Sept. 21.

INTERNATIONAL NOTES

UNITED NATIONS – Twelve United 
Nations agencies issued a joint 
statement calling for an end to violence 
and discrimination against LGBTI 
people, according to an information 
release from the United Nations Office 
at Geneva (Sept. 29). According to the 
news release, the Statement “highlights 
the link between human rights abuses 
against LGBTI people and ill health, 
family break-up, social and economic 
exclusion and lost opportunities for 
development and economic growth,” 
and sets out concrete steps governments 
should take to protect LGBTI 
individuals from discrimination and 
exclusion from equality of opportunity 
in their countries. The entities 
endorsing the statement “Ending 
Violence and Discrimination Against 
Lesbian, Gay, Bisexual, Transgender 
and Intersex People” include the 
International Labour Organization, 
the Office of the United Nations High 
Commissioner for Human Rights, the 
Joint United Nations Programme on 
HIV/AIDS Secretariat, the United 
Nations Development Programme, 
the United Nations Educational, 
Scientific and Cultural Organizations 
(UNESCO), the United Nations 
Population Fund, the United Nations 
High Commissioner for Refugees, 
the United Nations Fund for Children 
(UNICEF), the United Nations Office 
on Drugs and Crime, UN Women, the 
World Food Programme, and the World 
Health Organization.

EUROPE – The European Parliament 
approved a comprehensive report on 
fundamental rights in the European 
Union, calling for all member nations 
to ban discrimination because of 
sexual orientation or gender identity, 
to provide marriage or some civil 
union equivalent for same-sex couples, 

to provide legal gender recognition 
procedures for transgender persons, and 
to protect the human rights of intersex 
infants against performance of non-
consensual surgery. The Parliament 
resisted attempts to remove all LGBT-
related content from the final report.

ARGENTINA – On September 15 
Argentina ended the ban on gay men 
donating blood that was instituted early 
in the HIV/AIDS epidemic, reported 
time.com. Health Minister Daniel 
Gollan described the new policy, 
which will screen based on individual 
risk factors rather than categorical 
exclusions, as “scientifically and 
technically accurate.”

BOTSWANA – Responding to a 
Court of Appeal ruling, the Botswana 
Ministry of Health has informed 
“all relevant departments” to order 
dispensing of Anti-Retroviral Therapy 
treatment to all foreign inmates living 
with HIV. This follows a protracted 
legal battle between foreign inmates 
seeking treatment and the government, 
which reserved the provision of such 
medication to Botswana nationals. The 
Botswana Network on Law and HIV/
AIDS, which represented the inmates 
in court, stated that complaints from 
foreign inmates of being deprived of 
medication have stopped since the court 
of appeal judgment was announced, 
tending to confirm the policy change, 
but that the organization stood ready to 
go back to court if need be. AllAfrica.
com, Sept. 28.

CANADA – Under a policy change 
published on September 16, Quebec has 
made it easier for transgender people 
to get official documents recognizing 
their appropriate gender identity, 
according to a report of that date 
online by Canadian Press. Although 
Quebec’s government abolished the 
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requirement of reassignment surgery 
as prerequisite for such official 
recognition two years ago, it had 
retained a requirement that a person 
have lived full-time in their preferred 
sex for at least two years, present a 
certificate from a medical professional 
certifying their transgender status, 
and execute an affidavit in support 
of their application. Under the new 
policy, people seeking the official 
recognition of their preferred gender 
will need to submit a sworn statement 
as to their gender identity, stating 
that they intend to continue living as 
that sex and are doing so voluntarily. 
Somewhat confusingly, the news 
report says, “They must only obtain a 
letter from a medical professional if 
they have already changed the sex on 
their documents in the past.” The new 
policy takes effect October 1. Quebec’s 
latest action follows the lead of some 
other provinces. Ontario, for example, 
has allowed issuance of new birth 
certificates showing the individual’s 
current gender identity without a 
requirement of sex reassignment surgery 
since 2012, requiring only a note from 
a doctor or psychologist testifying to 
the individual’s gender identity. Alberta 
and Manitoba also recently changed 
their policies to make it easier for 
transgender people to obtain appropriate 
documents. * * * Later in September, a 
similar new policy took effect in Nova 
Scotia, where transgender individual 
who want to change the designation 
on their birth certificates can present a 
self-declaration and a letter of support 
from professionals such as a nurse 
practitioner, physician or social worker 
attesting to their gender identity. The 
amendment to the Vital Statistic Act 
responded to a petition submitted to the 
appropriate government ministry last 
fall by 600 Nova Scotians seeking the 
change. Canadian Press, Sept. 24. * * * 
In Ontario, the legislature approved a 
motion to remove the words “mother” 
and “father” from all government forms 
in order to “reflect the diverse nature” 

of Ontario families. The gendered 
terminology will be replaced by 
gender neutral and inclusive language 
on “10,000 different provincial 
government forms,” according to a 
Sept. 24 report by Canadian Press.

GERMANY – The Bundesrat, comprised 
of representatives of Germany’s 
state governments, is pressuring the 
government to allow marriage and full 
adoption rights for same-sex couples, 
according to a September 25 story on 
www.dw.com. Germany has had civil 
unions for same-sex couples since 
2001. A majority of the representatives 
voted for a resolution to this effect, but 
there was some vocal opposition from 
more conservative states. Germany has 
become an outlier among the leading 
states of western Europe, as England, 
the Netherlands, France, Spain, 
Portugal and others have moved to 
allow same-sex marriages, and Ireland 
will be legislating for it soon following 
on a plebiscite last spring (see below). 

INDIA - Indian Express reported Sept. 
23 that a transgender man had been 
granted police protection against his 
parents by the Delhi High Court on 
September 22. The individual, whose 
family had migrated to California 
when he was three years old, allegedly 
tried “verbal and physical violence” to 
“fix her,” they brought him to India 
on the pretext of visiting his ailing 
grandmother, took away his green 
card and passport and told him that he 
would have to stay in India to “learn 
to be a proper girl.” He had been 
studying neurobiology in college in 
the U.S., but was “forcibly” enrolled 
at Dayalbagh Educational Institute in 
Agra and told to “keep her mouth shut” 
about his gender preference and sexual 
orientation. The individual contacted 
the U.S. National Center for Lesbian 
Rights, who put him in touch with 
LGBT activists in India. He left the 

Institute on September 10 and came 
too Delhi with help from activists 
working with an NGO that advocates 
for transgender persons in India. 
Responding to the application for police 
protection, the Delhi High Court said 
that the behavior of the parents was 
“sheer bigotry” and directed the police 
to protect against the ongoing attempts 
by the parents to locate him. The 
father has been ordered by the court 
to surrender the U.S. travel documents, 
as the individual wants to return to the 
U.S. and resume his studies. Although 
the Supreme Court of India reversed 
a ruling striking down the country’s 
colonial era anti-gay sodomy law, it 
has in other cases taken a progressive 
position on transgender rights.

IRELAND – All judicial impediments 
having been removed, the Irish 
government introduced Marriage 
Bill 2015 in the Dail (parliament) on 
September 23 to implement the results 
of the plebiscite last spring by which a 
majority of Irish voters had supported 
marriage equality. The bill would 
have to go through both houses of the 
parliament, which was expected to take 
several weeks, but same-sex couples 
might be able to marry by late October 
if all went expeditiously. More than 
60% of the voters had signified their 
support, with repercussions throughout 
the world as gay rights groups were 
heartened to step up efforts to secure 
marriage equality in other countries. 
The main argument of the opponents 
who filed court challenges was that 
the government had not been impartial 
during the plebiscite, endorsing 
the measure and using government 
resources to campaign in its favor. 
The courts rejected this as a basis to 
declare the plebiscite invalid.

ISRAEL – An investigation into 
the failure of Jerusalem police to 
prevent a violent attack at the July 30 
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Jerusalem Gay Pride Parade resulted in 
a report submitted to Internal Security 
Minister Gilad Erdan on September 6, 
recommending that the Commander of 
the Moriah District be removed from 
his position, barred from promotion 
for five years, and never be allowed in 
future to serve in command positions. 
Similar sanctions were recommended 
for the head of the Intelligence Branch 
of the Jerusalem Police, and the head of 
the Operations Unit in the Central Unit 
of the police department. In all, the 
investigative committee recommended 
that six police officers be removed 
from their positions. This was an 
acknowledgement that the police 
egregiously failed to perform their 
function of safeguarding the parade 
by failing to take any steps to prevent 
Yishai Shlissel, the assailant, who had 
recently been released after serving 
a ten year prison term for staging a 
similar assault at a Jerusalem Gay 
Pride Parade, from getting anywhere 
near this year’s parade. Arutz Sheva, 
Sept. 6. Given the reputation of Israeli 
security forces for efficiency, there 
were strong suspicions among many 
in the LGBT community there that the 
police were more than merely negligent 
in this respect.

JERSEY – The government of Jersey, 
an autonomous island state under the 
jurisdiction of the United Kingdom, 
introduced draft legislation for 
marriage equality that was approved by 
a vote of 37-4 in the legislature, with 
one member abstaining, on September 
22. Final enactment requires a second 
vote, which must be held no later than 
January 2017, according to an itv.com 
news story.

MEXICO – A federal district judge 
struck down 14 articles of the Civil 
Code of the state of Nayarit that 
impede same-sex marriage, reported 
internet journalist Rex Wockner on 

October 2. Ruling in a case brought 
by the city of Tepic’s Human Rights 
Commission, the judge said that the 
provisions could not be enforced in 
light of recent Mexico Supreme Court 
rulings. Same-sex couples in the state 
have obtained court orders allowing 
them to marry, but debate continues 
over whether the state Congress must 
undertake legislative action consistent 
with the court rulings. Similar debates 
are occurring throughout Mexico, as 
the Supreme Court has designated its 
recent rulings as “jurisprudential.” It 
appears likely that same-sex marriage 
will be available throughout Mexico 
in the near future. * * * In his latest 
summary, internet journalist Rex 
Wockner counts four states in Mexico 
where marriage equality is clearly the 
law – Chihuahua, Coahuila, Guerrero, 
and Quintana Roo) – plus Mexico City, a 
federal district, and the city of Santiago 
de Queretaro, capital of Queretaro 
state. In the other 27 states, same-
sex couples need to get a court order, 
called an amparo, in order to marry, 
as statutory law has not been changed 
to authorize the marriages. Judges are 
required to grant such orders pursuant 
to a June 3, 2015, ruling by the Supreme 
Court of Justice. LGBT rights activists 
are busily at work in these 27 states 
seeking sufficient appellate rulings to 
force the state legislatures to make the 
necessary changes, and it is likely that 
some legislatures will take action in the 
coming months.

MONTENEGRO – The police in Niksic, 
Montenegro, banned a gay pride march 
which had been scheduled to take place 
on September 18. Earlier marches had 
taken place with police protection in 
Podgorica (the capital) and Budva. The 
police cited public safety concerns for 
their action, which local gay rights 
leaders criticized as “completely 
unacceptable” in light of Montenegro’s 
legislation, adopted as part of its 
process of joining the European Union, 

“aimed at protecting LGBTI people 
from violence and discrimination.” 

NEPAL – A new constitution came into 
force on Sept. 20 during a ceremony 
at which President Ram Baran Yadav 
officially promulgated it before the 
Parliament, which gave final approval 
on September 16. The new constitution 
is claimed to be the first in Asia to 
explicitly mention the human rights 
of LGBT people, according to a news 
release issued by Human Rights 
Campaign, the U.S. based gay rights 
organization. Other countries with 
such constitutional provisions for 
LGBT rights include South Africa and 
Ecuador. Article 12 recognizes the right 
of individuals to declare their gender 
identity on citizenship documents. 
Article 18 bans discrimination by the 
state and the judiciary and authorizes the 
government to take steps to protect the 
rights of gender and sexual minorities. 
Article 42 lists gender and sexual 
minorities among the groups with a 
right to participate in state mechanisms 
and public services. The inclusion of 
sexual and gender minorities stems 
from a 2007 decision by the Supreme 
Court of Nepal. 

POLAND – The Polish Parliament 
approved a law on Gender Accordance 
on Aug. 7, which would have accorded 
state recognition to transgender 
individuals by establishing procedures 
for such recognition, but President 
Andrzej Duda vetoed the measure on 
Oct. 2. The veto would require a 3/5 vote 
to override.

RUSSIA – During his visit to New York 
for the General Assembly of the United 
Nations, Russian President Vladimir 
Putin sat for a broadcast interview with 
Charlie Rose. A transcript is available on 
Westlaw: 2015 WLNR 28986817 (Sept. 
30, 2015). Rose raised gay issues with 
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Putin, who insisted that Russia is more 
supportive of gay rights than the U.S. 
He observed that the Soviet-era penal 
law against gay sex was repealed, while 
asserting that despite the U.S. Supreme 
Court’s ruling gay sex is still illegal 
under the statutes of four U.S. states. He 
also insists that there is no discrimination 
because of sexual orientation in 
Russia, and that the law he sponsored 
forbidding “homosexual propaganda” 
to minors is merely intended to avoid 
burdening minors with propaganda for 
homosexuality when they are trying to 
figure out their identity issues. Nothing 
new here. Everything from Putin on 
this issue is disingenuous.  Although 
it would be a good thing for the last 
few remaining U.S. states that have 
not reformed their criminal statutes in 
response to Lawrence v. Texas to do so, 
at least to deprive him of a talking point. 
And, of course, the evidence is manifest 
that the “propaganda” law has been 
used to silence LGBT groups in Russia 
and has been exploited by blackmailers 
and harassers of gay people there. * * 
* An international media uproar over 
the action of Russian pranksters calling 
Elton John, impersonating Putin and his 
spokesperson Dmitry Peskov, has led 
Putin to call John personally and agree 
to meet when they can find a mutually 
convenient time in their schedules. The 
openly-gay singer had expressed interest 
in speaking directly with Putin about 
the difficulties LGBT people are facing 
in Russia.  

SYRIA – A video posted to the internet 
on Sept. 22 documented the execution 
of at least ten men and one child by 
jihadists in Syria after being accused of 
engaging in homosexual acts, according 
to the Syrian Observatory for Human 
Rights. 

THAILAND – A new Gender Equality 
Act came into effect during September, 
which prohibits any means of 

discrimination if some is “ of a different 
appearance from his/her sex by birth,” 
according to a Sept. 21 online report by 
State News Service quoting information 
released by Human Rights Watch.

PROFESSIONAL NOTES

We are saddened to note the death 
of SHEPHERD RAIMI, a New York 
attorney who was a founding director 
of Lambda Legal Defense & Education 
Fund (1973) and also helped to start 
SAGE, then known as Senior Action in 
a Gay Environment. He was one of the 
pioneers of the LGBT legal community.

Senior Staff Attorney VICKIE 
HENRY of Gay & Lesbian Advocates 
& Defenders was nominated by 
Massachusetts Governor Charlie Baker 
to the Massachusetts Appeals Court. She 
was a partner at Foley Hoag LLP before 
joining GLAD in 2011. In addition to 
leading GLAD’s youth advocacy work, 
she participated in litigating GLAD’s 
DOMA challenge in Massachusetts and 
Connecticut cases and was co-counsel 
for plaintiffs in the Michigan marriage 
equality case that was consolidated 
before the 6th Circuit and the Supreme 
Court in Obergefell v. Hodges. She 
earned her J.D. at Boston University 
Law School.

AMANDA SIMPSON became the 
highest ranking openly transgender 
official in the Obama Administration 
when she was sworn in as Deputy 
Assistant Secretary of Defense for 
Operational Energy, having previously 
served as Executive Director of the 
U.S. Army Office of Energy Initiatives. 
Simpson was sworn in on Sept. 18.

President Barack Obama nominated 
ERIC FANNING, who is serving as 

Acting Secretary of the Army as well as 
an advisor to Defense Secretary Ashton 
Carter, to be the new Secretary of the 
Army, which would make him the first 
openly gay civilian head of a military 
branch. The nomination requires Senate 
confirmation. Fanning, who has never 
served in a uniformed capacity, has a 
long career as a civilian employee in the 
Pentagon, including service as Under 
Secretary of the Air Force, Deputy 
Under Secretary of the Navy, and Deputy 
Chief Management Officer of the Navy. 
Despite these sterling credentials, some 
Republicans criticized the appointment 
as political. 

We note the passing of FATHER JOHN 
J. MCNEILL, an openly gay Roman 
Catholic priest whose publications and 
other advocacy work made him a leader 
in the struggle for civil rights of LGBT 
people.

The New York City Bar Association is 
presenting a CLE program, “Yesterday, 
Today and Tomorrow: The Marriage 
Equality Debate in America” as a 
“public affairs luncheon” on October 
15. The speakers are Prof. WILLIAM 
ESKRIDGE of Yale Law School and 
CHRISTOPHER R. RIANO, a lecturer 
at Columbia Law School. The event 
is open to attorneys and law students. 
There is an admission charge. Check the 
website, nycbar.org, for details. 

The INTERNATIONAL LESBIAN 
AND GAY HUMAN RIGHTS 
COMMISSION, long known by its 
difficult-to-pronounce acronym of 
IGLHRC, has announced a name 
change. Henceforth, it will be 
known as OUTRIGHT ACTIONAL 
INTERNATIONAL (ORAL), announced 
executive director Jessica Stern on 
September 25. The organization’s motto 
is “Human Rights for LGBTIQ People 
Everywhere.”
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“The rule of law avoids that consequence 
by requiring that to sustain a claim for 
the intentional infliction of emotional 
distress, a defendant’s conduct must be 
so extreme, so intolerable, so beyond 
the bounds of decency, so conscious-
shocking, that an uninvolved member 
of the community, aware of imperfect 
and sinful mankind’s propensity to err, 
would upon learning of the offending 
conduct recoil and exclaim: ‘But that 
is OUTRAGEOUS!’ Which is to 
say: Worse than discriminatory, or 
mean-spirited, or unprofessional, or 
deplorable; adjectives defining conduct 
which merits condemnation by right-
thinking persons but falls short of 
causing outrage. Plaintiff’s allegations 
against Kordick are sufficient to 
satisfy this demanding standard. Her 
allegations against Heavey and Berry 
are not.” (Emphases in original). 

The attorneys for Gustovich are 
David S. Golub and Jennifer Goldstein 
of Stanford’s Silver, Golub & Teitell, 
and Kathry Emmett of Emmett & 
Glander, also of Stamford. ■

“Gustovich” cont. from pg. 441
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