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The U.S. Court of Appeals for 
the 2nd Circuit, with appellate 
jurisdiction over federal cases 

from New York, Connecticut and 
Vermont, ruled on February 26 that 
Title VII of the Civil Rights Act of 
1964, which prohibits employment 
discrimination because of an 
individual’s sex, also makes it unlawful 
for employers to discriminate against 
a person because of his or her sexual 
orientation. The ruling in Zarda v. 
Altitude Express, Inc., 2018 U.S. App. 
LEXIS 4608, 2018 WL 1040820, was 
not unexpected, as the questions and 

comments of the judges during the oral 
argument held on September 26, 2017, 
suggested general agreement that it 
was time for the 2nd Circuit to bring 
its case law in line with the evolving 
understanding that sexual orientation 
discrimination is a form of sex 
discrimination. The decision explicitly 
overruled Simonton v. Runyon, 232 
F.3d 33 (2nd Cir. 2000), and Dawson v. 
Bumble & Bumble, 398 F.3d 211 (2nd 
Cir. 2005), which district courts and 
recent three-judge panels had cited as 
controlling circuit precedent.

The Zarda ruling widens a split 
among federal appeals courts, as the 
2nd Circuit joins the Chicago-based 7th 
Circuit, which ruled the same way last 
spring in Hively v. Ivy Tech Community 
College, 853 F.3d 339 (7th Cir. 2017), 
in departing from the consensus of 
all the other circuit courts that have 

previously addressed the issue. This 
doubles the number of states in which 
Title VII will cover sexual orientation 
discrimination claims from three to six. 
Although the Supreme Court recently 
refused to review a three-judge panel 
decision from the Atlanta-based 11th 
Circuit, Evans v. Georgia Regional 
Hospital, 850 F.3d 1248 (11th Cir.), cert. 
denied, 138 S. Ct. 557 (2017), which had 
decided the other way, the Zarda ruling 
makes it more likely that the Court 
will soon take up the issue, especially 
if an employer on the losing end of the 
argument petitions the court to do so.

The Zarda case dates from the 
summer of 2010, when Donald Zarda, 
an openly gay sky-diving instructor, was 
fired by Altitude Express after a female 
customer’s boyfriend complained that 
Zarda had “come out” to his girlfriend 
while preparing for a “tandem skydive” 
during which they would be strapped 
together. 

Zarda complained to the Equal 
Employment Opportunity Commission 
(EEOC), which at that time had not yet 
accepted the idea that sexual orientation 
claims violate Title VII. In his EEOC 
charge, Zarda asserted that he suffered 
discrimination because of his gender, 
complaining that he was fired because 
he “honestly referred to [his] sexual 
orientation and did not conform to the 
straight male macho stereotype.” The 
EEOC issued him a letter authorizing 
him to bring a lawsuit, which he did in 

the U.S. District Court for the Eastern 
District of New York. 

Zarda’s court complaint cited 
Title VII, alleging sex discrimination 
(including discrimination because 
of a failure to conform to gender 
stereotypes), and the New York Human 
Rights Law, which explicitly outlaws 
sexual orientation discrimination. 
U.S. District Judge Joseph Bianco 
rejected his Title VII claim, following 
2nd Circuit precedent, but allowed his 
state law claim to go to trial, where 
a jury ultimately ruled against him 
after receiving a charge from the trial 

judge that was arguably incorrect as 
a statement of New York law. By the 
time of the trial, unfortunately, Zarda 
had died in a sky-diving accident, but 
the lawsuit was continued by his estate, 
seeking damages for employment 
discrimination. 

In July 2015, the EEOC changed 
its view of the sexual orientation issue 
under Title VII, issuing a decision in the 
case of David Baldwin, a gay air traffic 
controller suing the U.S. Transportation 
Department. Baldwin v. Fox, 2015 WL 
4397641 (EEOC 2015). The EEOC held 
that when an employer discriminates 
because of a person’s sexual orientation, 
the employer is unlawfully taking 
account of the person’s sex in making 
an employment decision. Zarda’s Estate 
sought reconsideration of its Title VII 
claim from the district court, but was 
turned down, and encountered the same 

The Zarda ruling widens a split among federal appeals courts, as the 2nd Circuit 
joins the Chicago-based 7th Circuit, which ruled the same way last spring in 
Hively v. Ivy Tech Community College.

2nd Circuit, En Banc, Votes 10-3 That Sexual Orientation 
Discrimination Violates Federal Employment 
Discrimination Law 
By Arthur S. Leonard
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rejection from a three-judge panel of 
the court of appeals last April 18, which 
held per curiam that it was bound by 
circuit precedent. The panel included 
Circuit Judges Jacobs, Lynch, and Sack.

However, in a different case decided 
last year, Christiansen v. Omnicom 
Group, 852 F.3d 195 (2nd Cir. 2017), 
also presenting the sexual orientation 
issue under Title VII, a different 
three-judge panel applied 2nd Circuit 
precedent to reject a sexual orientation 
claim but, in a concurring opinion, Chief 
Judge Robert Katzmann, taking note of 
the 7th Circuit’s Hively ruling and the 
EEOC’s Baldwin decision, suggested 
that the 2nd Circuit should reconsider 
its precedent in an appropriate case. 
That would require a rare en banc 
review by the full bench of the Circuit. 
The Zarda case, decided shortly after 
Christiansen, provided the opportunity 
for this, and the Circuit voted to grant 

a petition for reconsideration in May. 
(The Circuit denied a petition for en 
banc review in Christiansen, possibly 
because that case had been remanded 
for the district court to reconsider 
Christiansen’s gender stereotyping 
claim, in response to the panel’s 
clarification of circumstances under 
which a gay plaintiff could bring such a 
claim under Title VII.)

The panel that heard arguments on 
September 26 included all eleven active 
judges of the circuit plus two senior 
judges, Robert Sack and Gerard Lynch, 
who were part of the three-judge panel 
whose decision was being reconsidered. 
(By federal statute, senior judges who 
sat on a three-judge panel are entitled 
to participate in en banc rehearing of 
the case.)

 All ten judges in the majority agreed 
with the proposition that individuals 
can bring a sexual orientation 

discrimination claim under Title VII, 
but only five judges agreed to base their 
decision on all of the different theories 
that the EEOC and the 7th Circuit had 
embraced in their decisions. 

Judge Katzmann wrote what the 
court described as the “majority 
opinion” although it was joined in 
full by only 5 of the circuit judges and 
was thus actually a plurality opinion, 
basically channeling his concurring 
opinion from the Christiansen case. 
“Logically, because sexual orientation 
is a function of sex and sex is a 
protected characteristic under Title 
VII, it follows that sexual orientation 
is also protected,” wrote Katzmann, 
explaining the first of three theoretical 
bases for the ruling, continuing 
that “because sexual orientation 
discrimination is a function of sex, and 
is comparable to sexual harassment, 
gender stereotyping, and other evils 

long recognized as violating Title VII, 
the statute must prohibit it.”

“Our conclusion is reinforced by the 
Supreme Court’s test for determining 
whether an employment practice 
constitutes sex discrimination,” he 
continued. “This approach, which we 
call the ‘comparative test,’ determines 
whether the trait that is the basis for 
discrimination is a function of sex by 
asking whether an employee’s treatment 
would have been different ‘but for that 
person’s sex.’” Here he reverted to the 
7th Circuit’s Hively decision, where 
that court found that a lesbian college 
professor, a woman who was attracted 
to women, would not have been fired if 
she was attracted to men. “But for” her 
being a woman, her attraction to women 
would not have led to her discharge. 

“To determine whether a trait 
operates as a proxy for sex,” he wrote, 
“we ask whether the employee would 

have been treated differently ‘but for’ 
his or her sex. In the context of sexual 
orientation, a woman who is subject to 
an adverse employment action because 
she is attracted to a woman would 
have been treated differently if she 
had been a man who was attracted to 
women. We can therefore conclude that 
sexual orientation is a function of sex 
and, by extension, sexual orientation 
discrimination is a subset of sex 
discrimination.”

The second theory is the gender 
stereotype theory. “Specifically,” 
wrote Katzmann, “this framework 
demonstrates that sexual orientation 
discrimination is almost invariably 
rooted in stereotypes about men and 
women.” He reviewed the history of 
Supreme Court rulings developing the 
stereotype theory in the context of sex 
discrimination.

Finally, he turned to the associational 
theory, noting that the 2nd Circuit had 
accepted this theory in the context of 
race discrimination in Holcomb v. 
Iona College, 521 F. 3d 130 (2nd Cir. 
2008), involving a white man who was 
discharged because he had married 
a black woman. The court had found 
that this was discrimination because of 
both his race and the race of his wife, 
and thus violated Title VII. Applying 
the reasoning of that case, he wrote, 
“if a male employee married to a man 
is terminated because his employer 
disapproves of same-sex marriage, the 
employee has suffered associational 
discrimination based on his own sex 
because ‘the fact that the employee is 
a man instead of a woman motivated 
the employer’s discrimination against 
him,’” quoting from the EEOC’s 
Baldwin decision. 

Katzmann rejected the argument 
that the failure of Congress to approve 
any of more than fifty bills that have 
been introduced since the 1970s to add 
sexual orientation to the prohibited 
grounds for discrimination under 
federal law should defeat Zarda’s claim, 
or that the failure of Congress to address 
this issue when it amended Title VII in 
1991 to overrule several Supreme Court 
decisions on other discrimination 
issues should be construed to constitute 

This appeal was unusual in that the government filed 
amicus briefs and made arguments on both sides of 
the issue. 
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congressional approval of the three 
court of appeals decisions that had up 
to that time rejected sexual orientation 
claims under Title VII.

This appeal was unusual in that 
the government filed amicus briefs 
and made arguments on both sides 
of the issue. The EEOC filed a 
brief supporting the Zarda Estate’s 
claim that Title VII covers sexual 
orientation discrimination, consistent 
with its ruling in Baldwin, but the 
Justice Department filed a brief and 
participated in the oral argument on the 
other side, taking the view, consistent 
with Attorney General Jeff Sessions’ 
announced position, that Title VII does 
not cover sexual orientation or gender 
identity claims. A large portion of 
Judge Katzmann’s opinion, which runs 
over 65 pages, was devoted to refuting 
various arguments made by the Justice 
Department.

Several of the concurring judges 
joined the result but limited their 
agreement to the associational 
discrimination theory, finding it 
to be consistent with the Circuit’s 
Holcomb ruling. Judge Dennis Jacobs 
went further, explaining why he was 
not convinced by the other theories 
accepted by Judge Katzmann. Judge 
Raymond Lohier, Jr., premised his 
agreement on Judge Katzmann’s “but 
for” argument. 

Judge Jose Cabranes concurred in 
the judgment without signing on to any 
of the other opinions, characterizing 
this as “a straightforward case of 
statutory construction.” He wrote, 
“Zarda’s sexual orientation is a function 
of his sex. Discrimination against 
Zarda because of his sexual orientation 
therefore is discrimination because of 
his sex, and is prohibited by Title VII. 
That should be the end of the analysis.”

Judge Lynch’s dissenting opinion 
was actually longer than Judge 
Katzmann’s opinion, providing a 
detailed history of the adoption of 
Title VII to support his agreement with 
Judge Diane Sykes of the 7th Circuit 
(who dissented in Hively) that the court 
must confine its interpretation of Title 
VII to what the legislators thought they 
were enacting in 1964. Their argument 

is that the role of the court in statutory 
interpretation is relatively modest, and 
does not extend to “updating” statutes 
to embrace new legal principles that 
are not clearly logical extensions 
of what the legislature intended to 
address. Lynch went out of his way to 
say multiple times that he thinks sexual 
orientation discrimination is a bad 
thing, to laud the states that have banned 
such discrimination, and to bemoan the 
failure of Congress to address the issue. 
But, he insisted, it was not the role of the 
court to impose new legal obligations 
on private employers under the guise 
of interpreting a statute adopted more 
than fifty years ago. Judges Debra 
Ann Livingston and Reena Raggi also 
dissented, agreeing with Judge Lynch.

Thus, the three dissenters premised 
their view on a judicial philosophy 
concerning statutory construction 

rather than on a view about whether 
sexual orientation discrimination 
should be illegal.

New York, Connecticut and Vermont 
already have state laws banning 
sexual orientation discrimination in 
the workplace, so the 2nd Circuit’s 
ruling does not alter the obligations of 
employers and the rights of employees 
in a substantive way. But it opens the 
doors of the federal courts to such 
discrimination claims, and there are 
some ways in which Title VII can 
provider a broader range of protection 
than the state laws. For example, at the 
Zarda trial, the judge gave a jury charge 
that required a finding that Zarda’s 
sexual orientation was the motivating 
factor in his discharge. Such a charge 
would be too narrow under Title VII, 
where a jury could find a statutory 
violation as long as sexual orientation 

was “a factor,” even if there were other 
factors contributing to the decision. 
Thus, the jury’s verdict on the state law 
claim will not necessarily preclude a 
ruling in favor of Zarda’s Estate when 
the case is returned to the district court 
for disposition of the Title VII claim.

New York solo practitioner Gregory 
Antollino has represented first Zarda 
and then his Estate throughout the 
proceedings, with Stephen Bergstein 
as co-counsel for the Estate. Altitude 
Express, which now has to decide 
whether to petition the Supreme Court 
for review or to defend the case back in 
the Eastern District court, is represented 
by Saul D. Zabell of Bohemia, New 
York. Arguing as amicus in support 
of Zarda were Jeremy Horowitz from 
the EEOC and Gregory Nevins from 
Lambda Legal. Arguing as amicus 
in support of Altitude Express were 

Hashim M. Mooppan from the Justice 
Department and Adam K. Mortara, of 
Bartlit Beck Herman Palenchar & Scott 
LLP, Chicago, as a court-appointed 
amicus. The case attracted many other 
amicus curiae filings, including from 
the LGBT Bar Association of Greater 
New York, and a wide array of civil 
rights, civil liberties, and LGBT rights 
groups in support of Zarda’s appeal. On 
the other side were arrayed the Justice 
Department and some conservative 
groups, including the Christian Legal 
Society, the National Association 
of Evangelicals, the U.S. Justice 
Foundation, and the Conservative 
Legal Defense and Education Fund. ■

Arthur S. Leonard is the Robert F. 
Wagner Professor of Labor and 
Employment Law at New York Law 
School.

The case attracted many other amicus curiae filings, 
including from the LGBT Bar Association of Greater 
New York, and a wide array of civil rights, civil 
liberties, and LGBT rights groups.
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Virginia Appeals Court Seemingly Takes Pleasure in Rejecting 
the Parental Rights of a Non-Biological Same-Sex Parent
By Eric Lesh

In Hawkins v. Grese, 809 S.E.2d 
441 (Feb. 13, 2018), Lambda Legal 
represented a non-biological parent, 

Denise Hawkins, in the Virginia Court 
of Appeals, where she was appealing a 
lower court decision that she was not 
a parent to the child she raised with 
her former same-sex partner, and that 
Hawkins failed to show “special facts 
and circumstances” warranting a best 
interest custody determination. 

Hawkins and the biological mother, 
Darla Grese, were in a relationship for 
10 years but never married. Marriage 
was of course not an option until 
October 2014, when the Supreme Court 

denied a petition for certiorari seeking 
review of the 4th Circuit’s decision 
finding Virginia’s ban on same-sex 
marriage unconstitutional. Thus, 
Virginia’s unconstitutional marriage 
ban was still on the books for the 
during of their relationship. The women 
jointly planned for the pregnancy, and 
used ART to have their child. In 2014, 
the adults’ relationship dissolved. 
Nevertheless, for a tim, Hawkins and 
Grese continued to share joint custody, 
until Grese, the genetic mother, cruelly 
severed all contact in 2016.

On February 24, 2016, Hawkins filed 
a petition for custody and visitation in 
the Juvenile and Domestic Relations 
District Court for the City of Virginia 
Beach. The court found that the child 
considered both women to be his 
parents, and awarded joint legal and 

physical custody as well as shared 
visitation. 

Grese initially appealed the trial 
court’s custody and visitation decision 
to the Circuit Court of the City of 
Virginia Beach, but later withdrew 
the visitation appeal, so the only issue 
remaining in the case was custody, and 
Hawkins’ right to continued visitation 
is not contested. Circuit Court Judge 
Steven C. Frucci awarded Grese full 
custody of the child. The circuit court 
“determined that Hawkins could 
not be considered a parent based on 
Virginia’s rejection of the de facto 
parent doctrine.” It further held that 

since Hawkins, according to the court, 
was not a legal parent, but rather a non-
parent interested party, she could not 
rebut the parental presumption in favor 
of Grese’s custody.

According to the attorney 
representing Hawkins, this “finding 
was despite two courts having heard 
evidence from child psychologists 
and the guardian ad litem that the 
nearly 10 year-old child understands 
our client to be his mother and that he 
has, and will continue, to suffer harm 
if that relationship is not maintained.” 
In fact, the Juvenile and Domestic 
Relations Court found that the child 
was “developing behavioral problems 
based on his separation from Hawkins,” 
and that removing either parent from 
the child’s life would “cause emotional 
and psychological harm.”

Virginia law allows a “person with 
a legitimate interest” to seek custody 
where one of a list of factors are 
present, among those “special facts and 
circumstances sufficient to overcome 
the presumption” that a “natural” parent 
acts in the child’s best interest. On 
these grounds, Hawkins argued that her 
evidence overcame this presumption 
because the two women had created a 
planned family, nurtured a parent-child 
bond intended to be permanent, and 
severing the relationship would cause 
great harm to the child. 

Additionally, and alternatively, 
Hawkins argued that during her 
relationship with Grese Virginia law 
had unconstitutionally prohibited 
her from securing her parent-child 
relationship by marriage or through 
second-parent adoption. Relying on 
the U.S. Supreme Court’s ruling in 
Obergefell v. Hodges, Hawkins argued 
that the circuit court erred in refusing 
to recognize her as a parent, instead of 
as a non-parent. 

Judge Robert J. Humphreys wrote for 
the court of appeals panel, producing 
an opinion that seemed to have a good 
time as it rejected each of Hawkins’ 
arguments.

Turning to the question of whether 
Hawkins was a “parent,” the court 
looked to statutory authority and 
concluded that Virginia uses a definition 
tied to blood or adoption, though it also 
provided a method for parties without 
these ties, but with similarly close 
relationships, to intervene as “persons 
with a legitimate interest” under some 
circumstances. 

The court then rejected Hawkins’ 
argument that Obergefell implicitly 
redefined “parent” or “family” in a 
manner that obviates that definition 
and “mandates a holding that, 
because her relationship with Grese 
was the functional equivalent of 
marriage, her relationship with the 

The ruling is deeply unsatisfying, as this case 
strikes at the very heart of what was at stake in 
Obergefell — a ruling that places children and 
families at the center.
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child was constitutionally a parent-
child relationship.” The court found 
that there was no “serious dispute that 
a deeply loving and interdependent 
relationship between an adult and a 
child in his or her care may exist even 
in the absence of blood relationship, 
but natural, biological parentage is a 
unique relationship predating any legal 
arrangement.” 

Despite the fact that Virginia barred 
Hawkins and Grese from marrying 
during their relationship, the court 
found that Virginia’s definition of 
“parent” did not discriminate between 
same-sex and different-sex couples, 
because if the couple was not married, 
the non-biological partner was not a 
parent, irrespective of gender or sexual 
orientation. By applying a rational basis 
test, the court then found the definition 
in Virginia to be “entirely rational — 
people are considered parents on either 
biological or adoptive grounds, parties 
without these qualities retain a fair legal 
method to intervene if a parent is unfit.” 
This was certainly disingenuous in light 
of the past marital prohibition and the 
limitation that the legal parent would 
have to be found unfit for the non-legal 
parent to assert a claim.

The court then threw up its hands 
and punted to the legislative branch. The 
court reasoned that in cases like this, 
“legal recognition is more properly the 
province of the people’s representatives 
in the General Assembly rather than 
the courts and Obergefell does not 
require a different conclusion.” This, of 
course, is an unusual result, since many 
state courts across the country have 
overturned old laws that prevented non-
biological parents from seeking custody 
and visitation of their children raised 
with a former partner—particularly 
after Obergefell. 

In fact, in the landmark marriage 
equality ruling, Justice Kennedy 
wrote “If rights were defined by 
who exercised them in the past, then 
received practices could serve as their 
own continued justification and new 
groups could not invoke rights once 
denied.” Nevertheless, the Virginia 
court condescendingly characterized 

Hawkins’ argument as asking the 
court to adopt a “know it when we 
see it” “special circumstances” 
definition of parentage, which would 
“open a Pandora’s box of unintended 
consequences to hold that a legal 
parent-child relationship is created 
simply by virtue of such factors as the 
amount of time a child spends with, 
or the strength of an emotional bond 
that exists between, another living in 
the same household.” (This statement 
vastly oversimplified the facts of this 
case.) Despite Hawkins’ reasonable 
application of Obergefell, the court 
pooh-pooed the argument, noting that 
“if restricting marriage to opposite 
sex couples was unconstitutional 
because it denied same-sex couples the 
‘constellation of benefits’ heterosexual 
couples received, it could not possibly 
also then require the redefinition of 
every star in that constellation.” Finally, 
the court found that the evidence 
presented by Hawkins was insufficient 
to rebut the parental presumption in 
favor of awarding sole custody Grese. 

The ruling is deeply unsatisfying, 
as this case strikes at the very heart of 
what was at stake in Obergefell — a 
ruling that places children and families 
at the center. Surely, Obergefell should 
reach recognition of the parental 
bond intentionally formed by parents 
who were prohibited from marrying 
and adopting during the time of their 
relationship, but were subsequently 
told that the law could not recognize 
the rights of the non-biological parent, 
in part, precisely because they weren’t 
married and didn’t jointly adopt at the 
time. 

Elizabeth Lynn Littrell of Lambda 
Legal’s Atlanta Regional Office and 
Virginia local counsel Barbara A. 
Fuller, of Fuller, Hadeed & Ros-Planas, 
PLCC, represent Hawkins. Brandon 
H. Zeigler and Allison W. Anders, of 
Parks Zeigler, PLLC, represent Grese. 
Margaret Weaver is the Guardian ad 
litem representing the child’s interest. ■

Eric Lesh is the Executive Director of 
the LGBT Bar Association of Greater 
New York (LeGaL).
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U.S. Magistrate Orders Hormones, Hair Pattern Treatment, 
and Feminizing Canteen Items for Missouri Transgender 
Inmate, Rejecting MoDOC’s “Freeze Frame” Policy
By William J. Rold

In 2016, transgender plaintiff Jessica 
Hicklin filed a civil rights case alleging 
violation of her rights to health care 

under the Eighth Amendment, covered in 
Law Notes (September 2016, at pages 396-
7). Now, Hicklin has won a preliminary 
injunction on access to ordered care for 
gender dysphoria, including hormones, 
hair removal, and gender affirming 
canteen items, in Hicklin v. Precynthe, 
2018 U.S. Dist. LEXIS 21516, 2018 WL 
806764 (E.D. Mo., February 9, 2018). 
U.S. Magistrate Judge Noell C. Collins, 
who has the case for all purposes under 
28 U.S.C. §636(c), also enjoined the 
so-called “freeze-frame” policy, under 
which transgender inmates only receive 
care if they were diagnosed prior to 
incarceration, and may not advance 
their transition while incarcerated. 

Hicklin, 38, is serving life, plus 
100 years (concurrently); she has been 
in custody since age 16. Judge Collins 
reviewed standards of WPATH, the 
DSM-V, the AMA, the APHA, the 
WHO, and the NCCHC; and she heard 
expert testimony from Dr. Randi 
C. Ettner, who testified for Hicklin. 
The opinion extensively reviews the 
evidence, including the consensus that 
psychotherapy alone is insufficient for a 
patient with Hicklin’s presentation – and, 
in fact, puts the patient at risk of harm. 
Hicklin’s treating MoDOC psychiatrist 
recommended hormone therapy and 
filed an affidavit stating she would so 
testify if called. Hair removal was also 
recommended. Both hormones and hair 
removal were overruled by a Regional 
Medical Director in the Corrections 
Department.

By 2016, Missouri had a “Gender 
Dysphoria Committee” to monitor 
orders for patients like Hicklin. It 
recommended more psychotherapy, 
followed by referral for consideration 
of hormones, noting that Hicklin’s 
symptoms were “escalating” with 
age. A new primary care physician 

recommended referral to medicine for 
hormone therapy and hair treatment to 
prevent onset of male pattern baldness, 
as well as access to female grooming 
items. Approval of same remained 
“pending” before the Committee 
for patients with diagnoses while 
incarcerated. Physicians submitted 
several “formal” requests for hormone 
therapy, noting increased agitation 
and risk of self-harm to inmates. The 
Committee was still “debating” when 
Hicklin sued. By January of 2017, the 
Committee had approved Hicklin’s 
“gender integration,” without permitting 
hormones, hair treatment, or the gender 
affirming items recommended. Hicklin 
tried self-amputation of her testicles at 
least once. 

Dr. Ettner confirmed Hicklin’s 
psychiatric stress, as well as her 
severe medical need for hormones, 
hair pattern treatment, and gender 
affirming grooming items. State 
officials apparently called no experts 
in rebuttal. They presented policies 
of the MoDOC on transgender 
inmates and the Committee, which 
was apparently tasked primarily with 
housing decisions in accordance with 
the Prison Rape Elimination Act. They 
presented a single paragraph on their 
“freeze frame” policy, which said in 
pertinent part: “Hormone Replacement 
Therapy (HRT) is not appropriate in a 
prison environment. An attempt at such 
transition in the prison venue severely 
compromises the safety of the offender 
and places them at substantial risk of 
sexual abuse and harassment . . . .” 
Corizon, the contractual health care 
provider, stated that they were bound on 
medical decisions, including initiation 
of hormones, by the Committee.

Judge Collins found a threat of 
irreparable harm sufficient to grant 
an affirmative preliminary injunction 
under F.R.C.P. 65. Hicklin’s symptoms 
included “anxiety, tachycardia, sob, 

[with] diaphoresis noted almost daily.” 
She had panic attacks, sleep disturbance, 
loss of appetite and other symptoms that 
have been worsening and would likely 
continue to do so without treatment. She 
had suicidal ideation, with attempts at 
self-harm. [String cite omitted.]. Judge 
Collins found the Eighth Amendment 
violations alone sufficient under Elrod 
v. Burns, 427 U.S. 347, 363 (1976), to 
ground preliminary injunctive relief.

Hicklin was also found likely to 
succeed on the merits. 

As to this, Judge Collins had to use 
some roller skates to avoid terrible 
Eighth Circuit precedent. In White 
v. Farrier, 849 F.2d 322, 327 (8th 
Cir. 1988), the court denied hormone 
treatment to prisoners. In Long v. Nix, 
86 F.3d 761, 766 (8th Cir. 1996), the 
court found qualified immunity on 
deliberate indifference to transgender 
inmates, noting in reprehensible dicta 
that the plaintiff had “no apparent 
interest in overcoming his gender-
identity disorder.” These old rulings 
are seriously out of step with the 
recent holdings by appeals court in 
other circuits and are inconsistent with 
federal prison policies. 

In general, Hicklin’s serious needs 
were not disputed here. Moreover, she 
had diagnoses at the primary level 
with care ordered by her health care 
providers that was blocked. Judge 
Collins relies on these factors and uses 
Eighth Circuit prison cases in the non-
transgender area and transgender cases 
from other circuits to show success to 
be likely on the merits. She also relies 
on the recent Eighth Circuit transgender 
case of Reid v. Griffin, 808 F.3d 1191, 
1192-93 (8th Cir. 2015) (finding 
against plaintiff but allowing room 
for a successful constitutional case to 
be fashioned from proper diagnosis 
and medical records). This is a very 
well-done section of Judge Collins’ 
opinion, comprehensively marshalling 



March 2018   LGBT Law Notes   109

national law on this subject; and 
it is recommended to readers who 
are looking at substantive Eighth 
Amendment law and transgender 
clients. 

Judge Collins grants preliminary 
relief on ordered care (enjoining the 
interference of the Committee), on 
canteen items, and on hair removal/
pattern treatment, finding the balancing 
of harms to weigh “substantially” in 
favor of Hicklin. She found no public 
interest in enforcing the “freeze frame” 
policy.

Although it is not clear that it applies 
in this case, this writer suspects that 
there have been some Kabuki dramas at 
play, where the actors do not behave as 
expected and take on surprising roles. 
The Supreme Court has recognized 
that, in some public interest litigation, 
the line bureaucrats would not mind 
losing the lawsuit – see Horne v. Flores, 
557 U.S. 433, 454 (2009) (government 
officials “win by losing”). The problem 
seems to have been the Committee in 
Jefferson City, not those providers who 
knew Hicklin. (In some states it could 
be the other way around.) In any event 
McDOC appears to have presented a 
tepid defense. Mid-level officials and 
even a Democratic Governor with 
a hostile legislature in a red state 
may have preferred letting the court 
cut the Gordian knot and take any 
ensuing political heat. [Editor’s Note: 
Perhaps the same attitude will result 
in compliance with the Magistrate’s 
ruling rather than an appeal to the 8th 
Circuit?]

None of this takes anything away 
from the splendid representation of 
Hicklin by Lambda Legal, New York 
(Demoya Renee Gordon, lead attorney, 
and Richard Saenz); Law & Schriener, 
LLC, St. Louis (Kevin L. Schriener, 
lead attorney); and Robins Kaplan, LLP, 
New York and Minneapolis (Frederick 
Andrew Braunstein, Marla R. Butler, 
and Sharon Elizabeth Roberg-Perez).■

William Rold is a civil rights attorney 
in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care.

Second N.Y. Appellate Division Court 
Reaffirms Parental Rights of Married 
Lesbians
By Arthur S. Leonard

Following a precedent set on 
January 25 by the Albany-based 
N.Y. 3rd Department Appellate 

Division, the Brooklyn-based N.Y. 2nd 
Department Appellate Division issued 
a unanimous decision on February 
21 ordering the dismissal of a sperm 
donor’s attempt to establish parentage 
and get legal visitation with a child 
born to a married lesbian couple. As 
in the earlier case, Christopher YY v. 
Jessica ZZ & Nichole ZZ, 2018 WL 
541768, 2018 N.Y. App. Div. LEXIS 
489 (3rd Dept.), the sperm donor in 
this case, Joseph O. v. Danielle B. 

& Joynell B., 2018 WL 988920 (2nd 
Dept.), was not seeking custody but 
wanted legal acknowledgment of his 
biological parentage of the child and 
the legal right to visitation with the 
child. Following the earlier ruling, 
and overruling Orange County Family 
Court Judge Victoria B. Campbell, 
the 2nd Department panel found that 
the principal of “equitable estoppel” 
barred Joseph O.’s lawsuit, even though 
the parties did not comply with a 
provision of the Domestic Relations 
Law, Section 73, which that would have 
created an “irrebuttable presumption” 
that the married couple, Danielle 
V. and Joynell B., are the only legal 
parents of the child.

The Domestic Relations Law 
provision was adopted years ago in 
response to the growing practice of 

donor insemination, for the purpose 
of assuring that when a married 
different-sex couple has a child using 
donated sperm, there will be no 
question that the mother’s husband is 
the parent of the child, who will be 
considered the legitimate offspring of 
their marriage. It provides that when 
the procedure is done by “a person 
duly authorized to practice medicine,” 
there is an “irrebuttable presumption 
of legitimacy” of the child, barring 
the sperm donor from any attempt 
to establish legal parentage or seek 
custody or visitation.

Unfortunately, the legislature has 
not revised the statute to reflect the 
existence of same-sex marriages, and 
many lesbian couples using donor 
insemination to conceive children 
don’t involve doctors in the procedure, 
which can be easily accomplished by 
the couple at home without professional 
assistance. In this case, Danielle and 
Joynell married in Connecticut in 2009 
and used the Internet to find Joseph 
O., a sperm donor who was willing to 
agree in writing that he would have no 
parental rights or responsibilities. They 
had a three-party written agreement to 
that effect.

The child was born in April 2012. 
According to the mothers, they had 
only sporadic contact with Joseph, 
who saw the child a few times each 
year since her birth, including some 

The mothers are represented by The Kurland Group 
(Yetta G. Kurland and Erica T. Kagan) and the LGBT 
Bar Association of Greater New York through its 
Legal Director, Brett Figlewski.
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birthdays, but who was not treated as 
a father and not recognized as such 
by the child. The two women were 
identified as the child’s parents on her 
birth certificate.

Claiming that his main purpose was 
to assure that he would have a continued 
right to visit with the child, Joseph filed 
suit in Orange County Family Court 
in September 2015, naming Danielle, 
the birth mother, as respondent. This 
lawsuit was dismissed on the ground 
that Joynell should have been named as 
a “necessary” party, since she is also a 
legal parent of the child. Joseph filed a 
new lawsuit in June 2016, naming both 
mothers as respondents, and seeking 
two things: legal visitation rights, and 
a declaration that he is the father of 
the child. Joseph claimed that he had 
an established relationship with the 
child and that it would be in the child’s 
best interest for him to have visitation 
rights.

Danielle and Joynell moved to 
dismiss the case, claiming that there 
is a presumption of legitimacy of the 
child, both under New York common 
(non-statutory) law and under the 
Domestic Relations Law provision 
governing donor insemination. They 
also raise the argument of “equitable 
estoppel,” claiming that Joseph had no 
meaningful relationship with the child 
and, in any event, had waited too long 
to assert parental rights – more than 
three years since the child’s birth.

Family Court Judge Campbell 
appointed an attorney to represent the 
child’s interest, Kelley M. Enderley 
of Poughkeepsie, who sided with the 
mothers, affirming that “the child 
recognized only the respondents as 
her parents.” In an affidavit they filed 
in support of their motion to dismiss 
Joseph’s case, the mothers emphasized 
the limited contact they and their 
daughter had with Joseph, that he had 
seen the child only “sporadically,” and 
that the child did not recognize him as 
“anything other than an acquaintance 
of the family.”

Nonetheless, Judge Campbell denied 
their motion to dismiss, finding based 
on Joseph’s allegations of biological 

parenthood that the burden was on the 
mothers to show it was not in the child’s 
best interest to have a paternity test 
ordered to confirm that Joseph is her 
biological father or to have an “order of 
filiation” establishing his legal parental 
status. According to Judge Campbell, 
by allowing Joseph to have contact 
with the child over the time since her 
birth, the mothers had lost entitlement 
to the “presumption of legitimacy” of 
the child, and the question of equitable 
estoppel required a trial.

The Appellate Division found these 
rulings to be erroneous. Although 
the parties had not complied with the 
donor insemination statute, the court 
followed the earlier 3rd Department 
ruling holding that the statute was “not 
intended to be the exclusive means to 
establish the parentage of a child born 
through artificial insemination of a 
donor.” More importantly, the court 
reaffirmed the emerging consensus 
among New York courts that married 
lesbian couples who have children 
through donor insemination are entitled 
to enjoy the presumption – codified 
elsewhere in the state’s Domestic 
Relations Law and in the Family Court 
Act – that the child is the legitimate 
child of the birth mother and her wife. 

Although that presumption is not 
irrebuttable, an attempt by the sperm 
donor to rebut it may be blocked under 
the doctrine of equitable estoppel to 
“preserve that status of legitimacy for 
the child” under the circumstances 
presented in this case, in order 
to “protect a child’s established 
relationship with another who has 
assumed the parental role” – that is, 
Joynell, the wife of the child’s birth 
mother.

Here, all the facts came together 
to support dismissing Joseph’s case. 
He agreed when he donated his sperm 
that he would not seek any parental 
rights, he was not named on the 
birth certificate, and although he was 
certainly aware of the child’s birth, he 
did nothing to assert his legal claim 
for more than three years. “During 
that time,” wrote the court, “the child 
has lived with and been cared for 

exclusively by the respondents, each of 
whom has developed a loving parental 
relationship with her.”

By contrast, although Joseph has had 
occasional contact, he can’t claim to 
have developed a parental relationship 
with the child, and he “acknowledges 
that he does not actually seek a 
parental role,” he is just interested in 
making sure that he has a legal right to 
continue seeing the child, in case her 
mothers decide to deny him access.

“Under the particular circumstances 
presented here,” wrote the court, 
“it would be unjust and inequitable 
to disrupt the child’s close parental 
relationship with each of the 
respondents and permit the petitioner 
to take a parental role when he 
has knowingly acquiesced in the 
development of a close relationship 
between the child and another parent 
figure.”

Thus, the Family Court should 
have granted the mothers’ motion to 
dismiss both of Joseph’s requests – for 
an order of filiation and for visitation 
rights - since “it has long been the rule 
in this State that, absent extraordinary 
circumstances, only parents have the 
right to seek custody or visitation of 
a minor child,” and Joseph is not a 
legal parent. This last quotation is 
from the state’s highest court, the 
Court of Appeals, in its important 
ruling, Brooke B. v. Elizabeth A.C.C., 
28 N.Y.3d 1 (2016), recognizing the 
parental rights of same-sex couples.

The Appellate Division Justices on 
the panel that decided this case are 
Reinaldo E. Rivera, L. Priscilla Hall, 
Betsy Barros, and Valerie Brathwaite 
Nelson.

The mothers are represented by 
The Kurland Group (Yetta G. Kurland 
and Erica T. Kagan) and the LGBT 
Bar Association of Greater New York 
through its Legal Director, Brett 
Figlewski. The American Academy 
of Assisted Reproductive Technology 
Attorneys filed an amicus brief written 
by attorneys from Seyfarth Shaw 
LLP and Rumbold & Seidelman LLP. 
Joseph O. is represented by Paul N. 
Weber of Cornwall, New York. ■
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Seventh Circuit Upholds Denial of Relief to Bisexual 
Jamaican Man
By Bryan Johnson-Xenitelis

The U.S. Court of Appeals for the 
7th Circuit upheld the Board of 
Immigration Appeals’ affirmance 

of an Immigration Judge’s denial of 
the statutory relief of withholding 
of removal and deferral under the 
Convention Against Torture (CAT) 
to a bisexual Jamaican man, finding 
that the court lacked jurisdiction to 
re-determine whether the petitioner’s 
conviction for domestic battery 
was a ‘particularly serious’ offense 
pretermitting his withholding claim, 
and ruling that substantial evidence 
supported a ruling that he he failed to 

show that he was more likely than not 
to be tortured in Jamaica, as required 
to obtain relief under the CAT. Bernard 
v. Sessions, 2018 WL 777172, 2018 U.S. 
App. LEXIS 3035 (February 8, 2018).

Petitioner testified to knowing 
he was bisexual as early as his pre-
teen years and that he had a same-sex 
relationship in Jamaica at that age. He 
relocated to the United States in 1998 
when he was 19 and testified that in 
the United States he had relationships 
with both men and women. Following 
multiple convictions for weapons, 
drugs, and a domestic battery offense, 
Petitioner was detained and placed in 
removal proceedings, where he was 
found removable from the United States 
but sought relief of withholding of 
removal and protection under the CAT. 
He and his father testified that he “came 
out” to his father while in detention. He 
testified to witnessing harm of LGBT 
persons in Jamaica in his childhood. 
His family and friends testified that 

some family in Jamaica knew the 
petitioner’s sexual orientation, that one 
family member even had threatened to 
“beat it out” of him if he returned to 
Jamaica. They also confirmed reports 
of violence against LGBT people and 
the murders of family members.

The Immigration Judge ruled that 
the Petitioner’s domestic battery crime 
constituted a “particularly serious” 
offense, barring withholding relief. 
She further found that while the 
Petitioner’s testimony was “credible,” 
it was also “consistently vague” 
regarding childhood instances where 

he witnessed violence against LGBT 
people, a general perception of violence, 
and that Petitioner had failed to show 
that he would be unable to relocate 
to a different area of Jamaica safely. 
The Board of Immigration Appeals 
affirmed the decision, holding that 
even if the Petitioner had established 
he would be harassed because of his 
sexual orientation, his CAT claim 
would require “stringing together a 
series of suppositions” – namely, that 
“individuals will discover that he is 
bisexual; that he will be ostracized by 
members of the community due to his 
sexual orientation; that these individuals 
will torture him; and that the police will 
not intervene to protect him.”

In a per curiam opinion, the 
three-judge panel ruled that it lacked 
jurisdiction over the discretionary 
question of whether the domestic 
battery offense constituted a 
“particularly serious” crime, leaving 
Petitioner ineligible for all relief except 

possibly for deferral of removal under 
the CAT. The panel disposed of the 
Attorney General’s argument that 
Petitioner’s case should be dismissed 
for his failure to specifically address 
the finding that he could safely relocate 
within Jamaica, noting that Petitioner’s 
briefs to the Court “assert that violence 
against and persecution of the LGBT 
community exist everywhere in 
Jamaica” and that his general challenge 
of the Immigration Judge’s decision 
“encompasses the finding that he could 
safely relocate.”

The panel, however, ruled that the 
Immigration Judge’s decision was 
supported by substantial evidence, in 
that Petitioner failed to establish he was 
likely to suffer “extreme” treatment 
when his “decades-old experiences 
(which did not themselves amount to 
torture and, indeed, did not even involve 
[Petitioner] directly) nor the general 
reports of violence in Jamaica were 
sufficient to show that he specifically 
would be targeted for extreme violence 
in the future.” The panel rejected one of 
the Immigration Judge’s implications 
that Petitioner could be safe if he 
hid his sexual orientation, citing an 
earlier Seventh Circuit ruling that “the 
law does not require people to hide 
characteristics like religion or sexual 
orientation.” 

Finally, the panel rejected 
Petitioner’s secondary argument that 
he would also face torture because of 
his family’s political affiliations, ruling 
“his fear of torture based on political 
affiliation is otherwise too speculative 
to justify relief under the CAT.”

Accordingly, the panel dismissed 
for lack of jurisdiction the “particularly 
serious” issue and denied the remainder 
of the petition for review. ■

Bryan Johnson-Xenitelis is a New York 
attorney addition and adjunct professor 
at New York Law School, where he 
teaches “Crime & Immigration.”

Petitioner testified to knowing he was bisexual as 
early as his pre-teen years and that he had a same-
sex relationship in Jamaica at that age. 
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Federal Judge Finds Jury Question on Civil Rights Liability 
of “Bystander” Physician in Death of HIV+ Inmate
By William J. Rold

Michael McGovern, an immune-
compromised inmate with HIV, 
died of metastasized cancer 

while in the custody of the Pennsylvania 
Department of Corrections. His Estate 
sued the corporate correctional care 
provider, Correct Care Solutions, LLC, 
three physicians, and one physician’s 
assistant in McGovern v. Correct 
Care Solutions, LLC, 2018 U.S. Dist. 
LEXIS 18871, 2018 WL 769309 
(W.D. Pa., Feb. 5, 2018), for violation 
of McGovern’s civil rights and for 
medical malpractice. The case went to 
mediation. All defendants except Barry 
Eisenberg, D.O., were represented 
by the same law firm, according to 
PACER; and they settled with the 
Estate for an undisclosed amount. 
Eisenberg, with separate counsel, filed a 
motion for summary judgment, alleging 
inadequate involvement in McGovern’s 
care for liability. U.S. District Judge 
Kim R. Gibson denied summary 
judgment, finding it a close question, 
in which a jury should be permitted to 
decide Eisenberg’s liability.

The “crux” of the case, according 
to Judge Gibson, was that “Defendants 
were dilatory in their diagnosis and 
treatment of cancer initially found 
in Mr. McGovern’s left mandible.” 
In 2014 McGovern complained of a 
painful mass increasing in size. A 
physician noted his HIV-positive status 
as posing a risk factor for cancer and 
wrote that the patient presented a 
“submandibular gland adenocarcinoma 
until proven otherwise.” Although an 
x-ray of the mandible revealed “no 
bony pathology,” a physician’s assistant 
scheduled a “telemed” consultation 
with an oncologist. On November 
13, 2014, the oncologist diagnosed a 
“probable” recurrence of “squamous 
cell carcinoma” and ordered a CT 
scan of the neck with contrast, a 
needle aspiration biopsy, and an ENT 
consultation. A week later, Eisenberg 
stamped a chart review entry with his 

name and the notation “NCS” [Not 
Clinically Significant”]. 

Numerous delays ensued in follow-
up of the oncologist’s orders. The 
CT scan in December found “bone 
destruction malignancy.” By this time, 
McGovern had difficulty moving 
his tongue and swallowing. Later 
that month, Eisenberg noted that 
McGovern “most likely” had invasive 
cancer, involving the lymph nodes and 
mandible and that his prognosis was 
“not good.” He noted his “primary 
purpose” for seeing McGovern was to 
address his “acute presentation” and to 
“handle” his “request for stronger pain 
medications.” 

By late December, McGovern was 
sent to an emergency room for left-side 
weakness, numbness, and headaches. 
The needle biopsy was performed, 
revealing an “inflammatory mass” 
requiring “clinical correlation.” The 
ENT consultation on January 2, 2015, 
recommended an open biopsy and 
exploration of McGovern’s neck, which 
was not scheduled for almost two 
months. By March, another CT scan 
showed that McGovern had Stage IV 
cancer, while his experts opined that the 
CT scan the previous December, when 
Eisenberg saw him for pain, showed 
Stage II. After April, McGovern 
underwent several surgeries at the 
University of Pittsburgh “from which 
numerous serious consequences flowed 
in regard to Mr. McGovern’s quality of 
life.” He died on January 12, 2016. 

 Judge Gibson found that Eisenberg 
was not McGovern’s primary care 
provider and that other defendants 
were more responsible for managing 
the mass on his left mandible. The 
Estate’s experts, however, declared 
that Eisenberg violated the standard 
of care by failing to take independent 
steps to expedite McGovern’s care after 
he recognized the severity and time 
sensitive nature of his condition. In 
their opinion, these failures contributed 

to the spread of the cancer and the 
ultimate outcome.

As a procedural aside, McGovern’s 
experts’ reports were filed late under 
the Court’s Scheduling Order, but Judge 
Gibson accepted them in her discretion 
under F.R.C.P. 37, because of their 
minimal tardiness and their importance 
to plaintiff’s case, which could not 
proceed beyond summary judgment 
without them – citing In re Paoli R.R. 
Yard PCB Litigation (Paoli II), 35 F.3d 
717, 791-92 (3d Cir. 1994). Extended 
discussion of Third Circuit authority on 
this point is omitted, except for Pearson 
v. Prison Health Services, 850 F.3d 526, 
534-8 (3d Cir. 2017), which discusses 
the circumstances under which expert 
testimony is and is not necessary to 
establish an Eighth Amendment claim 
involving medical care in a prison. 
Eisenberg had also violated several of 
Judge Gibson’s individual rules in his 
submissions. There also appears to 
be no discussion of expert testimony 
on his behalf. In any event, a “war of 
experts” should result in denial of 
summary judgment – although this did 
not happen for the transgender plaintiff 
seeking gender reassignment surgery in 
Kosilek v. Spencer, 774 F.3d 63 (1st Cir. 
2014) (passim, en banc; 3/2 decision).

In this writer’s view, the above 
would usually suffice to keep Eisenberg 
in a malpractice case, but Judge Gibson 
allows the Estate to proceed against 
him under the Eighth Amendment; even 
when he remains alone as a defendant, 
he was not the primary care giver, 
and everyone else has settled. This is 
unusual: physicians with limited patient 
contact most often are granted summary 
judgment on Eighth Amendment claims 
for lack of personal involvement.

Here, Judge Gibson easily found 
that McGovern’s needs were serious 
and that Eisenberg knew about them. 
The question was whether a jury could 
find the doctor’s behavior deliberately 
indifferent. He argued that his treatment 
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was “not focused on Mr. McGovern’s 
cancer.” This actually seemed to be 
his undoing, as it should have been. 
Drawing all inferences in the Estate’s 
favor, as required in ruling on summary 
judgment, Judge Gibson found that the 
Estate “barely satisfies” the test for a 
jury question: “Dr. Eisenberg had an 
independent duty to Mr. McGovern— 
regardless of Mr. McGovern’s 
treatment being primarily handled 
by the other Defendants—and Dr. 
Eisenberg breached that duty by 
failing to take any action or make any 
effort to expedite Mr. McGovern’s 
testing or treatment . . . . This potential 
negligence rises to the level of potential 
reckless indifference because Dr. 
Eisenberg consciously acknowledged 
the substantial risk of serious harm that 
existed when cancer is not diagnosed 
and treated and still failed, according to 
Plaintiffs’ experts, to take appropriate 
medical action.” Eisenberg admitted that 
the prognosis was “not good,” prescribed 
pain medications, reviewed tests, and 
conceded in his deposition that “every 
day matters when treating cancer.” 

He took an “impermissible bystander 
role by leaving the care of Mr. 
McGovern to the other Defendants” and 
not taking independent action, based on 
what he knew, to expedite follow-up 
treatment for this patient. Judge Gibson 
concluded: “[A]lthough this Court does 
not agree with Plaintiffs that ‘there is 
ample evidence from which a reasonable 
jury could conclude that Dr. Eisenberg 
was deliberately indifferent to Mr. 
McGovern,’ this Court does conclude 
that there is sufficient evidence.” 
(Emphasis by the court.) 

As a final note, according to PACER, 
Judge Gibson has not yet ruled on 
Eisenberg’s request to keep some of 
the other defendants in the case as 
parties, even though they have settled. 
He argues that the Estate’s experts 
criticized some of the other defendants 
also, and a jury should be permitted to 
allocate fault. The settling defendants 
counter-argued that this can be handled 
with verdict interrogatories and the 
dismissals should stand. 

McGovern’s Estate is represented by 
the Mizner Firm, Erie, PA. ■

Hawaii Appeals Court Says Religious 
B&B Owner May Not Reject Same-Sex 
Couples as Customers
By Arthur S. Leonard

The Intermediate Court of Appeals 
of Hawaii has affirmed a ruling 
by the state’s 1st Circuit Court 

that the operator of an owner-occupied 
Bed & Breakfast violated the state’s 
public accommodations law by refusing 
to rent a room to a lesbian couple from 
California who were seeking vacation 
accommodations. The opinion for 
a three-judge panel of the court by 
Chief Judge Craig Nakamura rejected 
the defendant’s argument that this 
application of the law violates her 
constitutional rights, and also rejected 
an argument that because the B&B 
is owner-occupied it is entitled to an 

exemption under a law governing 
residential real estate transactions. 
Cervelli v. Aloha Bed & Breakfast, 
2018 Haw. App. LEXIS 80, 2018 WL 
1027804 (Feb. 23, 2018).

Diane Cervelli emailed Aloha Bed & 
Breakfast to determine whether a room 
was available for a planned vacation trip, 
then following up in a phone call with 
the owner, Phyllis Young, about making 
a room reservation for herself and her 
partner, Taeko Bufford. Everything 
went well on the telephone until Cervelli 
mentioned that she was reserving for 
herself and another woman. Young 
asked if Cervelli and the other woman 
were lesbians. When Cervelli answered 
“Yes,” Young said, “We’re strong 
Christians. I’m very uncomfortable in 
accepting the reservation from you.” 
Young hung up on Cervelli. Bufford 
then called and received the same 
treatment. “Apart from Plaintiff’s sexual 
orientation,” wrote Judge Nakamura, 

“there was no other reason for Young’s 
refusal to accept Plaintiffs’ request for 
a room.”

Each of the women filed a 
complaint with the Hawaii Civil Rights 
Commission, alleging a violation of the 
state’s public accommodations law. The 
Commission found “reasonable cause” 
to believe that Aloha B&B had violated 
the statute, but bowed to the plaintiffs’ 
desire to file a court action rather than 
pursue the matter administratively, 
issuing them a “right to sue letter.” 
After the lawsuit was filed in the Circuit 
Court, the Commission intervened as a 
co-plaintiff.

The law’s definition of “public 
accommodation” includes “an inn, 
hotel, motel, or other establishment that 
provides lodging to transient guests,” 
and lists “sexual orientation” as a 
prohibited ground for discrimination. A 
different statute, governing residential 
leases, provides an exemption from anti-
discrimination requirements for “the 
rental of a room or up to four rooms in 
a housing accommodation by an owner 
or lessor if the owner or lessor resides 
in the housing accommodation.” Aloha 
B&B argued that it was entitled to the 
owner-occupied premises exemption, 
but both the circuit court and the court 
of appeals disagreed. They found that 
the exemption was intended to govern 
residential leases creating a landlord-
tenant relationship in which the tenant 
moves in and resides in the premises 
for an extended period of time, not for 
“transient” customers who generally 
stay for a few days at best and are 

“We’re strong Christians. I’m very uncomfortable in 
accepting the reservation from you.” 
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not establishing their residence in the 
rented rooms.

The court said that it was “clear 
based on the plain statutory language 
that Aloha B&B is a ‘place of public 
accommodation,’” and noted that the 
defendant had admitted in its pretrial 
statement that “it offers bed and 
breakfast services to the general public.” 
Reviewing the defendant’s advertising 
practices, and the data showing that the 
overwhelming majority of its customers 
– running up to 100 or more individuals 
a year – stay for only a few days, the 
court found Aloha’s claimed exemption 
inapplicable. The court noted that Aloha 
generally rented rooms to anybody who 
applied, denying services only to gay 
people and smokers. 

Aloha raised three constitutional 
defenses. 

First, it argued that requiring it to rent 
a room to this lesbian couple violated 
Young’s right of privacy. “Aloha B&B 

argues that the right of privacy is ‘the 
right to be left alone,’” wrote Judge 
Nakamura. “However, to the extent that 
Young has chosen to operate her bed 
and breakfast business from her home, 
she has voluntarily given up the right 
to be left alone. In choosing to operate 
Aloha B&B from her home, Young, for 
commercial purposes, has opened up her 
home to over one hundred customers per 
year, charging them money for access to 
her home. Indeed, the success of Aloha 
B&B’s business and its profits depend 
on members of the general public 
entering Young’s home as customers. 
In other words, the success of Aloha 
B&B’s business required that Young not 
be left alone.”

“The privacy right implicated by this 
case is not the right to exclude others 
from a purely private home,” continued 
Nakamura, “but rather the right of a 

business owner using her home as a 
place of public accommodation to use 
invidious discrimination to choose 
which customers the business will serve. 
We conclude that Young’s asserted right 
to privacy did not entitle her to refuse to 
provide Plaintiffs with lodging based on 
their sexual orientation.”

Next, Young claimed a violation of 
her right of “intimate association,” but 
the court rejected this claim as well. 
“The relationship between Aloha B&B 
and the customers to whom it provides 
transient lodging is not the type of 
intimate relationship that is entitled to 
constitutional protection against a law 
designed to prohibit discrimination 
in public accommodations,” wrote 
Nakamura, again taking note of the 
large volume of customers passing 
through the premises for short stays 
over the course of a year. “The 
hundreds of customer relationships 
Aloha B&B forms through its business 

is far from the ‘necessarily few’ family-
type relationships that are subject to 
constitutional protection,” he wrote. 
“With respect to the purpose for which 
the relationship is formed, Aloha B&B 
forms relationships with its customers 
for commercial, business purposes, 
and it is only the commercial aspects 
of the relationship” that the public 
accommodations law regulates. 

Young had testified that the “primary 
purpose” of the B&B is to “make 
money,” wrote Nakamura, and, “She 
also admitted that if she could not make 
money by running Aloha B&B, she 
‘wouldn’t operate it.’ Young does not 
operate Aloha B&B for the purpose 
of developing ‘deep attachments and 
commitments’ to its customers.”

Finally, Young made a “free exercise 
of religion” claim. This was doomed 
to fail under the federal Constitution, 

since the Supreme Court has held that 
individuals and businesses do not 
enjoy a constitutional exemption from 
complying with a “valid and neutral law 
of general applicability on the ground 
that the law proscribes (or prescribes) 
conduct that his religion prescribe (or 
proscribes).” See Employment Division 
v. Smith, 494 U.S. 872 (1990). Thus, 
Young sought instead to locate her 
argument in the Hawaii constitution, 
arguing that the court should depart 
from federal constitutional precedents 
and “impose a compelling state interest 
requirement, and apply strict scrutiny in 
deciding its free exercise claim under 
the Hawaii Constitution.”

The court was unwilling to take 
the bait, stating, “We need not decide 
whether a higher level of scrutiny 
should be applied to a free exercise 
claim under the Hawaii Constitution 
than the United States Constitution. 
This is because we conclude that [the 
public accommodations law] satisfies 
even strict scrutiny as applied to Aloha 
B&B’s free exercise claim.” That is, 
the court concluded that the state of 
Hawaii “has a compelling interest in 
prohibiting discrimination in public 
accommodations,” and that the law is 
“narrowly tailored to achieve Hawaii’s 
compelling interest” in prohibiting such 
discrimination.

The court’s ruling affirmed the circuit 
court’s decision granting summary 
judgment in favor of the plaintiffs and the 
Civil Rights Commission on the liability 
phase of the case. Unless the case goes 
up to the Hawaii Supreme Court, the 
next step would be to send it back to 
the circuit court for a determination of 
damages for the plaintiffs.

The plaintiffs are represented by 
Lambda Legal staff attorney Peter C. 
Renn and local Hawaii counsel Jay 
Handlin and Linsay N. McAneeley of 
Carlsmith Ball LLP. Robin Wurtzel, 
Shirley Naomi Garcia and April L. 
Wilson-South represented the Civil 
Rights Commission in the case. And, 
no surprise, Aloha B&B is represented 
by attorneys from Alliance Defending 
Freedom, a litigation organization 
that opposed LGBT rights at every 
opportunity. ■

“We conclude that Young’s asserted right to privacy 
did not entitle her to refuse to provide Plaintiffs with 
lodging based on their sexual orientation.”
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Texas Court of Appeals Rejects Fundamental Right to 
Consensual Sex
By Timothy Ramos

He was a 17-year-old boy who was 
old enough to consent to engage 
in sex under state law. She was 

teacher who worked at his high school. 
Can we make it any more obvious 
that questionable choices were made? 
On January 31, 2018, the Texas 13th 
District Court of Appeals affirmed the 
conviction of Tanya Ramirez—a former 
teacher at King High School—for two 
counts of engaging in sexual intercourse 
with a student in violation of § 21.12(a)
(1) of the Texas Penal Code. Ramirez v. 
State, 2018 Tex. App. LEXIS 873, 2018 
WL 637367 (Tex. App. Jan. 31, 2018). 
Writing for the court, Judge Nelda V. 
Rodriguez rejected Ramirez’s contention 
that the penal statute unconstitutionally 
infringed upon her fundamental right to 
engage in consensual sex. 

Analyzing two landmark decisions 
by the U.S. Supreme Court, Obergefell 
v. Hodges, 135 S. Ct. 2584 (2015), and 
Lawrence v. Texas, 539 U.S. 558 (2003), 
the court held that the U.S. Constitution 
neither recognizes nor protects a 
“fundamental right” of individuals 
to engage in consensual sex. Thus, 
the court did not have to determine 
whether §21.12(a)(1) could survive a 
strict-scrutiny standard of review. It 
is particularly interesting that Judge 
Rodriguez relied on cases concerning 
same-sex marriage and homosexual 
sodomy, when the case at hand 
involved sexual intercourse between 
a female teacher and her 17-year-old 
male student. Together, Obergefell and 
Lawrence provide courts guidance on 
how to identify and treat constitutionally 
protected fundamental rights in a vast 
array of cases.

Judge Rodriguez’s opinion was 
scarce on the factual details leading up 
to Ramirez’s arrest, and even concealed 
the identities of two male students 
involved with Ramirez; however, the 
case has garnered considerable media 
coverage over the years. Most notably, 
Ramirez and Tristian (the student 
involved in Count 1) sat down for an 
interview with Dr. Phil! From that 

interview, one would learn that Ramirez 
and Tristian texted each other for almost 
four weeks before he came to her house 
at 3 A.M. on May 30, 2014. Ramirez was 
fully aware that Tristian was a student 
at her school; yet, she justified their 
relationship by asserting that this was a 
consensual act between adults and that 
she did not specifically teach or coach 
Tristian. Tristian recorded a video of 
their encounter, and shared it with 11 
other students. Afterwards, Ramirez 
turned herself over to the police.

On September 25, 2014, a grand 
jury indicted Ramirez for one count of 
engaging in sexual intercourse with a 
student in violation of § 21.12(a)(1) of 
the Texas Penal Code. One year later, the 

grand jury amended the indictment to 
include a second count when authorities 
discovered that Ramirez engaged in 
sexual intercourse with another student. 
By January 11, 2016, Ramirez pleaded 
guilty to Count 1 and no contest to 
Count 2. As part of her plea agreement, 
Ramirez surrendered her teaching 
license so that she would not have to 
register as a sex offender. The trial 
court placed Ramirez on community 
supervision for seven years and assessed 
a fine of $4,000 and restitution of $400.

On appeal, Ramirez argued that 
§21.12(a)(1) infringed upon and 
criminalized her constitutionally 
protected fundamental rights guaranteed 
by the Due Process Clause of the 14th 
Amendment of the U.S. Constitution. 
Specifically, Ramirez contended that 
the right to consensual sex is a privacy 
right similar to the fundamental rights 
of marriage, procreation, contraception, 
family relationships, child rearing, 

and education. Because § 21.12(a)(1) 
allegedly infringed on her fundamental 
right to consensual sex, Ramirez 
contended that the court must analyze 
the statute under a strict-scrutiny 
standard of review and conclude that the 
statute failed to take the least restrictive 
means available to carry out the state’s 
interest in “preventing the sexual 
exploitation of Texas school children.” 

Judge Rodriguez first rejected 
Ramirez’s assertion that the U.S. 
Supreme Court recognized a 
constitutionally protected fundamental 
right to consensual sex in Obergefell v. 
Hodges. The Obergefell Court explained 
that the 14th Amendment’s Due Process 
Clause protects fundamental liberties 

concerning “certain personal choices 
central to individual dignity and 
autonomy, including intimate choices 
that define personal identity and 
beliefs.” While history and tradition 
initially guide the inquiry of whether 
or not a fundamental right exists, they 
are not strictly determinative of the 
issue; for instance, while there has been 
no long-standing history or tradition of 
same-sex marriage, the right to marry 
has been repeatedly recognized as a 
fundamental right protected under the 
Due Process Clause. Applied to the case 
at hand, Judge Rodriguez pointed out 
that Obergefell specifically reiterated 
a fundamental right to marry, but did 
not recognize a fundamental right to 
consensual sex. Furthermore, the judge 
held that, unlike the fundamental right to 
marry, the right that Ramirez asserted: 
(i) does not define personal identity and 
beliefs; (ii) is not so fundamental that 
the State must accord it respect; and (iii) 

The court rejected that the U.S. Supreme Court 
recognized a constitutionally protected fundamental 
right to consensual sex in Obergefell.
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California Judge Issues Unprecedented 
Ruling in Favor of Baker Who Declined 
to Make Wedding Cake for Same-Sex 
Couple
By Arthur S. Leonard

Breaking a consensus among 
courts that has developed over 
the past several years that people 

with religious or moral objections to 
same-sex weddings are not entitled 
to exempt their business from selling 
goods or services for such events, 
Kern County (California) Superior 
Court Judge David Lampe ruled on 
February 5, 2018, in Department of 
Fair Employment and Housing v. 
Miller, BCV-17-102855, that Cathy 
Miller, owner of Cathy’s Creations, 
Inc., doing business as Tastries Bakery 
in Bakersfield, California, is entitled to 
a First Amendment exemption from 
complying with California’s law that 
bans sexual orientation discrimination 
by businesses. Judge Lampe is the 
first to rule in favor of a business in 
such a case.

Miller refused to make a wedding 
cake for Eileen and Mireya Rodriguez-
Del Rio, who came to her bakery in 
August 2017 to plan for a celebration 
to take place in October. They had 
selected a design of a cake in the display 
case, but since their celebration would 
not be until October, the transaction 
would be for Miller to prepare a cake 
specifically for their event. “The couple 
did not want or request any written 
words or messages on the cake,” wrote 
the judge in his opinion. Nonetheless, 
Miller refused to make it because of 
her religious objections to same-sex 
marriage, and offered to refer them to 
another bakery in town that was happy 
to make wedding cakes for same-sex 
couples.

Eileen and Mireya filed an 
administrative complaint, charging 
Miller and her business with a 
violation of the Unruh Civil Rights 
Act, California’s law that prohibits 
discrimination by businesses. The 
Department of Fair Employment 

and Housing, with is charged with 
enforcement of the law, filed suit against 
the bakery, asking the court to issue 
an injunction requiring that Miller’s 
business not refuse to make wedding 
cakes for same-sex couples.

Miller’s defense relied on two 
provisions of the First Amendment of 
the U.S. Constitution, one forbidding 
laws that abridge freedom of speech, 
and the other forbidding laws that 
prohibit the free exercise of religion. 
Judge Lampe decided that this case 
could be resolved most easily by 
reference to the free speech provision, 
and did not render a ruling on whether 
the free exercise of religion clause 
would protect Miller in this case.

The judge accepted Miller “cake 
artist” argument, the same argument that 
Jack Phillips of Masterpiece Cakeshop 
in Colorado is making in his case 
pending before the U.S. Supreme Court. 
Miller and Phillips argue that when 
they are contracting to produce a cake 
for a specific event, they are engaging 
in a creative effort that communicates a 
message of endorsement for that event. 
Under this theory of symbolic speech, 
they argue, requiring them to make 
the cake when they do not approve of 
the event is compelling them to voice a 
particular message.

They rely on past decisions in 
which the Supreme Court has found 
that government officials had violated 
free speech rights by compelling 
people to voice particular messages 
with which they disagree, such as 
the famous “flag salute” cases first 
decided during World War II and 
most recently reiterated in Wooley v. 
Maynard, 430 U.S. 705 (1977), in which 
the Court famously reversed direction 
on this issue, overruling its own prior 
precedent to find that the government 
cannot compel a student to recite the 

is not implicit in the concept of ordered 
liberty.

In support of the court’s determination 
that there is no fundamental right to 
consensual sex, Judge Rodriguez then 
discussed Lawrence v. Texas, in which 
the U.S. Supreme Court struck down 
Texas’s penal statute that criminalized 
homosexual sodomy. In Lawrence, the 
Supreme Court recognized that the 
14th Amendment’s Due Process Clause 
affords consenting adults the right to 
engage in private sexual relationships 
free from government intrusion; 
however, Judge Rodriguez pointed out 
that the Lawrence Court referred to 
this right as a “liberty interest” rather 
than a fundamental right that is entitled 
to strict-scrutiny review. Thus, the 
Lawrence Court struck down Texas’s 
sodomy statute under rational-basis 
review because the court found that the 
statute furthered “no legitimate state 
interest which can justify its intrusion 
into the personal and private life of the 
individual.” Following Lawrence—and 
a number of other Texas appellate courts 
that have concluded that § 21.12(a)
(1) does not implicate a fundamental 
right—Judge Rodriguez then finally 
rejected Ramirez’s assertion that the 
penal statute should be subject to and 
struck down under strict-scrutiny 
review. 

As the Lawrence Court inferred, the 
liberty interest asserted by Ramirez 
does not extend to “sexual conduct 
involving . . . persons who might be 
injured or coerced or who are situated 
in relationships were consent might 
not be easily refused.” While Ramirez 
continues to publicize her belief that 
her conduct should not be criminalized 
because the students involved had 
reached the state’s age of consent, she 
fails to consider that her position as a 
faculty member put her in a place of 
perceived power and influence that 
students would be hesitant to dismiss. 
Her lack of remorse is specifically 
evinced by the fact that, after she was 
convicted in January 2016, Ramirez 
filed a lawsuit against Tristain’s mother 
for allegedly defaming Ramirez to 
various media outlets.  ■

Timothy Ramos is a law Student at New 
York Law School (class of 2019).
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pledge of allegiance. Although there are 
circumstances where the courts have 
held that government requirements did 
not impose a substantial burden on free 
speech, the compelled speech argument 
has taken on particular weight in several 
important LGBT-related rulings.

The Supreme Court unanimously 
ruled in Hurley v. Irish-American Gay, 
Lesbian & Bisexual Group of Boston, 
515 U.S. 557 (1995), for example, that 
Massachusetts civil rights authorities 
could not compel the organizers of 
the Boston St. Patrick’s Day Parade to 
include an LGBT rights contingent in 
the parade with a banner proclaiming 
their identity. The court said this 
would unconstitutionally compel the 
parade organizers to include a message 
in their event that they did not want 
to include. Similarly, although more 
controversially, the Court later ruled 
in Boy Scouts of America v. Dale, 530 
US 640 (2000), that the BSA was not 
required to allow an openly gay man to 
service as an adult leader, because that 
would be compelling them to implicitly 
send a message of endorsement for 
homosexuality which they did not 
want to communicate to their members 
or the public. Unlike the unanimous 
parade decision, however, the Court 
split 5-4 in the Boy Scouts case, with 
a minority rejecting the contention that 
the BSA’s free speech rights would be 
unconstitutionally burdened.

Despite these rulings, the Court 
concluded that Congress did not 
unconstitutionally burden the free 
speech rights of law schools when 
it required them to allow military 
recruiters equal access to their facilities, 
reasoning that the schools were free 
to communicate their disagreement 
with the anti-gay policies then 
followed by the Defense Department 
and that hosting the recruiters was 
not necessarily sending a message of 
agreement with their policies. Rumsfeld 
v. Forum for Academic & Institutional 
Rights, Inc., 547 U.S. 47 (2006). 
And the Court concluded that a state 
university law school was not violating 
the free speech or free exercise rights 
of conservative Christian students 
when it required a Christian Legal 
Society chapter to allow gay students 

to be members if CLS wanted to 
be an officially recognized student 
organization. Christian Legal Society 
v. Martinez, 130 S. Ct. 2971 (2010).

It is difficult to follow a consistent 
thread of reasoning through these cases, 
each of which presents a slightly different 
factual context, which is why there is 
some suspense about how the Supreme 
Court is going to decide the Masterpiece 
Cakeshop case. So far, however, lower 
courts have been unanimous in ruling 
that bakers, florists, photographers, 
videographers, non-religious wedding 
venues are all required to comply with 
public accommodations laws (in states 
where they exist) and provide their 
services and goods to same-sex couples 
celebrating their unions.

Judge Lampe, the first to depart 
from this consensus, accepted Miller’s 
compelled speech argument. “No public 
commentator in the marketplace of 
ideas may be forced by law to publish 
any opinion with which he disagrees 
in the name of equal access,” wrote the 
judge. “No baker may place their wares 
in a public display case, open their 
shop, and then refuse to sell because 
of race, religion, gender, or gender 
identification.”

But, he wrote, this case is different. 
“The difference here is that the cake in 
question is not yet baked. The State is not 
petitioning the court to order defendants 
to sell a cake. The State asks this court 
to compel Miller to use her talents to 
design and create a cake she has not yet 
conceived with the knowledge that her 
work will be displayed in celebration 
of a marital union her religion forbids. 
For this court to force such compliance 
would do violence to the essentials of 
Free Speech guaranteed under the First 
Amendment.”

Judge Lampe acknowledged that 
there was a clash of rights here, and no 
matter which way he ruled, somebody 
would feel insulted. “The court finds 
that any harm here is equal to either 
complainants or defendant Miller, 
one way or the other. If anything, 
the harm to Miller is the greater, 
because it carries significant economic 
consequences. When one feels injured, 
insulted, or angered by the words or 
expressive conduct of others, the harm 

is many times self-inflicted. The most 
effective Free Speech in the family of 
our nation is when we speak and listen 
with respect. In any case, the court 
cannot guarantee that no one will be 
harmed when the law is enforced. 
Quite the contrary, when the law is 
enforced, someone necessarily loses. 
Nevertheless, the court’s duty is to the 
law. Whenever anyone exercises the 
right of Free Speech, someone else may 
be angered or hurt. This is the nature of 
a free society under our Constitution.”

The judge acknowledged that the 
case is more difficult if it is treated 
as a free exercise of religion case, 
because the Supreme Court has ruled 
that neutral state laws of general 
application do not include within them 
a constitutional exemption for religious 
dissenters. “Whether the application of 
the Unruh Act in these circumstances 
violates the Free Exercise clause is 
an open question,” he wrote, “and the 
court does not address it because the 
case is sufficiently resolved upon Free 
Speech grounds.”

Interestingly, the judge’s approach 
mirrors that of U.S. Solicitor General 
Noel Francisco in the Masterpiece 
Cakeshop case before the Supreme 
Court. In briefing and argument, 
the Solicitor General placed the 
government’s support for Jack Phillips’ 
right to refuse to make the wedding 
cake entirely on Free Speech grounds, 
and disclaimed taking any position on 
his right of free exercise of religion – 
despite the Trump Administration’s 
more general position, expressed in a 
“religious freedom” memorandum by 
Attorney General Jeff Sessions, that 
religious free exercise rights should be 
treated as superior to just about any 
other legal claim.

Perhaps Judge Lampe’s decision 
is truly an outlier in the ongoing 
controversies stemming from the 
Supreme Court’s ruling in 2015 that 
same-sex couples have a constitutional 
right to marry, but on the other hand it 
may be an accurate prediction of how 
the Supreme Court will deal with the 
issue, at least in cases where the goods 
or services at issue could be plausibly 
described in terms of expressive 
content. ■
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Iowa Appeals Court Affirms Ruling Against Lesbian’s Brother 
Attempting to Invalidate Bequest to Her Surviving Partner
By Arthur S. Leonard

David Lance Wilson struck out 
in his attempt to get the Iowa 
courts to hold that a provision in 

his late sister’s will leaving her entire 
estate to her long-time partner, Susan 
Woodall Fisher, was automatically 
revoked when the women allegedly 
split up nine years before the sister’s 
death. Affirming a summary judgment 
ruling by Crawford County District 
Judge Patrick H. Tott, the Iowa Court of 
Appeals ruled on February 7 in Estate 
of Wilson; Wilson v. Fisher, 2018 
WL 739248, 2018 Iowa App. LEXIS 
155, that Iowa’s Probate Code, Sec. 
633.271(1), would only revoke such a 

bequest if a marriage was dissolved 
in a court action, but there is no court 
record of any such proceeding.

Although the court’s ruling was an 
unexceptionable interpretation of the 
statute on its face, the factual setting 
of the case is a bit odd, to say the 
least. In order to attempt to invoke the 
revocation statute, David Wilson had 
to allege in his petition for declaratory 
judgment that the women had been 
legally married, a contention that is 
demonstrably untrue, but which was 
accepted as an “undisputed fact” for 
purposes of this case in the responsive 
pleading filed by the co-executors of the 
estate, Fisher and John C. Werden, and 
thus by the court as well, in its opinion 
by Judge Christopher L. McDonald.

According to Judge McDonald’s 
summary of the factual allegations, 
Leslie Wilson and Susan Fisher, same-

sex partners, were married in Colorado 
“sometime before November 6, 1991,” 
on which date Leslie “executed her 
last will and testament. Under the will, 
Susan was to receive Leslie’s entire 
estate. Leslie’s brother, David, was 
listed as the successor beneficiary.” 
After Leslie passed away in March 
2014, Susan filed an application in the 
Crawford County District Court for 
probate of a “foreign probated will.” 
District Judge Tott admitted the will 
into probate, and appointed Fisher 
and John C. Werden as “personal 
representatives” of the Iowa estate. 
“Susan subsequently filed an election 

to take under the will as Leslie’s 
surviving spouse. In June 2015, the 
personal representatives executed and 
recorded a court officer deed conveying 
an undivided one-half interest in real 
property owned by Leslie at the time of 
her death to Susan.”

David showed up six months later, 
filing his petition in the District 
Court alleging that Susan and Leslie 
had “dissolved” their marriage and 
that they “never cohabitated again 
and never remarried.” According to 
David, this dissolution, which involved 
terminating their relationship and 
dividing their assets, occurred in 
2005. He was relying on Code Section 
633.271(1), titled “Effect of divorce 
or dissolution,” which states, “If after 
making a will the testator is divorced 
or the testator’s marriage is dissolved, 
all provisions in the will in favor of the 

testator’s spouse . . . are revoked by 
the divorce or dissolution of marriage, 
unless the will provides otherwise.” Of 
course, this provision only applies if 
there was a marriage to begin with.

In a footnote, the court acknowledged 
that “same-sex marriages were not 
recognized in Colorado until October 
2014. However, the parties stipulated 
in their pleadings that ‘Susan . . . and 
Leslie . . . were married in the state 
of Colorado’ prior to that time. We 
need not address the issue of whether 
the parties were legally married in 
Colorado because it is immaterial to 
our resolution of the case. If they were 
not legally married under Colorado 
law, then Iowa Code section 633.271(1)
(2016) does not apply, and we would 
affirm. Under the analysis used in 
this opinion, which assumes without 
deciding they were legally married, we 
also affirm.”

David sought to persuade the 
court that because the provision in 
question states “divorce or dissolution 
of marriage,” the words “divorce” and 
“dissolution” must refer to two different 
things. A “divorce” is obviously a legal 
proceeding terminating a marriage. 
David argued that “dissolution” 
must, therefore, refer to an informal 
voluntary termination of a marriage 
by the parties without involving the 
courts. But the court of appeals panel 
unanimously rejected this argument. 

Judge McDonald referred to 
Chapter 598 of the Iowa code which 
“expressly defines a ‘dissolution of 
marriage’ as ‘a termination of the 
marriage relationship,’” and more 
specifically to Section 598.1(2), in 
which, he asserted, “The legislature 
has expressly directed that the term 
‘dissolution of a marriage’ ‘shall be 
synonymous with the term ‘divorce.’” 
Thus, the court concluded, “the terms 
‘divorced’ and ‘dissolved’ as used in 
Section 633.271(1) carry the same 

As to the contention that parties can voluntarily 
“dissolve” a marriage without involving the courts, 
the court stated “We know of no such thing as a 
common law divorce.” 
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meaning – the statute uses the terms in 
the context of marital relations, and the 
legislature has expressly defined those 
terms in the context of marital relations 
to be synonymous. In Iowa, a divorce 
or dissolution of a marriage may only 
be decreed by a court upon evidence 
‘that there has been a breakdown of the 
marriage relationship to the extent that 
the legitimate objects of matrimony 
have been destroyed and there remains 
no reasonably likelihood that the 
marriage can be preserved.’”

As to the contention that parties 
can voluntarily “dissolve” a marriage 
without involving the courts, McDonald 
quoted a 1966 Iowa Supreme Court 
ruling, stating “We know of no such 
thing as a common law divorce.” 
McDonald found similar authority 
under Colorado law.

“It is undisputed that no decree has 
ever been entered dissolving Susan 
and Leslie’s marriage. The facts which 
David argues are in dispute are legally 
immaterial to the issue of whether 
Susan and Leslie’s marriage was 
dissolved.” Thus, the court affirmed 
Judge Tott’s ruling granting summary 
judgment in favor of the Estate and co-
executors, denying David’s request for 
a declaratory judgment that the bequest 
to Susan was automatically revoked. 

The court also denied David’s request 
to delay ruling on the co-executors’ 
motion for summary judgment until he 
could obtain discovery. Such discovery 
would be irrelevant to disposition of this 
motion, because David’s attempt to use 
the statute to get the bequest to Susan 
“revoked” must be rejected regardless 
of which version of the “facts” one 
accepts, so long as there is no record 
of any court decree “dissolving” the 
Fisher-Wilson “marriage.” And, of 
course, even if David is correct in 
asserting that the women split up and 
divided their assets in 2005, Leslie’s 
failure to revoke her will would leave 
the bequest in place in the absence of a 
valid marriage and a legal divorce. 

Aaron W. Ahrendsen of Eich, 
Werden & Steger, P.C., Carroll, Iowa, 
represents the co-executors. Bradley J. 
Nelson of Norelius Nelson Law Firm, 
Denison, Iowa, represents David. ■

City of Syracuse Found to have 
Violated First Amendment Rights of 
Fundamentalist Anti-Gay Preacher
By Matthew Goodwin

On January 31, 2018, U.S. District 
Judge Lawrence E. Kahn 
(N.D.N.Y.) ruled that Syracuse, 

New York, police officers violated the 
First-Amendment rights of an anti-gay 
fundamentalist preacher in their efforts 
to keep him, his signs, and his sound 
system away from the city’s gay pride 
festivals in 2014 and 2015. Deferio 
v. City of Syracuse, 2018 U.S. Dist. 
LEXIS 15733, 2018 WL 671251.

James Deferio, the plaintiff, was 
described by the court as “a Christian 
evangelist who regularly attempts to 
share his religious beliefs in public 
during large events.” “Since 2004,” 

continued the court, “he has attended 
the Central New York Pride Parade and 
Festival in Syracuse almost every year.” 
Deferio brought suit under 42 U.S.C. 
1983 against the City of Syracuse and 
three of its police department personnel 
in the spring of 2016. The suit alleged 
that the police officers infringed upon 
his right to free speech and imposed 
unconstitutionally vague restrictions 
on his activity by barring him from 
demonstrating on the public sidewalk 
immediately adjacent to the entrance of 
the pride events.

At the 2014 pride event, Deferio 
stood at a particular intersection 
adjacent to the pride event with a sound 
amplification device and an anti-gay 
sign. A Syracuse officer assigned to 
supervise the police at the event was 
told Deferio had used inflammatory 
words. The officer ordered Deferio to 
move to a different corner, further away 

from the pride event. In his deposition, 
this officer cited as his reasons that 
Deferio was not allowed to stand on 
his chosen corner under the terms of 
the pride event’s permit and because 
the officer was concerned for Deferio’s 
safety as “[w]here he was standing, 
there were people there actively trying 
to get at him.”

At the 2015 pride event, Deferio stood 
on a corner that the 2015 city permit had 
granted exclusively to the pride event for 
First Amendment activities and sound 
amplification. Deferio, again with sign 
and sound system, encouraged Pride 
Event attendees to repent and engaged 

in verbal spats with a few parade-goers 
including one whom Deferio called a 
“[h]omofacist].” The supervising officer 
at the 2015 pride event arrived at the 
intersection where Deferio stood and 
told him that “he could be arrested if 
he stayed at that location because [the 
pride event] had ‘exclusive use of this 
side of the street, and [he did not] have 
a permit to be using any amplification 
devices[.]” The officer who ordered 
Deferio to move at the 2015 pride 
event explained that the pride-event 
organizers had created a “buffer zone” 
further away from the event’s entrance 
in which individuals could protest and 
that Deferio must stay in that zone.

The court issued a preliminary 
injunction in favor of Deferio as to the 
2016 pride event, which enjoined the 
defendants ‘from excluding Plaintiff 
from or restricting his ability to 
demonstrate in the areas surrounding 

James Deferio was described by the court as “a 
Christian evangelist who regularly attempts to share 
his religious beliefs in public during large events.” 
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the entrances to the 2016 CNY Pride 
Event based on the establishment of 
a buffer zone.” Extensive discovery 
followed after which both sides moved 
for summary judgment. 

Judge Kahn laid out the three-step 
inquiry required in a free-speech claim: 
(1) the court must first examine whether 
Plaintiff engaged in First Amendment 
protected activity; (2) the nature of 
the forum where Plaintiff spoke; and, 
(3) whether the Officers’ actions were 
legitimate in light of the applicable 
standard of review.

As to the first prong, the court found 
Deferio’s speech in 2014 and 2015 to be 
protected under the First Amendment 
and not, as Defendants had argued 
as to the 2015 statements, “fighting 
words.” The court explained that, 
“Offensive statements made generally 
to a crowd are not excluded from First 
Amendment protection.” By contrast, 
wrote the court, Deferio made general 
statements regarding sin and religion 
such as “Time to repent people. You are 
not guaranteed tomorrow. No one is. 
Where’s your love for God?” As to his 
use of “homofascist,” the court noted 
the average individual was not moved 
to violence by Deferio’s speech and 
the officers in their depositions never 
indicated Deferio’s words were likely to 
elicit a violent response.

As to the second prong, the court 
quoted precedent: “[s]idewalks ‘occupy 
a ‘special position in terms of First 
Amendment protection’ because of their 
historic role as sites for discussion and 
debate.’” The court acknowledged the 
government may nonetheless impose as 
to sidewalks “reasonable restrictions on 
the time, place, or manner of protected 
speech.” Content-based restrictions 
on constitutionally protected speech 
are presumptively invalid. To be valid 
and withstand scrutiny, government 
restriction of speech “must be (1) 
content neutral, (2) narrowly tailored 
to serve a significant governmental 
interest, and (3) permit alternative 
channels for expression.”

The court found the officer’s 
restrictions on Deferio’s speech in 
2014 were content-based and unable 
to withstand strict scrutiny. In this 
connection, what was important to the 

court was not the words on the face of 
the permit—which Defendants argued 
were content-neutral—but rather the 
interpretation and actions of the officer 
charged with enforcing such permit. 
In his deposition, the officer from 
the 2014 pride event stated he asked 
Deferio to move that day because of his 
message, including his “large anti-gay 
sign.” This, ruled the court, was clearly 
content based.

The court noted the 2014 officer’s 
second justification for making Deferio 
move—his safety—is, as a matter of law, 
content-based regulation. To regulate 
speech on the basis of the reaction 
of those offended would constitute 
an impermissible “heckler’s veto.” 
Because the defendants did not explain 
how the 2014 officer’s actions were 
the least restrictive means available 
to further a compelling government 
interest, the actions could not withstand 
strict scrutiny and therefore the court 
determined Deferio’s First Amendment 
rights had been violated.

As to the 2015 pride event, the court 
found it was less clear whether the 
officer’s actions that year restricting 
Deferio’s speech were content-based 
or content neutral. The court decided 
this was immaterial in light of the 
resulting First Amendment violation 
under a content-neutral analysis. The 
court wrote: “[d]efendants have not 
provided an argument regarding how 
the buffer zone promoted a significant 
governmental interest, let alone did 
so narrowly.” Judge Kahn noted that 
courts have subjected regulatory 
regimes for amplified sound to 
intensive review. Judge Kahn wrote 
that despite the noisy crowd, sidewalks 
filled with people cheering, clapping, 
and speaking, the City had not 
provided a reason why the pride event 
needed exclusive right to use sound 
amplification in the buffer zone.

In addition, the court held the officer 
in 2015 was afforded impermissibly 
broad discretion in enforcing the buffer 
zone and that this ran afoul of the 
First Amendment’s narrow tailoring 
requirement. The City was required 
to have provided “decision-making 
standards” for regulating speech in 
a public forum which it did not do, 

according to the evidence presented. 
As such, the court found Deferio’s First 
Amendment rights had been infringed 
upon in 2015 as well.

The individual officers interposed a 
defense of qualified immunity, which 
the court rejected as to both officers in 
both of the years when Deferio’s First 
Amendment rights were found to have 
been violated. 

However, the court granted summary 
judgment in favor of the defendants on 
Deferio’s Monell claim, by which he 
tried to establish municipal liability 
of the City of Syracuse. (In Monell 
v. Dept. of Social Services, 436 U.S. 
658, 701 (1978), the Supreme Court 
described circumstances in which a 
municipality may be held liable in a 
42 USC 1983 civil rights action when 
municipal employees are enforcing 
an unconstitutional municipal policy.) 
The court held that Deferio had not 
presented sufficient evidence that a 
municipal policy led to the officer’s 
actions in depriving Deferio of First 
Amendment protections. Rather, the 
City of Syracuse, held the court, was at 
worst negligent, which is far from the 
stringent standard of fault required for 
municipal liability under Monell.

In the end, the court refused to 
enter a permanent injunction following 
Deferio’s victories in the case. Instead, 
the court wrote that it was “confident 
that [its] Memorandum Decision and 
Order delineates the deficiencies of [d]
efendants’ actions in 2014 and 2015 
so they will not be repeated again. 
Similarly the court finds that ‘there is 
no need for declaratory relief, as the 
matter [was] resolved in the context of 
[p]laintiff’s claim for damages.” 

The court awarded Deferio $1.00 in 
nominal damages and held in abeyance 
his request for attorneys fees until such 
time as proper documentation was 
submitted.

Judge Kahn was appointed to the 
Northern District of New York by 
President Clinton in 1996 and took 
senior status in August 2007. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York, specializing in matrimonial and 
family law.
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Federal Court Rejects Collateral Estoppel Claim in Gay 
Teacher’s Discrimination Lawsuit
By Chan Tov McNamarah

A February 5 decision by U.S. 
District Judge Pamela K. Chen 
rejected a motion in limine in 

a case brought by a gay New York 
City middle-school teacher for sexual 
orientation discrimination and a hostile 
work environment stemming from his 
coworker’s remarks about his sexual 
orientation. The decision, Giove v. City of 
New York, 2018 U.S. Dist. LEXIS 18909, 
2018 WL 736008 (E.D.N.Y.), clarified 
the requirements to support a collateral 
estoppel defense under New York law, 
and considered whether N.Y. Educational 
Law §3020-a disciplinary hearings could 
have preclusive effects in subsequent civil 
rights litigation. Ultimately, the decision 
rejected the City’s last-minute attempts to 
include a dispositive collateral estoppel 
defense, thereby allowing Giove’s case to 
continue to trial.

In May 2015, Plaintiff Jeffrey Giove 
filed a lawsuit alleging Title VII and 
New York City Human Rights Law, New 
York Administrative Code, §8-107, et 
seq. violations. Giove claimed that he 
experienced a hostile work environment 
because of coworkers’ abusive language 
regarding his sexual orientation. Giove 
further contended that when he reported 
his coworkers’ behavior, Defendants 
(New York City and the New York City 
Department of Education (“DOE”)) 
retaliated by writing negative evaluations 
and bringing disciplinary proceedings 
against him.

Both sides amended their initial 
filings during the course of discovery, but 
Defendants failed to assert a collateral 
estoppel defense in both their initial and 
amended answers. 

Discovery was completed in 
December 2016, and the Plaintiff again 
filed an amended complaint. Defendants 
filed an amended answer on January 
6, 2017, but again failed to assert a 
collateral estoppel defense. The parties 
filed a Joint Pretrial Order (“JPTO”), and 
a pre-trial conference was held on May 
23, 2017. Throughout these proceedings, 
Defendants did not mention raising a 
collateral estoppel defense. 

The trial date of October 10, 2017, was 
set, but changed to February 20, 2018, 
due to the anticipated unavailability of 
one of the Defendants. The amended 
trial date included a December 4, 2017, 
deadline for filing of in limine motions. 
At Defendants’ request, the December 4 
filing deadline was extended—twice—
to December 19, and subsequently to 
December 22. Defendants submitted an 
in limine motion, but it did not state that 
they would assert a collateral estoppel 
defense. 

It was not until January 2, 2018, 
that Defendants sought to amend their 
answer in order to assert a collateral 

estoppel defense. The defense was based 
on a November 2015 administrative 
hearing conducted pursuant to New 
York Education Law Section 3020–a. In 
the 2015 § 3020-a hearing—held after 
the Plaintiff’s hostile work environment 
court complaint was filed—Defendant 
New York City Department of Education 
(“DOE”) brought charges against Giove 
for misconduct, conduct unbecoming of 
his position, and neglect of his duties. 
Plaintiff raised the defenses of retaliation 
and discrimination. On February 23, 
2016, Officer James McKeever, a neutral 
hearing officer, found Giove guilty of 
three of the four charges brought by the 
DOE.

U.S. District Judge Pamela K. Chen 
began her opinion by emphasizing 
that Defendants’ motion came “seven 
weeks before the start of trial and long 
after the deadline for filing dispositive 
motions . . . .” But, “despite the clear and 

unjustified untimeliness of Defendants’ 
motion,” Judge Chen wrote that the 
Court would resolve the motion on 
the merits—rather than evaluating the 
“potential prejudice to Plaintiff caused 
by Defendants’ untimely request.”

In Defendants’ motion, they 
contended that Officer McKeever 
mentioned the Plaintiff’s defenses 
“numerous times” in his § 3020-a 
hearing opinion. They further asserted 
that his declining to make a finding of 
discrimination or retaliation proved 
that Plaintiff’s claims were “necessarily 
decided” and “actually litigated” at the 
hearing.

Judge Chen acknowledged that 
under New York law collateral estoppel 
“applies if the issue in the second action 
is identical to an issue which was raised, 
necessarily decided, and material in the 
first action, and the plaintiff had a full 
and fair opportunity to litigate the issue 
in the earlier action.” Parker v. Blauvelt 
Volunteer Fire Co., 93 N.Y.2d 343, 349 
(1999). In addition, under Second Circuit 
precedent a § 3020-a hearing is “quasi-
judicial” and thus may have preclusive 
effects if collateral estoppel criteria are 
met (citing Burkybile v. Bd. of Educ., 411 
F.3d 306, 308 (2d Cir. 2005)). However, 
the judge noted that § 3020-a hearings 
vary widely as to “determinations of 
fact and law,” and therefore not all such 
hearings are preclusive. Instead, the 
court will review the record to determine 
“whether a § 3020-a hearing will have 
preclusive effect, and to what extent” 
preclusion exists. 

Judge Chen rejected a motion in limine in a case 
brought by a City middle-school teacher for sexual 
orientation discrimination and a hostile work 
environment stemming from his coworker’s remarks 
about his sexual orientation.
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Judge Chen then relied on Leon 
v. Department of Education, a case 
where a teacher filed a similar claim 
arguing that the Board of Education 
initiated a § 3020-a hearing against 
her “as part of their continued attempts 
to retaliate, discriminate, harass and 
intimidate [her].” Leon, 16 F. Supp. 3d 
184, 191 (E.D.N.Y. 2014), rev’d in part, 
612 F. App’x 632 (2d Cir. 2015). There, 
a neutral hearing officer concluded 
that Leon’s termination was caused 
by her insubordinate conduct, and 
not by discrimination or retaliation. 
Nevertheless, the Second Circuit held 
that the § 3020-a opinion was not 
preclusive, since “a jury could [still] later 
find that Leon was terminated at least in 
part for discriminatory reasons.”

Looking to the record, Judge Chen 
found that Officer McKeever did not 
“expressly decide” whether Defendants’ 
disciplinary charges were motivated, 
even in part, by retaliatory intent, or 
whether Plaintiff had been subjected 
to sexual orientation discrimination 
or a hostile work environment. In fact, 
throughout McKeever’s Opinion and 
Award he only superficially referred to 
Plaintiff’s defenses, and neither evaluated 
nor offered a basis for rejecting them.

The Defendants’ motion relied on a 
solitary line from McKeever’s Opinion 
and Award: “I decline to make a finding 
of disparate treatment.” But Judge Chen 
found that the sentence was limited to a 
specific issue and single fact—thereby 
rendering it insufficient to support the 
collateral estoppel defense. Moreover, 
the Judge distinguished that the Officer’s 
“declining to find disparate treatment 
is not the same as making a finding 
that there was no disparate treatment.” 
(emphasis in original). 

Thus, finding no evidence that 
Plaintiff’s claims of retaliation or 
discrimination were “necessarily 
decided” in the 2015 § 3020-a hearing, 
Judge Chen denied Defendants’ motion 
in limine to amend their answer to 
include a collateral estoppel defense.

Jeffrey Giove is represented by 
Casey Wolnowski and Casimir Joseph 
Wolnowski of Phillips & Associates, 
New York. ■

Chan Tov McNamarah is a law student 
at Cornell Law School (class of 2019).

Texas U.S. District Court Dismisses 
Lesbian’s Title VII Discharge Claim but 
Hostile Environment Claim Continues
By Arthur S. Leonard

The 5th Circuit has no recent 
precedent on whether sexual 
orientation claims are actionable 

under Title VII, its most recent precedent 
on point being Blum v. Gulf Oil Corp., 
597 F. 2d 936 (5th Cir., 1979), a case pre-
dating the division of the old 5th Circuit 
to create the new 11th Circuit from its 
eastern half. The 11th Circuit relied on 
Blum as authority for rejecting a sexual 
orientation claim under Title VII in 
Evans v. Georgia Regional Hospital 
last year, and the Supreme Court denied 
a petition for certiorari. See, 850 F.3d 
1248, cert. denied, 138 S. Ct. 557 (2017). 
In Carr v. Humble Independent School 

District, 2018 U.S. Dist. LEXIS 29838, 
2018 WL 1064583 (S.D. Tex., Feb. 23, 
2018), U.S. District Judge Vanessa D. 
Gilmore dealt with a motion to dismiss 
a sexual orientation discrimination claim 
brought by Robin Carr, an African-
American lesbian, who claims to have 
been constructively discharged by the 
defendant school district as a police 
officer when she was told that if she did 
not resign she would be fired. 

At the time of her resignation in 
February 2015, Carr had been employed 
less than a year. She alleges that she 
encountered continuing discrimination 
and harassment by her supervisor 
and co-workers because of her sexual 
orientation and failure to comport with 
their sex stereotypes. She asserted 
several statutory claims as well as a 
common law invasion of privacy claim. 
The motion to dismiss did not apply to 
her harassment or retaliation claims, 
the defendant school district facing the 

reality that “facts have been pled in the 
First Amended Complaint so as to make 
those claims unsuitable for dismissal 
under Rule 12(b)(6).” However, it sought 
dismissal of the Title VII and Texas 
Labor Code constructive discharge 
claims, arguing the sexual orientation 
claims as such are not actionable under 
the federal law or the Texas Labor Code’s 
sex discrimination provision. 

Judge Gilmore observed that both 
parties “devote significant portions 
of their arguments to whether 
discrimination on the basis of sexual 
orientation is actionable under Title VII.” 
After noting the 1979 Blum decision 

by the old 5th Circuit, she stated, “The 
law in this area has recently evolved. 
Since Blum was decided, the Supreme 
Court recognized that Tile VII prohibits 
discrimination on the basis of gender 
and sex stereotyping” (citing Price 
Waterhouse v. Hopkins). “Based on sex 
stereotyping, the Equal Employment 
Opportunity Commission determined in 
2015 that ‘sexual orientation is inherently 
a “sex-based consideration,” and an 
allegation of discrimination based on 
sexual orientation is necessarily an 
allegation of sex discrimination under 
title VII’” (citing Baldwin v. Foxx). 
“Last year, the Seventh Circuit embraced 
this logic and held that ‘a person who 
alleges that she experienced employment 
discrimination on the basis on her sexual 
orientation has put forth a case of sex 
discrimination for Title VII purposes” 
(citing Hively v. Ivy Tech Community 
College). “The Second Circuit is also 
currently considering this argument en 

“Here, the Court need not determine whether 
discrimination on the basis of sexual orientation 
constitutes sex discrimination.”
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Federal Court Refuses to Dismiss Same-
Sex Sexual Harassment Case in 14th 
Amendment Suit by Corrections Officer
By Arthur S. Leonard

U.S. District Judge Nelson S. 
Roman has denied a motion 
to dismiss a 14th Amendment 

sexual harassment case brought by a 
male corrections officer against one of 
his male supervisors under 42 U.S.C. 
sec. 1983 in Perry v. Slensby, 2018 WL 
1136922 (S.D.N.Y., Feb. 28, 2018). 

The factual assertions by the plaintiff 
are almost embarrassing to relate. 
Plaintiff began working as a corrections 
officer in Westchester County in 2001, 
and had been employed there more 
than a decade, with the defendant as 
his supervisor, when the first incident 
occurred. Perry was at home recovering 

from knee surgery and received a phone 
call from the supervisor, checking up on 
him. He happened to be in the bathroom 
and didn’t take the call. When he returned 
the call and explained why he hadn’t 
taken it, Slensby allegedly said, “Were 
you playing with your meat? Were you 
stroking your dick?” Perry responded, 
“Excuse me?” Slensby responded, “I am 
just doing a home check, you are good.” 
Perry did not report this conversation, 
considering it to be “just words” but 
it was a precursor to other incidents 
that proved so troubling to Perry that 
he sought treatment by several mental 
health professionals. 

 The most troubling was an incident in 
July 2014 when Perry and Slensby were 
working together booking arrestees, 
when “Defendant placed his hands 
on Plaintiff’s shoulders and began 
massaging him. As he did so, Defendant 
said, ‘If I was female, I would fuck the 
shit out of you, and I would get a strap on 
and go for broke up your ass.’ Plaintiff 

pushed his chair back and looked in 
shock at Defendant and Defendant 
walked away. Plaintiff reports that he 
was ‘enraged’ following this incident. 
During the following week, again in the 
jail booking area, Defendant placed his 
hand on Plaintiff, inquiring whether he 
was all right. Plaintiff told Defendant he 
was fine and directed Defendant not to 
touch him again.” 

When Perry finally complained about 
these incidents, Slensby denied making 
“blatantly sexually suggestive” comments 
to Perry, who had to have ongoing contact 
with Slensby, as he was one of Perry’s 
supervisors. These and other incidents 

put Perry so much on edge that he was 
losing sleep and suffering severe anxiety, 
getting professional help and a diagnosis 
of “chronic and severe posttraumatic 
stress disorder and serious occupational 
impairment due to PTSD symptoms.” 
He sued Slensby, claiming that Slensby’s 
behavior created a “sexually hostile 
environment” in violation of Perry’s 14th 
Amendment rights. There is no indication 
why Perry did not bring a statutory suit, 
but Judge Roman notes that there is 2nd 
Circuit precedent for asserting such 
claims under the 14th Amendment. 

There was a statute of limitations 
issue with the earliest incident, but not 
as to the key incidents from 2014 and 
onwards. Judge Roman found that the 
factual allegations were sufficient to 
state a “same-sex harassment” claim, 
even though there were only a handful 
of specific incidents to recount. He noted 
that the standard is whether the harassing 
conduct is severe or pervasive, and if a 
single incident is sufficiently severe, it 

banc” (citing the panel decision in Zarda 
v. Altitude Express). 

One can almost hear her sigh of relief 
in the next sentence: “Here, the Court need 
not determine whether discrimination on 
the basis of sexual orientation constitutes 
sex discrimination under Title VII 
because Plaintiff fails to state a prima 
facie case of sex discrimination and 
Defendant does not seek dismissal of 
Plaintiff’s claims of retaliation and hostile 
work environment.” The Defendant’s 
decisive argument, found the court, was 
that “Plaintiff does not allege that she 
was treated less favorably because of her 
membership in a protected class than 
other similarly situated employees who 
were not members of the protected class.” 
In other words, the court found that Carr 
could not rely on a “general pleading that 
she was treated less favorably than other 
similarly situated employees outside 
of the protected class” without naming 
any such “similarly situated employees.” 
“Here,” continued Gilmore, “Plaintiff 
has not identified any comparators to 
whom she was treated less favorably. 
The details of Plaintiff’s constructive 
discharge are scant, and there are no 
allegations that the discharge was based 
on Plaintiff’s sex or sexual orientation.” 

Thus, the court dismissed the 
constructive discharge claim, implicitly 
reserving to a later point in the 
proceedings whether Carr’s allegations 
to support her hostile environment and 
retaliation claims are actionable under 
Title VII. Since Carr specifically alleges 
sex stereotype claims in support of those 
counts, it is possible her claim could 
survive a summary judgment motion 
down the line under the Price Waterhouse 
precedent, unless the court concludes 
that the sexual orientation aspect of 
the case would preclude allowing such 
a cause of action, as some (but not 
all) courts have done in other circuits 
where appellate precedent rejects sexual 
orientation claims under Title VII. One 
senses that the judge would be poised to 
find sexual orientation claims actionable 
but for the old Blum precedent. However, 
Blum predates Price Waterhouse and, 
of course, all the developing case law 
giving broader construction to the sex 
discrimination ban under Title VII 
stemming from that ruling.

Robin Carr is represented by Lynne 
M. Jurek, Houston. ■

The factual assertions by the plaintiff are almost 
embarrassing to relate.



124   LGBT Law Notes   March 2018   

may be the basis of a hostile environment 
claim where it adversely affects the 
plaintiff’s terms and conditions of 
employment. 

“Defendants words were sexually 
explicit and aggressive, and coupled 
with his unwanted touching of Plaintiff’s 
body in an intimate manner could be 
construed as physically threatening,” 
wrote the judge. Furthermore, given 
the nature of Slensby’s alleged conduct, 
the court found it was plausible to 
assert that Perry was singled out for 
this treatment because of his sex – a 
necessary finding for sexual harassment 
cases under discrimination law. “In this 
case,” wrote the judge, “the question is 
whether Plaintiff has made allegations 
that, if believed, tend to show that he was 
harassed ‘because he was male.’ The 
Court finds that Plaintiff has met this 
burden. During the July 22, 2014 incident 
in jail booking, Defendant expressed 
sexual interest in Plaintiff in explicit and 
detailed terms that a reasonable person 
could find go beyond the casual obscenity 
that might be expected between male co-
workers, and that suggested Defendant’s 
conduct towards Plaintiff was motivated 
by sexual desire. The allegation that 
Defendant’s words were accompanied 
by an unsolicited shoulder massage 
may be viewed as reinforcing that 
suggestion. Since Plaintiff’s allegations, 
if true, could plausibly be interpreted as 
showing sexual interest on the part of 
Defendant, the Court cannot find as a 
matter of law that no reasonable person 
could conclude Defendant’s conduct was 
not ‘because of’ Plaintiff’s sex.” 

The court was also unwilling to 
dismiss the complaint on grounds of 
qualified immunity. “An employee’s right 
to be free from sexual harassment in the 
workplace is well-settled,” wrote Roman, 
“and has been for some time . . . Moreover, 
it was clear at the time of the allegations 
that unwanted physical contact and 
implicit or explicit sexual propositions 
could constitute a violation of that right, 
and that even a single gross incident of 
harassment could create a hostile work 
environment. A reasonable supervisor 
in Defendant’s position would not have 
thought he was permitted to make 
the sexually-charged comments and 
advance alleged to an employee in the 
workplace. Accordingly, Defendant is 
not entitled to qualified immunity.” ■

New York Appellate Division Reverses 
Jury Conviction in Murder of Gay Man
By Arthur S. Leonard

A divided panel of the N.Y. 
Appellate Division, 4th 
Department, reversed a judgment 

on a 2nd degree murder jury verdict in 
the death of a gay man in a hotel room 
in Henrietta, New York, which occurred 
sometime during the night on November 
16-17, 2008. People v. Carter, 2018 WL 
66469, 2018 N.Y. App. Div. LEXIS 654 
(Feb. 2, 2018). The court dismissed the 
indictment and remitted that matter to 
Monroe County Court.

The victim, a middle-aged white 
man who lived in the Town of Brighton, 
“frequently engaged in what his friends 
described as ‘high-risk’ behavior, i.e., 
‘hooking up’ with men he met online 
and engaging in consensual sexual 

acts with them,” wrote the majority in 
its Memorandum and Order. A close 
female friend of the victim testified that 
he was “addicted” to sex, “sometimes 
meeting up with more than one partner 
on the same day,” and that his preference 
was for “young black males who looked 
thuggy or street-like, kind of a danger 
and edge to them – that was his type.” 
The court notes testimony that the victim 
also would “cruise” certain parts of the 
city of Rochester looking for black men 
with whom to meet. 

On the night in question, the victim 
and defendant Preston Carter, a young 
black man, checked in at the hotel just 
before 7:00 p.m. At 9:19 p.m., the victim 
called his teenage son from his cell 
phone. The son testified that he sounded 
“very confused” and was “panicking” 
before hanging up abruptly.” The son 
called him back, connecting at 9:21 p.m. 
after a few tries, at which time the victim 
“said that everything was fine and that 
he had just been joking,” and hung up. 

Nobody saw the defendant or the 
victim leave during the night, but there 
were several exits from the hotel, not all 
of which had security cameras or were 
visible from the front desk. The clerk at 
the hotel had recognized the victim as 
a frequent user of the facilities, so he 
was likely aware of the various exits. 
The victim’s dead body was found by 
housekeeping on the floor of the hotel 
room the next morning at 10 am. There 
was blood on the walls and floor, and 
the medical examiner found that the 
victim’s skull had been crushed with 
some blunt instrument. His body was 
bruised and there were multiple cuts 
on his face. There were also signs 
that he might have been tied up and 

strangled, but no murder weapon was 
recovered from the room. Next to the 
victim’s body was a receipt from the 
welfare office with Carter’s identifying 
number on it. The victim’s car was later 
found parked a short distance from the 
defendant’s home, with the hotel room 
keys in the car. 

When apprehended, Carter at first 
denied knowing the victim. Detective 
work uncovered evidence of phone 
calls between the victim and Carter 
prior to their meeting up and arriving 
together at the hotel. There was plenty 
of circumstantial evidence suggesting 
that the defendant committed the 
murder, although no direct evidence 
going to motive. Some of the forensic 
evidence proved indeterminate, 
including fingernail clippings that 
the prosecutor decided not to use as 
evidence at trial. 

The jury convicted Carter, but a 
majority of the Appellate Division 
panel, upon reviewing the trial record, 

The victim “frequently engaged in what his friends 
described as ‘high-risk’ behavior.”
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concluded that there was not sufficient 
evidence to show beyond a reasonable 
doubt that defendant did the deed, and 
that there was confounding evidence 
that raised the possibility that the victim 
had left the room sometime during 
the night and perhaps returned with a 
second, unknown, person who may have 
been the murderer. This hypothesis was 
bolstered by the finding of a blond hair 
in the room that matched neither the 
victim nor the defendant (although, one 
observes, a blond man would not have 
been the victim’s “type” for cruising-
pickups, and there was no evidence 
about when or how a blond hair came 
to be in the room). This theory might 
explain finding the car with the hotel 
keys in it parked near the defendant’s 
home. Perhaps the victim drove the 
defendant home, intending then to go 
“cruising” and to bring somebody else 
back to the hotel room. But in that, why 
were the keys still in the car? 

Two dissenting judges thought 
that the majority had gone too far in 
reweighing the evidence, and argued 
that the jury’s verdict should not be 
disturbed because there was, in the 
dissenters’ view, sufficient evidence to 
support the verdict. Carter’s identity as 
the man who accompanied the victim 
when he checked into the hotel was 
undisputed, as was forensic evidence 
that Carter was in the hotel room with 
the victim for some period of time, and 
that it was his welfare receipt on the 
floor next to the victim’s body.

Wrote the dissenters, “The majority 
goes to great pains to identify some 
evidence that possibly suggests that 
someone other than the defendant may 
have been in the hotel room with the 
victim that night, and that the victim 
may have left the hotel room at some 
time after he checked in with the 
defendant. In our view, however, that 
amounts to no more than impermissible 
speculation and, notably, there was no 
real evidence of any meeting between 
the victim and anyone else that night. In 
light of the above evidence establishing 
defendant’s guilt, we cannot conclude 
that the verdict is against the weight of 
the evidence.” Carter is represented by 
Mark D. Funk (Conflict Defender) with 
Kathleen P. Reardon of counsel. ■

California Appeals Court Refuses to 
Set Aside Rape Convictions Based on 
Admission of Homophobic Statements 
by Defendant in Jailhouse Phone Calls
By Arthur S. Leonard

California’s 6th District Court of 
Appeal ruled that a trial judge did 
not err in admitting as evidence 

comments that the defendant had made 
in a jailhouse phone call that were 
“derogatory” to homosexuals. People 
v. Chambers, 2018 Cal. App. Unpub. 
LEXIS 833, 2018 WL 702959 (Feb. 5, 
2018). The court found the statements 
both relevant to the prosecution’s theory 
of the case and more probative than 
prejudicial.

Geoffrey Chambers was convicted of 
two counts of rape by force or fear, four 
counts of oral copulation by force or 
fear, and one count of sexual penetration 
by force or fear. The victim in all of this 
conduct was his half-sister. Evidence 
was introduced at trial that the victim 
questioned Chambers’ heterosexuality 
and that after the first bout of sexual 
activity Chambers said to the victim, 
“Oh, I thought you said I was gay.” 
Chambers’ defense was that all the 
sexual conduct was consensual. The 
prosecution’s theory was that Chambers’ 
attitude towards homosexuals was so 
negative that he raped his half-sister 
to prove he was not gay after she had 
questioned whether he was straight as 
they were sitting together drinking and 
shooting the bull. 

In her opinion for the panel, Judge 
Adrienne Grover included lengthy 
quotations of the recorded jail telephone 
calls that were introduced in evidence. 
They both supports the prosecution’s 
theory about Chambers’ motivation, 
and exhibit very negative views about 
gay people. 

In one call, clearly relating to 
motivation, he explained to his 
listener, “I let her know, you know 
what I’m saying, shit, girl, somethin’, 
some, I don’t know what you think, 
I’m not fuckin’ gay or nothin’, I don’t 
know what, what kinda, what made 
you think I was, whatever crossed your 

mind to think that I was fucking’ gay, 
or got any kinda tendencies – bitch, I 
don’t have, I’m 100% straight up nigga. 
I’m a hardcore Zulu motherfuckin’ 
warrior, bitch.” 

In a more extended diatribe, 
Chambers said, “I’m goin’ through 
changes right now man, they got me 
up on this ward, man, these people 
around here ain’t nothin’ but gay people 
and fucking baby molesters. They, gay 
molesters . . . These people are registered 
sex offenders, almost every fuckin’ one 
of ‘em. I just don’t understand that, man, 
just give us some break . . . I mean, I 
could understand the rest of these uh, 
perverts and baby rapers, and, and these 
gay people are everywhere, they are 
frickin’, auugghh, repulsive, baby, oh, 
you just don’t know, I put my hand over 
the phone so I can’t touch nothing’, man, 
I wipe it. It’s ridiculous, I mean, these 
so many gay people around here, it’s, 
and they are just like no shame in their 
game. Swear I’m going to be around the 
mother fucker snitches and queers and 
shit. Want to crack them bitches in the 
head so bad I don’t know what to do.” 

On appeal, Chambers argued that 
these remarks were irrelevant – as 
he conceded that he had sex with the 
victim – and prejudicial. As to the 
former, the court found that the remarks 
were relevant to the prosecution’s 
theory about Chambers’ motivation 
to have sex with his half-sister. As to 
prejudice, Chambers argued that Santa 
Clara County, where the trial was taking 
place, “is a place where there has long 
been substantial support for the rights 
of homosexuals,” so it was “virtually 
certain that a number of jurors would 
find appellant’s attitude towards 
homosexuals to be abhorrent.” 

continued on page 158
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Justice Duncan R. Beveridge, 
writing for a three-judge panel of 
the Nova Scotia Court of Appeal 

that included Justices Linda Lee Oland 
and Joel E. Fichaud, recently issued 
an opinion in R. v. Thompson, [2018] 
N.S.C.A. 13 (Can. Feb. 15, 2018), an 
appeal brought by an HIV-positive 
man who had been convicted of sexual 
assault after failing to disclose his HIV 
status to his sexual partners. 

Appellant Claude Thompson was 
charged by the government with 
aggravated sexual assault after he 
allegedly failed to disclose his HIV 
status to two sexual partners, both 
of whom alleged that they would 
not have consented to having sex 
with Thompson had they known his 
HIV status. Thompson responded by 
testifying that he had disclosed his 
HIV status to both partners and used 
a condom in both instances, although 
one partner insisted that he had not. 
Thompson further testified that he had 
been intermittently taking antiviral 
drugs at the time, thus reducing the 
risk of HIV transmission even further. 
And, indeed, neither partner contracted 
HIV.

The Court of Appeals began its 
analysis by restating the elements 
necessary to prove aggravated sexual 
assault: 1) defendant did not disclose 
his HIV status, 2) the partners would 

not have consented to having sex with 
defendant had they known his HIV 
status, and 3) the sexual activity either 
transmitted HIV or there was a “realistic 
possibility of HIV transmission.” The 
court recounted that the trial court had 
rightly dismissed the aggravated sexual 
assault charges against Thompson 
because the government had failed to 
prove beyond a reasonable doubt that 
there was a realistic possibility of 

HIV transmission given his condom 
use and antiviral drug use. The trial 
judge specifically found, based on the 
testimony of three medical experts, 
that transmission is not a “realistic 
possibility” with a viral load of less 
than 1500, and that “condom usage 
by a person with HIV precludes a 
realistic possibility of transmission 
of HIV.” The court also found that 
“there is a reasonable doubt about the 
realistic possibility of transmission of 
HIV from “pre-ejaculate.” The court 
also found that there was reasonable 
doubt whether Thompson’s viral load 
was high enough to create a realistic 
possibility of transmission.

Yet, the trial court nonetheless 
convicted Thompson of the lesser 
and included offense of sexual assault 
causing bodily harm because both 
sexual partners had suffered emotional 
distress as a result of not knowing 
whether they had contracted HIV. 

On appeal, the government conceded 
that the trial court had erred in its 
conviction, and the Court of Appeals 
agreed and acquitted Thompson, 
holding that emotional distress 
damages in the absence of a realistic 
possibility of HIV transmission 
were not grounds for conviction of 
sexual assault causing bodily harm. 
Summarizing earlier Canadian court 
rulings, the Court of Appeals wrote, 
“an HIV-positive person has no duty, 
enforceable by the criminal law, to 
disclose their HIV status unless there 
is a significant risk of serious bodily 
harm, satisfied by actual transmission 
or a realistic possibility of HIV 
transmission.” And, the court noted 
a prior Canadian Supreme Court 
ruling that harm, “in the form of 
mental distress,” had been rejected 
“as something that, in the absence of a 
significant risk of serious bodily harm, 
could vitiate consent.”

This case is a win for science over 
unjustified fear. Emotional distress 
caused by the fear of contracting HIV, 
no matter how sincere, should never 
be grounds for a criminal conviction 
absent HIV transmission or the 
realistic possibility thereof.

Thompson is represented by Lee 
Seshagiri of Nova Scotia Legal Aid. He 
was supported on appeal by intervenors 
the Coalition of the HIV & AIDS 
Legal Clinic Ontario (HALCO), the 
Canadian HIV/AIDS Legal Network, 
and the Coalition des Organismes 
Communautaired Québécois Contre le 
SIDA (collectively represented by sole 
practitioner Luke Craggs and Khalid 
Janmohamed of HALCO). Alberta 
Crown Prosecution Service was 
represented by Timothy O’Leary. ■

Ryan Nelson is corporate counsel for 
employment law at MetLife in New 
York City.

Canadian Appeals Court Quashes Sexual Assault Conviction 
Based on Defendant’s Alleged Failure to Disclose His HIV Status
By Ryan Nelson

This case is a win for science over unjustified fear. 
Emotional distress caused by the fear of contracting 
HIV, no matter how sincere, should never be grounds 
for a criminal conviction absent HIV transmission or 
the realistic possibility thereof.
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Gay Building Concierge Prevails in IIED Claim Against 
Former Resident
By Katie Hansson

In Lation v. Fetner Properties, Inc., 
2018 WL 704397, 2018 U.S. Dist. 
LEXIS 18527 (S.D.N.Y. Feb. 5, 

2018), a Manhattan building concierge 
prevailed in an intentional infliction 
of emotion distress claim against a 
building resident. Judge J. Paul Oetken 
of the U.S. District Court for the 
Southern District of New York awarded 
$100,000 in compensatory damages 
and $200,000 in punitive damages to 
concierge Carl Lation against defendant 
Thomas Chiu, a resident-owner of 
the condominium who engaged in a 
gratuitous and severe tirade of anti-gay 
harassment against Lation. 

On May 3, 2017, Lation filed suit 
against Chiu, 1212 Fifth Avenue 
Condominium (the condo association), 
and Fetner Properties, Inc., the 
management company. Chiu failed 
to appear or answer the complaint, 
resulting in a default judgment by the 
court.

Carl Lation is a 32-year-old African-
American gay man who attended the 
Juilliard School and has worked as a 
dancer, choreographer, and teacher in 
New York City. Since 2013 he has been 
employed as a concierge at a luxury 
condominium on Manhattan’s Upper 
East Side. Beginning in 2015 and 
continuing until 2017, Thomas Chiu, a 
resident-owner of the building, subjected 
Lation to racist and homophobic 
comments as well as other profanities. In 
addition, the complaint alleged that Chiu 
slapped Lation’s hand as he was giving 
Chiu his mail, and that Chiu exposed his 
buttocks to Lation. The behavior was 
unprovoked. Lation alleges that Chiu’s 
“outrageous . . . racially discriminatory 
. . . [and] homophobic conduct” created 
a hostile work environment and caused 
him to suffer “anxiety and humiliation, 
embarrassment, shame . . . stress . . . 
emotional trauma, psychological anguish 
and mental distress.” In November 2017, 
Chiu sold his apartment and left the 
building.

Lation’s complaint alleges four 

causes of action: (1) violation of federal 
anti-discrimination laws, (2) violation of 
the New York City Human Rights Law, 
(3) intentional infliction of emotional 
distress, and (4) tortious interference 
with an employment contract. Lation, 
1212 Fifth Avenue Condominium, 
and Fetner Properties, Inc. agreed to 
arbitrate the claims between them. 
Consequently, the court needed only 
to decide the proper forum for Lation’s 
claims against Chiu. 

Despite significant efforts by Lation 
and the court, Chiu failed to defend the 

action against him. Lation’s counsel sent 
Chiu three letters alerting Chiu to the 
litigation and requesting that he appear 
in court. In addition, the court issued 
two separate warnings to Chiu, ordering 
him to appear and submit a response. 
Receiving no response from Chiu, 
Lation moved for a default judgment 
and served Chiu with a copy of the 
motion for default judgment. Chiu then 
sent two letters to the court stating, in 
sum, that he does not know Carl Lation, 
that he is “not sure what [he is] facing 
for this lawsuit and what the charges 
are,” and asked the court to “please 
explain the details [of] the matter.” In 
response, the court directed Chiu to 
appear for a conference and to submit a 
written answer. Chiu did not appear, and 
the court never heard from Chiu again. 

The court refused to grant Lation’s 
default judgment with respect to Lation’s 
employment discrimination and tortious 
interference claims. These claims failed 
because Chiu is not Lation’s employer 
and Lation’s employment was never 
terminated. However, the court granted 

Lation’s motion for default judgment 
with respect to Count 3, the intentional 
infliction of emotional distress claim 
in an earlier ruling: Lation v. Fetner 
Properties, Inc., 2017 U.S. Dist. LEXIS 
211082, 2017 WL 6550691 (S.D.N.Y., 
Dec. 22, 2017).

The court found that Lation suffered 
“significant pain and suffering as a result 
of Chiu’s ongoing abusive behavior 
from 2015 to 2017. He experienced 
humiliation, anxiety, shame, and stress. 
For nearly two years, Lation was forced 
to endure the constant threat—often 

coming to fruition—that he would 
be harassed at his place of work and 
humiliated in front of his coworkers 
and [building] residents. His emotional 
distress was made worse by the racist 
and homophobic nature of the ongoing 
campaign of slurs that Chiu directed 
against Lation.”

The court found that $100,000 in 
compensatory damages and $200,000 
in punitive damages were warranted 
in light of Lation’s pain and suffering 
and the malicious and egregious 
nature of Chiu’s conduct, satisfying 
the requirements for an emotional 
distress claim. Lation was also entitled 
to prejudgment interest at the New York 
statutory rate of 9 percent. Lation’s 
request for attorney’s fees was denied, 
however. (Had Chiu’s liability been 
premised on a violation of employment 
discrimination law, of course, Lation 
could be entitled to an award of attorneys 
fees as a prevailing party.)  ■

Katie Hansson is a law student at 
University of Florida (class of 2018).

Chiu’s “outrageous, racially discriminatory, [and] 
homophobic conduct” created a hostile work 
environment.
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor and Employment 
Law at New York Law School.

UNITED STATES SUPREME COURT 
– The Supreme Court announced on 
February 26 that it denied a petition for 
certiorari in McLaughlin v. McLauglin, 
No. 17-878, declining to review a 
decision by the Arizona Supreme 
Court, McLaughlin v. Jones, 401 P.3d 
492 (2017), cert. denied, 2018 WL 
1037583, on the subject of the parental 
presumption in the context of a same-sex 
marriage. The case involves a custody 
and visitation dispute of a divorcing 
lesbian couple. The parties were married 
in California in 2008, shortly before the 
passage of Proposition 8, and decided to 
have a child together. Kimberly became 
pregnant through donor insemination in 
2010, and the couple moved to Arizona 
during the pregnancy. The women 
entered into a written joint parenting 
agreement during the pregnancy, under 
which Suzan was declared the “co-
parent” with the stated intention for her 
to be the child’s second parent with all 
rights and responsibilities attendant on 
that status. Their son was born in June 
2011. Suzan petitioned for dissolution 
of the marriage and legal decision-
making and parenting time in loco 
parentis in 2013, at which time Arizona 
did not recognize same-sex marriages, 
so one legal theory of her case had to 
be an appeal to equity. Suzan’s suit 
also included a challenge to the refusal 
to treat her as the legal spouse of the 
birth mother, and the state intervened 
to defend its same-sex marriage 
recognition ban. The case was still 
pending before the trial court when the 
U.S. Supreme Court decided Obergefell 
on June 26, 2015. The trial court then 
decided that under Obergefell it was 
obliged to recognize the marriage and 
accord Suzan the legal status of a parent 

consistent with a liberal interpretation of 
Arizona’s parental presumption statute. 
Kimberly immediately appealed. The 
Court of Appeals agreed with the trial 
court, holding Suzan to be a presumptive 
parent with standing to seek custody and 
visitation rights. The court also found, 
based on the facts of the case, that 
Kimberly was equitably estopped by her 
conduct from rebutting the presumption. 
The Arizona Supreme Court agreed 
with the Court of Appeals, incidentally 
rejecting a contrary decision that had 
subsequently been issued by a different 
panel of that court in Turner v. Steiner, 
398 P.3d 110 (Ariz. App. 2017). In light 
of the Supreme Court’s June 26, 2017, 
ruling in Pavan v. Smith, 137 S. Ct. 2075 
(2017), it is not surprising that the U.S. 
Supreme Court would see no need to 
issue yet another decision reaffirming its 
holding that married same-sex couples 
have the same legal status and rights as 
married different-sex couples, so the 
Arizona Supreme Court was correct 
to rule that the parental presumption 
statute’s constitutionality depends on 
giving it a non-gendered reading and 
according the presumption to same-sex 
co-parents. 

UNITED STATES COURT OF 
APPEALS, 2ND CIRCUIT – In a ruling 
that this writer construed as advance 
signaling that the 2nd Circuit was going 
to overrule circuit precedent and rule for 
the plaintiff in Zarda v. Altitude Express 
that sexual orientation discrimination 
claims are actionable under Title VII (as 
it subsequently did on February 26 – see 
lead story in this issue of Law Notes), 
a 2nd Circuit panel, noting the grant of 
en banc review in Zarda, remanded to 
the district court a pro se discrimination 
complaint that had been dismissed by 
District Judge Mae A. D’Agostino in 
Dollinger v. New York State Insurance 
Fund, 2018 U.S. App. LEXIS 3373 
(2nd Cir., Feb. 14, 2018). Wrote the 
court: “We understand Dollinger to be 
appealing the District Court’s dismissal, 

pursuant to Rule 12(b)(6), of his claims 
of sex-based discrimination, hostile 
work environment, and retaliation under 
Title VII. We note, for example, his 
mention of ‘unlawful discrimination 
and retaliation on the basis of disability 
and sex in violation of ADA and other 
law.’ We also understand Dollinger to be 
alluding to his Title VII claims when he 
repeats allegations from his complaint 
about workplace mistreatment having 
to do with his sexual orientation: 
‘hate mails and graphics appearing 
on appellant’s work computer screen 
and left in his work area displaying 
figures in a sexual position and stating 
“NO AIDS”’ and ‘threatening material 
received at . . . home including graphics 
similar to other reported “NO AIDS” 
graphics.’” In the context of a motion to 
dismiss, treating Dollinger’s allegations 
as true and drawing “all inferences in 
a manner favorable to the plaintiff,” 
wrote the court, “We remand the 
cause to the District Court for further 
consideration of the Title VII claims of 
sex-based discrimination that Dollinger 
raised in his original complaint. Cf. 
Zarda v. Altitude Express, 855 F.3d 76 
(2017), reh’g en banc granted, No. 15-
3775 (2d Cir. May 25, 2017), ECF No. 
271.” In other words, shortly before the 
court was to issue its en banc ruling, a 
panel was signaling district judges in 
the circuit to hold up on granting any 
pending motions to dismiss Title VII 
sexual orientation discrimination claims 
on jurisdictional grounds . . . 

UNITED STATES COURT OF 
APPEALS, 9TH CIRCUIT – In Perez 
v. City of Roseville, 2018 WL 797453, 
2018 U.S. App. LEXIS 3212 (Feb. 
9, 2018), a panel of the 9th Circuit 
reversed the district court’s summary 
judgment in favor of the defendants on 
a former probationary police officer’s 
claim that her discharge for engaging 
in a romantic relationship with a fellow 
officer violated her constitutional rights 
to privacy and intimate association. 

CIVIL LITIGATION notes
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The opinion opens a circuit split with 
the 5th and 10th Circuits, which have 
taken a dim view of police officers 
engaging in sexual affairs in violation 
of departmental rules. The 9th Circuit 
in this opinion by Circuit Judge Stephen 
Reinhardt takes the position that a 
public employer may not take adverse 
action on the basis of an employee’s 
private sexual conduct unless it can 
show that the conduct negatively affects 
on-the-job performance or violates a 
constitutionally permissible, narrowly 
tailored regulation. Material factual 
issues here should have precluded 
summary judgment, ruled the court. 
Furthermore, the court rejected a 
qualified immunity argument by 
defendants, finding that the rights 
of privacy and intimate association 
were so clearly established that “any 
reasonable official” would have been 
on notice that this termination might 
be unconstitutional. The court noted 
that 9th Circuit precedent dating back 
as far as 1983 (Thorne v. City of El 
Segundo, 726 F. 2d 459), would support 
this privacy claim. Among other things, 
the court pointed to Lawrence v. Texas, 
539 U.S. 558 (2003), the Supreme 
Court’s historic sodomy law decision: 
“Lawrence did much more than merely 
conclude that Texas’ anti-sodomy law 
failed the rational basis test,” wrote 
Reinhardt. “Instead, it recognized that 
intimate sexual conduct represents 
an aspect of the substantive liberty 
protected by the Due Process Clause.” 
Many lower federal courts have sought 
to limit Lawrence to its facts and to insist 
that it did not establish or recognize a 
fundamental right as against government 
interference for private, consensual 
adult sexual activity. Reinhardt has 
always rejected this limitation in past 
cases and does so again here. We would 
note, incidentally, that in teaching 
Obergefell in the writer’s Sexuality & 
the Law course at NY Law School, we 
recently re-read Obergefell v. Hodges 
and noted with particular interest the 
following statement by Justice Kennedy 

in his opinion for the Court, referring to 
the opinion in Bowers v. Hardwick that 
was overruled in Lawrence: “Bowers 
upheld state action that denied gays and 
lesbians a fundamental right and caused 
them pain and humiliation.” (Emphasis 
supplied.) Thus, anyone who argues 
that Lawrence was not a fundamental 
rights case, or was merely a “rational 
basis” case (as Justice Scalia asserted 
in his dissent) can now call as witness 
the author of that opinion, reflecting on 
it a dozen years later as being about a 
“fundamental right,” even though he 
didn’t say use that term at the time.

UNITED STATES COURT OF 
APPEALS, 11TH CIRCUIT – 
Considerable gay media outrage has been 
stirred by the 11th Circuit’s decision in 
Green v. State of Georgia, 2018 U.S. App. 
LEXIS 3066, 2018 WL 798402 (Feb. 9, 
2018), on the premise that Mr. Green, 
who pled guilty to a sodomy charge 
in 1997, should no longer be bound by 
sex offender registration requirements 
attendant on his sentencing for that 
offense because, after all, the Supreme 
Court of Georgia subsequently declared 
the state’s sodomy law unenforceable 
as against private acts of consenting 
adults in Powell v. State and, of course, 
in 2003 the U.S. Supreme Court made a 
similar declaration regarding the Texas 
Homosexual Conduct Law in Lawrence 
v. Texas. What gets overlooked in all the 
outrage about Green still being pursued 
for engaging in “constitutionally 
protected conduct” are the actual facts 
of this case, as recounted by Circuit 
Judge Gerard Tjoflat in his opinion for 
the panel to reject Green’s challenge 
to his recent conviction for failing to 
register as a sex offender as required 
by his sentence. It seems that although 
Green was arrested and convicted for 
engaging in oral sex with a sixteen year 
old male (16 was the age of consent in 
Georgia at the time), he did so when two 
other people (both women) were present 
in the room (according to the unrefuted 

testimony of the “victim”) and thus, his 
conduct did not come within the scope 
of protected conduct under Powell 
or Lawrence, which requires that the 
conduct be completely private to be 
constitutionally protected from criminal 
prosecution. Green had originally 
been sentenced to probation, but he 
violated the terms of his probation, 
incurring a new sentence that include 
the requirement to register as a sex 
offender. The court notes that Green is a 
multiple recidivist on a variety of other 
non-sexual charges. When the Georgia 
Supreme Court decided Powell, Green 
filed a motion to terminate or modify 
his sentence, but the Superior court 
found Powell inapplicable, presumably 
because Green’s conduct was deemed 
not to be private, although the Superior 
Court did not bother to explain its 
reasoning. A later ruling by that court 
to vacate the conviction was overturned 
by the state court of appeal on multiple 
grounds, including that the conduct 
was not constitutionally protected. 
One might quibble with the idea of 
“privacy” as expounded by the state and 
federal courts in this case; nonetheless, 
it remains that courts generally take 
the view that for sexual conduct to be 
deemed “private,” only two people 
engaged in the activity may be present. 
(Group sex is not deemed private . . . . )

UNITED STATES COURT OF 
APPEALS, FEDERAL CIRCUIT – In 
Hirschfield v. Office of Personnel 
Management, 2018 WL 895659 (Fed. 
Cir., Feb. 12, 2018), the court affirmed a 
ruling by the Merit Systems Protection 
Board, which rejected a lesbian 
federal government retiree’s dispute 
over a claim by OPM for an alleged 
overpayment on her retirement annuity 
because of her decision to elect a partial 
survivor annuity payable to her same-
sex spouse, whom she married three 
years after her retirement. Hirschfield 
retired in January 2012, and married 
Jean Roberta Rizzo in May 2015. On 
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February 17, 2016, she elected a partial 
survivor annuity payable to Rizzo in the 
event of Hirschfield predeceasing her. 
Such an election requires a reduction 
of the monthly annuity payment to 
Hirschfield. The dispute arises from 
OPM’s application of the literal 
language of the relevant statute, which 
provides that the reduction extend 
back to the date of her retirement in 
January 2012. Hirschfield protested 
that because the federal government did 
not recognize same-sex marriages until 
the Windsor decision was announced 
on June 26, 2013, it was improper to 
extend the deduction from her monthly 
annuity payment all the way back to 
her retirement date in January 2012, 
because as of that date she could not 
have elected the partial survivor annuity 
for her same-sex spouse. OPM denied 
her request for reconsideration of its 
decision, stating that “although Windsor 
ruled the Defense of Marriage Act was 
unconstitutional, there is no provision 
in law that allows OPM to omit the 
period of January 1, 2012 to June 25, 
2013 from the computation of an elected 
survivor benefit.” Hirschfield appealed 
to the Merit Systems Protection Board, 
arguing that OPM’s ruling was “unjust, 
illegal, erroneous, and discriminatory,” 
but this did not cut any ice with the 
Board. See 2017 MPB LEXIS 2853. An 
ALJ rejected her argument, writing that 
“if the period between her retirement and 
the Windsor decision was excluded from 
calculation of the deposit . . . she would 
receive a windfall at the expense of the 
retirement fund.” This is presumably 
because her partner would be receiving 
the same benefit as somebody else whose 
spouse had retired and died on the same 
dates as Hirschfield, but Hirschfield’s 
own retirement annuity payments would 
not have been reduced by the same 
amount as the comparator employees’. 
The court rejected Hirschfield’s appeal 
posing a constitutional equal protection 
challenge to the pertinent statutory 
provision. “Hirschfield fails to show 
that section 8418 – the statute governing 

calculation of the deposit required 
when a federal employee enters into 
a post-retirement marriage and elects 
a survivor annuity – imposes unequal 
burdens on same sex couples,” wrote 
the court in its per curiam opinion. “By 
its plain terms, section 8418 mandates 
that when a federal employee enters into 
a post-retirement marriage and elects 
a survivor benefit, he or she must pay 
a ‘deposit’ equal to the amount that 
the employee’s own annuity payments 
would have been reduced if the election 
had been made at the time of retirement. 
This deposit is calculated in the same 
way regardless of whether a retiree 
elects a survivor benefit for a same sex 
spouse or an opposite sex spouse.” The 
court determined that her claim “ignores 
the ‘actuarial realities’ of the statutory 
scheme for federal survivor benefits. 
She is required to pay a survivor benefit 
deposit now not because section 8418 
treats opposite sex couples differently 
than same sex couples, but because she 
collected unreduced annuity payments 
after her retirement.” Hirschfield 
represents herself pro se.

ARKANSAS – Pulaski County Circuit 
Court Judge Tim Fox ruled on February 
16 that the state must pay more than 
$71,000 in attorneys’ fees to Cheryl 
Maples for her work on the case that 
resulted in her clients prevailing in 
their challenge to the state’s refusal to 
provide appropriate birth certificates 
for children of same-sex couples. 
The suit was filed in 2015, after the 
plaintiff couples had their children and 
were denied birth certificates showing 
listing both mothers as parents. The 
case eventually went to the Supreme 
Court as Pavan v. Smith, 137 S. Ct. 
2075 (2017), a per curiam opinion 
holding that under Obergefell married 
same-sex couples are entitled to the 
complete “constellation of rights” that 
come with marriage under state law. A 
spokesperson for the governor said that 
the ruling was “being reviewed” and it 

might be appealed. Associated Press 
State News, Feb. 17.

CALIFORNIA – Proponents of 
Proposition 8, the 2008 ballot measure 
that temporarily prohibited marriage 
equality in California by adding a state 
constitutional amendment providing 
that only the union of one man and one 
woman would be considered a marriage 
in the state, being disappointed that 
the federal district court has refused to 
promise that the video recording of the 
Prop 8 trial will be sealed in perpetuity, 
have filed a Notice of Appeal to the U.S. 
Court of Appeals for the 9th Circuit. 
They are represented on this appeal 
by Charles Cooper, who was their 
trial and appellate attorney in Perry 
v. Schwarzenegger (which ultimately 
because Hollingsworth v. Perry in the 
U.S. Supreme Court). Their argument, 
of course, is that District Judge Walker’s 
promise to them, when he continued 
the recording of the trial despite a 
Supreme Court order barring its live 
transmission to persons or places outside 
the courtroom, should be considered 
binding, and that it was inappropriate for 
a later district court judge to set a date 
for the recording to become publicly 
accessible. (It is worth noting that their 
attorney, Chuck Cooper, has changed his 
public position of opposition to marriage 
equality, having attended the same-sex 
marriage of his beloved step-daughter.)

CALIFORNIA – The 4th District Court 
of Appeal has affirmed a jury verdict for 
Delane Hurley, a lesbian former employee 
of the state’s Department of Parks & 
Recreation, finding a violation of the 
Information Practices Act (IPA) based 
on improper treatment of her personnel 
file, as well as emotional distress tort 
claims against her former supervisor. 
Hurley v. California Department of 
Parks and Recreation, 2018 Cal. App. 
LEXIS 135, 2018 WL 989506 (Feb. 21, 
2018). The court certified the opinion 
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for partial publication, omitting portions 
concerning Hurley’s appeal of the jury 
verdict against her on Fair Employment 
and Housing Act (FEHA) claims. Hurley 
claimed that the trial court erred by 
excluding evidence that was relevant to 
her FEHA causes of action. The court’s 
decision not to publish that part of the 
opinion leaves a mystery. But as to the 
IPA claim, the court agreed that the jury 
could reasonably find violations based 
on the failure of Hurley’s supervisor, 
Leda Seals, to keep Hurley’s personnel 
file confidential. Hurley saw that an 
open copy of the file was on Seals’ desk 
while another employee was present in 
her office, and overheard Seals talking 
about information from Hurley’s 
file with the co-worker, who had no 
legitimate business reason to know the 
information. Furthermore, in the course 
of discovery in her FEHA suit, Hurley 
learned that Seals, who was eventually 
terminated by the employer, had received 
a copy of Hurley’s personnel file at her 
home from Seals’ supervisor while 
Seals was on suspension (purportedly 
to help her prepare to testify in an 
administrative hearing sparked by 
Hurley’s complaints). Seals retained 
the file after she was discharged and 
eventually sent it to her lawyer, through 
whom it was returned to Hurley as part 
of the response to discovery in Hurley’s 
claims against Seals. A complicated 
tale. But in the end the jury awarded 
substantial damages to Hurley for the 
IPA and torts claims, against both the 
Department and Seals. The 4th District 
Court of Appeal affirmed with respect to 
the verdicts under the IPA and emotional 
distress, but cut back the damage award 
against the Department because of 
statute of limitations issues in relation 
to when various events occurred. Hurley 
is represented by the firm of Stewart 
& Musell (Wendy Musell and Elisa 
Stewart) of San Francisco.

CALIFORNIA – We laughed out 
loud when we read this opinion: 9826 

LFRCA, LLC v. Hurwitz, 2018 WL 
934594 (S.D. Cal., Feb. 16, 2018). This 
is a ruling by Magistrate Judge Jan M. 
Adler on motions in limine in pending 
litigation between a real estate purchaser 
(suing under his corporate name) and a 
broker. The purchaser alleges that the 
broker misled him as to private beach 
access from the property, resulting in 
his overpaying for the property. Plaintiff 
sues for intentional misrepresentation, 
negligent misrepresentation, fraudulent 
concealment, and negligence. Among 
several motions in limine we are 
concerned about the motion to exclude 
at trial any evidence of the sexual 
orientation of any party, participant, 
or witness. Plaintiff contends that such 
evidence is not relevant to the issues 
at trial and “its introduction would 
be invasive to individual privacy 
and potentially trigger juror bias or 
prejudice.” Judge Adler, agreeing, 
granted the motion. Here is the fun 
part. What plaintiff wants to keep from 
the jury is his “relationship to Teofil 
Brank and [plaintiff’s] role as charging 
witness in a criminal case against Mr. 
Brank. Mr. Brank is an adult film actor 
who appeared in movies that catered 
to a homosexual audience.” (Clearly 
a euphemism for “gay porn star”?) 
“It appears that [plaintiff] may have 
commissioned Mr. Brank to connect 
him to homosexual porn stars that 
provided sexual services in the context 
of group sex parties. After Brank 
repeatedly blackmailed [plaintiff], 
[plaintiff] approached the FBI. The FBI 
conducted a sting operation that led 
to the arrest and conviction of Brank 
in the Central District of California. 
[Plaintiff] was the charging witness.” 
The plaintiff’s motion was prompted by 
Hurwitz’s proposed defense argument 
“that it is relevant as it tends to show that 
[plaintiff] did not rely on Defendant’s 
statements regarding private beach 
access. Defendant’s theory seems to be 
that this evidence shows that [plaintiff] 
enjoys group sex parties at his residences 
and therefore values privacy. Because 

[plaintiff] thus values privacy, Defendant 
argues [plaintiff] must not have actually 
wanted a direct beach access path to 
the property and therefore must not 
have relied on the statement regarding 
this allegedly unwanted feature of the 
property.” Adler rejected this reasoning, 
asserting: “From the premise that 
[plaintiff] may value residential privacy, 
it does not follow that he would not 
also value a private beach access path 
appurtenant to the property. Simply 
put, a desire for privacy and a desire for 
private beach access are not mutually 
exclusive. On the other hand, there is no 
question that evidence tending to show 
a preference for homosexual group sex 
parties with paid porn stars carries 
substantial risk of unfair prejudice.” 
Here is the kicker: “Furthermore, the 
Court finds that the highly salacious 
nature of this evidence and its potential 
to cause personal embarrassment are 
sufficiently compelling justifications 
to seal both this order and Defendant’s 
opposition.” But, evidently, this did not 
deter the court’s clerk from releasing 
the unredacted ruling to Westlaw, 
where it is now immortalized in a word-
searchable on-line database, despite the 
judge’s clear order to the clerk to “seal 
the unredacted version of this order and 
Defendant’s opposition to Plaintiff’s 
second motion in limine.” Somebody 
slipped up here. We suspect the jurors 
are going to find out about this, but 
we substituted [plaintiff] for his actual 
name in partial redemption for the 
errant clerk.

CALIFORNIA – The 2nd District Court 
of Appeal upheld a determination by 
Judge Donna D. Geck of the Santa 
Barbara County Superior Court that 
Shawn Terris, a lesbian who was laid 
off from a position with the County 
government, failed to show that there 
are “triable issues of fact on Terris’ 
claim that she was terminated because 
of her sexual orientation,” but found the 
trial court erred by awarding the County 
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its costs of defending against the Fair 
Employment and Housing Act (FEHA) 
cause of action. Terris v. County of Santa 
Barbara, 2018 WL 915128 (Feb. 16, 
2018). The County had to reduce staff 
for budgetary reasons and announced a 
round of layoffs. Justice Arthur Gilbert, 
writing for the court, noted that the lay-
off was structured in such a way that 
Terris could avoid being laid off by 
exercising her seniority rights to bump 
into another position. She attempted to 
do so, but County officials determined 
that the job she wanted to bump into 
required specific skills that she did not 
have, as a result of which she ended up 
being laid off anyway. Her FEHA claim 
ended up being complicated by other 
claims she had brought, some of which 
were settled, and she had executed a 
settlement agreement that precluded her 
from relying on some of the evidence that 
might be pertinent to her discrimination 
claim. More to the point, however, the 
court found that there was no evidence 
that her sexual orientation had anything 
to do with the layoff or the determination 
that she lacked skills necessary for the 
job she tried to bump into, and that her 
allegations regarding discriminatory 
motivation were based on speculation. 
She relied heavily on some remarks 
that the County’s CEO had made many 
years prior to the lay-off situation, 
which she took to be expressive of anti-
gay sentiment. However, the court found 
that key decision-makers were unaware 
of Terris’ sexual orientation, and that 
trying to link back to the generalized 
comments made by the CEO long before 
the events in question did not provide 
the necessary evidence to ground a 
current discrimination charge. However, 
the court noted that it would undermine 
the policies behind the FEHA to award 
the County’s costs of defending the 
case, absent a determination that her 
claim was frivolous. “Costs are not 
generally awarded against employees 
who file unsuccessful FEHA cases,” 
wrote Justice Gilbert. “Awarding costs 
against them could undermine the 

state’s anti-discrimination public policy 
and have a chilling effect on meritorious 
FEHA ‘suits by plaintiffs with limited 
financial resources.’ There is, however, 
an exception to this rule for frivolous 
litigation. But it does not apply here. 
The inability to prove an FEHA element 
is not equivalent to filing an entirely 
baseless lawsuit.” Terris is represented 
by James H. Cordes.

CALIFORNIA – N.B. v. The Superior 
Court of Contra Costa County, 2018 
WL 948508 (Cal. 1st Dist. Ct. App., 
Feb. 20, 2018) (not officially published), 
provides a lengthy, detailed account of 
the struggle between two women, N.B. 
and K.B., former partners, as to who 
would retain custody and ultimately be 
able to adopt four foster children who 
had been placed with them while they 
were living as a couple. The children 
were placed with the women beginning 
in October 2013, and in October 2015 
the court ordered a permanent plan of 
adoption for the minors as soon as a 
“remittitur” was issued in the children’s 
birth mother’s appeal of the termination 
of her parental rights. Unfortunately, 
once the adoption process got underway, 
the relationship between the women 
was breaking up. From early in the 
process, the social workers concluded 
that the children would be best staying 
with K.B., not N.B., as K.B. had been 
the principal caretaker with whom 
the children bonded. Ultimately – no 
surprise – the fact that this was a contest 
between members of an unmarried 
same-sex couple was not at all relevant 
to the outcome. The Contra Costa 
County Children and Family Services 
Bureau retained close contact with the 
foster mothers and children throughout, 
and undertook a detailed assessment 
to determine that it was in the best 
interests of the children to keep them 
together, contrary to N.B.’s proposal at 
various stages in the process that two of 
the children be with her and two with 
her former partner. From the beginning 

of the foster placement, K.P. had been 
the primary caretaker and N.B., very 
engaged in “growing her business,” 
had been playing a secondary role. 
Ultimately, the court of appeal approved 
the superior court’s ratification of county 
officials’ conclusion that it was in the 
best interest of the children to keep them 
together under the foster care of K.B., 
with whom they had bonded, and who 
was designated as a prospective adoptive 
parent, and to provide only a very 
limited visitation schedule (including 
no overnights) with N.B. The opinion, 
which is not officially published, does 
not indicate whether either woman was 
represented by counsel. The court of 
appeal rejected N.B.’s argument that 
she had been denied due process or had 
been prejudiced in any way because she 
was a woman in a same-sex relationship. 
(The prejudice argument seems odd, in 
light of the fact that her former same-
sex partner, the other party in the same-
sex relationship, was awarded custody.)

CALIFORNIA – Matthew Gregory 
McLaughlin, who submitted two 
proposed anti-sodomy ballot measures 
to the California Secretary of State’s 
office, suffered an affirmance by the 
2nd District Court of Appeal of the 
district court’s grant of a motion to strike 
under the state’s anti-SLAPP statute. 
McLaughlin v. Becerra, 2018 Cal. App. 
Unpub. LEXIS 739, 2018 WL 654556 
(Feb. 1, 2018). McLaughlin’s first 
proposal would reinstate the criminal 
sodomy law for same-sex conduct and 
authorize capital punishment (preferably 
by a bullet to the head) for its violation, 
while the second would bar same-sex 
“sodomites” from public employment. 
Both would obligate the state to defend 
the measures against any challenge. They 
were submitted to former A.G. Kamala 
Harris, who rejected both as facially 
unconstitutional. McLaughlin then filed 
this lawsuit against Harris, claiming that 
her action violated his first amendment 
right to petition the government. Wrote 
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the court: “We conclude that because 
McLaughlin’s complaint was based 
on decisions and statements made 
by Harris in connection with issues 
of public interest, and McLaughlin 
failed to demonstrate a probability of 
prevailing, his complaint was properly 
stricken under section 425.16(e).”

CONNECTICUT – In Andrade v. 
Lego Systems, Inc., 2018 WL 1056209 
(Conn. Superior Ct., Hartford, Jan. 26, 
2018), Judge William H. Bright granted 
summary judgment to the employer 
on Drey Andrade’s claim that he was 
fired because he is gay. (Connecticut’s 
civil rights law specifically forbids 
employment discrimination because 
of an individual’s sexual orientation.) 
Bright found credible the employer’s 
response that the Distribution 
Operations Manager who made the 
termination decision did not know 
that Andrade was gay, and even if one 
were to accept Andrade’s claim that 
she did know because of one incident 
when he mentioned his “partner” 
(without specifying name or gender), 
the circumstances surrounding the 
termination did not give rise to an 
inference of discriminatory intent. 
Over the course of several years, the 
Manager had identified shortcomings 
in Andrade’s performance in period 
written reviews, he had been put on 
various improvement plans, and finally 
she came to the conclusion, with the 
concurrence of other management 
officials, that he just wasn’t cutting it in 
terms of acceptable job performance. 
Andrade had not even disputed the 
criticisms at the times they were made. 
There was no indication in the evidence 
submitted in opposition to the motion 
for summary judgment that Andrade’s 
sexual orientation had anything to do 
with his discharge, found the court, and 
thus there was no material disputed fact 
requiring a trial and the case could be 
disposed of as a matter of law. The one 
incident on which Andrade relies for 

the contention that his Manager knew 
he was gay took place in the spring of 
2010; Andrade was terminated three 
years later.

DELAWARE – U.S. District Judge 
Richard G. Andrews rejected a motion 
by defendants to dismiss federal and 
state discrimination claims and an 
equal protection claim asserted by 
Bonnie J. Kenny, a lesbian who was 
dismissed as head coach of women’s 
volleyball at the University of Delaware 
in the midst of the volleyball season. 
Kenny v. University of Delaware, 2018 
U.S. Dist. LEXIS 28470, 2018 WL 
1022576 (D. Del., Feb. 22, 2018). Kenny 
was dismissed after 14 years with the 
program. Her employment contract 
allowed the University to terminate 
at-will, although she had colorable 
arguments that established procedures 
should be observed. Kenny was called 
in by UD Athletic director Chrissi 
Rawak and Human Resources Director 
Thomas LaPenta in October 2016 to 
discuss a student complaint, which they 
said must be investigated while placing 
Kenny on paid suspension, but they 
offered her the option of resigning with 
a year’s salary and benefits. She said she 
preferred to take the suspension and go 
forward with the investigation. Despite 
this, she was terminated a few days later 
without explanation to her or any public 
statement of reasons. (Months later, the 
UD student newspaper ran an article 
full of complaints about Kenney’s 
coaching. Kenny was married in 2013 
to Cindy Gregory, the assistant women’s 
volleyball coach. Kenny felt that the 
discharge in the middle of the season 
was damaging to her reputation, made 
worse by the lack of an explanation from 
UD. In her lawsuit, she alleged violations 
of due process and equal protection, the 
Age Discrimination in Employment 
Act (she was 54 and was replaced 
by a 38-year-old), and the Delaware 
Employment Discrimination Act (which 
expressly bans sexual orientation 

discrimination). The defendants, in 
addition to the University, include 
Rawak and LaPenta, whom Kenny 
charges with personal involvement in 
the decisions to fire and replace her. 
Bolstering her discrimination claims 
are allegations that since Rawak became 
Athletic Director she had “forced out” 
four other lesbian coaches and replaced 
all but one of them with younger, 
married heterosexuals. Judge Andrews 
granted the motion to dismiss the due 
process claims (it is hard to sustain a 
due process claim as an at-will employee 
due to the lack of a property interest, and 
the due process claim of damage to her 
reputation foundered on the University’s 
care not to publicly announce reasons 
for her dismissal). However, the judge 
found that Kenny’s pleadings were 
sufficient to survive the motion to 
dismiss the age and sexual orientation 
claims, as well as the equal protection 
claim. He also found that at this point 
the individual defendants could not win 
dismissal of the constitutional claim 
against them on a qualified immunity 
theory. Kenny is represented by David 
H. Williams, Allyson Britton DiRocco, 
and James H. McMacking,III, of Morris 
James LLP, Wilmington. 

DISTRICT OF COLUMBIA – A 
transgender woman who asserts that 
she encountered discriminatory refusal 
of service at Medstar Health and 
Medstar Georgetown Medical Center 
may amend her claim under Sec. 1557 
of the Affordable Care Act (ACA) to 
add an additional count concerning 
a separate incident omitted from her 
original complaint, but may not amend 
her claim under the D.C. Human Rights 
Act to include the same incident, 
because of the differing statutes of 
limitations that apply under the two 
statutes. Palacios v. Medstar Health, 
Inc., 2018 U.S. Dist. LEXIS 27472, 2018 
WL 992875 (D.D.C., Feb. 20, 2018). 
Ariana Palacios telephoned the Plastic 
Surgery Department at Medstar in May 
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2015 seeking an appointment for breast 
augmentation surgery, but was turned 
down, told that the Department was 
no longer accepting “trans patients.” 
She went in person with a friend a few 
days later to try again, and was told the 
same thing. She phoned the chair of the 
Department to complain, and got an 
assistant on the phone who said her call 
would be returned within a week, but 
she claims it never was. A few months 
later she filed a discrimination charge 
with the D.C. Office of Human Rights, 
and an administrative charge under 
the ACA with the U.S. Department 
of Health and Human Services. After 
these charges had been filed, Palacios 
met with a Medstar otolaryngologist, 
seeking to obtain a video recording of 
her vocal chords that she could supply to 
a Boston specialist who was scheduled 
to perform voice feminization surgery 
on her, but when she explained the 
nature of the procedure to the doctor, 
he refused to provide her with a copy of 
the video recording. She then amended 
her federal administrative charge to add 
the incident with the otolaryngologist, 
but she neglected to similarly amend 
her D.C. Human Rights charge. She 
withdrew the D.C. Human Rights charge 
in May 2017 in order to file a federal 
lawsuit, premising federal question 
jurisdiction on violation of the ACA 
Sec. 1557 with a supplementary claim 
under the D.C. Human Rights Law. Her 
original complaint as filed referred only 
to the denial of services in connection 
with the breast augmentation surgery. 
After Medstar filed an answer, the 
parties agreed to try mediation, but 
that did not lead to a settlement. On 
November 17, 2017, Palacios moved 
to amend her complaint, both to flesh 
out her factual allegations and to add 
a claim relating to the refusal of the 
otolaryngologist to provide the voice 
recording. District Judge Christopher 
R. Cooper’s ruling on February 
20, 2018, responds to the motion to 
amend and Medstar’s opposition to 
the motion. Medstar claimed that the 

amendment was barred under the 
statute of limitations for both claims. 
Judge Cooper agreed that the D.C. 
Human Rights charge could no longer 
be amended to add this claim because of 
the short one-year statute of limitations. 
However, he found that in the absence of 
an express statute of limitations under 
the ACA Sec. 1557, the appropriate 
statute to apply is the 4-year catch-all 
statute of limitations that applies to all 
federal statutory claims arising from 
statutes enacted after December 1990 
when the statute does not itself specify 
a statute of limitations. The judge found 
that there was thus no time-bar to 
adding this claim to Palacios’ Sec. 1557 
cause of action. Palacios had argued 
that the 3-year personal injury statute of 
limitations under D.C. law should apply, 
which would also allow the amendment. 
Medstar pushed for the court to find 
that this claim was governed by the one-
year D.C. Human Rights law limitation, 
an argument that no longer works as 
Congress’s enactment of the catch-all 
provision, 28 USC Sec. 1658(a), obviates 
the need – which still pertains under 
older statutes – to select an analogous 
state law statute of limitations to use in 
cases arising under federal statutes that 
don’t specify a statute of limitations. 
Ironically, neither party had mentioned 
the catch-all 4 year statute in its briefing 
of the motion, according to the judge, 
who also rejected MedStar’s suggestion 
that Palacios had delayed unduly in 
raising this claim, showing bad faith. 
Judge Cooper was not persuaded: “A 
delay of six months is hardly an eternity 
in the lifespan of a civil lawsuit,” he 
wrote, finding no prejudice to MedStar 
from the delay. Palacios is represented 
by Christina M. Gattuso, Catherine 
F. Munson, and Alexander McMillan 
Bullock, of Kilpatrick Townsend 
Stockton, LLP, Washington.

DISTRICT OF COLUMBIA – Lambda 
Legal has filed suit against an array of 
federal agencies on behalf of a couple 

who were denied the opportunity to 
serve as foster parents for refugee 
children by an agency affiliated with 
the U.S. Conference of Catholic Bishops 
because they were told that their family 
did not “mirror the Holy Family.” 
Marouf v. Azar, filed Feb. 20, 2018, in 
the U.S. District Court for the District 
of Columbia. Lead defendant, sued 
in his official capacity, is Alex Azar, 
the Secretary of Health and Human 
Services. Other defendants include the 
Department itself, Steven Wagner in 
his official capacity as Acting Assistant 
Secretary of Administration for Children 
and Families and that agency, Scott Lloyd 
in his official capacity as director of the 
Office of Refugee Resettlement and that 
agency, and the Conference of Catholic 
Bishops, the only non-governmental 
named defendant. The governmental 
defendants play a role in funding and 
overseeing agency services to refugee 
children, including foster placement. 
The complaint alleges violation of the 
1st Amendment Establishment Clause 
and the 5th Amendment Due Process 
and Equal Protection Clauses. Lambda 
attorneys working on the case include 
Camilla B. Taylor, Kenneth D. Upton, 
Jr., and Jamie Gliksberg, joined by pro 
bono co-counsel Ken Choe, Jessica L. 
Ellsworth, Alali Dagogo-Jack, Jennifer 
A. Fleury, and James A. Huang of 
Hogan Lovells US LLP. 

FLORIDA – Ferrell v. Gay and Lesbian 
International Sports Association is a 
class action complaint filed in the U.S. 
District Court in Miami on February 19 
on behalf of an indeterminate number of 
individuals who planned to participate 
in World OutGames beginning on 
May 26, 2017. The event was heavily 
promoted as a ten-day extravaganza with 
athletic competitions, cultural events, 
a Global human rights conference, and 
participation of international celebrities. 
According to the complaint, the 
organizers did not raise nearly enough 
money to carry out their advertised 
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plans and spent most of what they 
raised on consultants, advertising and 
promotional fees. Then they cancelled 
the event with little notice, even as 
out-of-town participants were arriving. 
Defendants include OutGames founder 
Ivan Cano, chief financial officer 
Keith Hart, and Miami Beach-Miami 
LGBT Sports & Cultural League, Inc., 
as well as the GLI Sports Association. 
The lead plaintiff, Rodney Ferrell, 
alleged that he trained for months for 
the athletic competition and spent more 
than $4,000 on airfare, hotel, car rental 
and other travel expenses in reliance 
on the defendants’ representations. The 
complaint alleges breach of express and 
implied contract, unjust enrichment, 
breach of implied covenant of good faith 
and fair dealing, and violation of Florida 
consumer protection laws. Co-counsel 
for the class plaintiffs include Marc A. 
Wites of Lighthouse Point, Florida, and 
Darin T. Beffa of Los Angeles. Law.
com, March 1.

FLORIDA – U.S. Magistrate Judge 
Lurana S. Snow has recommended to 
the federal district court that Justin 
Custard, an HIV-positive waiter who 
was discharged by Rumors Barr and 
Hobo’s Grill in Wilton Manors after 
seeking an accommodation concerning 
his shifts and scheduling while awaiting 
a determination about his application 
for Social Security Disability benefits 
should be awarded damages against 
Hobo’s Grill (on a default judgment) 
in the amount of $183,572 dollars for 
two years lost income ($33,572.00) and 
compensation for emotional distress 
and attorneys fees ($150,000). Custard 
v. Rumorsbar, LLC, and Hobo’s Grill, 
2018 U.S. Dist. LEXIS 21744 (S.D. Fla., 
Feb. 8, 2018). The litigation continues 
against Rumorsbarr, LLC. Custard 
testified that his politically-connected 
boss at Hobo’s Grill had spread word in 
the gay community in Wilton Manors 
about Custard’s condition, making 
him essentially a pariah who could not 

find new employment as a waiter in 
the community as a result. Custard is 
represented by Robert Wayne Hudwon 
of Hudson & Calleja LLC, Coral Gables. 
Rumorsbar LLC filed objections to the 
magistrate’s report on the deadline date 
of February 22, 2018. District Judge 
William P. Dimitrouleas is deliberating 
on the case.

GEORGIA – On February 20 the Georgia 
Senate Judiciary Committee voted 5-2 
to approve SB 375, which would allow 
religious adoption agencies to deny 
services to same-sex couples. This was 
one of several “religious liberty” bills 
pending in the legislature, and the bill 
does mention an obligation for the health 
care institution to make referrals to 
doctors who will provide the requested 
counseling, testing, and treatment. 
Atlanta Journal & Constitution, Feb. 21. 
Business leaders opposed the measure, 
noting the hot competition for the new 
Apples headquarters building, and 
allowing adoption agencies to rejected 
same-sex couples was a difficult pill to 
take for embattled LGBT leaders, who 
had already been denied new civil rights 
protection. 

ILLINOIS – U.S. District Judge Samuel 
Der-Yeghiayan granted the defendant’s 
motion to dismiss in Shankle v. Village 
of Melrose Park, 2018 WL 844422, 2018 
U.S. Dist. LEXIS 22713 (N.D. Ill., Feb. 
12, 2018), in which lesbian police officer 
Leslie Shankle claimed to have been the 
victim of sex and sexual orientation and 
retaliation in violation of Title VII. In 
2012, Shankle, the only female officer 
and the only openly-gay officer in the 
Melrose police department, filed a 
lawsuit against the village and individual 
defendants alleging gender and sexual 
orientation discrimination. This suit 
was settled and dismissed in May 2014. 
Shankle claims that after settlement of 
the suit, she suffered discrimination 
and retaliation again, and was “refused 

opportunities and experience required 
for her advancement which was 
qualified to receive and should have 
received.” Her only concrete allegation 
in this regard, however, relates to the 
nights of august 28, 2015 through the 
early morning hours of August 31, 
2015, when she claims that based on her 
seniority she should have been allowed 
to serve as the supervisory Officer 
in Charge (OIC), but, she alleges, 
the Police chief and a sergeant in the 
force arranged for a heterosexual male 
officer who was on vacation to come 
in specially to serve as OIC during that 
time period. She claimed that as a result 
of this action “she has suffered the loss 
of opportunities and experience needed 
to be able to advance her career,” and 
filed a new Title VII case, seeking 
to impose municipal liability on the 
village (Monell claim) for violation of 
equal protection as well as for direct 
liability under Title VII. Granting 
defendants’ motion to dismiss, the court 
found that she had failed to allege an 
adverse employment action sufficient 
to ground a discrimination claim. In 
light of Hively as a binding 7th Circuit 
precedent, defendants could not content 
that Shankle failed to allege some of 
the basic elements of a prima facie 
case, but they focused on the failure 
to allege a “discriminatory adverse 
action,” and noted that the incident on 
which Shankle relied for her retaliation 
claim was several years after her earlier 
lawsuit had been settlement, making 
it difficult to relate the action back to 
that settlement as being retaliatory. 
The court agreed with the defendants, 
stating that “Shankle fails to explain 
how OIC assignments alone impact 
career trajectory. Furthermore, Shankle 
never claims any actual consequence 
to this alleged denial to serve as OIC, 
but merely states a prediction for the 
future . . . Shankle does not allege she 
was denied a promotion based on lack 
of OIC experience, but speculates that in 
the future this will likely happen.” Not 
enough to support a prima facie case. 
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And, wrote the judge, “A conclusory 
statement that the Village did not allow 
her to serve as OIC one time in August 
2015 as retaliation for filing a lawsuit in 
2012 is not enough to survive a motion 
to dismiss.” The Monell claim collapsed 
as well, for failure to “allege facts to 
suggest that Defendants violated any 
of her constitutional rights.” Shankle 
is represented by David G. Sigale, Glen 
Ellyn. 

IOWA – Des Moines Register (Feb. 23) 
reported that the U.S. District Court 
has dismissed a sexual orientation 
discrimination lawsuit filed by Courtney 
Graham, a former assistant coach in 
the Drake University Women’s Sports 
Program. She claimed that the Women’s 
Basketball Coach, Jennie Baranczyk, 
had forced her to quit just a few years 
after Graham joined the Department. 
University spokespeople claim that 
there was no evidence of discriminatory 
motive in Graham’s discharged. 

KENTUCKY – In Dillow v. Berryhill, 
2018 U.S. Dist. LEXIS 30025, 2018 WL 
1057025 (W.D. Ky., Feb. 26, 2018), U.S. 
Magistrate Judge David Whalin upheld 
a determination by the Social Security 
Administration (SSA) that Gabrielle S. 
Dillow and Andrew Dillow, although 
not legally married, had been holding 
themselves out as a married couple, 
so that Andrew’s income should be 
imputed to Gabrielle, thus disqualifying 
her based on the “family” income for 
S.S.I. benefits in connection with her 
severe and continuing PTSD stemming 
from her “being repeatedly raped and 
impregnated as a child by her biological 
father.” Neither SSA nor the district 
court accorded any legal significance 
to the claim that the Dillows should not 
be considered as “holding themselves 
out” as married because Andrew is 
gay, the parties have never had any 
sort of sexual relationship with each 
other, and Andrew has a boyfriend in 

another town with whom he visits from 
time to time. Gabrielle and Andrew 
asserted that their cohabitation and 
assumption of the same surname had 
been undertaken to preserve the secret 
of Andrew’s homosexuality from co-
workers and family members, and 
that their arrangement also “prevented 
Gabrielle’s abusive father and her other 
family members from interfering with 
her.” Andrew testified that although 
they shared a house, they didn’t sleep 
with each other. But, it seems, neither 
SSA nor the court considered sex a 
relevant factor here. The couple not only 
jointly owned the house, were named as 
spouses on their mortgage application, 
had joint bank accounts at various 
times, and owned a car together – all 
crucial factors in a determination that 
a couple not legally married would be 
deemed to be married for purposes of 
SSI eligibility – but there was testimony 
from a prior proceeding in which 
Gabrielle asserted that they hadn’t 
legally married in order to preserve her 
eligibility for SSI benefits! So much 
for that. Jeffrey S. Brown, Legal Aid 
Society, Louisville, KY, represented 
Dillow in this attempt to avoid a ruling 
that she owes SSA $28542.00 for SSI 
payments she received during the 
relevant time period of 2010-2014 for 
which the agency found that the couple 
had been holding themselves out as 
married and should be treated as such 
for purposes of benefits eligibility.

KENTUCKY – The Kentucky Court 
of Appeals affirmed a decision by 
the Jefferson Circuit Court Family 
Division to award sole custody of a 
very young girl to her mother, with 
limited supervised (and no overnight) 
visitation for the child’s bisexual father. 
Martinez v. Martinez, 2018 Ky. App. 
Unpub. LEXIS 60 (Feb. 2, 2018). One 
of the issues explored in the hearing on 
custody and visitation was the husband’s 
sexual activities, particularly when the 
child was present. “Javier testified that 

he is bisexual, and as a result, he was 
soliciting other men, but he denied 
having done so at any time V.M. was 
with him,” wrote Judge Robert Johnson 
for the court. “Javier further testified 
that at no time when V.M. was present 
did he have any sexual partner in the 
house.” Javier argued on appeal that 
the trial court should not have allowed 
into evidence his emails “demonstrating 
his solicitation of sexual partners on 
Craigslist,” wrote Johnson. “On this 
issue the court allowed the evidence 
because the allegation had been made 
that Javier had solicited other sexual 
partners at a time when V.M. was 
present. The emails were not introduced 
to prove the content of the emails, since 
Javier acknowledged that he had in fact 
sent them, but were introduced for the 
purpose of proving the time they were 
sent. While Javier denied that he sent 
any of the solicitations when V.M. was 
present, the court was correct to view 
the evidence. Javier argues that the 
standard under Kentucky law is that the 
court shall not consider conduct of a 
proposed custodian that does not affect 
his relationship to the child. However, 
because the timing of the emails was 
important, we find no error in the court 
admitting them into evidence.” The 
court went on to assert that even if it was 
error, “it did not affect the substantial 
rights of the parties, since the court did 
not base its ruling on the content of the 
emails but took notice of the time they 
were sent. Whether the emails were in 
the record or not, it made no difference 
to the court’s final ruling.” One can be 
permitted to doubt that last assertion, 
given the importance the court had 
placed on them. The husband was 
represented by Elizabeth M. Howell of 
Louisville.

KENTUCKY – Senior U.S. District 
Judge Joseph M. Hood has granted a 
motion to dismiss a lawsuit by a married 
African-American lesbian couple 
whose foster home was closed by the 
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state Cabinet for Health and Family 
Services after one of the women got into 
a verbal confrontation with the birth 
mother of two of her foster children in 
the presence of a state social worker. 
Gay v. Cabinet for Health and Family 
Services, 2018 WL 934880, 2018 U.S. 
Dist. LEXIS 25496 (E.D. Ky., Feb. 16, 
2018). The plaintiffs contended that the 
Cabinet closed their home in violation of 
the 14th Amendment Equal Protection 
Clause, but Judge Hood found all their 
claims against the Cabinet and various 
of its employees to be barred either 
by complete immunity or qualified 
immunity. The women Tiniqua and 
Felicia Gay, had operated their foster 
home with several successful child 
placements over a period of years prior 
to the confrontation in question. It 
involved two Caucasian female infants, 
Baby B and Baby M, who were placed 
with the women in May 2015 and 
June 2016. Several months after these 
placements, the Gays were married, 
although they allege the Cabinet never 
updated their records to show that the 
plaintiffs were married. Two months 
after the marriage, they informed the 
Cabinet of their desire to adopt Baby 
B and Baby M, which they intended to 
do after parental rights of the biological 
mother were terminated, which was then 
scheduled for May 15, 2017. A month 
before that event, the birth mother visited 
with Baby B and Baby M at the Clark 
County Department for Community 
Based Services in Winchester, in 
the presence of social worker Emily 
Sergent and Felicia Gay. Felicia became 
concerned when the birth mother fed 
Baby M pizza with tomato sauce on it 
because, according to the plaintiffs, 
Baby M has a food allergy to tomatoes – 
“a fact that Plaintiffs claim both Sergent 
and the biological mother knew.” Felicia 
approached the birth mother and asked 
about the ingredients, and the birth 
mother reacted angrily. Plaintiffs claim 
that the birth mother “began yelling” 
at Felicia. According to the complaint, 
“The biological mother proceeded to 

call Plaintiff Gay ‘a fucking nigger’ 
and asked Defendant Sergent ‘why is 
the Cabinet letting her kids be raised 
by two (2) nigger lesbian bitches?’” 
Gay kept quiet to avoid escalating the 
situation, but later confronted Sergent 
and asked “why she did not step in to 
diffuse the situation.” The defendants, 
describing the situation from their 
perspective, contend that Gay “verbally 
confronted” the birth mother, describing 
a “heated” argument and an “ugly verbal 
confrontation between the two women” 
that “escalated in front of the children.” 
To the Cabinet, evidently, this cast doubt 
on Felicia’s parenting qualifications 
and the operation of her foster home. 
To Felicia and her wife, of course, this 
incident just showed their deep concern 
for the welfare of Baby M. Judge Hood 
points out that “no one claims that any 
Cabinet employee or state official used 
racially charged language or made 
any comments about the Gays’ sexual 
orientation. The only person accused 
of making derogatory slurs is the birth 
mother who is not part of this lawsuit.” 
Within a few weeks after this incident, 
the Cabinet informed plaintiffs that they 
were removing Baby B and Baby M 
from their home because of the verbal 
confrontation, with a Cabinet official 
telling them that the Cabinet would not 
“allow a situation to exist that is not 
in the best interest of the children.” A 
week later, the Cabinet decided to close 
down their foster home, falsely stating 
that “the foster parents requested that 
it be closed,” which they decidedly had 
not. The Cabinet decided that the Gays 
would “not receive any future placement 
into their home,” and the Gays filed 
this lawsuit under 42 U.S.C. Sec. 1983 
raising a range of constitutional and 
state law claims against the Cabinet 
and various individual Cabinet 
employees. Judge Hood granted 
motions to dismiss the federal claims 
on immunity and standing grounds, 
although some without prejudice, and 
then, having eliminated any basis for 
federal question jurisdiction, dismissed 

the supplementary state law claims, 
also without prejudice. The Gays are 
represented by H. Wayne Roberts of 
Lexington, Kentucky. 

KENTUCKY – In Marshall v. The 
Rawlings Co., 2018 WL 1096436 (W.D. 
Ky., Feb. 28, 2018), the plaintiff, a 
terminated employee of the defendant 
company, is suing under the Family and 
Medical Leave Act (FMLA) and the 
Americans with Disabilities Act (ADA), 
claiming discrimination because of 
medical leaves she took to deal with 
various problems including depression, 
anxiety, bipolar disorder, and post-
traumatic stress disorder while employed 
by defendant. After considerable motion 
practice and a remand by the 6th Circuit 
reversing summary judgment for the 
company on some of Marshall’s claims, 
the case is moving towards trial. The 
company filed 13 motions in limine 
to have various pieces of evidence 
excluded, and Marshall has filed one. 
For purposes of Law Notes, Marshall’s 
motion is the only one of relevance. She 
sought to exclude all evidence about 
her sexual orientation and history of 
past sexual abuse. “Specifically,” wrote 
Senior District Judge Thomas B. Russell, 
“Marshall experienced relationship 
troubles with her partner during her 
time of employment at Rawlings, and 
also apparently suffered abuse as a 
child. Marshall contends that Rawlings 
will likely attempt to introduce this 
evidence in an effort to show that her 
emotional distress was caused by these 
traumatic events and not by Rawlings’ 
treatment of her in the workplace. 
Marshall contends any such evidence is 
irrelevant under Fed. R. Evid. 401 and 
402 and, alternatively, would be unfairly 
prejudicial under Fed. R. Evid. 403. The 
Court will grant Marshall’s motion at 
this time.” Judge Russell pointed out 
that as the trial progresses and evidence 
is elicited from witnesses, some of this 
evidence might become relevant. “If 
Rawlings believes the trial has been 
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taken in a direction which would lead 
to such evidence being relevant or 
inevitably disclosed, it may request to 
approach the bench and move to have 
such evidence admitted at that time. 
The Court notes that Marshall’s initial 
FMLA leave was related to pre-existing 
depression, anxiety, bipolar disorder, and 
PTSD. Certain such evidence is intrinsic 
to the case. It appears that evidence of 
these pre-existing conditions can come 
in without relating them to sexual 
orientation.”

LOUISIANA – Another pro se gay 
discrimination litigant under Title VII 
crashes and burns in Richardson v. 
Bossier Casino Venture, Inc., 2018 WL 
912278 (W.D. La., Feb. 15, 2018). U.S. 
District Judge Donald E. Walter granted 
the employer’s motion for summary 
judgment, finding that Alonzo 
Richardson’s Title VII discrimination 
and retaliation claims were not viable 
due to pleading deficiencies and the 
employer’s articulation of a non-
discriminatory reason for finding that 
Richardson had abandoned his job by 
failing to contact his supervisor about 
his desire to return from a medical 
leave. From the judge’s summary of 
the factual allegations, it sounds like 
there might have been a good basis 
in this case for a hostile environment 
and constructive discharge claim, 
but it was beyond the abilities of the 
pro se plaintiff to put together the 
kind of pleadings that would create 
triable fact issues and survive pretrial 
motion practice. Interestingly, although 
the 5th Circuit is certainly not yet 
friendly territory for sexual orientation 
discrimination (actual or perceived) 
claims under Title VII, the court 
doesn’t premise its summary judgment 
on an argument that Title VII does not 
extend to such cases, rather focusing 
on the determination (arguable at best) 
that the employer had a legitimate non-
discriminatory reason for considering 
Richardson’s employment to have been 

self-terminated. An experienced civil 
rights litigator could probably have done 
something with this case, if drawn in 
sufficiently early in the administrative 
stage. (Richardson presented his 
discharge and retaliation claims to the 
EEOC in 2014, before that agency had 
reversed its long-held position that Title 
VII does not cover sexual orientation 
discrimination claims; but the case 
lingered at the EEOC until 2016, after 
the agency issued Baldwin v. Fox to 
signal its change of position. Still, 
EEOC issued a Dismissal and right to 
sue letter.) Judge Walter pointed out 
that apart from checking the box on the 
EEOC charge form for “retaliation,” 
Richardson’s factual recitation on 
the form said nothing specific about 
the factual basis for such a claim. 
For what it is worth, Judge Walter’s 
account of Richardson’s other factual 
allegations suggests to this writer that 
he had the makings of a decent hostile 
environment case. 

LOUISIANA – In an opinion by Judge 
Billy Howard Ezell that reads like a 
humorless parody of a court opinion 
tangled up in procedural niceties, the 
Louisiana 3rd Circuit Court of Appeal 
vacated an award of attorneys’ fees to 
plaintiffs’ counsel in a long-running 
case involving an attempt by a same-
sex couple resident in Louisiana to get 
recognition of their same-sex marriage 
contracted in California in 2008 and 
particularly to get approval for an 
adoption of their child by the non-
biological parent. A.M.C. v. Caldwell, 
2018 WL 897334 (Feb. 15, 2018). 
C.S.B. and A.M.C. have a son borne by 
C.S.B., who was delivered on August 
1, 2004. The women were married in 
California on August 8, 2008, during 
the five-month period when same-sex 
marriages were available there prior to 
the passage of Proposition 8. (Those 
marriages were later declared valid by 
the California Supreme Court.) On July 
12, 2013, they filed a petition in the state 

District Court in Lafayette, Louisiana, 
asking that A.M.C. be allowed to adopt 
their son, and requested that the state’s 
attorney general be served with their 
petition as they were seeking full faith 
and credit for their marriage, which 
otherwise was blocked by Louisiana’s 
mini-DOMA, as construed in an 
advisory opinion previously issued by 
the Attorney General. The District 
Court granted the adoption on January 
27, 2014, but the A.G. appealed, 
claiming he had not been advised of the 
hearing, and the 3rd Circuit vacated the 
adoption and remanded for hearing. The 
plaintiffs added the A.G. and other state 
officials as defendants, and modified 
their complaint to add a 42 U.S.C. sec. 
1983 civil rights claim, seeking full 
recognition for their marriage. After 
a hearing on September 14, 2014, the 
Lafayette District Court denied the 
defendants’ summary judgment motion 
and granted the plaintiffs’ motion, 
declaring Louisiana’s constitutional and 
statutory bans on same-sex marriage 
unconstitutional, requiring full faith 
and credit for the marriage, ruling 
unconstitutional a Louisiana revenue 
ruling that had barred the plaintiffs 
from filing their state taxes as a validly 
married couple, and directing that 
the state recognized the plaintiffs’ 
marriage. The court also reaffirmed its 
prior approval of the adoption petition. 
The defendants appealed again, but 
the Obergefell decision intervened 
while the appeal was pending, and 
ultimately the appeals were denied, as 
the U.S. District Court had by then also 
declared the state’s anti-gay marriage 
laws unconstitutional in a ruling that the 
5th Circuit affirmed after Obergefell 
was issued. Lots of motion practice 
and procedural wrangling ensued, 
especially on the issue of attorneys’ 
fees for the plaintiffs, which eventually 
were awarded by the District Court after 
several denials. But in this new ruling 
by the 3rd Circuit on February 15, 
2018, the court takes the position that 
the request for attorneys’ came too late 
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in the proceedings, because they were 
only formally requested after the state’s 
appeals in the case were dismissed 
as moot, rendering the entire case 
res judicata and barring raising any 
new matters. The opinion reads like a 
Louisiana civil practice nerd’s heavenly 
pastime, to coin a phrase. And there is 
an ultimate injustice here in the denial 
of attorneys’ fees when the plaintiffs 
prevailed on all their claims and the 
state, as an unwelcome intermeddler 
in the original adoption case, lost on 
all its substantive defenses. One gets 
the sense, after struggling through the 
procedural morass, that ultimately the 
state courts were not going to award 
substantial sums to counsel for the 
plaintiffs who had, after all, humiliated 
the state government’s attorneys with 
a series of stunning defeats. Counsel 
for the plaintiffs are Paul R. Baier of 
Baton Rouge, who had been awarded 
$51,790.30 by the District Court, and 
Joshua S. Guillory of Lafayette, who 
had been awarded $61,357.61. Perhaps 
those sums aren’t substantial enough 
to justify seeking review from the 
Louisiana Supreme Court, but it would 
certainly be gratifying to see this 
opinion overturned. 

MARYLAND – In a pending challenge 
to President Trump’s twitter-announced 
ban on transgender military service, 
the Justice Department responded to a 
motion by plaintiffs in Stone v. Trump 
to compel discovery by stating that 
they could not comply because “they 
will not be defending the policy now at 
issue but will be defending the policy 
to be disclosed on February 21, 2018.” 
That is the date that Trump set in his 
August 25 memorandum for Defense 
Secretary Mattis to submit his written 
recommendation to the White House 
about how to implement Trump’s ban. 
In the event, Mattis did not deliver 
a written report to the White House 
until February 23, and as of the end 
of February the contents of that report 

remained a closely guarded secret. 
Inquiries to the Defense Department 
were met with statements that any 
announcement would come from the 
White House, and inquiries to the White 
House brought the response that an 
announcement might not come for some 
time. As originally announced, Trump’s 
ban was to go into effect in mid-March. 
However, four preliminary injunctions 
have been issued by federal district 
judges, including Judge Marvin J. Garbis 
in this case, blocking implementation of 
the policy pending rulings on the merits. 
Attempts by the Justice Department to 
stay the injunctions were denied by the 
district judges, and appeals were turned 
back by the 4th Circuit in this case 
and the D.C. Circuit in another case. 
Furthermore, in compliance with the 
injunctions, the Defense Department 
began to entertain applications to enlist 
from transgender individuals beginning 
in January, and by the end of February 
it was announced that one transgender 
applicant, whose name was not 
disclosed, had completed the enlistment 
process. On February 6, Judge Garbis, 
responding to the Justice Department’s 
representations, ordered the defendants 
to file a Rule 26(a) compliant statement 
by February 16 and an updated 
statement “shortly after February 21” 
with a case planning conference to be 
schedule shortly thereafter.

MINNESOTA – U.S. District Judge 
Patrick J. Schiltz ruled on February 1 that 
Shannon Miller, who was discharged as 
head coach of the women’s hockey team 
at the University of Minnesota’s Duluth 
campus, is entitled to a trial of her Title 
VII sex discrimination claim and Title 
IX retaliation claim, but dismissed 
similar claims brought by two other 
female coaches in other women’s sports, 
as well as Miller’s hostile environment 
and Equal Pay Act (EPA) claims. 
Miller v. Board of Regents, 2018 WL 
659851, 2018 U.S. Dist. LEXIS 17531 
(D. Minn.). All three of the plaintiffs 

are lesbians. Schiltz noted that their 
strongest claims were for sexual 
orientation discrimination, but under 
8th Circuit precedent such claims 
cannot be brought under Title VII. (The 
judge noted last year’s Hively decision 
in the 7th Circuit, perhaps in a signal 
to the plaintiffs that they should appeal 
the dismissals of the sexual orientation 
claims to the circuit court to put the 
interpretation of Title VII into play.) 
Furthermore, although Minnesota’s 
state human rights law forbids sexual 
orientation discrimination expressly, 
the federal court has no jurisdiction to 
entertain a state law claim against the 
state university due to 11th Amendment 
immunity for state instrumentalities 
which has not been waived. Judge 
Schiltz pointedly noted: “Plaintiffs 
could have pursued their state-law 
claims – including their MHRA sexual-
orientation claims – in state court. 
But, for reasons that are not apparent, 
plaintiffs chose to bring those claims 
in federal court, despite that fact that 
plaintiffs knew (or should have known) 
that a federal court would have no 
jurisdiction over them. As a result 
of their own choices, then, plaintiffs 
cannot recover on their (stronger) 
sexual-orientation claims, and instead 
are left to litigate their (weaker) sex 
discrimination, hostile environment, 
Title IX, and EPA claims.” Miller’s 
Equal Pay Act claim foundered on the 
lack of an appropriate male comparator 
to prove her claim of unequal pay for 
equal work. The court found that the 
head coach of the men’s hockey team was 
not an appropriate comparator, given the 
difference in status and responsibility 
attending to intercollegiate men’s 
hockey competition as compared to 
women’s hockey competition. The 
court also found that Miller’s factual 
allegations fell short of surmounting the 
“high bar” identified by the 8th Circuit 
for actionable hostile environment 
claims. Plaintiffs are represented by 
Daniel Mark Siegel, Jalle Dafa, and Jane 
E. Brunner of Siegel & Yee; Sharon L. 
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Van Dyck, Donald Chance Mark, Jr., 
Andrew T. James, Christopher R. Sall 
and Tyler P. Brimmer, of Fafinski Mark 
& Johnson, P.A.

NEW HAMPSHIRE – The House 
Judiciary Committee voted to add 
gender identity to the state’s human 
rights law, which already covers sexual 
orientation. The bill was narrowly 
defeated in last year’s session, on a 
party-line vote against it by Republicans 
This year’s consideration of the bill has 
been marked by strategic preparation 
and avoiding riling up the immobile 
homophobes. A similar bill had been 
endorsed in committee and sent to 
the House with a “ought to pass” 
recommendation. 

NEW JERSEY – A group of lesbian and 
gay public employees in New Jersey sued 
in federal court over coverage denials 
for various aspects of reproductive 
health under the their employee benefit 
plans provided by the state. They are 
not contending that the denials are 
inconsistent with the provisions of the 
plan in effect at the times of the denials. 
Rather, they are contending that the 
denials violate their equal protection 
and due process rights under the federal 
and state constitutions. On January 23, 
U.S. District Judge Susan D. Wigenton 
granted the defendants’ motion to 
dismiss in Krupa v. New Jersey State 
Health Benefits Commission, 2018 
WL 513208 (D. N.J.), finding that 11th 
Amendment immunity bars the lawsuit. 
The court found that the various 
Commissions and Committees that 
administer the health benefit plans are 
state entities, and thus cannot be sued 
in federal court by citizens of the state 
on federal or state constitutional claims 
in the absence of an immunity waiver 
– of which there is none. Turning to 
claims against defendant officials in 
their individual capacities, the court 
found that qualified immunity applies. 

“Defendants were not on notice that 
their conduct violated any clearly 
established law,” wrote Judge Wigenton. 
If these claims are to be raised, they 
must be raised in state court. Plaintiffs’ 
counsel is John Arthur Beranbaum, of 
Beranbaum, Menken, Ben-Asher & 
Bierman, LLP, New York. * * * The 
State Senate voted on February 26 to 
approve a measure making it easier 
for people to effect name changes and 
get new birth certificates showing 
current gender identity. The bill, finally 
enacted, would allow transgender 
applicants to submit an affidavit as 
to their gender identity, disclaiming 
fraudulent purpose. This replaced prior 
law, under which the Application for 
recognition of gender would have to 
provide medical documentation of a 
complete transition, surgery included. 
Former Governor Christie vetoed 
prior version of this bill that had 
been approved by the legislature. He 
expressed concerns about fraud, in the 
face of no evidence that fraud had been 
an issue in this context in neighboring 
states whose laws are similar. The 
Senate also approved a bill requiring 
death certificates to reflect the person’s 
gender identity. Governor Phil Murphy 
is expected to sign the measure. The 
Senate also voted 32-4 to approve a bill 
that would require death certificates to 
identify the decedent’s gender identity, 
to the best it can be ascertained. 
njadvancemedia.com, Feb. 27.

NEW YORK – In In re Gigi Cowell; 
Public Administrator of County of New 
York v. Carrier, 2018 WL 943198, 2018 
N.Y. Slip Op. 01163 (N.Y. App. Div., 1st 
Dept., Feb. 20, 2018), the court rejected 
the objections of a lesbian’s biological 
family to the distribution of her estate 
to the heirs of her former partner, 
who had adopted her when same-sex 
marriage was not available in New York 
and some gay and lesbian couples had 
used adult adoption as a mechanism for 
establishing legally-recognized family 

relationships. One of the consequences 
of so doing is to cut off the adoptee’s 
legal family relationship with her 
original biological family, which means 
that if the adopted person dies without 
a will, her estate is distributed through 
her adoptive family rather than through 
her biological family. The court’s 
opinion is rather terse and speaks in 
generalities about the facts. When Gigi 
Cowell died intestate without a spouse, 
living parents or issue, the legal heirs 
of her late brother, represented by 
Claire Carrier, objected to the Public 
Administrator distributing the estate to 
the legal heirs of the late partner who 
had adopted her rather than to the estate 
of her brother. (We hope we are sorting 
this out correctly.) The court observed 
that “the right of succession to the 
estate of an adopted child is governed 
by Domestic Relations Law (DRL) 
Sec. 117(1)(c) (see EPTL 4.1.1[d]). The 
right of inheritance of an adoptive child 
extends to the distributees of such child, 
and such distributes shall be the same 
as if he or she were the birth child of 
the adoptive parents (DRL Sec. 117[f]]). 
The court is constrained to apply the 
clear mandate of DRL Sec. 117(f) and 
preclude distribution of decedent’s 
estate to her late brother’s estate as he 
ceased to be a distributee of her estate 
when decedent was adopted as an adult 
by her partner.” The court continued, 
“Objectant argues that decedent did not 
intend to cut off her biological family 
when she was adopted, and the adoption 
was merely a way to formalize her 
legal relationship with her partner at a 
time when same sex marriage was not 
legally recognized. As the Surrogate 
noted, decedent could have prevented 
this result by executing a will. Objectant 
asserts that in special situations, in the 
interests of justice, courts have not 
strictly enforced the provisions of DRL 
Sec. 117 . . . However, these cases are 
inapt in that they concern the rights and 
best interests of children, unlike here.” 
Thus, the Surrogate’s rejection of the 
objections is affirmed.
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NEW YORK – A settlement has been 
reached in Christiansen v. Omnicom 
Group, Inc., 15 Civ. 3440 (KPF) 
(S.D.N.Y., Stipulation of Voluntary 
Dismissal filed Feb. 6, 2018). The 2nd 
Circuit panel in the case had affirmed the 
district court’s ruling that it was bound 
by circuit precedent to dismiss the gay 
male plaintiff’s claim that a discharge 
because of his sexual orientation 
violated Title VII. See 852 F.3d 195 (2nd 
Cir. 2017). Two members of the panel 
called for the Circuit to reconsider this 
issue en banc in a concurring opinion. 
Christiansen filed a petition for en banc 
rehearing, but it was denied, while the 
issue was subsequently addressed en 
banc in the case of Zarda v. Altitude 
Express, 2018 U.S. App. LEXIS 4608, 
2018 WL 1040820, a ruling that is the 
subject of our lead story in this issue of 
Law Notes. However, the dismissal of 
the sexual orientation discrimination 
claim in Christiansen was not the 
end of the story in that case, since the 
circuit panel adopted a new view of how 
sex stereotyping claims in the context 
of gay plaintiffs should be analyzed, 
and remanded the case to the district 
court to consider whether Christiansen 
could proceed under Title VII on a sex 
stereotype theory. Perhaps anticipating 
the likely result in Zarda, the parties 
reached a settlement and obtained the 
sign-off from District Judge Katherine 
Polk Failla on February 6. Matthew 
Christiansen is represented by Susan 
Chana Lask, New York City.

NORTH CAROLINA – A local 
magistrate who claimed that her 
resignation was “under duress” because 
her religious beliefs prevented her from 
performing same-sex marriages won a 
settlement of $210,000 in lost pay and 
retirement benefits, plus attorneys’ 
fees. Gayle Myrick resigned as Union 
County Magistrate in 2014. She asked 
for an “accommodation” from the local 
judge, who said he was not authorized to 
grant one. An administrative law judge 

subsequently ruled that the employer had 
failed to accommodate, as required by 
state law, and that it had constructively 
discharged Myrick. Associated Press 
State News, Feb. 7.

OHIO – Visiting Juvenile Court Judge 
Sylvia Hendon issued a ruling on 
February 16 granting legal custody of a 
transgender teen who is seeking hormone 
therapy over his parents’ objection to the 
child’s grandparents, who are willing to 
accept the child’s gender identity and 
support the treatment. Hendon specified 
that before treatment could begin the 
teen must be evaluated by a psychologist 
not affiliated with Cincinnati Children’s 
Hospital Medical Center, where the 
treatment would be taking place. The 
court said that this evaluation should 
consider “the issue of consistency in 
the child’s gender presentation and 
feelings of nonconformity.” The court 
explained that when the parents brought 
the teen to Children’s Hospital in 2016 
for psychiatric treatment for anxiety and 
depression, the diagnosis “rather quickly 
became one of gender dysphoria.” 
Hendon expressed concern that the 
Hospital’s Transgender Health Clinic 
might be too ready to diagnose gender 
dysphoria in children, which is why 
she ordered an independent psychiatric 
evaluation. The news report about this 
did not reveal the names of the parties. 
Cincinnati Enquirer, Feb. 17.

PENNSYLVANIA – U.S. District 
Judge Cathy Bissoon accepted a 
recommendation from a magistrate judge 
that a pro se housing discrimination 
complaint be dismissed, but rejected 
the suggestion that the dismissal be 
with prejudice, directing instead that 
the plaintiff be given one last chance 
to file a “third amended complaint” in 
an attempt to state a claim under the 
federal Fair Housing Act (Title VIII of 
the Civil Rights Act of 1968). In other 
words, looking at all the complaints 

that have been filed by Vernon Brown 
in his suit against Matrix Property 
Management Company, Judge Bissoon 
sees the potential elements of a viable 
FHA claim, and construing liberally the 
obligation for courts to “provide a pro se 
plaintiff with an additional opportunity 
to amend their complaint unless doing so 
would be inequitable or futile,” she gives 
Brown one last shot (with a deadline that 
expired before this issue of Law Notes 
went to press). Brown v. Matrix Property 
Management Company, 2018 U.S. Dist. 
LEXIS 24394, 2018 WL 888996 (W.D. 
Pa., Feb. 14, 2018). (Brown’s complaint 
seems to be that he was locked out 
of his apartment and deprived of his 
things, allegedly because he is gender 
non-conforming. He also claims the 
landlord seized his medical records 
and altered them to falsely label him as 
“transgender.”) Meanwhile, however, 
Brown, disappointed with the way his 
case was going, filed a petition for a 
writ of mandamus with the 3rd Circuit 
Court of Appeals on February 9, which 
was denied by the Circuit Court in an 
unpublished decision on February 28. In 
re Vernon Brown, Petitioner, 2018 WL 
1115087. He sought an order from the 
Circuit Court directing the district court 
to rule in his favor, and ordering recusal 
of Judge Bissoon and the magistrate 
judge on the ground that they have 
displayed “illegal and corrupt judicial 
behavior.” The Circuit Court noted 
that there were no factual allegations 
supporting this claim, and concluding 
that this was just a case of a dissatisfied 
pro se litigant, fed up with the way his 
case was being treated. The Court of 
Appeals said, in effect, that if he was 
unhappy, he should wait to appeal a 
final judgment by the district court and 
not seek a writ of mandamus. 

WASHINGTON – Chief U.S. District 
Judge Ricardo S. Martinez has 
dismissed what appears to be some sort 
of housing discrimination claim brought 
by a pro se litigation who proved unable 
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to frame his complaint in a what that 
would be sufficient to avoid dismissal, 
in Peden v. Catholic Community 
Services of Western Washington, 2018 
WL 706374 (W.D. Wash., Feb. 5, 2018). 
Peden alleged that Catholic Charities 
had agreed to pay his rent from 
October through the end of his lease in 
December 2017, but it was not clear to 
Judge Martinez what legal claims Peden 
was trying to assert. “He also appeared 
to allege some type of retaliation 
and discrimination, although he did 
not allege that he is a member of any 
protected class, nor did he provide the 
details of such allegations,” wrote the 
judge. “Plaintiff apparently received a 
Notice of Belief of Abandonment related 
to an apartment in Everett, which also 
noted that his lease would be terminated 
on October 31, 2017, unless he informed 
the manager of his intent not to abandon 
his property, an address at which he 
could be served with certified mail, and 
his current rent due.” However, “The 
circumstances surrounding Plaintiff’s 
allegations and request were not 
apparent from the initial Complaint” 
or from his subsequent “Emergency 
Motion for Injunction.” The court 
directed Peden to file an Amended 
Complaint to supply various kinds 
of information that the court spelled 
out for him. Peden filed an amended 
complaint, which, said Martinez, 
“appeared to abandon his prior legal 
claims. Instead, he raises allegations of 
federal Due Process and Civil Rights 
violations. He also appeared to raise 
allegations of federal housing violations. 
Plaintiff made general averments of 
harassment, defamation, stigmatization, 
and discrimination on the basis that 
he is a divorced, single, bisexual male 
with AIDS, but no specifics were 
provided. Despite this obvious show of 
incompetence in representing himself, 
the court declined to appoint a lawyer 
for him, and dismissed the case without 
prejudice, on the change that Peden 
will either find counsel to reframe the 
complaint or suddenly acquire sufficient 

mastery of the federal judiciary code 
and relevant rental housing laws to be 
able to proceed with competent counsel. 

WASHINGTON – District Judge Marsha 
J. Pechman, who ruled on December 11 
that plaintiffs in a challenge to President 
Trump’s announced ban on transgender 
military service had standing to 
challenge the policy and were entitled 
to a preliminary injunction against 
it going into effect while the case is 
pending, ruled further on February 21, 
denying a motion by the government 
to extend the time for responding to 
the plaintiff’s recently filed motion for 
summary judgment. Karnoski v. Trump, 
2018 U.S. Dist. LEXIS 28108, 2018 WL 
993973 (W.D. Wash.). The government 
claimed that it needed the time in order 
to conduct discovery into the standing 
qualifications of the plaintiffs, which 
information it would need to compose 
its opposition to the summary judgment 
motion. Judge Pechman denied the 
motion on several grounds. First, she 
found, the “additional facts” that the 
government claimed to be seeking 
were not “essential” to opposing 
summary judgment. The government 
was arguing that it might uncover 
information showing that some of the 
individual plaintiffs could not qualify 
to enroll even if their gender identity 
was overlooked. “Irrespective of their 
ability to meet eligibility requirements,” 
wrote the judge, “the policy set forth 
in the Presidential Memorandum 
denies Plaintiffs Karnoski and D.L. 
‘opportunities to compete for accession 
on equal footing with non-transgender 
individuals,’ ‘deprives them of dignity,’ 
and ‘subjects them to stigmatization.’ 
‘Because the injury lies in the denial 
of the job itself,’ the Court need not 
‘inquire into the plaintiff’s qualifications 
(or lack thereof) when assessing 
standing.’” Second, she noted, there are 
organizational plaintiffs with standing 
in this case, so even if some or all of 
the individual plaintiffs lack standing, 

that does not mean the case goes away. 
Finally, she noted the startling lack of 
diligence by the government in seeking 
discovery. “This case has been pending 
for nearly six months,” she wrote. 
“Defendants have already litigated 
standing in their Motion to Dismiss, 
and have been aware of Plaintiffs’ 
Motion for Summary Judgment since 
December 12, 2017. While Defendants 
have had adequate time to do so, they 
concede they have taken ‘no discovery 
. . . whatsoever.’” Defendants were 
given until February 28 to file their 
opposition to the plaintiff’s Motions for 
Summary Judgment.

WISCONSIN – The U.S. District Court 
for the Western District of Wisconsin 
granted the public employer’s motion for 
summary judgment on a claim by Patricia 
Williams that she was denied a job, inter 
alia, because of her race, sex and sexual 
orientation, and disability, in violation 
of Title VII of the Civil Rights Act of 
1964, the Americans with Disabilities 
Act, and the Equal Protection Clause. 
Williams v. Wisconsin Department of 
Workforce Development, 2018 U.S. Dist. 
LEXIS 32795, 2018 WL 1124213 (Feb. 
28, 2018). In granting the employer’s 
motion, District Judge Barbara B. Crabb 
acknowledged that the 7th Circuit had 
recently held that Title VII prohibits 
sexual orientation discrimination, 
and that the equal protection clause 
“also prohibits public officials from 
discriminating against employees 
or potential employees because of 
protected characteristics.” However, 
she wrote, “Plaintiff’s discrimination 
claims fail because has submitted no 
evidence that any defendant denied her 
any position because of her race, sex, 
sexual orientation or disability. Instead, 
. . . the undisputed facts show that 
plaintiff was not hired for a permanent 
position because other candidates were 
more qualified and she failed to pass the 
applicable civil service exams. Because 
plaintiff has submitted no evidence 
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to refute these facts, defendants are 
entitled to summary judgment on 
plaintiff’s discrimination claims.” We 
are reporting based on the unedited 
text available on LEXIS as of the end 
of February, which does not indicate 
whether Williams is represented by 
counsel in this case. However, the 
LEXIS database indicates a series of 
decisions by the district court and the 
7th Circuit similarly titled over the 
past few years, and the court’s factual 
recitation suggests a rather extended and 
contentious history between Williams 
the defendant Department. 

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

FLORIDA – The Florida Supreme 
Court has, in effect, decided to allow 
an individual suffering from untreated 
gender dysphoria to commit suicide by 
execution in the case of Rodgers v. State 
of Florida, 2018 Fla. LEXIS 343, 43 Fla. 
L. Weekly S. 80, 2018 WL 773974 (Feb. 
8, 2018). The per curiam decision for 
the court, rejecting Jeremiah Rodgers’ 
appeal of the circuit court’s summary 
denial of a post-conviction motion 
seeking relief from his death sentence, 
sounds suspiciously like a court 
determined to rest on technicalities to 
avoid having to confront the awful truth 
of the real result of their decision. The 
court wrote: “We have consistently held 
that the Hurst decision do not apply to 
defendants, like Rodgers, who waive a 
penalty phase jury. Rodgers, however, 
seeks to avoid this result by attacking the 
waiver itself, arguing that an evidentiary 
hearing is required to determine if a 
recently diagnosed condition of gender 
dysphoria, which Rodgers contends 
existed at the time of the waiver, but 
went undiagnosed by prior evaluators, 
rendered Rodgers incompetent. We 
agree with the circuit court that the 
time for Rodgers to contest the prior 
competency determination has passed. 

This Court has long since affirmed 
Rodgers’ waiver of a penalty phase 
jury, and Rodgers has not proffered any 
newly discovered evidence that would 
warrant revisiting the validity of this 
waiver.” Justice Barbara Pariente, while 
concurring with the court’s ruling on 
procedural grounds, was apparently 
quite troubled, since she submitted a 
concurring opinion setting forth in 
great detail the history of the case, 
which any sympathetic reader must 
conclude makes a very strong case for 
the conclusion we stated above in our 
lead sentence. At this point, the humane 
thing would be for Governor Rick 
Scott to commute the sentence to life 
in prison, but we are not holding our 
breath. Rodgers’ counsel on this appeal 
is Billy H. Nolas, Chief, Capital Habeas 
Unit, Office of the Federal Defender 
for the Northern District of Florida. 
The ACLU foundation of Florida 
submitted an amicus brief in support of 
Rodger’s attempt to win a new hearing 
so that a proper record could be made 
on the impact of undiagnosed gender 
dysphoria on the ability of an individual 
to make an informed waiver in these 
circumstances. 

ILLINOIS – In People v. Hernandez, 
2018 Ill. App. Unpub. LEXIS 291 (Ill. 
App., 1st Dist., Feb. 28, 2018), the 
Appellate Court of Illinois rejected yet 
another challenge to the constitutionality 
of the state’s Sex Offender Registration 
Act, in the case of a man who was found 
guilty of “attempted criminal sexual 
assault” of his mentally disabled nephew 
and sentenced to six years in prison plus 
mandatory lifetime registration as a 
sexual predator. The court also ordered 
that he be tested for STDs, including 
HIV. While rejecting the constitutional 
challenge to the registration statute, the 
Appellate court found that the trial court 
had improperly merged pending charges 
with those to which Hernandez entered 
a plea, as a result of which the case had 
to be remanded for resentencing. Of 

most consequence for purposes of Law 
Notes, the court vacated the STD testing 
order, finding that the charge on which 
Hernandez was found guilty was not one 
of the offenses listed as justifying such 
testing. He pled to “attempt” and not to 
actual commission of the acts, and thus 
there was no basis for asserting that the 
act to which he pled would have exposed 
his nephew to transmission of an STD. 
The court did observe, of course, that 
some of the acts with which he was 
charged would require the testing had 
they been covered by the guilty plea. 

OHIO – In a follow-up to the Ohio 
Supreme Court’s ruling in State v. 
Batista, 2017-Ohio-8304, 2017 Ohio 
LEXIS 2172, 2017 WL 4838768, the 1st 
Appellate District Court of Appeals has 
affirmed a trial court ruling in State of 
Ohio v. Wilson, 2017 Ohio App. LEXIS 
590 (Feb. 14, 2018), in which Brandon 
Wilson entered a no-contest plea on 
a charge that he engaged in sexual 
conduct without disclosing his HIV-
positive status to his sexual partner. 
He was indicted for felonious assault 
and moved to dismiss the indictment, 
arguing that the HIV-exposure statute 
violated his Equal Protection rights 
under the 14th Amendment by treating 
persons with HIV differently from 
people with other sexually-transmitted 
diseases that had not been made the 
subject of special criminal prohibitions, 
and that the disclosure requirement 
was constitutionally prohibited 
compelled speech in violation of 
the 1st Amendment. His negotiated 
sentence of two years was suspended 
pending his appeal from the trial court 
to this intermediate appellate court. 
However, the Ohio Supreme Court’s 
ruling in Batista rejected both of these 
constitutional arguments, holding that 
the disclosure requirement concerned 
conduct, not speech, and that the state 
had a legitimate interest in preventing 
HIV transmission and safeguarding 
sexual partners who may not be aware 
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of the risk of transmission. Thus, the 
appellate court affirmed the trial 
court’s order, and Wilson musts report 
to the slammer. The court prefaced its 
“judgment entry” with the statement, 
“We consider this appeal on the 
accelerated calendar, and this judgment 
entry is not an opinion of the court.” 
Nonetheless, they released it to Lexis, 
where it now resides. 

PENNSYLVANIA – An HIV-positive 
man convicted of coercing a minor to 
engage in sexually explicit conduct 
for the purposes of producing a visual 
depiction, in violation of 18 U.S.C. sec. 
2251(a), persuaded U.S. District Judge 
Sylvia H. Rambo that his privately-
retained defense counsel had provided 
ineffective assistance by failing to 
follow up with him concerning whether 
he desired to file a direct appeal of 
his conviction, after which he was 
sentenced to 240 months in prison and 
five years’ supervised release. Mentzer 
v. United States, 2018 U.S. Dist. LEXIS 
20687, 2018 WL 777131 (M.D. Pa., 
Feb. 8, 2018). However, his attempt to 
raise HIV-related issues as part of his 
motion to vacate, set aside or correct 
his sentence (under 28 U.S.C. sec. 2255) 
was notably unsuccessful. Defendant 
attacked his trial counsel’s failure to 
present evidence during the sentencing 
proceeding about the low risk of HIV 
transmission from a person such as 
defendant, who had been receiving 
treatment for many years and had a 
low viral count. Defendant presented 
an affidavit from an infectious disease 
specialist, Karam C. Mounzer, M.D., 
asserted, “Not all sex acts carry the 
same risk of transmission: i) There is 
little to no risk of transmitting HIV 
from oral sex; ii.) Proper use of condoms 
during anal sex is a highly effective 
means of preventing the transmission 
of HIV . . . ” Wrote Judge Rambo, 
“In an interview, Mentzer admitted 
that the minor performed unprotected 
oral sex on Mentzer to the point of 

orgasm and that they engaged in anal 
sex on one occasion. He subsequently 
claimed that, while he attempted anal 
sex, no penetration occurred. The court 
in fashioning a sentence considered 
the fact that Mentzer had HIV and 
performed sexual acts with a 13-year-
old victim, while photographing the 
same. Notably, an upward departure 
was not given by this court. Indeed, 
Mentzer was sentenced in the middle 
of the guideline range. Post sentencing, 
this court has no scientific evidence 
that there is no risk of transmitting 
HIV from oral sex. While trial counsel 
did not present a report similar to Mr. 
Mounzer’s or confer with an infectious 
disease expert, had a report like his been 
presented at the time of sentencing, 
it would have had no effect on the 
ultimate sentence. Therefore, counsel’s 
performance did not deprive Mentzer of 
a fair sentencing hearing.” Mentzer also 
alleged prosecutorial misconduct: “that 
the prosecutors airing of his HIV status 
in open court during the sentencing 
hearing was an invasion of his privacy, 
and that it was at the sentencing hearing 
that his family became aware of his HIV 
status.” While he acknowledged that this 
information was relevant for the court’s 
sentencing determination, he argued 
that “this could have been accomplished 
in a less violative manner.” However, 
Judge Rambo declined to rule on this 
issue, finding that a Sec. 2255 petition 
was not the proper avenue for asserting 
such a claim.

TEXAS – On February 27, U.S. District 
Judge Richard Schell (E.D. Tex.) 
sentenced Chancler Encalade, 20, to 
ten years in federal prison subsequent 
to his guilty plea last year to charges 
of conspiring with several others in a 
scheme targeting gay men using social 
media dating platforms – particularly 
Grindr – for home invasions, robbery 
and physical assaults. United States v. 
Encalade. According to Enclade’s plea 
to the indictments entered in the federal 

district court in Plano, Texas, he and 
other defendants arranged on Grindr 
to meet men whom they identified 
as potential victims. Once inside the 
victims’ homes, they restrained them 
with tape, physically assaulted them, 
made derogatory remarks about their 
sexual orientation, stealing various 
items of personal property, including 
firearms and vehicles. The 18-count 
indictment in the cases included federal 
hate crime charges, kidnapping and 
carjacking charges. The home invasions 
occurred in Plano, Frisco, and Aubrey, 
Texas, from January 17, 2017, to 
February 7, 2017. The other defendants 
who initially pled guilty were Nigel 
Garrett and Cameron Ajiduah. Garrett 
was sentenced in January to 15 years. 
Ajiduah, who withdrew his guilty plea, 
and another indicated man, Anthony 
Shelton, have a federal court trial date 
in Plano in April. Dallas Morning 
News, March 1.

TEXAS – In a rather discursive opinion, 
Chief Justice Kem Thompson Frost 
of the 14th District Court of Appeals 
of Texas (Houston) explained the 
three-judge panel’s rejection of Aaron 
Shawn Lindsey’s challenge to his 
jury conviction on the lesser-included 
offense of “assault against a family 
member after previously having been 
convicted of assault against a family 
member,” for which the jury assessed 
a penalty of twenty years confinement. 
Lindsey v. State of Texas, 2018 WL 
716919, 2018 Tex. App. LEXIS 1007 
(Feb. 6, 2018). On New Year’s Day, 
Lindsey was listening to rap music in 
his apartment when the complainant 
(his male boyfriend, roommate, or 
caretaker, depending whose testimony 
one credits) asked him to lower the 
volume. They got into a dispute, Lindsey 
became angry and, according to the 
complainant, strangled him, causing 
him to lose consciousness. Complainant 
regained his consciousness several 
times, each time to be strangled again. 
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“Eventually,” wrote Justice Frost, 
“appellant decided he wanted to go out 
to eat and went into the bathroom to get 
ready. The complainant then ran across 
the street to a neighbor’s home, where 
the complainant contacted the police,” 
leading to the Lindsey’s arrest. At 
various times during the trial, Lindsey 
denied being gay, but then admitted 
being “gay curious,” claimed he did 
not have a sexual relationship with 
the complainant, but was inconsistent 
with his positions. Lindsey insisted on 
representing himself at trial, against 
the admonishment of the trial judge, 
who appointed a legal advisor to 
assist Lindsey. Justice Frost’s account 
of the trial suggests that Lindsey was 
not a particularly effective advocate 
for himself, as he distrusted his 
advisor, asked inappropriate questions, 
appeared confused and rambling at 
times and, as some of the questioning 
and testimony suggested, suffers from 
some mental impairment and may 
or may not have been “off his meds” 
during the trial. In fact, one juror asked 
to meet with the judge during the trial 
to discuss his concern that Lindsey 
was not competent to defend himself. 
Nonetheless, the judge allowed Lindsey 
to conclude the case and sent it to the 
jury. The court of appeals rejected 
Lindsey’s contention on appeal that the 
trial court had abused its discretion by 
not sua sponte conducting an informal 
inquiry in his competency to stand 
trial, and held that Lindsey’s decision 
to waive his right to appointed defense 
counsel was made knowingly. After 
reading Justice Frost’s lengthy and 
detailed account of the trial, this writer 
suspects that there was a mockery 
of justice here. Frost’s own account 
makes it sound like Lindsey was not 
really competent to defend himself and 
would have a difficult time providing 
assistance in his defense to appointed 
counsel. However, one suspects that the 
complainant and the arresting police 
officers made credible witnesses to 
Lindsey’s dangerousness . . . 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a Civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

CALIFORNIA – Pro se transgender 
inmate Lajazz A. Smith filed a federal 
lawsuit for violation of her civil rights 
and use of excessive force. U.S. 
Magistrate Judge Kandis A. Westmore 
performed an initial screening on 
her complaint and ruled that Smith 
could proceed on allegations that the 
defendant discriminated against her on 
the basis of her gender by calling her a 
“bitch,” “fag,” “boy,’ and the like; and 
by “tell[ing] other inmates how Plaintiff 
was raped.” Further, the defendant 
officer put Smith “on the wall” and 
“dug her nails into Plaintiff’s right 
arm.” Judge Westmore found, liberally 
construed, the allegations give rise 
to cognizable Fourteenth and Eighth 
Amendment violations. Now, in Smith 
v. Valencia, 2018 WL 934550, 2018 
U.S. Dist. LEXIS 26224 (N.D. Calif., 
February 16, 2018), U.S. District Judge 
Yvonne Gonzalez Rodgers declines to 
review the facts again under F.R.C.P. 
12(b)(6) (failure to state a claim), because 
the state has not shown anything new 
that was not before Judge Westmore. 
This is somewhat unusual in that Judge 
Westmore ruled on the complaint 
without hearing from the state, and 
Judge Rodgers is holding the state to the 
standard of reconsideration in reviewing 
the case under Rule 12, although it is the 
first time the state has been heard. In any 
event, Judge Rogers then, sua sponte, 
sets the case on a summary judgment 
schedule, advising Smith about 
F.R.C.P. 56 and its requirements, but 
not emphasizing that Smith could have 
discovery upon the court’s discretion 
under F.R.C.P. 56(f) if needed to defend 
against summary judgment. The court 

also sua sponte interjects failure to 
exhaust administrative remedies under 
the Prison Litigation Reform Act as a 
possible basis for summary judgment, 
although it is a waivable affirmative 
defense, and it is not clear from the 
opinion whether anyone had mentioned 
it. It strikes this writer that the District 
Judge did not like that the Magistrate 
let this case through screening on 
these facts, and it was setting it up for 
summary dismissal.

CALIFORNIA – Law Notes wrote 
about the efforts of pro se transgender 
inmate Jared Richardson, a/k/a Janette 
Ryukuza Murakami, to vindicate her 
constitutional rights to physical and 
mental health treatment in Richardson 
v. Corizon Health Care, 2017 U.S.Dist. 
LEXIS 205254, 2017 WL 6371330 
(E.D. Calif., December 13, 2017), in the 
January 2018 issue at pages 40-41. We 
were quite critical of U.S. Magistrate 
Judge Barbara A. McAuliffe’s dismissal 
of the complaint as violative of F.R.C.P. 
8, since the court (and this writer) had 
no problems following it and it was 
not prolix. Nevertheless, Richardson 
filed an amended complaint, which 
apparently was screened once, after 
which Judge McAuliffe disallowed 
certain claims, but allowed claims about 
health care; and she directed Richardson 
to state whether she wanted to proceed 
on the allowed claims or try a second 
amended complaint. Richardson elected 
to stick with the health care claims that 
had survived screening. Inexplicably, 
Judge McAuliffe then screened the 
First Amended Complaint again, stating 
falsely (so far as this writer knows) that 
it was required for pro se pleadings. 
On this second screening of the same 
complaint, in Richardson v. Corizon 
Health Care, 2018 U.S. Dist. LEXIS 
28851, 2018 WL 1014622 (E.D. Calif., 
February 22, 2018), Judge McAuliffe 
dismissed 3 of the 5 defendants, before 
there had been any appearance for 
them or responsive pleading. The crux 
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of Richardson’s argument all along 
has been that she has been denied 
transgender treatment by the contractual 
provider (Corizon), the head psychiatrist, 
and other lower staff, because she had 
no gender dysphoria diagnosis prior 
to her two years in the jail, and that 
there was no one in the jail qualified 
or willing to make the diagnosis once 
she was incarcerated. She has never 
been seen by a specialist, although she 
was prescribed some non-endocrine-
related psychiatric medication. Judge 
McAuliffe’s recent decision dismisses 
Corizon, the jail’s chief psychiatrist, 
and a mental health worker, writing, as 
to the mental health worker: “Plaintiff’s 
complaint does not adequately allege 
that reasonable medical staff . . . would 
have appreciated that there was a high 
degree of risk in not treating Plaintiff 
at that time or that the inability to treat 
Plaintiff or take reasonable steps to 
obtain medical care caused any injuries 
to Plaintiff.” The Complaint recited 
that Richardson experienced extreme 
distress and engaged in self-harm, using 
a dental floss-loop and razor to attempt 
self-castration. She also marked her 
chest and groin with surgical indications 
using sharps. Her multiple grievances 
were ignored or responded to with the 
statement that transgender treatment by 
policy required that gender dysphoria 
be diagnosed prior to incarceration. 
Judge McAuliffe’s ruling that the head 
psychiatrist should be dismissed because 
she did provide “some treatment” is, to 
say the least, weak. It has been the law 
in the Ninth Circuit for over thirty years 
that “Access to the medical staff has 
no meaning if the medical staff is not 
competent to deal with the prisoner’s 
problems.” Hoptowit v. Ray, 682 F.2d 
1237, 1252-53 (9th Cir. 1982). This 
case is a new version of the widely 
disparaged “freeze frame” policy 
under which inmates are kept in the 
status they lived prior to incarceration. 
The U.S. Department of Justice filed 
a ”Statement of Interest” rebuking 
Georgia’s adoption of such a policy as 

providing no care whatsoever to those, 
like Richardson, who arrive without a 
diagnosis. See “Statement Of Interest,” 
Diamond v. Owens, 15-cv-50 (M.D. 
Ga. Document 29, 4/23/15). Leaving as 
defendants only a registered nurse and a 
psychiatric tech, who had no ability to 
change the policy that hamstrung their 
actions, while dismissing these who did, 
missed the entire point of the case. Judge 
McAuliffe again engages in a discussion 
of the possible shift of the second arm 
of the deliberate indifference test from 
subjective to objective disregard of risk, 
because of detainee rather than prisoner 
status, and the Ninth Circuit’s application 
of Kingsley v. Hendrickson, 135 S. Ct. 
2466, 2473 (2015) (an excessive force 
case) , in Castro v. Cty. of Los Angeles, 
833 F.3d 1060, 1070-71 (9th Cir. 2016) 
(en banc) (a protection from harm case). 
Both Kingsley and Castro had gone to 
trial. A huge amount was known about 
the events and the interest (subjective 
and objective) of the defendants. Why 
Judge McAuliffe thought this belongs 
here in an unnecessary (and wrong) 
second preliminary screening of the 
same complaint, where discovery has 
not even begun, is beyond this writers’ 
ken. The general view is that Kingsley, 
by adopting a reasonable person test 
for deliberate indifference to risk for 
detainees, tightened liability for state 
actors who try to claim they “did not 
know” they were putting the plaintiff 
at risk. It has not been applied to health 
care issues, to this writer’s knowledge. 
Judge McAuliffe’s use of it here seems, if 
anything, to have it backwards, making 
it easier to avoid liability. Overall, this is 
a very confusing decision. 

DELAWARE – Pro se transgender 
inmate David A. Allemandi, a/k/a 
Hermione Kelly Ivy Winter, claims she 
waited over three years for a diagnosis of 
gender dysphoria and is still waiting for 
commencement of hormone treatment. 
She also alleges discrimination in her job 
and general denial of equal protection, 

unlawful strip search policy, failure 
to protect from harm, harassment, 
and state medical malpractice. On 
screening, in Allemandi v. Munoz, 2018 
U.S. 718986 (D. Del., February 5, 2018), 
U.D. District Judge Leonard P. Stark 
allowed Allemandi to proceed on her 
medical claims against three physicians, 
given the extreme allegations of delay 
in diagnosis and treatment. Allemandi 
is given leave to replead against the 
warden and contractual medical 
provider (Connections) on her medical 
claims, to show involvement and policy 
claims. The medical malpractice 
claims are dismissed for failure to 
file a certificate of merit required by 
Delaware law. Allemandi was medically 
cleared to work in the kitchen, but the 
kitchen refused to take her because 
her presence would “cause too much 
drama.” Judge Stark found no right to a 
particular prison job and found the claim 
frivolous as a matter of law. Allemandi 
apparently did not plead her job loss as 
an equal protection issue. She argued 
that equal protection was violated 
when two other transgender prisoners 
received more favorable privileges than 
she. Judge Clark therefore applied class 
of one analysis and found no rational 
basis violation, although he allowed 
repleading on this point. With respect to 
Allemandi’s strip searches, Judge Clark 
found that there was no right for inmates 
to be strip-searched by officers of a 
particular gender and that the searches 
on Allemandi were not so brutish as to 
state a Fourth Amendment violation. As 
to harassment, Judge Clark found that 
in order to be actionable the alleged 
misconduct had to be repeated and 
severe, citing the now over-ruled Boddie 
v. Schnieder, 105 F.3d 857 (2d Cir. 1997) 
– see Crawford v. Cuomo, 796 F.3d 
252, 257-60 (2d Cir. 2015) (evolving 
contemporary standards, including 
passage of PREA, warrant relaxation 
of severe and repeated standard for 
prison sexual harassment). [The alerts 
are apparent if an editor of an opinion 
cite-checks Boddie.] Allemandi’s claim 
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of being housed with a cellmate who 
raped her is dismissed without prejudice 
to replead with details of who knew 
about the risk, when, and what action 
was or was not taken. Judge Start denied 
a request for appointment of counsel 
without prejudice to reconsideration 
later in the case. 

FLORIDA – Gay pro se inmate Sammie 
Kendry sued a correction officer (Kraft) 
and a correctional sergeant (Roach) 
for failure to protect him from assault 
from two other inmates in a Florida 
jail in 2014. His lawsuit was removed 
to federal court. In Kendry v. Kraft, 
2018 U.S. Dist. LEXIS 15563, 2018 WL 
647426 (M.D. Fla., January 31, 2018), 
U.S. District Judge Marcia Morales 
Howard granted summary judgment 
to both defendants. Kraft and Roach 
stated that Kendry did not advise either 
of them prior to the attack (which was 
caught on film) that he was in fear of his 
cellmate (one of the attackers) or of any 
inmate, or that he needed protection. 
Kendry’s affidavit stated that he told 
Officer Kraft four days prior to the 
attack that his cellmate (Bledsoe) had 
told him “I don’t like you faggot ass 
nigger and they need to kill all you 
motherfuckers.” According to Kendry, 
Kraft responded: “You need to learn to 
fuck or fight” and ordered him to return 
to his cell. Later that afternoon, Kendry 
says he informed Sergeant Roach about 
Bledsoe’s “threat on his life” and his 
request for protection. Roach said “I’ll 
look into this later” and order him back 
to his cell. The attack began in the cell 
with Bledsoe and another Latin King’s 
gang member assaulting Kendry. The 
film follows the attack outside the cell, 
down the hall, up the stairs, and down 
the stairs again, where the assault was 
resumed. Some discovery was produced 
by defendants in their motion, but 
Kendry’s request for all incident reports 
and all reports and “recommendations” 
arising from the incident was denied as 
moot by Judge Howard in light of her 

disposition. Judge Howard recognized a 
duty of correctional officials to protect 
inmates from harm under Farmer v. 
Brennan, 511 U.S. 825, 832 (1994), and 
the leading Eleventh Circuit case of 
Rodriguez v. Sec’y for Dep’t of Corr., 
508 F.3d 611, 617 (11th Cir. 2007). She 
granted summary judgment, however, 
because she found that Kendry did not 
identify a particular assailant and did not 
specifically request protection. Neither 
are true; neither are legally required. 
Kendry did identify his cellmate and 
he did ask for protection. Judge Howard 
says the use of the pronoun “they” 
instead of “I” makes the threat too 
vague to meet the first arm of Farmer/
Rodriguez: awareness of the risk. In 
Farmer, 511 U.S. 837, 843, quoted in 
Rodriguez, 508 F.3d at 617, the Supreme 
Court enunciated: “Whether a prison 
official had the requisite knowledge 
of a substantial risk is a question of 
fact subject to demonstration in the 
usual ways, including inference from 
circumstantial evidence . . . . ” A prison 
official cannot avoid liability under the 
Eighth Amendment “by showing that 
. . . he did not know the complainant 
was especially likely to be assaulted by 
the specific prisoner who eventually 
committed the assault.” Id. (Emphasis 
by Eleventh Circuit). Judge Howard’s 
selections from Farmer and Rodriguez 
omit this section, which immediately 
precedes the matter she quoted. It is 
also untrue that Kendry did not request 
protection, if his affidavit is credited, as 
it must be in this posture. Regardless, 
in Farmer, the transgender inmate 
who was assaulted did not object to 
placement in general population. 511 
U.S. at 830. Judge Howard relied upon 
Carter v. Galloway, 352 F.3d 1346, 
1349 (11th Cir. 2003), and McBride v. 
Rivers, 170 F. App’x 648, 655 (11th Cir. 
2006). In Carter, the inmate failed to 
request protection or name his cellmate. 
It is difficult to tell what happened in 
McBride, because it is an “F.App’x” 
case; but the quotation “me and that 
dude had problems” is a vague reference 

to a cellmate compared to Kendry’s. 
It is a pinched reading of this case to 
say that Kendry’s reports were “vague 
references to ‘problems.’” The opinion 
continues in much the same vein with 
other Eleventh Circuit precedent. In 
this writer’s view, Judge Howard, an 
appointee of President George W. Bush 
who took the bench in 2007, did not 
give every favorable inference to the 
non-moving party in her disposition of 
this motion. 

ILLINOIS – Finally! An inmate 
transgender class action lawsuit in 
Illinois! On January 31, 2018, Monroe v. 
Rauner, 18-cv-156 (S.D. Ill.), was filed in 
the Southern District of Illinois, alleging 
that all medical and mental health care 
provided to inmates seeking evaluation 
or treatment for gender dysphoria are 
receiving unconstitutional care. There 
have been no substantive proceedings 
thus far before Judge David R. Herndon, 
a Clinton appointee. As the pages of Law 
Notes have documented, the Southern 
District of Illinois, like most rural 
districts of large states with big cities, is 
home to some of Illinois’ largest prisons, 
with urban inmates and rural staff. The 
needs of individual transgender inmates 
are no stranger to the judges of the 
Southern District of Illinois. The suit’s 
six named plaintiffs seek to represent all 
trans-inmates, broadly defined, by suing 
only the state’s highest responsible 
officials: the Governor, the Director of 
the Illinois Department of Corrections, 
its Chief of Health Services, and the 
Statewide Director of Mental Health 
Services. Drawing on Standards of the 
DSM-5, the WPATH, and PREA, as 
well as established Eighth Amendment 
deliberate indifference theory, the 
Complaint attacks failures to deliver on 
all three general rights under the Eighth 
Amendment: access to care, access 
to care that is ordered, and access to 
professional judgment. According to the 
Complaint, if inmates receive treatment, 
“it is typically after substantial delay, 
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and the treatment falls woefully short 
of acceptable medical standards.” Many, 
including named plaintiffs, whose 
history is movingly set forth in detail, 
wait years for even a diagnosis. Illinois’ 
establishment of a “GID Committee” to 
review treatment decisions has policies 
that “have the design and effect of 
delaying necessary medical evaluation 
and treatment, making effective 
treatment difficult to obtain.” None of the 
GID Committee members are qualified 
to handle class members’ treatment 
decisions, according to the Complaint. 
“IDOC has isolated no other medical 
condition for approval by the medical 
director and/or a committee comprised 
of personnel with no expertise in treating 
the condition before such treatment is 
administered.” Named and unnamed 
class members are permitted to endure 
withdrawal from hormone therapy they 
have been taking for years prior to 
incarceration. Suicides and self-harm are 
documented. There is no necessary and 
clinically appropriate psychotherapy. 
While sex reassignment surgery is 
theoretically available “in extraordinary 
circumstances,” the Complaint alleges 
that, in fact, it is not considered for 
anyone, “effectively imposing a blanket 
ban.” Class members are not provided 
or permitted accommodation for social 
transition, including: using same-gender 
officers for strip searches; respect of 
identity in names, forms of address and 
records; and gender affirming clothing 
and grooming items. The Complaint 
has one Cause of Action: Deliberate 
Indifference to Serious Health Needs 
under the Eighth Amendment, seeking 
only declaratory and injunctive relief. 
This should limit collateral motion 
practice. It has standard class action 
allegations, without mentioning a figure 
for numerosity (saying it is within 
IDOC records). Common questions 
(an exhaustive litany) and typicality 
allegations (named plaintiffs deliberately 
varied) are pleaded to avoid motion 
practice on class certification as much 
as possible. The Complaint as a whole 

is clear, concise, and recommended 
reading to counsel seeking to take this 
step in other states. The class is ably 
represented by the Roger Baldwin 
Foundation of ACLU, Inc., and Kirkland 
& Ellis, LLP, Chicago. Numerous 
attorneys are appearing in the case for 
plaintiffs pro hac vice.

KENTUCKY – Pro se inmate Robert 
McKinney has filed a complaint that 
reads like a television crime detective 
series set in a prison. A cast of 20 make 
up only the parties, with bit players 
galore in this saga. Basically, McKinney 
alleges that he was sexually groomed, 
then coerced, then assaulted over many 
months by a corrections employee 
named Gregory S. Howard. He alleges 
that, as he moved around the Kentucky 
prison system (and to and from half-
way houses) Howard followed him, 
continuing to coerce sexual favors, 
with which he sometimes cooperated – 
and sometimes was raped. During all 
of this, McKinney learned of not only 
gang activity in the prison system, but 
also of a large-scale fraud involving 
several highly placed employees 
who were skimming money from the 
prisons’ recycling services – to the tune 
of tens of thousands of dollars directly 
into officials’ pockets, according 
to McKinney. Eventually, Howard 
became a Warden (while continuing to 
extort sexual favors from McKinney 
and control him). Howard was later 
fired (with a golden parachute as hush 
money for his silence), but he continues 
his control over McKinney through 
connections. Numerous people from the 
Kentucky Department of Corrections, 
the Commonwealth Attorney General’s 
Office, PREA, the Kentucky State 
Police, and others investigated – some 
perfunctorily, some interested in fact-
finding, according to McKinney. 
Howard also issued statements: while 
not admitting or denying the sex, 
saying that McKinney was basically 
selling himself sexually for favors 

and privileges. Official Corrections 
investigators found the sexual assault 
charges “unsubstantiated.” This is just a 
taste of a voluminous account involving 
letters to Congress and the United States 
Department of Justice and McKinney’s 
accounts recited with large block quotes 
by U.S. District Judge David J. Hale in 
McKinney v. Kentucky Department of 
Corrections, 2018 WL 852378, 2018 U.S. 
Dist. LEXIS 23355 (W.D. Ky., February 
13, 2018). Eventually, McKinney was 
punished and filed this lawsuit. Judge 
Hale does not present a detailed judicial 
response to the enormous allegations. He 
finds that there is no civil RICO claim, 
because McKinney did not allege loss of 
property or income. See Fleischhauer v. 
Feltner, 879 F.2d 1290, 1300 (6th Cir. 
1989) (“Recovery for physical injury or 
mental suffering is not allowed under 
Civil RICO because it is not an injury 
to business or property.”) Judge Hale’s 
treatment of McKinney’s conspiracy 
claims is murky. He summarily 
dismissed claims under 42 U.S.C. 
§1985(2), ruling that the protection of 
witnesses for violation of federal rights 
in federal court (which is where he is) 
requires racial animus, which he did 
not plead – in fact, Judge Hales finds 
that McKinney does not mention his 
race. This is wrong. Judg66te Hale 
cites decisions interpreting 42 U.S.C. 
§ 1985(3), which are conspiracies to 
violate civil rights and require such 
animus. This is the most common 
error made in adjudication of §1985(2) 
claims, involving intimidation of federal 
witnesses. As to § 1985(2), the Supreme 
Court ruled in Rush v. Rutledge, 460 
U.S. 719, 726-7 (1983): “It is clear that 
Congress did not intend to impose a 
requirement of class-based animus on 
persons seeking to prove a violation of 
their rights under the first clause of § 
1985(2).” Judge Hale properly dismisses 
claims under § 1985(3) for lack of 
racial animus. As to claims under the 
First, Fifth, Eighth, and Fourteenth 
Amendments under 42 U.S.C. §1983, 
Judge Hale dismisses official capacity 
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damages claims against all defendants, 
leaving the option of injunctive claims 
against them. Judge Hale finds no asserted 
violations of the Fifth Amendment 
raised in the Complaint. As to the First, 
Eighth, and Fourteenth Amendments, 
the totality of his ruling is as follows: 
“Upon review, the Court will allow 
Plaintiff’s First Amendment claims for 
retaliation, Eighth Amendment claims 
for deliberate indifference to his safety, 
and Fourteenth Amendment claims for 
violation of the Due Process Clause to 
proceed against all of the individually 
named Defendants. In allowing any 
claims to proceed, the Court passes 
no judgment on their merit or ultimate 
outcome.” In his second cause of 
action, McKinney alleges violation of 
the Americans with Disabilities Act, 
because of failure to accommodate 
his PTSD resulting from sexual abuse. 
Judge Hale finds that the defendants’ 
actions were more accurately described 
as retaliation for McKinney’s reporting 
of sexual abuse and fraud, not a refusal to 
accommodate his disability, dismissing 
the ADA claim. Again, “Upon review, 
and construing the complaint broadly 
as the Court is required to do at this 
stage, the Court will allow an Eighth 
Amendment claim of deliberate 
indifference to Plaintiff’s serious mental 
health needs to proceed against all of 
the individually named Defendants.” 
McKinney also raised claims for state 
law negligence and intentional infliction 
of emotional distress. Judge Hale’s entire 
ruling: “Upon consideration, the Court 
will allow Plaintiff’s state-law claims 
to proceed for further development.” It 
seems clear to this writer that Judge Hale 
saw too much smoke here to dismiss the 
matter (or go through another novella by 
the pro se plaintiff), and that he wanted 
to see what the State’s lawyers would do 
with the allegations. Appointing counsel 
for McKinney would also seem wise.

MISSOURI – Sometimes, it seems that 
having an appointed lawyer does not 

help very much. Pro se transgender 
inmate Dwayne Garrett claimed civil 
rights violations for failure to protect 
him while incarcerated at the St. Louis 
Justice Center, naming the Center’s 
executive, Herbert Bernsen, as well 
as some 12 individual defendants, 
including “John Does.” Garrett v. 
Bernsen, 2018 U.S. Dist. LEXIS 18337, 
2018 WL 704994 (E.D. Mo., February 
2, 2018). Garrett provides a lengthy, 
although badly handwritten, account. 
According to the complaint, Garrett 
was sexually assaulted, sodomized with 
a bottle, raped, and left with untreated 
anal wounds for months, for which he 
was given only gauze and more frequent 
changes of clothing when the blood 
seeped through his pants. U.S. District 
Judge Carol E. Jackson appointed 
counsel: Dentons US, LLP, St. Louis. 
Two attorneys entered appearances. 
Dentons filed an amended complaint, 
naming only Bensen as a defendant 
(in his official capacity), for claims of 
failure to protect and failure to treat 
serious medical needs, with the note: 
“A reasonable opportunity for further 
investigation and discovery will likely 
reveal evidentiary support for claims 
against other defendants, namely, 
Justice Center staff member(s) in their 
individual capacity(ies) for failure to 
protect Plaintiff and for deliberate 
indifference to his serious medical needs, 
in violation of Plaintiff’s rights under 
the Eighth and Fourteenth Amendments 
to the United States Constitution.” 
According to the complaint, Garrett was 
obviously transgender, with breasts and 
other secondary female characteristics, 
but male pronouns are used throughout 
the decision, since Judge Collins noted 
that Dentons asserted that this was 
Garrett’s preference. The case was 
assigned to U.S. Magistrate Judge 
Noelle C. Collins for all purposes. She 
entered a Case Management Order that 
included a December 8, 2017, deadline 
for joining parties. That time passed 
without an amendment, and defendant 
Bensen moved to dismiss. On January 

31, Dentons filed a consent motion 
for more time, seeking to amend the 
Case Management Order, indicating 
that there had been “some” disclosure. 
Judge Collins nevertheless dismissed 
the case, allowing Garrett a brief time 
to amend. Garrett had warned specific 
officers of his fear of his cellmate, 
which culminated in the assaults and 
rape. The complaint refers repeatedly 
to medical encounters. All of this 
should be documented, without need 
for depositions or experts, to fill out the 
complaint. Garrett’s efforts to contact the 
court himself were referred to Dentons 
by the clerk. Judge Collins found that 
Garrett had not stated a claim against 
Bensen officially because of a lack of 
showing supervisory involvement or 
Monell liability for failures in policy, 
procedure or training. Hopefully, 
appointed counsel can still save these 
seemingly valid claims against the 
responsible defendants. 

MONTANA – It is impossible to 
understand what is going on in Anderson 
v. Delten, 2018 WL 734657 (D. Mont., 
February 6, 2018), by reading only U.S. 
District Judge Brian Morris’s adoption 
of Magistrate Judge John Johnson’s 
Report and Recommendations [“R & 
R”]. While Judge Morris adopts the R 
& R in full, his opinion only discusses 
the claims dismissed on screening, 
without discussing the claims that Judge 
Johnson allowed to proceed. Briefly, 
gay and transgender inmate Michael 
Henry Anderson, pro se, alleged in 
three cases that officers revealed his 
sexual orientation and sex offender 
conviction to other inmates, who then 
assaulted him. He also alleged that an 
officer Bouley “came on” to him and 
put him “in the hole” when he refused 
to have sex with him, causing him to 
lose property. In the R & R, available 
on PACER, Judge Johnson consolidated 
the cases and allowed Anderson to 
proceed on claims of failure to protect 
him after raising the risks of assaults by 
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creating a climate where they were more 
likely to occur. He also allows Anderson 
to proceed against Bouley for causing 
Anderson’s solitary confinement for 
declining to have sex with Bouley. Judge 
Morris mentions but does not discuss the 
disposition of either point in his adoption 
of the R & R. He does discuss Judge 
Johnson’s declining to permit claims of 
“mere verbal harassment,” even when 
sexual in nature, with string citations, 
suggesting to a casual reader that that 
was the only matter worth mentioning. 
Judge Morris also specifically affirms 
the denial of the property claim, with 
citation, since there is a remedy for 
same under Montana law (and thus no 
federal process was due). Judge Morris 
stated that he was only reviewing the 
R & R for “clear error” because no one 
objected, but his handling of it creates 
the false impression that there is nothing 
here, when the case will continue under 
the affirmed R & R to service on the 
officer defendants and litigation of the 
serious claims pleaded and allowed.

NEW JERSEY – Pro se gay inmate 
Kenworth Laurier was burned and 
severely beaten by a homophobic 
cellmate in Laurier v. D’Ilio, 2018 U.S. 
Dist. LEXIS 15386, 2018 WL 638747 
(D.N.J., January 31, 2018). Laurier was 
previously double-celled with another 
inmate (whom the court assumes is 
heterosexual) without incident. The 
new cellmate, Robinson, however, 
complained to guards about living with 
Laurier because of Laurier’s sexual 
orientation. The complaints escalated 
until Robinson declared that he would 
hurt Laurier if he (Robinson) were 
not moved, saying “it’s going to turn 
physical.” The officer said “do what you 
got to do.” On the day of Robinson’s 
attack, the officers stuffed the mail 
slot in their bubble, to muffle noise. 
Robinson threw boiling water on Laurier 
that had been heated with an immersion 
device (a “stinger” in prison slang) and 
beat and attempted to strangle Laurier. 

On the orders of the area sergeant, 
Laurier was cuffed (over his burns), 
charged with misconduct, and put in 
solitary upon return from the emergency 
room. Laurier claims he was placed in 
a filthy holding cell with no bandage 
changes and risk of infection until he 
was found “not guilty” of disciplinary 
infractions a short time later. This 
unofficially published opinion by U.S. 
District Judge Brian R. Martinotti does 
not address the claims against the two 
officers or the sergeant involved, ruling 
only on the motion to dismiss by the 
supervisory defendants in charge of 
administrative policy, classification, 
and cell assignment, on three claims: 
failure to separate gay and homophobic 
inmates; allowance of unrestricted 
use of “stingers” in population; and 
failure to assure proper medical care for 
Laurier’s injuries. Finding that Laurier 
failed adequately to plead a history of 
assaults on gay inmates at the prison and 
noting that Laurier was not assaulted by 
his previous cellmate, Judge Martinotti 
dismisses the supervisory claims 
against the executive defendants. He 
wrote: “Although the Complaint implies 
Inmate Robinson assaulted Laurier 
because he is gay, there is nothing 
to suggest this was anything more 
than an isolated occurrence.” On this 
point, Judge Martinotti plainly needs 
some education about the Prison Rape 
Elimination Act (PREA) and the history 
of LGBT victimization in corrections 
(including Congressional findings). 
Pro se, Laurier was unable to marshal 
comparison of classification and cell 
separation policy on rival gangs or white 
supremacists to that regarding LGBT-
phobes. That the prior cellmate was 
congenial may support an argument that 
the majority of people are not haters; it 
says nothing about a policy of screening 
out those who are. The opinion has full 
discussion of Third Circuit authority 
on supervisory liability, but it misses 
the point on applying it here, especially 
when (unusually) the warning came 
from the aggressor, who telegraphed 

his intent; and the officers felt free 
to say “do what you got to do.” Judge 
Martinotti denied the motion to dismiss 
the supervisors on “stinger” policy, 
noting that most New Jersey prisons had 
restrictions and accepting the notion 
that it was “obvious” that the item could 
be weaponized, creating the need for 
policy. He also noted that “stingers” 
were banned after the incident (although 
he did not say whether classification 
policy was revised to screen out LGBT 
predators from double-celling with their 
targets). Finally, Judge Martinotti also 
granted dismissal on the medical claim, 
saying that Laurier failed to plead that 
the supervisors did not know he was not 
getting his bandages changed or knew 
about the filthy conditions in solitary 
(the latter of which is most unlikely). He 
did not plead that his wounds became 
infected, and he was not in solitary very 
long. Laurier was given leave to replead 
against the supervisors. Counsel would 
help a lot here.

WISCONSIN – Supervision of sex 
offender parolees in Milwaukee has 
been considerably tightened since the 
days of Jeffrey Dahmer, who committed 
most of his murders while on parole. 
Pro se plaintiff John J. Castellano, who 
was required to wear an ankle monitor, 
violated his parole by visiting a public 
library in West Allis, Wisconsin (town 
of one of Dahmer’s abattoirs), where 
he might violate the parole condition 
prohibiting contact with minors. The 
decision in Castellano v. Mahin, 2018 
WL 654451 (E.D. Wisc., January 31, 
2018), concerns mostly the legal issues 
surrounding his violation of parole, 
but for Law Notes readers, Judge J. P. 
Stadtmueller found that a claim was 
not stated against the parole officer 
who violated Castellano when the jail 
where he was confined failed for a 
period to continue his HIV medication. 
Castellano had the wrong defendant. 
Judge Stadtmueller wrote: “probation 
agents, unlike jail and prison officials, 
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do not hold the people under their 
supervision in physical custody—even 
when they have made the decision to 
revoke probation . . . . Once an offender 
is placed in custody and detained, he is 
dependent on those who are detaining 
him to provide essential care,” citing 
an unpublished Wisconsin decision and 
the Restatement (Second) of Torts, § 
314A(4) (1965). The probation officer 
had no authority over distribution of 
medications in the jail.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

U.S. DEPARTMENT OF EDUCATION 
– Although this was implied by many 
actions taken by the Department of 
Education since Trump’s appointee, 
Betsy DeVos, took charge, the 
Department finally made it official in 
February, telling a persistent reporter 
from BuzzFeed.com that the Department 
will not investigate or take action on any 
complaints filed by transgender students 
who are banned from restrooms that 
match their gender identity. Although 
no formal announcement has been 
made to this effect, department 
officials have confirmed that this is 
the Administration’s policy, reversing 
one of the major policy goals of the 
Obama Administration. Prior to this 
confirmation, the official stance, 
announced in a letter “withdrawing” the 
Obama Administration interpretation of 
Title IX of the Education Amendments 
Act, which forbids sex discrimination in 
educational opportunity by schools that 
get federal money, the position was that 
the matter was being “studied” and that 
the Obama Administration interpretation 
was being withdrawn because it was 
issued with insufficient study. This is 
founded on the Administration’s view, 
articulated most pointedly by Attorney 
General Jeff Sessions, that neither Title 
VII nor Title IX can be construed to 

forbid discrimination because of gender 
identity or sexual orientation. This 
position is, of course, contrary to the 
view of several federal circuit courts of 
appeals, but the Supreme Court has yet 
to speak to it. 

ALABAMA – An appropriately-worded 
lawyer’s letter sent on February 8 by 
Lambda Legal to school officials in 
Calhoun County caused the officials to 
back down from their earlier decision 
to prohibit a lesbian couple from 
Alexandria High School to attend their 
junior prom together. As explained in 
Lambda’s press release on February 
14, “One of the Alexandria High 
School juniors had been disciplined 
for ‘promposing’ to her girlfriend 
during a school talent show, which 
cast doubt as to whether the students 
would be permitted to attend prom 
together.” The letter sought assurances 
that the couples would be allowed to 
attend the prom. “We are encouraged 
by the school’s response and we are 
pleased the district has provided clear 
and unequivocal confirmation that the 
girls can attend prom together,” stated 
Lambda, describing this as a “first step” 
to working with the Calhoun County 
School District “to effect real change 
for LGBT students.”

CALIFORNIA – Equality California 
has announced a 2018 legislative 
agenda that focuses mainly on health 
and well-being issues, according to 
a Feb. 22 press release. The agenda 
lists seven Assembly bills and one 
Senate Bill. AB 2943 would deem 
the practice of conversion therapy 
(sexual orientation change efforts) to 
be consumer fraud, taking its cue from 
successful litigation along those lines 
in New Jersey. AB 2119 requires that 
child welfare agencies make sure to 
provide gender-affirming treatment to 
children in foster care who have gender 
identity issues. AB 2153 provides 

resources for public schools to support 
LGBTQ students and create safer 
school environments, but, among other 
things, giving teachers and school staff 
cultural competency training to provide 
appropriate support to students. SB 918 
steps up funding for grants for housing, 
services and support for homeless 
youth, and particularly requires that 
such programs be safe, inclusive, 
non-stigmatizing, and culturally 
competent to address homelessness 
among LGBTQ youth. (Survey data 
shows that 4 out of 10 homeless youth 
in California identify as LGBTQ.) AB 
2719 provides that LGBTQ older adults 
are recognized as a population in need 
of special attention and that they can 
access appropriate services. AB 2639 
establishes standards for online training 
on suicide prevention for teachers and 
school staff, which must include a focus 
on high-risk populations, specifically 
including LGBTQ youth. AB2663 
provides retroactive property tax relief 
for individuals who were registered 
as domestic partners in municipal 
jurisdictions and may have suffered 
an increase of property taxes due to 
the death of a partner because they 
had not registered their partnership 
with the state. AB 1985 addresses 
law enforcement issues around hate 
crimes, providing guidance for local 
law enforcement agencies to update 
and strengthen their policies and 
to take steps to foster a community 
environment that would help prevent 
future hate crimes. Equality California 
has an excellent track record of getting 
most of their annual agenda adopted 
by the legislature and approved by the 
governor. * * * Insurance Commissioner 
David Jones has opened an investigation 
into denials of life, disability or long-
term care insurance policies for gay 
men taking HIV/AIDS prevention 
medications (PREP). Such medication 
is recommended by the federal Centers 
for Disease Control and Prevention for 
pre-exposure prophylaxis against HIV 
transmission. The New York Times 
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reported during February that insurance 
companies have been construing the 
use of such medication as a virtual 
admission by the applicants that they 
are sexually active and unlikely to be 
using barrier contraceptives, depending 
on PREP to protect them from HIV, 
while at the same time exposing 
themselves to a wide range of sexually 
transmitted diseases other than HIV 
that would generate insurance claims, 
thus affecting their insurability. This 
industry practice would create a 
disincentive for people to use PREP, 
contrary to good public health policy.

GEORGIA – The Georgia Senate voted 
35-19 to allow adoption agencies with 
religious objections to gay parenting 
to discriminate against gay people 
in making placement decisions. 
Legislated discrimination because of 
the sexual orientation of the applicants 
would seem to be a clear constitutional 
rights violation pursuant to Lawrence, 
Windsor and Obergefell. Have at 
them . . . .  Brunswick Times, Feb. 24. 
* * * The Georgia Senate voted 46-0 to 
approve a measure providing that all 
pregnant women submit to HIV testing, 
and that separate consent forms for HIV 
testing be abandoned, leaving consent 
to be obtained from the standard all-
purpose consent forms in general use 
in hospitals. Cherokee Tribune, Feb. 24.

IOWA – The Iowa City City Council 
voted 7-0 to “update” the city’s human 
rights ordinance by amending the 
definition of gender identity. The 
existing provision states that gender 
identity is “a person’s various individual 
attributes, actual or perceived, in 
behavior, practice or appearance, as 
they are understood to be masculine 
and/or feminine.” The new definition 
would be intended to remove certain 
terms to make the definition inclusive 
for non-binary people. It has yet to be 
drafted. U-Wire, Feb. 7.

MISSISSIPPI – The city council in 
Starkville voted on February 20 to 
deny a permit for an LGBT Pride 
Parade that was proposed to be held 
on March 24. This was the first time 
that holding such an event in Starkville 
(population approximately 25,000) had 
been proposed. The vote drew outraged 
commentary and protest, and the mayor 
urged the council to reconsider. Clarion 
Ledger, Feb. 21.

NEW YORK – On February 4, Governor 
Andrew Cuomo announced signing 
Executive Order No. 177, banning state 
agencies from doing business with 
companies that promote or tolerate 
discrimination, including discrimination 
because of sexual orientation or gender 
identity. * * * Governor Cuomo’s 
legislative agenda for 2018 includes 
proposals, consistent with recent 2nd 
Circuit rulings, prohibiting sexual 
contact between law enforcement and 
individuals in custody, and a provision 
that would prohibit a criminal defendant 
from being able to ask a jury to find 
that a victim’s sexual orientation or 
gender expression is to blame for the 
defendant’s violent reaction – the so-
called “gay panic defense.” New York 
Law Journal, Feb. 16. * * * The New 
York Insurance Commissioner has 
launched an investigation, similar to the 
one described above in our legislative 
report on California, into reported 
practice of insurance companies of 
finding gay men uninsurable if they are 
taking PREP (pre-exposure prophylaxis) 
to eliminate their risk of contracting 
HIV sexually. * * * In a move that 
received little public notice, the New 
York City Council has amended the 
definitions of “sexual orientation” and 
“gender” in the city’s Human Rights 
Ordinance to be broader and more all-
encompassing of sexual diversity. The 
new definition of “sexual orientation” 
– “an individual’s actual or perceived 
romantic, physical or sexual attraction 
to other persons, or lack thereof, on 

the basis of gender. A continuum of 
sexual orientation exists and includes, 
but is not limited to, heterosexuality, 
homosexuality, bisexuality, asexuality, 
and pansexuality.” (Could it be that 
the NYC Council is the first legislative 
body to make pansexual orientation a 
forbidden ground of discrimination?) 
The term “gender” is now described 
as “actual or perceived sex, gender 
identity, and gender expression 
including a person’s actual or perceived 
gender-related self-image, appearance, 
behavior, expression, or other gender-
related characteristic, regardless of 
the sex assigned to that person at 
birth.” The measure, Intro No. 1186-
A, was proposed by Council Members 
Dromm, Chin, Mendez, Johnson, 
Vacca, Menchaca, Torres, Rodriguez, 
Salamanca, and Kallos. It formally goes 
into effect on May 10, 2018.

PENNSYLVANIA – The new 
Lehigh County Executive, Phillips 
Armstrong, has changed the county’s 
anti-discrimination policy in an 
administrative notice informing all 
department heads to treat sexual 
orientation, gender identity and gender 
expression as prohibited grounds 
of discrimination by the county 
government, as well as by companies 
seeking to contract for goods or services 
with the county. The Morning Call (Feb. 
15), Allentown, described Armstrong’s 
notice as “nearly identical” to an 
executive order signed two years ago by 
Governor Tom Wolf. Said Armstrong, 
“Today, we stand shoulder to shoulder 
with the LGBTQ community, fighting 
and demanding that they get the respect 
they deserve. I am an ally. Lehigh 
County is an ally. We will make these 
changes in our policies and we will 
pursue equal treatment for everyone. 

SOUTH CAROLINA – Six Republican 
state legislators filed a bill called the 
“Marriage and Constitution Restoration 
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Act” on February 15. Their proposal 
is to include within South Carolina’s 
statutory law a distinction between 
different-sex and same-sex marriages, 
by officially labeling the latter “parody 
marriages.” The bill proposes the 
following definition: “’Parody marriage’ 
means any form of marriage that does 
not involve one man and one woman. 
‘Marriage’ means a union of one man 
and one woman.” In addition, of course, 
the bill, which has been referred to the 
House Committee on the Judiciary, 
inveighs at length against the Obergefell 
decision, and then proposes a series of 
outlandish definitions, propositions, 
and prohibitions. Among them, “sexual 
orientation” is defined as “a self-
asserted sex-based identity narrative that 
is based on a series of naked assertions 
and unproven faith-based assumptions 
that are implicitly religious.” (By 
comparison, in the Obergefell 
opinion, Justice Kennedy wrote that 
sexual orientation is an immutable 
characteristic.) The bill acknowledges 
that under the 1st Amendment anybody 
can call themselves gay or conduct a 
same-sex marriage ceremony, but it 
asserts that since belief in one’s sexual 
orientation is religiously based, the 
Establishment Clause would prohibit 
state recognition of same-sex marriages. 
Figure that one out. To quote: “In view 
of the First Amendment’s Establishment 
Clause of the United States Constitution 
and the Constitution of South Carolina, 
1895, (a) the State of South Carolina 
shall no longer respect, endorse, or 
recognize any form of parody marriage 
policy because parody marriage policies 
are nonsecular. (b) The State of South 
Carolina shall no longer enforce, 
recognize, or respect any policy that 
treats sexual orientation as a suspect class 
because all such statutes lack a secular 
purpose. (c) The State of South Carolina 
will continue to enforce, endorse, and 
recognize marriages between a man and 
a woman because such marriage policies 
are secular, accomplishing nonreligious 
objectives.” We can think of one word 

to describe this – at least that would be 
printable in a non-obscene publication: 
BIZARRE! The co-sponsors of this bill 
are Steven Wayne Long, William M. 
“Bill” Chumley, James Mikell “Mike” 
Burns, John R. McCravy, III, Josiah 
Magnuson, and Richard “Rick” Martin. 
The State, Feb. 18.

VIRGINIA – Subcommittees in the 
House of Delegates have killed several 
bills that were intended to expand 
protection for LGBTQ Virginians. 
Two of the bills had passed the Senate 
during January with bipartisan support. 
SB202 would have prohibited public 
employment discrimination because of 
sexual orientation or gender identity. 
SB 423 would have added sexual 
orientation and gender identity as 
forbidden grounds of discrimination in 
the state’s Fair Housing Law. 5-2 party-
line votes in a subcommittee of the 
Republican-controlled House General 
Laws Committee killed both of them. 
Similarly, on 5-2 party-line votes, the 
another subcommittee killed HB 401 
and HB 1547, which also proposed 
to add sexual orientation and gender 
identity in employment and housing 
bills. Also, a subcommittee of the House 
Commerce and Labor Committee killed 
HB 1466, intended to address health 
insurance rights of transgender people, 
by a 5-3 party-line vote. Although 
Democrats made dramatic gains in both 
Houses in the November 2017 off-year 
elections, they fell short of an outright 
majority in the House as a result of coin-
toss to decide a tied contest, and the slim 
Republican majority in that chamber 
has stymied the Democrats’ legislative 
agenda. Capital News Service, Feb. 9.

LAW & SOCIETY NOTES
By Arthur S. Leonard

GENDER AFFIRMING SURGERY 
– Johns Hopkins Medicine issued a 

press release on February 28 reporting 
on a study attempting to document 
trends in the performance of gender-
affirming surgeries performed as part 
of the process of gender transition. They 
found that as more public and private 
insurance programs and policies have 
included coverage for such procedures, 
the number performed in the United 
States has substantially increased. 
Researcher Brandyn Lau said that when 
the Affordable Care Act was construed 
to ban gender identity discrimination, 
state and federal regulations “shifted 
toward increase coverage of such 
interventions,” but it proved challenging 
to gather data. The research team focused 
on the National Inpatient Sample (NIS), 
the largest inpatient database available 
in the U.S., which contains more than 20 
years of procedure-specific information 
sampled from more than 1,000 hospitals 
annually. They found that the total 
number of gender-affirming procedures 
increased four-fold from 2000 to 2014, 
the time period covered by the study. 
They also found no reports of deaths 
attributed to these procedures. During 
the period 2000-2005, about half of 
the patients paid out of pocket for the 
procedures, the others being covered 
by some form of insurance or public 
assistance. During the period 2006-
2011, 65 percent paid out of pocket. But 
the percentage of self-payers sharply 
decreased from 2012 to 2014, with only 
39% paying out of pocket during 2014, 
the rest covered by Medicare, Medicaid 
and private insurance. 

AMERICAN BAR ASSOCIATION – At 
its February mid-winter meeting, the 
ABA House of Delegates voted to pass 
proposed Resolution 108D, calling upon 
all federal, state and local courts to 
extend Batson v. Kentucky (U.S. S. Ct., 
1986) to prohibit discrimination against 
jurors on the basis of sexual orientation 
or gender identity or expression. The 
National LGBT Bar Association 
drafted the Resolution and worked 
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with the Criminal Justice Section of 
the ABA to bring it to a vote. Passage 
was by a unanimous voice vote of the 
House with no recorded dissent. Under 
Batson, juror strikes because of race 
are considered a violation of the Equal 
Protection Clause, and courts have 
subsequently extended the rule to other 
characteristics that invoke heightened 
scrutiny under the 14th Amendment. A 
few courts have applied the Batson rule 
to sexual orientation (notably, the 9th 
Circuit Court of Appeals), but the lack of 
a clear statement by the Supreme Court 
that sexual orientation discrimination 
invokes heightened scrutiny has left the 
situation unclear, although many legal 
scholars have concluded that heightened 
scrutiny is an inevitable effect of the 
Lawrence, Windsor and Obergefell 
rulings. Nonetheless, in all of those 
opinions, Justice Anthony Kennedy 
has avoided directly stating that the 
Court was using heightened scrutiny 
in a sexual orientation discrimination 
context, leaving the situation muddled. 

NEW JERSEY APPOINTMENT – 
New Jersey Governor Phil Murphy 
has nominated out lesbian Brenda S. 
Fulton (known as Sue) to serve as the 
Commissioner of the Motor Vehicle 
Commission, which would make her 
the first high level appointment of an 
LGBT person in the new administration 
in that state. Fulton graduated in the 
first class at West Point to admit women 
and served in the Army until honorably 
discharged with the rank of Caption. 
She was appointed by President Obama 
in 2011 as the first out LGBT member 
of the West Point Board of Visitors and 
became the first female alumna of the 
Academy to chair the Board of Visitors 
in 2015. 

U.S. STATE DEPARTMENT – The 
State Department’s annual reports 
on global human rights have been an 
important source of information on 

the circumstances facing LGBT people 
around the world, and during the Obama 
Administration, under Secretaries 
Hilary Clinton and John Kerry, 
the coverage of LGBT people was 
substantially expanded over what it had 
been during the prior administration. 
These annual reports are frequently 
used as evidence in the asylum and 
refugee process, providing authoritative 
information relevant to proving whether 
applicants are likely to face persecution 
or torture if required to return to their 
home country. However, on February 21 
various news sources reported that an 
internal directive had ordered officials 
charged with preparing the soon-to-
be-released report, which is still in 
draft, to “pare back passages . . . on 
global human rights that traditionally 
discuss women’s reproductive rights and 
discrimination.” This was said to reflect 
a determination by President Trump 
and Secretary Rex Tillerson to make 
human rights a lower priority in U.S. 
foreign policy than had been the case in 
previous administrations. Politico.com 
(Feb. 21).

WALGREENS – With thousands of 
franchise drugstores around the county, 
Walgreens has responded to a complaint 
by a trans gender woman who was 
refused the right to use the women’s 
restroom by a manager in a Los Angeles 
Walgreens store. The manager claimed 
that she “dress like a man,” which 
would be alarming to other women 
using the restroom. Responding to calls 
by an ACLU attorney representing the 
plaintiffs in the subsequent case, the 
agency called for a change of culture at 
Walgreens. An on-line news report about 
the case quickly attracted numerous hits 
from the more than 8,000 stores around 
the country. Walgreens stood up to the 
heat, and has adopted a formal policy 
allowing transgender employees to use 
the facility that best fits their gender 
identity and expression. Washington 
Times, Feb. 8.

INTERNATIONAL NOTES
By Arthur S. Leonard

BERMUDA – While a court challenge 
is pending to the recently adopted 
Domestic Partnership Act, the 
government has announced that although 
it received Royal Assent from Governor 
John Rankin on February 12, it will not 
go into effect until June 1, in order that 
already-planned marriages in Bermuda 
and on island-registered ships, can take 
place. The Home Affairs Minister, 
Walton Brown, announced that same-
sex couples could still apply for marriage 
licenses until May 12. “Commencement 
has been delayed to allow for any same-
sex marriages that have licences already 
issued and have been scheduled to be 
conducted in Bermuda or on-board 
Bermuda-registered ships to actually 
take place.” The Supreme Court Chief 
Justice is scheduled to hear a civil case 
brought against the new act by Rod 
Ferguson on May 21 and 22. The DP Act 
reversed a Supreme Court decision from 
last May 5, under which same-sex couples 
have been obtaining licenses and getting 
married, although there is some question 
whether those marriages received all the 
same rights and recognition as different-
sex marriages. 

CHILE – Thanks to alert coverage by 
journalist Rex Wockner, we can provide 
updates in this issue on marriage equality 
developments in many countries. In 
Chile, a marriage equality bill is pending 
in Congress and the incoming legislature 
will have majority support for marriage 
equality in both houses. Chile is supposed 
to comply with the recent ruling by the 
Inter-American Human Rights Court, as 
a signatory to the American Convention 
on Human Rights.

CHINA – A press release from 
“Common Language” in Beijing on 
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February 6 reported that a Chinese 
court has ruled in favor of a transgender 
plaintiff on a claim of unlawful 
employment discrimination. The 
court reportedly located the right to 
respect for gender identity and gender 
expression within the scope of the 
right to dignity, and stated: “Respect 
should be given to the gender identity 
and gender expression of others. At 
the same time, laborers should not be 
discriminated against because they are 
of a different ethnicity, race, gender, or 
religious faith.” The case was said to 
mark the first explicit condemnation of 
employment discrimination based on 
gender identity and expression, the first 
explicit inclusion of gender identity and 
gender expression in the protection of 
personhood rights, and an expansion of 
the grounds for suing for employment 
discrimination. The plaintiff is 
identified only as “Mr. C.” 

COSTA RICA – The Inter-American 
Court issued its advisory opinion 
that Costa Rica must allow same-
sex couples to marry. There are six 
marriage equality cases pending in the 
Constitutional Chamber of Costa Rica’s 
Supreme Court of Justice. The lawsuit 
argue that the Family Code provisions 
blocking same-sex marriage are 
unconstitutional and violate the nation’s 
American Convention obligations.

ECUADOR – A marriage equality case is 
pending before the Constitutional Court. 
After the Inter-American Court ruled 
in the Costa Rica case, LGBT activists 
called on the President to recognize 
marriage equality immediately, as 
Ecuador is a party to the American 
Convention on Human Rights. * * * 
LGBT rights campaigners have claimed 
that gay people in Ecuador are forced 
to undergo conversion therapy in secret 
clinics where they are subjected to 
rape and beaten, even though criminal 
sodomy laws are a thing of the past. 

“Scores of unlicensed rehabilitation 
clinics in the Andean nation offer illegal 
‘treatments’ for gay people based on 
the idea that homosexuality is a mental 
illness that needs to be ‘cured,’” said 
local LGBT rights groups to a reporter 
for Thomson Reuters Foundation 
(Feb. 8). A spokesperson for the Health 
Ministry asserted that no “conversion 
therapy” had been found in more than 
60 clinics that have been shut since 
mid-2016 for unsanitary conditions 
or lacking a license to offer medical 
services. 

INDONESIA – Moving backwards? 
It was reported by newindiaexpress.
com on February 2 that Indonesia 
was about to publish a medical guide 
listing homosexuality as a mental 
disorder, according to a statement 
from the Health Ministry, based on 
reports drafted in recent years by the 
Indonesian Psychiatrists Association 
and the Health Ministry. The document 
recommends access to treatment and 
medical awareness, but states that 
“homosexuality was against the ethos of 
the country.” The Parliament is currently 
considering an amendment to the penal 
code to introduce criminal penalties for 
gay sex, where it is now legal except in 
Aceh Province, where Sharia law is in 
effect authorizing harsh penalties for 
gay sex. 

IRELAND – Mark Savage, a former 
independent candidate in 2014 local 
elections in North County Ireland, sought 
to have Google remove information 
posted about him on Reddit, describing 
him as “Mark Savage – North County 
Dublins homophobic candidate.” This 
was posted in response to election 
leaflets distributed by Savage’s 
campaign communicating disgust at 
gay sexual activity on the beaches 
and cruising areas. Savage applied 
to Data Protection Commissioner to 
order removal of information about 

an individual under the “right to be 
forgotten.” The Commissioner refused 
to do so, and Savage brought suit in the 
circuit court, which issued the requested 
order. The Data Protection Commission 
and Google appealed to the High Court, 
which reversed, stating that the circuit 
court had not identified any serious error 
of law or fact in the commissioner’s 
decision. Savage was arguing that 
distributing critical comments signaling 
disgust at particular behavior was not 
necessarily homophobic. The case 
turned on whether the Reddit posting 
was a statement of fact or of opinion, 
the High Court finding it the latter. The 
commissioner had found that Google’s 
refusal to re-index the thread so it would 
not show up on Google searches of 
Savage’s name did not contravene the 
Data Protection Acts. irishtimes, Feb. 16.

MEXICO – A federal judge in Cancun 
has given the Civil Registry there three 
days to issue a proper birth certificate 
for a child born to a marriage lesbian 
couple in Quintana Roo State, where 
local officials in Chetumal had refused 
to register the birth of their son and 
issue the usual documentation. The 
local officials were unwilling to certify 
that two women were both parents 
of the same child. The IMSS (the 
national health care system) requires a 
registration form to provide services. 
* * * The 5th Collegiate Tribunal of the 
15th Circuit (a federal appellate court) 
has ordered that local officials expedite 
the process for a same-sex couple – 
Victor Manuel Aguirre Espinoza and 
Victor Fernando Urias Amparo – to 
adopt a child. An official psychological 
evaluation of the couple is scheduled for 
April 10, according to an on-line report 
by journalist Rex Wockner, who notes 
that the couple were the first to marry in 
Baja California State in 2015.

MYANMAR (BURMA) – Thai News 
(Feb. 22) reports that the Mandalay 
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District Court has ordered City Hospital 
Mandalay to pay U Win Tin damages 
of almost $23,000 for misdiagnosing 
him as being HIV-positive. The victim 
was hospitalized in October 2015 
and told that he was HIV-positive and 
that the virus had spread to his lungs. 
His family, doubting this, arranged 
for further testing at the National 
Laboratory, which confirmed that he 
was not infected with HIV. The patient’s 
family sued the hospital and demanded 
K30 (local currency) in damages, the 
amount ultimately awarded by the court. 
U Win Tin has recovered from the 
illness for which he was hospitalized. 
His daughter described him to the Thai 
News Service as “an ordinary farmer 
who does not stay overnight outside 
their home.” The family warned the 
public to seek confirmatory testing for 
any diagnosis they obtain from City 
Hospital Mandalay. The head of the 
hospital refused to comment on the 
court’s verdict. 

NEPAL – Activists in Nepal have been 
circulating the information that a new 
penal code that will come into force 
in August will replace the existing ban 
on “unnatural sexual intercourse” with 
a ban on “unnatural sexual intercourse 
with another person without his 
consent,” thus lifting criminal penalties 
from consenting parties. The code 
does not define “unnatural sexual 
intercourse” but legal dictionaries treat 
it as encompassing anal and oral sex. 
* * * The Supreme Court has ordered 
the government to provide a non-
tourist visa to an American national 
who is in a same-sex marriage with 
a Nepali citizen. The Department of 
Immigration had denied such a visa 
to the American, who had married the 
Nepali in California. The Petitioner had 
argued that the Constitution requires 
the government to recognize the rights 
of gender and sexual minorities, and 
the Supreme Court, which has been 
consistently pushing forward equality 

for sexual minorities in recent years, 
agreed. pahichan.com, Feb. 20.

NORTHERN IRELAND – Marriage 
equality is one of the handful of issues 
that has prevented the formation of a 
new governing coalition since the last 
legislative elections in Northern Ireland. 
It is possible that in the absence of an 
effective local governing coalition, 
the U.K. government will step in, and 
marriage equality could be imposed by 
the UK Parliament (in which Northern 
Ireland is represented). A court appeal 
on marriage equality is pending at the 
appellate level. 

PAKISTAN – The issue of transgender 
rights is advancing quickly in Pakistan, 
where national legislation is receiving 
favorable consideration and the Peshawar 
High Court has countermanded an order 
by the Mardan district police officer 
who was attempting to evict transgender 
people from their homes. The court 
proclaimed that the rights of the 
transgender community are protected 
under the constitution, and it was the 
duty of the police officer to protect 
those rights, not to act on his own 
personal objections to their presence. 
Daily Times, Feb. 23.

PANAMA – The Panama Supreme Court 
had been considering a draft opinion 
that was reported to have rejected a 
marriage equality claim, but after the 
Inter-American Court of Human Rights 
issued its opinion in the Costa Rica case, 
that draft was reportedly withdrawn. 
LGBT rights leaders in the country 
are arguing that the Inter-American 
Court opinion is binding and should be 
complied with by the government.

PARAGUAY – Two new lawsuits have 
been filed with the Supreme Court 
of Justice to follow up on the Inter-

American Court ruling in the Costa Rica 
case from January. They seek recognize 
of two marriages of same-sex couples 
who were married in other countries.

PERU – The President of the Supreme 
Court of Justice, Duberli Rodriguez, 
has stated that Peru is part of the Inter-
American system, and thus should 
respect the recent decision by the Inter-
American Court of Human Rights. 
There are lawsuits on appeal, and a 
marriage equality bill is pending in the 
Justice Committee of the Congress.

PHILIPPINES – The Supreme Court 
has announced that it will hear a lawsuit 
seeking marriage equality on June 19, 
2018. President Rodrigo Duterte has 
now publicly expressed support for 
marriage equality. * * * The Provincial 
Board in Trece Martires City, Cavite, has 
approved an ordinance that will protect 
LGBT people from discrimination in 
the Province of Cavite. The measure 
authorizes fines and imprisonment for 
violations. Cavite is claimed to have 
the biggest LGBT population in Luzon, 
with local officials suggesting there are 
more than 400,000 LGBT people out of 
the province’s estimated population of 
4.3 million. Manilla Bulletin, Feb. 17.

RUSSIA – A press release from Equal-
Eyes.org on February 6 reported 
that Russia’s Ministry of Health has 
approved a legal gender recognition 
procedure, a medical certificate for 
change of a transgender individual’s 
gender marker. The order went into 
effect on February 2, prior to which there 
had been no legally established gender 
recognition procedure in Russia for 
many years. The Ministry of Health was 
charged to act on this matter as long ago 
as 1998, but had neglected to do so until 
transgender human rights organizations 
recently submitted a proposed draft. 
The procedures, at least on paper, are 
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strikingly liberal in terms of respecting 
the autonomy of transgender people to 
determine their gender identity without 
the need for psychiatric diagnosis or 
specific medical procedures or hormone 
therapy as prerequisites. The procedure 
does not impose any restrictions on legal 
gender recognition for those who are 
legally married or have minor children. 
It does provide for a referral to a medical 
board that establishes a person’s “sexual 
re-orientation” to be issued if they are 
“diagnosed” with “transsexualism,” 
making the criteria for establishing a 
“sexual re-orientation” more transparent, 
according to the release. Adoption of 
this order was said to bring Russia into 
accordance with the European Court of 
Human Rights case law.

SYRIA – TheNewArab.com (Feb. 12) 
reported that Syrian authorities had 
for the first time allowed an intersex 
person to register their new gender 
status with the government. A court 
granted permission for the intersex 
person to change gender and name on 
official documents. According to a news 
website, the order stated: “Correct the 
sex of the plaintiff so that he becomes a 
male instead of a female and correct the 
name so that it becomes Ahmed instead 
of Batoul.” The person’s attorney said 
the client had a “rare chromosomal 
genotype,” and that “The changes 
occurred naturally without the use of 
hormones or operation.” 

TUNISIA – Tunisia’s Ministry of Culture 
has banned the showing of the film “Call 
Me by Your Name,” according to the 
distribution company that had planned 
to open the film on February 27 in Tunis, 
the capital. alaraby.co.uk, March 1.

TURKEY – The government is including 
LGBT groups in its crackdown against 
nonconformity. ILGA-Europe has 
reported that a ban has been placed 

on public events organized by LGBT 
groups, and has been upheld by the 
Administrative Courts, calling the ban 
legal. This on top of the detention of 
human rights activists, as the Turkish 
government, at one time seen as a model 
republic, has slid into authoritarian rule.

UNITED KINGDOM – The U.K. Court 
of Appeal on February 28 affirmed a 
Family Court ruling that the parents of a 
sperm donor are entitled to twice-yearly 
visitation with the son of two women 
who had the child while they were 
united in a civil partnership in 2010. 
(As the opinion had not been posted 
to the court’s website as of the time of 
this writing, the summary is based on 
a March 1 article on DailyMail.com.) 
The sperm donor was a friend of the 
women who donated his sperm without 
an explicit agreement about what role, if 
any, he would play in the child’s life. He 
contends that the understanding was that 
the child would know that he was the 
biological father and that he would have 
regular contact, but the women claim 
that the understanding was he would see 
the child from time to time the same as 
he saw the children of his other friends. 
After the child was born, the women 
allowed frequent contact for the first 
three years, and the donor’s parents 
met the women and the child at family 
events. The two women separated in 
2013, eventually forming relationships 
with new partners, and they began to 
find the donor’s requests for continued 
contact with the child to be “burdensome 
and troubling.” They began to “impose 
boundaries” at the end of 2015, and there 
was an extended period of 18 months of 
no contact. When they allowed contact 
to resume in May 2017, the donor’s 
parents were not included. The donor 
applied for a court order allowing him 
visitation, and the Family Court judge 
authorized seven visits a year for two 
hours at a time in the presence of the 
women and “other adults and children 
for their choosing.” The Family Court 

also ordered that the donor’s parents 
be allowed to join on two occasions per 
year and be able to send birthday and 
Christmas cards. The women appealed, 
arguing that the court’s order was an 
“unwarranted interference” with their 
freedom to parent the child as they 
deemed best. Lord Justice Peter Jackson’s 
opinion dismissed the appeal, finding 
that the evidence before the Family 
Court judge would support her ruling, 
which he characterized as “admirable.” 
“Whatever the state of the relationship 
between the adults,” he wrote, “they 
once cooperated to create [the boy], a 
much-loved child. They now owe it to 
him to try to recapture something of 
that spirit. The outcome of the case has 
been that the parents [the two women] 
have been firmly acknowledged to be 
his only parents and the role of [the 
man] and his parents has been defined 
in a very specific and limited way.” A 
2013 High Court ruling had established 
the possibility of allowing sperm donors 
to apply for contact orders in cases of 
this kind. The other judges sitting on the 
appeal were Lord Justice Moylan and 
Lady Justice King. Following standard 
practice, the names of the parties were 
not revealed in the court’s opinion or 
the news reports about it, to protect their 
privacy and the best interest of the child. 
This ruling stands in stark contrast to 
recent New York Appellate Division 
rulings rejecting attempts by sperm 
donors to win filiation declarations and 
visitation rights. For the latest example, 
see Christopher YY v. Jessica ZZ & 
Nichole ZZ, 2018 WL 541768, 2018 N.Y. 
App. Div. LEXIS 489 (3rd Dept., Jan. 25, 
2018), and Joseph O. v. Danielle B. & 
Joynell B., 2018 WL 988920 (2nd Dept., 
Feb. 21, 2018).

VENEZUELA – Two marriage equality 
lawsuits are in their final stage in the 
Constitutional Chamber of the Supreme 
Tribunal of Justice, according to a 
Venezuelan gay rights group, Venezuela 
Igualitaria. 
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By Arthur S. Leonard

We previously reported the nomination 
of Connecticut Supreme Court Justice 
ANDREW MCDONALD to be the new 
chief justice of that court, which would 
make him, if confirmed, the first openly 
gay state chief justice in the United 
States. However, the nomination has 
proved controversial with Republicans 
in the state legislature. One house is so 
sharply divided between the two parties 
that confirmation cannot be achieved 
without some Republican support 
because of the recusal of a Democratic 
legislator due to a past controversy 
concerning McDonald in one of his prior 
government positions. Democrats have 
charged that the opposition is inspired 
by homophobia, while Republicans 
maintain that McDonald is a judicial 
activist who is too close personally to 
Governor Dannel P. Malloy. Republicans 
have also raised concerns about lack 
of judicial experience, which sound 
spurious since Justice McDonald has 
been serving on the court for several 
years, and has a distinguished record of 
service in state and local government. 

CHRISTINE HALLQUIST, an openly 
transgender executive at the Vermont 
Electric Cooperative, has joined the 
race for the Democratic nomination for 
governor of Vermont. She has resigned 
her job, which she held for twelve years, 
and plans to campaign full-time. If she 
wins the nomination, she will be the 
first transgender statewide candidate of 
a major party and, of course, if elected, 
the nation’s first transgender governor. 
But one step at a time . . . .

AbovetheLaw.com (Feb. 27) reported 
that HERBERT SMITH FREEHILLS 
has become the first global law firm to 
provide health insurance coverage for 

gender affirmation surgery for attorneys 
and staff. The firm has adopted Global 
Transitioning Guidelines, and will 
extend the benefit at first to its 1600+ 
U.K. employees, with the ultimate goal 
of extending it to all the overseas offices 
of the firm. 

LAMBDA LEGAL has announced that 
EVAN WOLFSON will be the recipient 
of Lambda’s 2018 Liberty Award at its 
annual dinner on April 30 in New York 
City. The specific award being bestowed 
is the Kevin Cathcart Community Legacy 
Award, named in honor of Lambda’s 
former long-time legal director. Wolfson 
was first a volunteer and then a staff 
attorney at Lambda for many years, 
during which he made his U.S. Supreme 
Court debut representing James Dale in 
his battle against the anti-gay policies of 
the Boy Scouts of America. Although 
the Supreme Court ruled against 
Wolfson’s client by a 5-4 vote, the case 
moved the needle on public discussion, 
and eventually the BSA modified its 
policies to open up membership and 
leadership to openly gay people. During 
his last period with Lambda, Wolfson 
headed the organization’s Marriage 
Project, and he participated on behalf 
of Lambda as co-counsel in the historic 
Hawaii litigation resulting in the first 
trial court ruling in the United States 
in favor of marriage equality (which 
was later blocked from going into effect 
by a state constitutional amendment). 
After leaving Lambda, Wolfson started 
Freedom to Marry and became a major 
national leader in the campaign to 
achieve marriage equality in the United 
States. After marriage equality was 
achieved with the Obergefell decision 
on June 26, 2015, Wolfson, true to his 
word, initiated the winding down of 
Freedom to Marry, having accomplished 
its mission, and has taken up a variety 
of associations and tasks. He is a Senior 
Counsel at the international law firm 
Dentons, a pro bono Senior Advisor to 
the National Immigration Law Center, 

The court dismissed this argument, 
stating, “We have found absolutely 
nothing in the record to support 
defendant’s speculation about the 
purported beliefs of Santa Clara 
County residents.” Furthermore, wrote 
Judge Grover, “Defendant’s opinion 
of homosexuals was not an extraneous 
factor; it was relevant to the prosecution’s 
theory that defendant raped Doe in 
order to prove his heterosexuality. The 
trial court could reasonably conclude 
that the risk of undue prejudice did not 
substantially outweigh the statements’ 
probative value.”

Dallas Sacher, of the Sixth District 
Appellate Program in San Jose, 
represented Chambers on appeal. ■

and teaches at Georgetown Law Center 
and Yale University (his undergraduate 
alma mater). 

LEIDEN UNIVERSITY’S GROTIUS 
CENTER is organizing its annual 
SUMMER SCHOOL ON SEXUAL 
ORIENTATION AND GENDER 
IDENTITY IN INTERNATIONAL LAW, 
to take place July 29 to August 8 in The 
Hague and Amsterdam. The beginning 
of the program will coincide with the 
International AIDS Conference in 
Amsterdam and Amsterdam Pride Week, 
so participants will be participating in 
various pride events as well as attending 
presentations from a wide variety of 
international and national experts on 
LGBTQ issues. Information about the 
program, the speakers, the costs and 
the procedure for application to attend 
can be found at http://summerschool.
universiteitleiden.nl/courses/sexual-
orientation-and-gender-identity-in-
international-law. There is a special 
early bird fee for those who apply until 
March 15.

 

“Chambers ” cont. from page 125
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J. Legis. & Pub. Pol’y 827 (2017) (argument 
hinges on the proposition that Lawrence v. 
Texas recognized a fundamental right to 
sexual intimacy, which many lower courts 
have rejected).

4. Carpenter, Leonore, and R. Barrett 
Marshall, Walking While Trans: 
Profiling of Transgender Women by Law 
Enforcement, and the Problem of Proof, 24 
Wm. & M. J. Women & L. No. 1 (2017).   

5. Coenen, Dan T., Free Speech and Generally 
Applicable Laws: A New Doctrinal 
Synthesis, 103 Iowa L. Rev. 435 (Jan. 2018).

6. Coenen, Michael, Characterizing 
Constitutional Inputs, 67 Duke L.J. 743 
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25 JLM 52 (2017) (how Australian courts 
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and Eat it Too: Breaking the Preservation-
Through-Transformation Dynamic in 
Masterpiece Cakeshop v. Colorado Civil 
Rights Commission, 36 Law & Ineq. 
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phrasemaker: “The Religious Right 
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