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Parents of First Graders Can Challenge Teacher’s Classroom 
Teaching About Gender Dysphoria
By Arthur S. Leonard

Senior U.S. District Judge Joy 
Flowers Conti refused to dismiss 
a lawsuit by three parents who are 
challenging their children’s first grade 
public school teacher’s classroom 
presentation of “transgender topics.” In 
Tatel v. Mt. Lebanon School District, 
2022 Westlaw 155523185, 2022 U.S. 
Dist. LEXIS 196081 (W.D. Pa, October 
27, 2022), Judge Conti ruled that the 
facts alleged by the parents were 
sufficient to claim that the parents’ 14th 
and 1st Amendment rights were violated 
by the teacher’s actions. 

The parents seek a permanent 
injunction against the presentation of 
this topic, or alternatively to receive 
advance notice and a right for them to 
“opt out” their children from exposure 
to these issues before they are presented 
at school. They are also seeking 
compensatory and punitive damages 
for the violation of their constitutional 
rights during the 2021-22 school year.

Megan Williams, a first-grade 
teacher at Jefferson Elementary School 
in the Mt. Lebanon District, has a 
transgender daughter who is in the 
first grade at Jefferson. She has stated 
to parents, when confronted about 
the issue, that she has an “agenda” to 
teach about transgender issues which 
she believes she has the right to pursue 
despite parental objections. Perhaps 
surprisingly, she has been backed up by 
the school administration and elected 
school board, who are all defendants in 
the case that the parents filed in the U.S. 
District Court in Pittsburgh.

According to the complaint, Ms. 
Williams showed videos and read 
the children books about transgender 
topics and told the first-grade students 
in her class (ages six and seven) to 
“keep her discussions with them about 
transgender topics secret from their 
parents.” Kids will talk about what 
happened at school and word got out. 
The complaint, which is based in part 
on what the kids told their parents, says 

that Williams “instructed” the children 
“that their parents might be wrong 
about their children’s gender,” told one 
student that the teacher “would never 
lie (implying that the parents may lie 
about their child’s identity), and the 
child could dress like a different gender 
and be like the teacher’s transgender 
child.” The complaint says that one girl 
asked her mother whether she was sure 
about her gender, and that one boy was 
singled out by Williams as possibly 
transgender and told that he could dress 
and arrange his hair like his mother.

According to the complaint, protests 
by the parents to the school’s principal, 
the district’s elementary education 
supervisor, the district superintendent, 
and the elected school board appeared 
to lead to the adoption by the district 
of a “de facto policy” that Williams’ 
conduct could “continue in the future 
without notice to the parents or the 
opportunity to opt out,” even though 
the principal had assured parents early 
in the fall term, when the issue first 
arose, that “transgender issues” were 
not part of the first grade curriculum 
and would not be taught to their 
children. The principal had approved 
showing the videos, considering them 
to be “appropriate,” and at Williams’ 
urging, two other teachers showed the 
videos to their classes as well. The 
Superintendent and School Board 
backed up their administrators and 
teacher after the fact.

At Williams’ insistence, says the 
complaint, the district modified its rule 
against teachers bringing their children 
to class on “National Bring Your Child 
to Work Day” so that she could bring 
her transgender child to her first-grade 
class.

The parents base their constitutional 
claim on the 14th Amendment (Due 
Process, Equal Protection, and privacy) 
and the 1st Amendment (free exercise of 
religion and freedom of speech). They 
claim a constitutional right as parents 

to determine what their children are 
exposed to at school, and to interpose 
their own religious or moral objections 
to teachings of which they disapprove.

The parents point to an official policy 
of the school district that whenever 
sensitive or controversial subjects are 
to be presented in class, parents are to 
be notified in advance and have a right 
to “opt out” their children. Among the 
issues identified by this policy are the 
Holocaust, slavery, the 9/11 terrorist 
attacks, reproductive education, sex 
education, Black Lives Matter, and 
Planned Parenthood. The parents claim 
that transgender issues logically come 
within this policy.

Treating the factual allegations 
as true for purposes of ruling on the 
motion to dismiss, Judge Conti, based 
on precedents from the U.S. Court of 
Appeals for the 3rd Circuit, that almost 
all of the parents’ claims should not be 
dismissed. 

There is a split among the circuits, 
which has not been resolved by the 
Supreme Court, over how to deal with 
such parental claims. 

The law in this area dates back to 
the 1920s, when the Supreme Court 
decided two important substantive due 
process cases, Meyer v. Nebraska, 262 
U.S. 390 (1923), and Pierce v. Society of 
Sisters, 268 U.S. 510 (1925). In Meyer, 
the Court held that the state could not 
ban teaching of the German language 
to children whose parents wanted 
them to receive such instruction, as 
an aspect of liberty protected by the 
14th Amendment. In Pierce, the Court 
held that the state could not impose 
compulsory attendance of all children 
at public schools, a law that was 
challenged by a Catholic society that 
operated a parochial school, again 
citing due process as well as free 
exercise of religion. 

“The fundamental theory of liberty 
upon which all governments in this 
Union repose excludes any general 
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power of the state to standardize its 
children by forcing them to accept 
instruction from public teachers only,” 
wrote the Court in Pierce. “The child is 
not the mere creature of the state; those 
who nurture him and direct his destiny 
have the right, coupled with the high 
duty, to recognize and prepare him for 
additional obligations.”

More recently, the Supreme Court 
ruled in Wisconsin v. Yoder, 406 U.S. 
205 (1972), that Amish families had 
a constitutional right based on free 
exercise of religion to withdraw their 
children from public school at age 
16, in violation of Wisconsin’s public 
education laws. 

Lower federal courts have differed 
more recently, however, about the 
degree to which parents can dictate 
public school curriculum and demand 
that their children be shielded from 
particular issues or information when 
attending public schools. 

The 3rd Circuit has recognized 
strong parental rights, holding in C.N. 
v. Ridgewood Board of Education, 
430 F. 3d 159 (3rd Cir. 2005), that 
“parents, not schools, have the 
primary responsibility to inculcate 
moral standards, religious beliefs and 
elements of good citizenship,” and 
recognizing that “introducing a child 
to sensitive topics before a parent might 
have done so herself can complicate and 
even undermine parental authority.” In 
an earlier case, Gruenke v. Seip, 225 
F.3d 290 (3rd Cir. 2000), the 3rd Circuit 
stated that when parental rights conflict 
with a public school’s policies, “the 
primacy of the parents’ authority must 
be recognized and should yield only 
where the school’s action is tied to a 
compelling interest.”

By contrast, the 9th Circuit has taken 
the view that once parents decide to send 
their children to public schools rather 
than private or religious schools, they 
have forfeited the right to control the 
content of their child’s education, stating 
in Fields v. Palmdale School District, 
447 F.3d 1187 (9th Cir. 2006) that 
“parents have no due process or privacy 
right to override the determinations of 
public schools as to the information to 
which their children will be exposed 
while enrolled as students.” This came 

in a dispute over the school including 
sexual information in mandatory health 
classes. The 1st Circuit has followed 
the 9th Circuit precedent. The Supreme 
Court declined to review a 1st Circuit 
ruling on the issue, Parker v. Hurley, 
514 F.3d 87 (1st Cir.), cert. denied, 555 
U.S. 815 (2008), despite being urged to 
resolve the circuit split.

One suspects that the Supreme 
Court’s current majority might be 
more likely to take and resolve the split 
in favor of the 3rd Circuit’s position, 
especially when the parents premise 
their objections on free exercise of 
religion, which the Court has given a 
broad interpretation in recent terms. By 
contrast, the Court’s ruling last spring 
in Dobbs v. Jackson Women’s Health 
Organization, 142 S. Ct. 2228 (2022), 
the Mississippi abortion decision, 
suggested a cut-back on substantive 
due process that might undermine 
old precedents such as Meyer and 
Pierce, depending on whether the 
claimed liberty interest in parental 
autonomy was broadly recognized in 
1868 when the 14th Amendment was 
adopted, since parental authority is not 
specifically enumerated as a right in the 
Constitution.

Being bound by the 3rd Circuit 
precedent, Judge Conti refused 
to dismiss the parents’ 14th & 1st 
Amendment claims, although she 
did narrow the case a bit, including 
dismissing a claim that Ms. Williams 
violated the students’ right of privacy, 
and limiting the scope of claims to 
which the members of the elected 
school board might be subject. 

The parents had asked for a 
preliminary injunction to bar the 
teaching of transgender issues pending 
a final ruling on the merits, but the 
parties negotiated an agreement that 
Ms. Williams and the school district 
would refrain from teaching this subject 
while the case is pending, obviating 
the need for a preliminary injunction. 
It is of course possible that the school 
district and its administrators, faced by 
Judge Conti’s ruling, will want to settle 
the case instead of taking it to the 3rd 
Circuit.

The parents are represented by David 
J. Berardinelli, a Pittsburgh lawyer 

with the firm of DeForest Koscelnik 
Yokitis Skinner & Bernardinelli. 
The defendants are represented by 
Christopher L. Voltz and Matthew M. 
Hoffman, of the Pittsburgh firm of 
Tucker Arensberg, P.C.

Judge Conti was appointed to the 
district court by President George W. 
Bush, served for several years as chief 
judge of the District Court, and is now 
serving on senior status. ■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.
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Federal Court Holds Biden Administration is Misinterpreting 
the Bostock Decision
By Arthur S. Leonard

U.S. District Judge Matthew J. 
Kacsmaryk, sitting in the Amarillo 
Division of the US District Court for 
the Northern District of Texas, has 
declared that the Biden administration’s 
interpretation of Bostock v. Clayton 
County, 140 S. Ct. 2731 (2020), is 
“unlawful.” On October 1, he issued 
an Order in State of Texas v. Equal 
Employment Opportunity Commission, 
2022 WL 4835346, 2022 U.S. Dist. 
LEXIS 180116 (N.D. Tex.), vacating and 
“setting aside” the June 15, 2021, and 
March 2, 2022, guidance documents 
issued by the Equal Employment 
Opportunity Commission (EEOC) and 
the Department of Health and Humans 
Services’ Office of Civil Rights (OCR), 
which articulated a broad interpretation 
of the Supreme Court ruling. The 
judge’s order also provided that the 
State of Texas, which challenged the 
Biden interpretation, can move to 
recover “reasonable attorney’s fees and 
court costs.”

Kacsmaryk was appointed to the 
district court in 2018 by President 
Donald J. Trump with a party-line 
confirmation vote in the Senate. He 
apparently was particularly selected by 
the plaintiff to hear this case in a blatant 
example of judge-shopping. There was 
no particular reason for a case initiated 
by the state Attorney General’s Office 
against the EEOC to file in the Amarillo 
Division of Dallas-based Northern 
District of Texas court – except that 
Kacsmaryk is the only district judge 
assigned to sit there. His nomination had 
stirred controversy, especially among 
LGBTQ groups concerned with judicial 
nominations, because of statements 
he had made about homosexuality (as 
“disordered”) and transgender status (as 
“delusional”) during his involvement in 
religious freedom cases, including an 
amicus brief he signed in support of 
the Masterpiece Cakeshop baker who 
refused to design a wedding cake for a 
gay couple.

Bostock combined cases from three 
federal circuit appeals courts involving 
Title VII sex discrimination claims 
by employees who claim to be have 
been discharged because they were 
gay or transgender. Writing for a 6-3 
majority of the Supreme Court, Justice 
Neil Gorsuch held that it is impossible 
to discharge a person because of their 
“sexual orientation” or “transgender 
status” without taking account of 
their sex, thus implicating the ban 
on discrimination “because of sex” 
under Title VII. In a strongly worded 
dissenting opinion, Justice Samuel 
Alito, as described by Judge Kacsmaryk, 
“famously warned the majority’s opinion 
was like a ‘pirate ship,’ sailing under a 
textualist flag but wreaking havoc on 
over 100 federal statutes prohibiting 
‘sex’ discrimination.” Responding to 
this in the majority opinion, Justice 
Gorsuch said that the Court was ruling 
only on the question presented by the 
case — whether a gay or transgender 
person could contest their discharge 
as “discrimination because of such 
individual’s sex” under Title VII — and 
was not ruling on issues arising under 
any other statute or on the various 
other issues Alito had mentioned in 
his dissent, such as restroom access, 
women’s sports, housing, employment 
by religious organizations, healthcare (in 
particular gender transition procedures), 
freedom of speech, or constitutional 
claims.

The Trump administration, which 
had argued in favor of the employers’ 
position in Bostock that Title VII’s 
ban on sex discrimination should be 
narrowly construed consistent with 
what the administration contended 
Congress intended to do by amending 
Title VII to include sex as a prohibited 
ground of discrimination, reacted to the 
Supreme Court’s opinion by insisting 
that it was in fact a narrow ruling that 
would not affect the administration’s 
positions on other statutes or the 

various issues identified by Alito’s 
dissent. But the Biden administration, 
on taking office in January 2021, took 
the opposite position in an executive 
order signed by President Joe Biden on 
his first day in office. Biden directed 
all federal agencies concerned with 
sex discrimination to review all their 
policies in light of Bostock to provide 
protection against discrimination for 
LGBTQ individuals.

Charlotte Burrows, Chair of the 
EEOC, responded to this directive on 
June 15, 2021, issuing a “technical 
assistance document” to advise the 
public about how the EEOC was 
interpreting Bostock to be consistent 
with the EEOC’s “established legal 
positions on LGBTQ+ related matters, 
as voted by the Commission.” This was 
referring to rulings by the commission 
in federal sector discrimination cases 
during the Obama administration 
that found gender identity and sexual 
orientation claims to be covered by 
Title VII. The EEOC had not retreated 
from these rulings during the Trump 
administration, and they were accepted 
by several federal courts even before the 
Supreme Court ruled in Bostock. On 
September 20, 2021, the State of Texas 
sued the EEOC and Commissioner 
Burrows in Judge Kacsmaryk’s court, 
also naming Attorney General Merrick 
Garland as a co-defendant, as the Justice 
Department has an enforcement role 
under Title VII.

On March 2, 2022, OCR responded 
to Biden’s directive by issuing a “Notice 
and Guidance” to inform the public 
of its policy, in reliance on Bostock, 
about “federal civil rights protections 
that apply to gender affirming care,” 
apparently going a step further than the 
Obama administration had expressly 
gone. The Obama administration had 
taken the position that Section 1557 
of the Affordable Care Act should be 
interpreted to ban discrimination in 
health care because of a person’s gender 
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identity, but had not explicitly opined 
that this meant that coverage of gender-
affirming care was required to comply 
with the ACA. This new guidance 
document asserted that the Americans 
with Disabilities Act and Section 504 
of the Rehabilitation Act of 1973 might 
treat gender dysphoria as a disability and 
prohibit discrimination on that basis, a 
position that had been rejected at that 
time, with a few notable exceptions, by 
lower federal courts. Reacting to this 
new development, the State of Texas 
filed an amended complaint, adding 
HHS Secretary Xavier Becerra and 
OCR Director Lisa Pino as defendants.

The federal government moved to 
dismiss, but Judge Kacsmaryk rejected 
that motion almost entirely in May 
2022. The plaintiffs and defendants both 
then moved for summary judgment, 
indicating their beliefs that this case 
could be decided as a matter of law 
without the need for a trial of facts. The 
plaintiffs asked the court to declare 
the June 15 and March 2 “guidance” 
documents to be unlawful, to order that 
they be vacated and set aside, and to 
enjoin enforcement and implementation 
of the “guidances.” They disputed the 
Biden administration’s interpretation 
of Bostock, and contended that both 
documents engaged in substantive 
rule-making without going through 
the necessary steps under the 
Administrative Procedure Act (APA) 
of publishing proposed rules, receiving 
public comment, responding to the 
public comments, and publishing final 
rules in the Federal Register. They 
contended that Commissioner Burrows 
could not issue the June 15 “technical 
assistance document” without getting a 
vote of the Commission (which still had 
a Trump-appointed majority at the time 
she issued that “guidance” unilaterally). 
They also contended that the June 15 
Guidance violated the First Amendment 
by compelling employers to use 
pronouns consistent with employees’ 
gender identity and, by application to 
state agency employers, violated the 
11th Amendment rights of the states.

Judge Kacsmaryk accepted most 
of the plaintiff’s arguments. Although 
both EEOC and OCR had stated that 
these were “guidance” documents that 

reflected agency interpretations but 
were not binding statements of agency 
law, Kacsmaryk rejected that defense, 
pointing to the mandatory wording 
appearing elsewhere in the “guidances” 
which convinced him that these agencies 
were adopting substantive rules. 
Although he rejected the plaintiff’s 
constitutional claims, or the contention 
that the EEOC’s June 15 guidance was 
“arbitrary and capricious,” he found 
that the March 2 guidance failed the 
arbitrary and capricious test under 
the APA. He agreed with the plaintiff 
that Commissioner Burrows violated 
EEOC procedures by issuing the June 
15 guidance without a vote by the 
Commission, which would be required 
for the adoption of new substantive 
rules, as he characterized them.

Most significantly, however, 
Judge Kacsmaryk rejected the Biden 
administration’s overall view that the 
ruling in Bostock could be interpreted 
to apply broadly beyond the narrow 
issues addressed by the Court in Justice 
Gorsuch’s opinion. He focused on the 
exact wording of the opinion, which 
had repeatedly referred to “status” and 
not “conduct.” He interpreted Gorsuch’s 
disclaimers responding to Alito as 
depriving the opinion of such a broader 
meaning, observing that Gorsuch 
wrote that the court was not making a 
judgment on the numerous issues that 
might arise as a result of its decision, 
such as restroom access, healthcare 
coverage, and the other issues mentioned 
in Alito’s dissent. As such, wrote 
Kacsmaryk, it was inappropriate for the 
EEOC or OCR to claim that they were 
just interpreting the Bostock decision in 
their “guidances” by directing employers 
that they had to cover gender-affirming 
care in their health plans, allow people 
to use restrooms consistent with their 
gender identity, or use the pronouns 
claimed by transgender people. His 
opinion purported to distinguish away 
all the prior court decisions cited by 
the defendants to support the broader 
interpretation of Title VII.

Kacsmaryk’s decision conflicts with 
numerous decisions issued by other 
district courts after the Bostock decision, 
as well as some court of appeals 
opinions. The Supreme Court has yet 

to address the issues that Gorsuch and 
Alito sparred over in the opinion and 
dissent, but this case seems calculated 
to get these issues to the Supreme 
Court if the administration decides to 
appeal Kacsmaryk’s ruling to the very 
conservative Republican-dominated 
Fifth Circuit Court of Appeals, which is 
likely to affirm some or all of it. If by 
some chance the Fifth Circuit reverses 
Kacsmaryk, the state would certainly 
petition the Supreme Court for review 
provided Governor Abbott and A.G. 
Paxton are re-elected. 

Although Judge Kacsmaryk issued a 
declaratory judgment order, he denied 
the state’s request for an injunction 
against the defendants. He explained 
in a footnote, “Plaintiff did not brief 
factors relevant to the appropriateness 
of injunctive relief.” Incorporating a 
quote from another court opinion, he 
continued, “’It is not the court’s job to 
divine the applicable law for the parties,’ 
nor is it the Court’s job ‘to manufacture 
every possible argument [Parties] could 
conceivably make.’” ■
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Another Opinion by Judge Kacsmaryk: Certifying a Class Action 
Challenging ACA Regulations on Gender-Affirming Care
By Ashton Hessee

On October 14th, Judge Matthew 
J. Kacsmaryk of the U.S. District 
Court for the Northern District of 
Texas, Amarillo Division, issued the 
latest ruling in Neese v. Becerra, 2022 
U.S. Dist. LEXIS 188379, 2022 WL 
9497214, an action brought by three 
medical practitioners against Xavier 
Becerra in his official capacity as 
Secretary of the U.S. Department of 
Health and Human Services (HHS), 
challenging the requirement under 
Affordable Care Act regulations to 
provide gender-affirming healthcare 
to transgender patients covered by 
employee health plans subject to the 
ACA. After successfully surviving a 
motion to dismiss this past April, the 
Plaintiffs, who to varying extents are 
unwilling to provide such care, have 
now been granted class action status 
under Federal Rule of Civil Procedure 
23 in this October 14 opinion.

As medical providers who receive 
federal funding subjecting them to 
coverage under Section 1557 of the 
Affordable Care Act (ACA), the 
Plaintiffs are prohibited by law to 
discriminate on the basis of “sex” in 
providing care. 42 U.S.C. §18116(a). In 
recent years, the definition of “sex” for 
legal purposes has come to the forefront 
of public discussion and the Supreme 
Court’s docket. In its 2020 decision of 
Bostock v. Clayton County, US. 140 
S. Ct. 1731 (2020), the Supreme Court 
held that Title VII’s prohibition of 
sex-based employment discrimination 
should be interpreted to include 
“sexual orientation” and “transgender 
status,” the latter referred to in the 
ACA regulations as “gender identity.” 
On May 10, 2021, Defendant Becerra 
notified healthcare providers that HHS 
will rely on the Court’s interpretation 
of “sex” from Bostock and “interpret 
and enforce” Section 1557 to prohibit 
SOGI-based discrimination. The 
Plaintiffs assert that this enforcement 
of Section 1557 and the potential loss of 

federal funding causes them an actual 
and imminent injury, should they refuse 
to provide gender-affirming care to a 
transgender patient, because of their 
religiously or morally based objections 
to providing such care.

Their cause of action also asserts 
that the Defendant has illegally 
interpreted Bostock, therefore 
healthcare providers may continue to 
discriminate based on gender identity 
if they would not have acted differently 
towards an identically situated member 
of the opposite sex. During their first 
appearance before Judge Kacsmaryk, 
the Plaintiffs asked that the court hold 
unlawful and block the enforcement of 
Defendant’s Section 1557 interpretation 
and confirm that discrimination based 
on sexual orientation and gender 
identity is not prohibited under the 
ACA. Simultaneously, Defendant 
Becerra moved for a dismissal of the 
action. Without addressing the question 
of law regarding the post-Bostock 
interpretation of “sex”, the court denied 
the Defendant’s motion to dismiss and 
found that the Plaintiffs demonstrate 
proper standing and an imminent injury 
upon enforcement.

Presently, the Plaintiffs seek class 
certification of a class consisting of 
“all healthcare providers subject to 
Section 1557 of the [ACA] under 
Federal Rule of Civil Procedure 23(b)
(2).” For the Plaintiffs to be effective 
class representatives, they must possess 
proper standing under Article III 
themselves. The Defendant asserts 
that the Plaintiffs do not have such 
standing, as they have no demonstrable 
injury because “HHS does not 
consider Plaintiffs’ anticipated actions 
to constitute discrimination” and to 
warrant enforcement. However, Judge 
Kacsmaryk affirms the court’s prior 
conclusion regarding the mandatory 
language of the regulation, and confirms 
that the Plaintiffs demonstrate a “fairly 
traceable” injury upon enforcement and 

proper standing to “seek their remedy.” 
Additionally, he finds that standing 
is assessed at the time of filing and 
is unaffected by subsequent notices 
of proposed rulemaking that remain 
subject to change. (Such a notice of 
proposed rulemaking was issued over 
the summer.) 

With the preliminary matter of 
standing settled, the court next analyzes 
whether the Plaintiffs meet the four 
threshold requirements necessary to 
certify class standing under Federal 
Rule of Civil Procedure 23(a). These 
matters are “commonly known as 
numerosity, commonality, typicality, 
and adequacy of representation” with an 
additional requisite in the Fifth Circuit 
of ascertainability. U.S. Navy SEALS 
1-26 v. Austin, 2022 U.S. Dist. LEXIS 
65937 (quoting Fletcha v. Medicredit 
Inc., 946 F.3d 766 (5th Cir. 2020). 
Assuming these threshold conditions 
are satisfied, a prospective class 
representative must then meet the Rule 
23(b)(2) requirement of demonstrating 
that the final relief sought will be 
appropriate to the class as a whole.

Addressing the numerosity 
requirement, Judge Kacsmaryk finds 
that the Plaintiffs’ estimate of over 
one million class members exceeds 
the burden of proving more than 40 
members, thus satisfying this category. 
Next, the court looks to the commonality 
and typicality requirements together, as 
their purposes tend to overlap. Per Rule 
23(a)(2) and (a)(3), both categories may 
be satisfied when Plaintiffs demonstrate 
that “there are questions of law or fact 
common to the class” resulting in the 
same injuries to the members that rely 
on similar legal theories.

The Plaintiffs present two questions 
of law that they assert are common to all 
within the proposed class: (1) whether 
the Defendant’s interpretation of “sex” 
discrimination in Section 1557 properly 
relies upon the Supreme Court’s 
Bostock ruling; and (2) to what level 
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would such an interpretation “compel 
healthcare providers to provide ‘gender-
affirming’ care to patients suffering 
from gender dysphoria?” Defendant 
Becerra argues that because not all 
class members share in the Plaintiffs’ 
cause or alleged injury, that there can 
be no commonality or typicality under 
Rule 23(a). However, the court finds that 
it is acceptable for some class members 
to be uninterested, or even opposed, to 
the action so long as “the putative class 
members’ claims can be determined ‘in 
one stroke’” based on the same legal 
theory, citing Walmart Stores Inc. v. 
Dukes, 564 U.S. 350 (2011).

Next, looking to the adequacy of 
representation requirement, the court 
must conclude that “the representative 
parties will fairly and adequately 
protect the interests of the class” per 
Rule 23(a). The Defense argues that 
two potential harms dependent on the 
relief sought prevent the Plaintiffs from 
satisfying this requirement: (1) two 
healthcare facilities have shared that 
they will subsequently experience an 
influx of LGBTQ patients; and (2) many 
impacted providers themselves identify 
as lesbian, gay, bisexual, or transgender. 
The court rejects these contentions, 
finding that an increase in demand 
for services may not be harmful, 
and “Bostock’s anti-discrimination 
protections will remain in place even 
if Defendant Becerra’s notification is 
held unlawful and set aside.” Again, 
finding that the class consensus does 
not have to be unanimous, the adequacy 
of representation threshold is met.

The additional requirement of 
ascertainability imposed by the Fifth 
Circuit aims to “deny certification to 
vague or poorly defined classes.” John 
v. Nat’l Sec. Fire & Gas. Co., 501 F.3d 
443, 445 (5th Cir. 2007). The court 
explains that “there is nothing vague 
or imprecise about the proposed class 
definitions” in the present case. Because 
it is uncomplicated to determine 
whether a healthcare provider is subject 
to Section 1557, the ascertainability 
requirement is satisfied.

Next, the Plaintiffs must prove 
that their class representation would 
satisfy Rule 23(b)(2) as interpreted 
by the Fifth Circuit. This can be done 

by demonstrating (1) similar injuries 
among class members; and (2) the 
specificity of requested injunctive 
relief. By reapplying the Plaintiff’s 
commonality reasoning, the court 
concludes that these requirements are 
satisfied to the degree necessary in the 
Fifth Circuit.

Finally, the court must conclude that 
the Plaintiff’s putative class possesses 
Article III standing. This analysis 
presents varying interpretations applied 
by other courts. While some require that 
every individual absent class member 
have Article III standing or experience 
an injury, the Supreme Court and the 
Fifth Circuit have yet to establish a 
definitive rule. The Defendant now 
reiterates the argument that not all 
class members oppose the notification 
at issue. Judge Kacsmaryk reasons that 
even if that argument were accepted, 
all class members would nonetheless 
suffer “the same injury from the legal 
uncertainty” created by the Defendant 
Becerra’s notification. Therefore, the 
proposed putative class possesses 
Article III standing, thus certifying the 
class under Rule 23(b)(2).

In achieving class action status, the 
Plaintiffs simultaneously achieve the 
ability to expand their challenge of 
Section 1557 from the courtroom in 
Amarillo, Texas, to the national stage. 
What would have been individual 
claims for relief now has the platform 
to risk access to gender-affirming 
healthcare generally and to alter the 
post-Bostock legal landscape.

The Plaintiffs are represented by 
Jonathan F. Mitchell, Christopher L. 
Jensen, Gene Patrick Hamilton, and 
Marvin W. Jones. The Defendant 
is represented by Jeremy S. B. 
Newman, Brian Walters Stoltz, and 
Jordan Landrum Von Bokern. Judge 
Kacsmaryk was appointed by former 
President Donald J. Trump.

[Editor’s Note: This case, in common 
with other LGBT-related cases before 
Judge Kacsmaryk, are examples of 
brazen judge-shopping. There is no 
particular reason to sue defendants in 
Amarillo, Texas, other than the fact that 
suing there with the appropriate timing 
of judicial rotation schedules virtually 
guaranteed the assignment of the 

case to Trump-appointee Kacsmaryk, 
who is on record as having stated that 
transgender people are suffering from 
a delusion and transgender status is in 
some sense not real. In the December 
issue of Law Notes we will report 
about Judge Kacsmaryk’s later decision 
granting partial summary judgment to 
plaintiffs in this case.] ■

Ashton Hessee is a law student at New 
York Law School (class of 2024).

https://plus.lexis.com/search/?pdmfid=1530671&crid=8f908a88-5876-4713-8fda-274c62aea41c&pdsearchterms=Neese+v.+Becerra%2C+2022+U.S.+Dist.+LEXIS+188379&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=1g4tk&earg=pdsf&prid=6b110645-90bf-4ef1-86fe-633d7c37c0fe
https://plus.lexis.com/search/?pdmfid=1530671&crid=8f908a88-5876-4713-8fda-274c62aea41c&pdsearchterms=Neese+v.+Becerra%2C+2022+U.S.+Dist.+LEXIS+188379&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=1g4tk&earg=pdsf&prid=6b110645-90bf-4ef1-86fe-633d7c37c0fe
https://plus.lexis.com/search/?pdmfid=1530671&crid=8f908a88-5876-4713-8fda-274c62aea41c&pdsearchterms=Neese+v.+Becerra%2C+2022+U.S.+Dist.+LEXIS+188379&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=1g4tk&earg=pdsf&prid=6b110645-90bf-4ef1-86fe-633d7c37c0fe
https://plus.lexis.com/search/?pdmfid=1530671&crid=8f908a88-5876-4713-8fda-274c62aea41c&pdsearchterms=Neese+v.+Becerra%2C+2022+U.S.+Dist.+LEXIS+188379&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=1g4tk&earg=pdsf&prid=6b110645-90bf-4ef1-86fe-633d7c37c0fe


November 2022   LGBT Law Notes   7

Supreme Court Will Review Transgender Guatemalan 
Woman’s Refugee Case
By Arthur S. Leonard

On October 3, the first public session 
of the Supreme Court’s October 2022 
Term, the Court announced that it 
had granted a certiorari petition on 
behalf of a transgender woman from 
Guatemala, seeking review of the 5th 
Circuit’s decision dismissing her appeal 
of an adverse ruling by the Board of 
Immigration Appeals (BIA). Santos-
Zacaria v. Garland, No. 21-1436 (cert. 
granted Oct. 3, 2022). According to 
the petition for review, Santos-Zacaria 
had been previously deported from 
the U.S. but managed to come back 
without permission. Homeland Security 
targeted her for removal again, and due 
to the prior deportation order, she could 
not apply for asylum.

Conceding removability, she sought 
two kinds of relief: withholding of 
removal, or protection under the 
Convention Against Torture (CAT). 
To obtain withholding of removal, she 
had to prove that she would probably 
suffer persecution on account of her 
sexual orientation or gender identity in 
Guatemala. To obtain CAT protection, 
she would have to show that it is more 
likely than not that she would be 
intentionally inflicted with severe pain 
or suffering if returned to Guatemala, 
either by the government (usually 
police) or by private actors whom the 
government was unwilling or unable to 
control.

According to the Fifth Circuit’s 
opinion, 22 F. 4th 570 (Jan. 10, 2022), 
she credibly claimed to have been 
sexually assaulted by a neighbor when 
she was 12 years old and claimed that 
she was likely to face persecution 
because of her transgender status if she 
was removed back to Guatemala. The 
immigration judge rejected both forms 
of relief, finding that she had failed to 
show she would probably be subjected 
to persecution or torture in Guatemala. 
She appealed to the BIA, which reversed 
the immigration judge’s finding on past 
persecution, concluding that the record 

showed she had suffered persecution, 
which gives rise to a presumption of 
future persecution.

However, the BIA concluded that 
the government had rebutted that 
presumption, because she had admitted 
during cross-examination at the hearing 
before the immigration judge that there 
were places in Guatemala where she 
could relocate to avoid persecution. The 
immigration judge also found that the 
record did not support her CAT claim.

She argued to the Fifth Circuit that 
the BIA had improperly ruled on the 
government’s rebuttal evidence, since 
the BIA was acting in an appellate role 
and fact-finding should be done first by 
the immigration judge. The immigration 
judge’s opinion did not mention any 
government rebuttal, because in the 
immigration judge’s view, there was 
no presumption of future persecution 
to rebut. In her appeal to the BIA, she 
had asked that it send the case back to 
the immigration judge for further fact-
finding on several issues, including the 
government’s argument that she could 
safely relocate elsewhere in Guatemala.

But the Fifth Circuit majority 
asserted that it had no jurisdiction to 
consider this argument, because she 
had not made the argument directly to 
the BIA after it had ruled against her. 
Under immigration law, a petitioner is 
supposed to “exhaust administrative 
remedies” before seeking judicial review 
of an administrative ruling by the BIA. 
The court said that after the BIA had 
rejected her petition for withholding 
of removal, she should have raised the 
“impermissible fact-finding” issue in a 
motion to reconsider and asked the BIA 
to send the case back to the immigration 
judge for further fact-finding.

Circuit Judge Stephen Higginson 
dissented, arguing that the BIA had 
“exceeded its scope of review by 
engaging in impermissible factfinding,” 
pointing out that when the BIA 
determined that the presumption of 

future persecution had been rebutted, 
it was violating a published regulation, 
because the immigration judge had not 
ruled on that issue. “Santos adequately 
requested that the Board remand her 
case for additional fact-finding,” he 
wrote, “so we have jurisdiction to review 
this claim.”

He also criticized the BIA and the 
Fifth Circuit panel majority for pulling 
one sentence of the petitioner’s hearing 
testimony out of context to make it 
sound like she had agreed that there 
were places in Guatemala where she 
could relocate. His dissent included 
more extended quotations from the 
hearing transcript, showing that she had 
stated that there was no safe place for 
her in Guatemala. “The whole country 
Guatemala it’s going to be the same 
for me because there is no police in — 
anywhere that is going to protect me so 
I’m not going to get what I’m looking 
for so that’s why I want to stay in this 
country because I know I’m going to 
have that protection here,” she testified.

The government attorney cross-
examining her pointed out that there 
were Pride parades in some cities and 
suggested that she could move to those 
cities rather than the place she had lived. 
“Yes, probably there is another place 
where I can live down there . . . but I 
try to stay here to get this protection 
because besides that I have a brother 
living here so I’m trying to have him 
help me.”

Wrote Higginson, “Although it urged 
this court to rely on this hypothetical, 
the Government during oral argument 
before our court could not ‘recall 
that specific snippet of the record’ in 
which Santos categorically denied 
being unable to relocate safely within 
Guatemala.” Furthermore, he pointed 
out, “throughout the exchange, Santos 
spoke in Kanjobal, a Mayan language 
spoken in parts of Guatemala, through 
an interpreter.” He characterized the 
testimony relied on by the government 
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as a “vague and equivocal statement 
in response to the government’s 
hypothetical question” which, he argued, 
“does not constitute an admission 
that she could safely relocate within 
Guatemala, where she was twice raped.”

Furthermore, Higginson, wrote, 
the BIA’s opinion failed to mention 
evidence in the form of a U.S. State 
Department Human Rights report 
noting that one of the “most significant 
human rights issues” in Guatemala 
includes “police violence against 
lesbian, gay bisexual, transgender and 
intersex individuals,” as well as “general 
societal discrimination against LGBTI 
persons in access to education, health 
care, employment and housing” and that 
“the government undertook minimal 
efforts to address this discrimination.” 
In light of the State Department report, 
he argued that Santos-Zacaria might be 
eligible for relief under CAT as well as 
for withholding of removal.

The Supreme Court granted the 
petition for review on two questions 
concerning exhaustion of administrative 
remedies as to which the courts of 
appeals are split: first, whether the 
statute’s exhaustion requirement “is 
jurisdictional, or merely a mandatory 
claims processing rule that may be 
waived or forfeited,” and second, whether 
to satisfy the exhaustion requirement “a 
noncitizen who challenges a new error 
introduced by the BIA must first ask 
the agency to exercise its discretion to 
reopen or reconsider.” The Court will 
likely hear arguments in this case early 
in 2023. The petitioner is represented 
by Benjamin James Osorio of Murray 
Osorio PLLC, Fairfax, VA. ■

Nevada Supreme Court Holds Trial 
Judge Erred in Dismissing Transgender 
Applicant’s Name-Change Petition
By Arthur S. Leonard

A state prison inmate in Nevada filed 
a petition in the 8th Judicial District 
Family Court seeking to change her name 
to Monica Denise Salazar, explaining 
in the petition that the purpose was 
to “conform her name to her gender 
identity.”  Under Nevada law, a name 
change petition for this reason does not 
require publication.  Salazar submitted 
the petition with all the information 
requested by the form petition, including 
the statement that the change was not 
requested for fraudulent purposes.  The 
case was assigned to Judge William 
S. Potter, but later reassigned to Judge 
Denise L. Gentile, who dismissed it.

Two months after Salazar filed 
the petition, she received a notice 
from the court stating that the court 
was denying the petition based on an 
“internal department policy” requiring 
approval from the Nevada Department 
of Corrections for inmate name change 
requests, and that no such petition could 
be approved without a notice of non-
opposition from DOC. This “policy” is 
not published as a statute or regulation. 
DOCS never filed a notice of non-
opposition with the court. Meanwhile, 
the case was reassigned to Judge Denise 
L. Gentile, who dismissed the petition 
under an 8th District Court Rule to 
dismiss any petitions that had been 
pending too long without any action. The 
dismissal order provided no explanation 
as to what Salazar failed to do in order 
to get her petition adjudicated on the 
merits. Frustrated, Salazar appealed to 
the Nevada Supreme Court. A three-
judge panel of the court reversed on 
October 20 with an opinion by Chief 
Justice James William Hardesty. Matter 
of Salazar, 2022 WL 12338461, 2022 
Nev. LEXIS 65.

Chief Justice Hardesty pointed out 
that the state’s name-change statute, 
while providing that it was within the 
discretion of the district court whether 
to grant a name change petition, requires 
that the court articulate “substantial 

and principled reasons” for denying 
such a petition. “We find this approach 
consistent with the plain language of 
NRS 41.290,” he wrote. We therefore 
adopt this standard and recognize that 
the district court abuses its discretion 
when it denies a petition for a name 
change without providing any substantial 
basis for doing so.”

“Because Salazar’s petition met the 
requirements of NRS 41.270, no written 
objection was filed, and Salazar was 
exempt from the publication requirement, 
the district court was required to proceed 
with determining whether there was 
good reason to grant the name change 
under NRS 41.290,” wrote Hardesty. “It 
does not appear that the district court did 
so. And, even if the court considered the 
matter and found substantial, principled 
reasons for denying the petition, it 
should have articulated those reasons in 
a written order.”

On appeal, Salazar alleged that “the 
district court communicated certain 
concerns about her petition to her, such 
as her criminal history and the ability of 
the Nevada Department of Corrections 
to keep accurate records of its inmates. 
These concerns are not reflected in the 
record, so we cannot and do not consider 
them on review,” wrote Hardesty, who 
pointed out that a statutory provision 
requires that if a name change is granted 
to an inmate, a written notice must 
be sent to DOCS for inclusion in the 
inmate’s record of criminal history.

Since the district court had never 
stated any substantial reason for denying 
the name change, it was not possible 
for the Supreme Court to review the 
dismissal of the petition on the merits, 
so the case was remanded to the district 
court “for further proceedings on 
Salazar’s petition under the applicable 
law.”

Salazar is represented by Margaret 
A. McLetchie, Dayvid J. Figler, and 
Leo S. Wolpert, of McLetchie Law, Las 
Vegas. ■
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Department of Justice Inspector General Criticizes Bureau of 
Prisons for Disbelieving Inmates About Sexual Assault
By William J. Rold

The Prison Rape Elimination Act 
[PREA], codified at 34 U.S.C. §§ 30301, 
et seq., will be twenty years old next year, 
but the correctional system writ large 
has scarcely implemented it in practice. 
There has been pious lip service to its 
goals and the emergence of a national 
cottage industry on “compliance,” but 
prison rape remains what some call the 
“single largest shame of the American 
criminal justice system.” Martin, “The 
Prison Rape Elimination Act: Sword or 
Shield?” 56 Tulsa L. Rev. 283 (2021).

On October 12, 2022, the Office 
of the Inspector General [OIG] of 
the Department of Justice published 
Management Advisory Memorandum 
23-001 (its first of the new fiscal year) 
entitled: “Notification of Concerns 
Regarding the Federal Bureau of 
Prisons’ (BOP) Treatment of Inmate 
Statements in Investigations of Alleged 
Misconduct by BOP Employees.” It 
raised three “serious concerns”: that the 
BOP: (1) is reluctant to rely on inmate 
testimony in administrative misconduct 
investigations; (2) has a general practice 
of not calling inmates as witnesses in 
proceedings against staff; and (3) 
requires “significantly more proof” 
than a preponderance of the evidence to 
show staff misconduct. It concluded that 
the manner “of handling misconduct by 
BOP employees is contrary to federal 
regulations and BOP policy.” Id. at 9. 

The OIG, still headed by Michael E. 
Horowitz (who was appointed in 2012 
by President Obama), does not say how 
long the report was “in the making” or 
what periods it covers. In fairness, it took 
ten years for the Department of Justice 
to promulgate the PREA regulations, 
and prisons were given a grace period 
for compliance. A report like this was 
also unlikely to be treated attentively 
during the Trump Administration.

This does not explain its tepid 
reception by BOP’s new Director, 
Colette S. Peters, who took office 

last Summer. The IOG made three 
recommendations: (1) notify the BOP 
systemwide that sexual misconduct 
allegations must be handled on a case-
by-case basis and that substantiation 
could be based on inmate testimony; 
(2) create a policy that adopts PREA’s 
standards for credibility of witnesses, 
including victims, in all administrative 
proceedings involving staff; and 
(3) provide training on the proper 
application of the preponderance of 
the evidence standard. Director Peters 
agreed to comply with recommendations 
(1) (notification, although she rejected 
the premise that BOP did not already 
have such notice) and (3) (training). 
She rejected recommendation (2) (new 
policy on adopting PREA standards 
for investigations of staff). This is 
disappointing, but it is not unlike DOJ’s 
acceptance of PREA when it makes 
Statements of Interest under the Civil 
Rights of Institutionalized Persons Act 
for state prisoners with PREA claims 
but resists applying the same arguments 
to federal prisoners with PREA claims 
in BOP custody.

This is particularly galling when the 
PREA regulations were promulgated 
by the Department of Justice under 
Congressional mandate – 34 U.SC. 
§ 30307(a)(1) – and they provide in two 
pertinent sections: “the credibility of an 
alleged victim, suspect, or witness shall 
be assessed on an individual basis and 
shall not be determined by the person’s 
status as inmate or staff”; and “the 
agency shall impose no standard higher 
than a preponderance of the evidence 
in determining whether allegations of 
sexual abuse or sexual harassment are 
substantiated.” 28 C.F.R. §§ 115.71(e) 
and 115.72.

The BOP’s response is that 
a “policy” implementing PREA 
could interfere with investigator’s 
independent “judgment,” violate 
collective bargaining agreements, and 

interfere with BOP’s attorneys’ ethical 
obligations to BOP as their “client.” 
Further it could “expose BOP to legal 
challenges as to whether the agency 
complied with the policy.” [Isn’t that 
the point?]

Attached to the OIG report is 
BOP’s response to the draft and OIG’s 
rebuttal to the response. OIG found 
BOP’s concerns about adopting PREA 
policy in its personnel misconduct 
proceedings to be neither relevant nor 
compelling. DOJ regulations, after all, 
are binding on BOP. Adherence to them 
is part of the legal and ethical obligation 
of its staff and lawyers. The publication 
leaves this disagreement “unresolved.” 
Id. at 14.

This article would be incomplete 
without explaining what the OIG report 
does not address. Broadly speaking, 
half of PREA concerns inmate-on-
inmate sexual harassment and assault, 
and the other half deals with staff-on-
inmate sexual harassment and assault. 
The OIG report only addresses half of 
the last half – that is: staff-on-inmate 
sexual assault – and how it should be 
investigated, proven, and punished. The 
OIG report does not talk about inmate-
on-inmate assault at all.

PREA, particularly its regulations, 
also provides protocols and standards 
for staff investigation of inmate-on-
inmate assaults and harassment. In this 
writer’s experience this is an area where 
inmates as witnesses are routinely denied 
credibility. As one peruses the statistics 
generated by PREA, the number 
of inmate-on-inmate investigations 
closed as “unsubstantiated” dwarfs the 
combination of those called “founded” 
and “unfounded.” The same concerns 
addressed by this OIG report involving 
staff misconduct as perpetrators of 
sexual assault apply to staff indifference 
to inmates who are victims of other 
inmates. Yet, this writer cannot recall 
an instance of a reported decision 
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where an officer was disciplined for a 
shoddy PREA investigation of inmate-
on-inmate assault.

Finally, the OIG report does not 
address LGBT inmates who are victims 
of either type of assault or harassment. 
Yet the pages of Law Notes are replete 
with examples. We have so far to go to 
make PREA more than an illusion. ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care.

Fourth Circuit Judges Show Partisan 
Divide in Dissent from Re-Hearing 
Decision Allowing Transgender Claims 
under Americans with Disabilities Act 
By William J. Rold

September’s lead story in Law 
Notes addressed at length the Fourth 
Circuit’s decision interpreting the 
Americans with Disability Act’s [ADA] 
exclusion of “gender identity” claims 
and allowing “gender dysphoria” 
claims. “Two Transgender Firsts!! U. 
S. Court of Appeals Holds Federal 
Disability Acts Cover Gender Dysphoria 
and Prison Rape Elimination Act 
Requires Individual Inmate Housing 
Assignments,” reporting Williams v. 
Kincaid, 2022 WL 3364824 (4th Cir., 
Aug. 16, 2022). Now, by a vote of 8/6, the 
decision stands, as the court denies re-
hearing en banc in William v. Kincaid, 
2022 WL 5434541 (4th Cir., Oct. 7, 
2022). 

The case involved failure to 
accommodate a transgender prisoner 
in the Fairfax County (Virginia) Jail. 
On the ADA claim, the case is the first 
decision of any Court of Appeals to 
address the “gender identity disorder” 
exclusion in the ADA. The panel 
majority consisted of Circuit Judges 
Diana Gribbon Motz (now Senior Circuit 
Judge) (Clinton) and Pamela Harris 
(Obama), with Circuit Judge A. Marvin 
Quattlebaum (Trump) dissenting. The 
8/6 vote denying rehearing was entirely 
divided on party lines according to the 
President who appointed the judges. 
[Note: The vote would have been 7/6, 
but Judge Motz was permitted to vote 
under Fourth Circuit rules because she 
was on the panel whose decision was the 
subject of a petition for re-hearing prior 
to her taking senior status. There are 
fifteen authorized judges, 28 U.S.C. § 
44(a), so there are now two active judge 
vacancies.] 

Traditionally, the Fourth Circuit has 
been collegial, and its judges routinely 
come down from the bench to greet 
counsel after oral argument. It has the 
highest rate of unpublished decisions 

among the circuits, and it disposes of 
about 4,000 matters per year. It “re-
hears” usually no more than a half dozen 
cases per year; in some years, none at all. 

Recently, however, the Fourth 
Circuit has shown evidence of the 
same fracturing noted in civil rights 
cases in the First, Ninth and Eleventh 
Circuits, particularly involving LGBT 
discrimination. The First Circuit turned 
a 2/1 approval of gender confirmation 
surgery into a 3/2 denial of same on 
rehearing in Kosilek v. Spencer, 774 F.3d 
663 (1st Cir. 2014). The Fifth Circuit 
relied on Kosilek in denying surgery to 
a trans inmate in Gibson v. Collier, 920 
F3d 212 (5th Cir. 2019), even though 
a change in composition of the First 
Circuit and the addition of a sixth judge 
made the First Circuit’s en banc decision 
no longer reliable. There was no en banc 
application in Gibson.

Dissents from denials of rehearing en 
banc are necessarily advisory opinions, 
since the panel decisions stand. Yet, they 
occurred for transgender prisoners in 
Edmo and Keohane. Edmo v. Corizon, 
935 F.3d 757 (9th Cir. 2019), affirmed, 
Edmo v. Idaho De’t of Corr., 358 F.Supp. 
3d 1103 (D. Idaho, 2019). The dissents 
from rehearing are at 2020 WL 612834 
(9th Cir., Feb. 20, 2020). A denial of 
en banc consideration of the panel in 
Keohane v. Florida DOC, 952 F.3d 
1257 (11th Cir. 2020), generated multiple 
opinions at 2020 WL 7062613 (11th Cir., 
Dec. 3, 2020).

Such advisory protests on denial 
of rehearing en banc are new for the 
Fourth Circuit, as noted by Circuit 
Judge James Andrew Wynn (Obama) in 
Doe v. Fairfax Cnty. Sch. Bd., 10 F.4th 
406–09 (4th Cir. 2021) (discussing the 
questionable practice and utility of filing 
advisory opinions attached to denials of 
rehearing en banc). He said the same 
thing here.

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054397959&pubNum=0008173&originatingDoc=I0476462046ad11ed83559f4e8a7713a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054397959&pubNum=0008173&originatingDoc=I0476462046ad11ed83559f4e8a7713a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Nevertheless, Judge Quattlebaum 
dissented, as he did on the panel. 
He was joined by Circuit Judges J. 
Harvey Wilkinson III (Reagan), Paul 
V. Niemeyer (George H.W. Bush), G. 
Steven Agee (George W. Bush), Julius 
N. Richardson (Trump), and Allison 
Jones Rushing (Trump). [Note: voting to 
deny rehearing was Chief Circuit Judge 
Gregory, whose appointment is usually 
attributed to both Presidents Clinton and 
George W. Bush, although his biography 
is Democratic. His nomination by 
President Clinton as the first Black 
judge on the Fourth Circuit stalled, 
but President Clinton made a recess 
appointment in December of 1996. Such 
appointment would normally expire 
in December of 1998, at the end of the 
next Congress. Judge Gregory was the 
former named law partner of Douglas 
Wilder, then the first Black Governor of 
Virginia. President Bush re-nominated 
Judge Gregory for a permanent 
appointment. He is now Chief Judge. 
Query whether such bipartisanship 
could occur now. In any event, for some 
time, the party in control of the Senate 
arranges its calendar to prevent recess 
appointments by a President of the 
opposite party.]

Judge Quattlebaum’s dissent accuses 
the majority of re-writing the ADA “[w]
ith the stroke of a pen.” He protests: “In 
our Circuit, and our Circuit alone, the 
fact that the meaning of gender identity 
disorders in 1990 included the stress 
and discomfort from identifying with 
a gender other than the one assigned 
at birth, and that Congress has not 
amended or removed the exclusion, does 
not matter.” He concludes, sarcastically: 
“So much for looking to the meaning of 
a statute at the time it was written.”

The dissent is also misleading in 
its quotation from the 2013 American 
Psychiatric Association press release 
explaining its adoption of “gender 
dysphoria” in the DSM-V. Judge 
Quattlebaum quotes: “[i]t replace[d] 
the diagnostic name ‘gender identity 
disorder’ with ‘gender dysphoria’ ” 
with the “aim[ ] to avoid stigma.” These 
seventeen words, some of which do not 
appear in APA’s release, are cherry-
picked from the 750-word statement, 
moved around, changed with ellipses 

and additions, and made into a single 
sentence. Although the APA discussed 
“stigma,” it was in the context of 
discrimination. Importantly, it focused 
on a diagnosis that would “ensure 
clinical care,” noting that “gender 
nonconformity it not itself a mental 
disorder. The critical element of gender 
dysphoria is the presence of clinically 
significant distress associated with the 
condition.” “Gender dysphoria will have 
its own chapter in the DSM-5 and will 
be separated from Sexual Dysfunctions 
and Paraphilic Disorders.” 

Judge Quattelbaum’s intemperance 
proves too much. Any case of first 
impression among the Courts of 
Appeals will always be a rule for that 
circuit alone. For that matter, so will 
joining one side or the other of a circuit 
split. The rules specify rehearing in the 
event of a conflict with the circuit’s own 
decisions or one of the Supreme Court. 
A question of “exceptional importance” 
is also a ground for rehearing – the 
example given is a conflict “with the 
authoritative decisions of other United 
States Courts of Appeals that have 
addressed the issue.” F.R.A.P. 35(b). 
This cannot happen in a case of first 
impression. 

The Fourth Circuit has never deemed 
a case of first impression, by itself, 
to require en banc review. See Byrd 
v. Byrd, 657 F.2d 615, 6616 (4th Cir. 
1981) (complete absence of precedent 
on interspousal immunity in admiralty 
law). Twenty years later, the 4th Circuit 
was the first Court of Appeals to rule 
that a “hostile work environment” stated 
a claim under the ADA. Fox v. General 
Motors Corp., 247 F.3d 169, 176 (4th 
Cir. 2001). The Fourth Circuit was the 
first Court of Appeals to elaborate on 
the application of the First Step Act 
regarding crack cocaine. United States 
v. Wirsing, 943 F.3d 175, 182 (4th Cir. 
2019); United States v. Gravatt, 953 F.3d 
258, 262 (4th Cir. 2020). 

Even where there are conflicting 
cases from other circuits, the Fourth 
Circuit has not favored en banc review. 
See Stewart v. Iancu, 912 F.3d 693, 
697 (4th Cir. 2019) (whether tolling 
of 180 waiting period for Title VII 
was “jurisdictional”); Bennett v. 
Hendrix, 423 F.3d 1247, 1250 (4th Cir. 

2005) (whether “chilling” in claim of 
unlawful retaliation used objective or 
subjective test). 

Judge Quattlebaum’s “dissent” 
does not address the equal protection 
issue that would be presented if his 
originalist view of the ADA were to 
prevail. Discrimination against all trans 
people under the ADA would require 
heightened scrutiny in the Fourth Circuit 
under Grimm v. Gloucester County, 976 
F.3d 399, 402 (4th Cir. 2020).

In this writer’s view, the real problem 
here is not that the rehearing petition 
failed but that the “dissenters” will have 
to follow the panel decision in future 
transgender cases. See Payne v. Taslimi, 
998 F.3d 648, 654 (4th Cir. 2021) (“We 
are bound by other panel decisions.”) 
If the federal courts want to curtail the 
growing public perception that they 
are politicians in robes, they should 
avoid this kind of minority whipping of 
votes when one of them loses a panel 
decision. ■
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Trans Inmate Assaulted after Placement in Holding Cell with 
Three Men States Claims for Protection from Harm; County 
Stays in Case 
By William J. Rold

Kristina Frost is a transgender 
woman who was booked into the San 
Diego County Jail on a “charge and 
release” order. Originally placed alone 
in a holding cell, she was moved to a 
cell with three men. She fell asleep, to 
be awakened by punching to her face 
that resulted in multiple jaw fractures 
requiring surgery, wire fixation of 
her mouth, and dentures. She sued for 
damages in Frost v. County of San 
Diego, 2022 WL 4809364 (S.D. Calif., 
Sept. 30, 2022). This is a good screening 
decision by U.S. District Judge M. James 
Lorenz (appointed by President Bill 
Clinton) on facts that are often found 
insufficient in pro se cases.

On arrival, Frost was obviously a 
trans woman, clad in high-cut shorts and 
a bra. Nevertheless, she was repeatedly 
misgendered. After the assaults began, 
deputies paused to watch before they 
intervened. She sues a named officer 
(Cassidy), numerous “Does,” and San 
Diego County. 

Starting with the “Doe” defendants, 
Judge Lorenz finds that such claims are 
proper at this stage, since their identity 
can be ascertained by defendants’ 
records; and Frost explained generally 
what they did. The specificity of 
personal involvement is deferred until 
they are identified, so long as the crux 
of the claims is clear, under Wakefield 
v. Thompson, 177 F.3d 1160, 1163 (9th 
Cir. 1999) (rejecting the personal-
participation test for Doe defendants).

Frost pleads claims against Cassidy 
for his involvement in the holding cell 
placement and the delayed response. 
The risk was “obvious” within the 
meaning of Farmer v. Brennan, 511 
U.S. 825, 826 (1994); and the defendants 
were “reckless” under Daniels v. 
Williams, 474 U.S. 327, 330-31 (1986). 
Judge Lorenz applies the Ninth Circuit 
law that the objective state of mind 
element for detainees in unconstitutional 
use of force cases under Kingsley v. 

Hendrickson, 576 U.S. 389, 397 (2015), 
applies to deliberate indifference to 
safety. Castro v. County of Los Angeles, 
833 F.3d 1060, 1067 (9th Cir. 2016). 
Again, counsel seems to have made a 
big difference. Many prisoner cases (as 
opposed to detainees’ cases – which 
are litigated under the Fourteenth 
Amendment rather than the Eighth 
Amendment) founder on this point.

Cassidy and the Does are not entitled 
to qualified immunity as a matter of law 
at this stage because the law is clearly 
settled as to their duty. The pleadings 
sufficiently allege that Frost’s placement 
was objectively unreasonable. Any 
factual disputes on qualified immunity 
must await further factual development. 
Judge Lorenz comes close to ruling 
that placement of an overtly feminine 
transgender women in population – or 
even in “holding” with men – can state a 
claim if things go south.

Most of the decision concerns 
whether San Diego County can stay in 
the case under Monell v. Dep’t of Social 
Servs. of City of N.Y., 436 U.S. 658, 691 
(1978), for claims of pattern and practice 
and/or failure to train. Judge Lorenz 
says yes, for now, since the pleading 
indicates that improper housing of trans 
women in the jail was the “moving 
force” behind what happened. Long v. 
County of Los Angeles, 442 F.3d 1178, 
1186 (9th Cir. 2006). Judge Lorenz 
addresses policy and custom separately 
from lack of training.

A policy can exist on a theory of 
“inaction” if the municipality was on 
notice of the need for a policy to avoid 
unconstitutional behavior. Tsao v. 
Desert Palace, Inc., 698 F.3d 1128, 1143, 
1145 (9th Cir. 2012). “In her Complaint, 
Plaintiff lists a series of incidents that 
took place in San Diego County jails 
to illustrate a pattern that supports 
her assertion of an inadequate policy 
. . . . While the factual circumstances 
surrounding the incidents vary, each 

event Plaintiff describes suggests a 
failure of jail staff to protect inmates 
while in County custody.” Frost alleges 
that the county “ignored critical 
information, notably her gender, and 
failed to monitor Plaintiff which 
resulted in her injuries.”

Likewise, if the behavior is tied 
to “a pattern of similar constitutional 
violations by untrained employees,” 
municipal liability can attach. Connick 
v. Thompson, 563 U.S. 51, 61-2 (2011); 
Canton v. Harris, 489 US. 378, 390 
(1989). Frost alleges that “no well-
trained corrections staff would have 
allowed this incident to happen.” The 
county counters that Frost failed to 
allege how particular training was 
remiss or what training could have 
prevented the injuries. Judge Lorenz 
agrees, and he dismisses this theory 
of municipal liability, with leave to 
amend under Schreiber Distrib. Co. 
v. Serv-Well Furniture Co., 806 F.2d 
1393, 1401 (9th Cir. 1986). [Note: In 
this writer’s experience, failure to train 
claims are the most difficult to sustain, 
even with counsel, where the attack was 
not foreshadowed. Counsel will need to 
focus, if possible, on the number of jail 
attacks that occur within the first hours 
of holding. There is literature on this 
point.] 

 Judge Lorenz allows Frost to 
proceed against Cassidy and the Does 
under California’s Bane Act, Cal. Civ. 
Code § 52.1(b), which provides a civil 
cause of action for interference with 
constitutional rights. An adequately 
pled claim for deliberate indifference 
satisfies the specific intent requirement 
under the Bane Act. Reese v. County 
of Sacramento, 888 F.3d 1030, 1045 
(9th Cir. 2018). In short, recklessness is 
enough. Similarly, Frost may proceed 
on claims of common law negligence 
against the individual defendants under 
Corales v. Bennett, 567 F.3d 554, 572 
(9th Cir. 2009).
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Frost’s complaint has several pages 
of allegations about other incidents 
of deliberate indifference to other 
inmates in San Diego County jails, 
including multiple cases resulting in 
deaths. Defendants moved to strike 
these pleadings as “immaterial” and 
“scandalous.” Judge Lorenz seems to 
accept that it may well be “scandalous” 
that San Diego jails have the highest 
mortality rate among California’s urban 
counties, but this is not the type of 
scandal that should be squelched from 
public scrutiny. Besides, the evidence is 
material to the defense of the absence of 
a pattern. The F.R.C.P. 12(f) standards 
for striking these pleadings are not 
satisfied.

This case is useful for incidents of 
transgender jail inmates assaulted in 
the first hours of incarceration. Frost is 
ably represented by Brody A. McBride 
(Carlsbad, CA) and Trenton G. Lamere 
(Belleville, IL). ■

11th Circuit U.S. Court of Appeals 
Denies Gay Jamaican Torture Claim
By Bryan Johnson-Xenitelis

The U.S. Court of Appeals for the 
11th Circuit has denied the petition for 
review filed by a gay Jamaican man, 
who claimed he would face torture if 
returned to his home country. Robinson 
v. Attorney General, 2022 WL 7372892 
(October 13, 2022).

The Petitioner was admitted to 
the United States as a permanent 
resident in 1988. He was placed in 
removal proceedings in 2021, charged 
as removable as an aggravated felon 
on account of a 1994 conviction for 
conspiracy to possess with intent to 
distribute cocaine. He stated that he 
feared that if he were removed to 
Jamaica, he would be persecuted or 
tortured because he is a gay man and 
Jamaica is homophobic. He also alleged 
that his uncle beat him as a child because 
he believed the Petitioner was gay, and 
the Petitioner stated that he experienced 
other forms of homophobia in Jamaica. 
He later updated his claim to include an 
argument that he would be persecuted 
or tortured on account of his family’s 
connection to the Jamaica Labor Party 
if he were returned. 

Petitioner wrote that gay men 
faced derision in Jamaica and were 
“beaten and at times killed” because 
of their sexual orientation. He stated he 
witnessed Jamaican police officers beat 
two gay men whom they caught kissing 
in a Kingston market, when he was 
approximately 14 years old.

Petitioner added that inmates he met 
while incarcerated in the United States 
“spread word” to people in Jamaica 
that he was gay, and that his family in 
Jamaica had been warned that he could 
not return because he was gay.

Petitioner submitted evidence 
relating to the treatment of LGBTQ 
people in Jamaica and disputes between 
political parties, letters from family 
members and others, and country 
conditions reports.

The Immigration Judge held a 
removal hearing and found Petitioner’s 

conviction barred his eligibility for 
asylum and withholding of removal. 
The Immigration Judge heard testimony 
from Petitioner’s witnesses consistent 
with their written statements. 

After the hearing, the Immigration 
Judge issued a decision denying 
Petitioner’s claim under the Convention 
against Torture (CAT). Even though 
the Judge found the Petitioner to be 
credible, the Judge found the Petitioner’s 
statements lacked specificity, that 
the referenced threats were to his 
family and not to himself, and that 
the conditions evidence was too old to 
garner significant weight. The judge 
stated that the recent change in Jamaican 
government cast doubt over much of the 
older country conditions reports. The 
Immigration Judge concluded that even 
if the Jamaican community learned of 
Petitioner’s deportation, there was an 
insufficient likelihood of torture or 
the government turning a blind eye to 
warrant CAT relief. 

Petitioner appealed to the Board of 
Immigration Appeals (BIA). The BIA 
found that the Judge 1) considered all the 
evidence in the case; 2) specifically cited 
to the country reports and Petitioner’s 
evidence when it found government 
authorities were not refusing to protect 
people seeking protection; 3) cited 
and applied the correct legal standard 
for official consent and acquiescence 
of torture; and 4) fully considered 
Petitioner’s political affiliation claim. 
Petitioner timely appealed to the 11th 
Circuit.

A panel including Judges Adalberto 
Jordan, Kevin C. Newsom, and Andrew 
L. Brasher issued a per curiam decision. 
The panel noted that because the BIA 
expressly adopted the Immigration 
Judge’s decision, the court reviews both 
the BIA’s and the Immigration Judge’s 
factual findings under the substantial 
evidence test.

The panel held that the Judge and 
the BIA applied the proper standard by 
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requiring Petitioner to establish that he 
personally would be subjected to torture 
in Jamaica by or at the instigation or with 
the acquiescence of, a public official 
or one acting in an official capacity. 
They stated: “Additionally, we cannot 
say that the [Board] and Immigration 
Judge erred in assessing [Petitioner’s] 
risk of torture both for his sexual 
orientation and his political affiliation 
in the aggregate. Therefore, neither 
the Immigration Judge nor the [Board] 
erred in analyzing [Petitioner’s] CAT 
relief application under our precedent.” 
The panel noted “further, despite 
[Petitioners’] contrary characterizations, 
the [Board] and Immigration Judge gave 
reasoned consideration to [Petitioner’s] 
CAT claim.” 

The panel concluded: “In sum, the 
Immigration Judge and the [Board] 
used the correct legal standard in 
denying [Petitioner’s] CAT application 
and provided reasoned consideration.” 
Accordingly, the panel denied the 
petition for review. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.

U.S. District Court Lets Pro Se 
Gay Teacher Pursue Hostile Work 
Environment Claim
By Jason Miranda

Teachers across the U.S. consistently 
face a large burden in today’s education 
system – underfunded, underpaid, and 
tasked with obtaining standardized test 
results while maintaining ever-increasing 
limits on permitted curriculum. One 
particular schoolteacher, Jared Hester, 
has had to deal with what appears to 
be an onslaught of harassment from 
students, parents, and even his own 
supervisor. After his termination from 
the Prince George’s County (Maryland) 
Public School system, he filed a pro 
se complaint, alleging employment 
discrimination and unlawful retaliation 
on the basis of sex, religion, race, and 
national origin in violation of Title VII 
of the Civil Rights Act of 1964. Ruling 
on the defendant’s motion to dismiss, 
U.S. District Court Judge Theodore D. 
Chuang (nominated by President Barack 
Obama) allowed some of Hester’s claims 
to proceed while denying others. Hester 
v. Board of Education, 2022 U.S. Dist. 
LEXIS 187817, 2022 WL 7088293 (D. 
Md. Oct. 12, 2022).

Hester alleges a hostile work 
environment on the basis of his sexual 
orientation, religion, and race/national 
origin. He also alleges retaliation for 
engaging in protected behavior such as 
reporting the harassment after he was 
terminated at the end of the academic 
year for something so simple as an 
“expired teaching license.” Judge Chuang 
rules on the Board of Education’s motion 
to dismiss, granting it for the claims of 
hostile work environment on the basis 
of race and religion, and all retaliation 
claims based on events occurring prior 
to January 3, 2018, the beginning of the 
statute of limitations for such claims. 
He denies the motion to dismiss on the 
hostile work environment claim on the 
basis of sex (sexual orientation), allowing 
the case to proceed to the discovery 
stage.

Jared Hester is a gay, black, Jewish 
man who taught Spanish to middle and 
high schoolers in the Prince George’s 

County Public Schools in Laurel, 
Maryland, from July 2016 to June 2018. 
He claims to have been subjected to 
regular harassment from students and 
their parents, including instances where 
he was misgendered as “miss,” “her,” 
“she,” and called derogatory slurs such as 
“faggot.” He claims to have also been the 
subject of threats and physical violence 
relating to his sexual orientation. In one 
instance, he was shoved in the back by a 
student, and in another, a student posted 
a photo depicting a gun and death threat 
aimed at the gay, Jewish teachers at the 
school, Hester being one of them. That 
student was suspended for one to two 
weeks and then placed back into Hester’s 
class for the rest of the academic year.

Additionally, the former Assistant 
Principal and now current Principal 
of CMIT Middle School where Hester 
worked, Andrew Brauer, was allegedly 
the instigator of much of Hester’s 
harassment. He consistently mocked 
Hester’s sexual orientation, screamed 
at Hester within earshot of students 
and colleagues, whispered insults into 
Hester’s ear, and dismissed all his 
complaints about disparate treatment by 
students and parents. On one particular 
occasion, in a private meeting between 
the two to discuss the oral part of a 
language exam, Brauer smiled and said 
“oral” in a sexually suggestive manner.

Hester also claims discrimination on 
the basis of his religion and race. He cites 
a few instances where other teachers 
made suggestive comments about his 
religion, even suggesting that he join a 
Bible study group. He filed a complaint 
with the Office of Equity Assurance, 
where he spoke with Amana Simmons. 
In that conversation, he mentioned that he 
was black, to which Simmons’ response 
was utter confusion and questioning. 
On other occasions, Brauer referenced 
Hester’s ethnic background, where other 
teachers made snide remarks about 
Brauer’s wife being black and what 
Hester believes to be an implication by 
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colleagues that Brauer could “not engage 
in race discrimination.”

In addition to the hostile work 
environment and employment 
discrimination claims, Hester also alleges 
retaliation against him for reporting 
his concerns. Around September 2017, 
Hester reported Brauer’s conduct to the 
school’s principal, stating he felt unsafe 
as a member of the LGBT community. 
Shortly after, Hester was placed on a 
performance improvement plan. Around 
the same time, he escalated his complaints 
to the District Supervisor for the county’s 
public schools. Hester resigned briefly 
around December 2017 but rescinded 
his request shortly thereafter. He then 
filed his formal harassment complaint 
with the school system’s Office of Equity 
Assurance, which asserted that it was not 
substantiated. On June 30, 2018, at the 
end of the academic year, Hester was 
terminated from his position, allegedly 
because his teaching certificate had 
expired. Prior to the termination, Hester 
again handed in his resignation. The 
U.S. Equal Employment Opportunity 
Commission (EEOC) issued Hester a 
Notice of the Right to Sue after he filed 
a formal complaint, thus allowing him 
to file the current complaint with the 
District Court.

The Board of Education (BOE or 
the Board), argues for dismissal of the 
complaint based on Rule 8 and Rule 
12(b)(6) of the Federal Rules of Civil 
Procedure. Under Rule 8, the Board 
argues that Hester’s complaint failed to 
provide a “short and plain statement of 
the claim.” The complaint incorporates 
several documents, including the original 
complaint, over 60 pages of exhibits, and 
a disparate set of documents without 
explanation of how they state a claim 
for relief. While Judge Chuang is clear 
that the complaint has violated “short 
and plain statement” rule, he allows it 
to proceed with an attached warning to 
Hester on account of his pro se status. 

As for Rule 12(b)(6), the BOE argues 
Hester failed to allege sufficient facts to 
support a plausible claim upon which 
relief may be granted. The Board first 
argues that the court should dismiss 
as untimely all claims arising prior to 
January 3, 2018, or 300 days before the 
filing of the original complaint. However, 

the court find that under the continuing 
violation doctrine, hostile work 
environment claims may cover the entire 
scope of behavior, including acts that fall 
outside of the statutory time period, so 
long as at least one act falls within the 
allowed time period. While the Board 
argues that certain acts should be time-
barred, the court ultimately sides with 
Hester, denying the BOE’s motion to 
dismiss the hostile environment claims 
as time-barred. Because retaliation 
claims do not receive the privilege of 
the continuing violation doctrine, Judge 
Chuang grants the BOE’s motion to 
dismiss all retaliation claim for events 
occurring prior to January 2018.

Hester alleges hostile work 
environment discrimination on account 
of sex, religion, race, and national 
origin. The court analyzes each of these 
grounds individually and in conjunction 
with the other elements of such a claim. 
As such, the plaintiff must show: 1) 
they experienced unwelcome conduct, 
2) the conduct was based on their race, 
color, national origin, religion, age, 
or sex, 3) the conduct was sufficiently 
severe or pervasive to create an abusive 
environment, and 4) there is some basis 
for imposing liability on the employer. 
The court concludes Hester has alleged 
sufficient unwelcome conduct to satisfy 
the first prong.

For the “severe or pervasive” prong, 
the BOE argues the conduct was not 
sufficiently severe or pervasive to 
constitute an abusive atmosphere. To 
satisfy the prong, the plaintiff must 
show both subjective and objective 
components, where Hester has clearly 
sufficiently satisfied the subjective. As 
for the objective portion, the court takes 
all factors into consideration including 
frequency, severity, and whether the 
conduct is physically threatening, and 
whether it interferes with the employee’s 
work performance. On account of the 
harassment Hester claims to have faced, 
the court deems it was “consistent 
and unrelenting,” including a physical 
assault, a death threat, and ongoing 
harassment by Brauer. Therefore, Hester 
has satisfied the objective portion and 
ultimately, the severe and pervasive 
prong for a hostile work environment 
claim.

The court then separates each of the 
discrimination claims: sex, religion, 
and race/national origin. Following 
Bostock v. Clayton County (holding 
sexual orientation discrimination is a 
form of unlawful sex discrimination 
under Title VII), the court holds that the 
harassment Hester faced was without a 
doubt because of his sexual orientation 
and thus, because of sex. This brings the 
court to its conclusion that Hester has 
“plainly alleged sufficient facts” that 
would support his claim that the hostile 
work environment he suffered under was 
based on sex.

As for religion, there are fewer facts 
supporting this contention, given the 
harassment based on his status as a 
Jewish man only occurred on about 
three occasions, one of them being the 
prominent death threat against the gay, 
Jewish teachers at the school. Based 
on prior precedent, the court concludes 
this alone was not sufficient to support 
a determination that the hostile work 
environment was based on religion. As 
for the race and national origin claim, 
the court is quick to review, concluding 
there are insufficient facts alleged to 
support such a claim. This is because 
Hester brings up instances where the 
conduct occurring may only loosely be 
considered discrimination such as the 
reaction from Amana Simmons and off-
handed comments by other colleagues 
regarding race and ethnicity.

The final prong comes down to 
whether there is a basis for imposing 
liability on Hester’s employer. Discussing 
the various circumstances in which this 
may be the case, the court notes that the 
prong may be met in the instance where 
the employer has failed to take prompt 
remedial action against the harassment 
to end it. Because of Brauer’s position 
as Hester’s supervisor and the Board’s 
inaction, the Board may be held liable. 
As for the student harassment, Judge 
Chuang reserves this for the discovery 
stage where a decision on the Board’s 
actions can be further considered. 

The retaliation claim discussion is 
brief and broken down into a burden-
shifting test where the first step requires 
the plaintiff to establish a prima facie 
case of retaliation. To do so, Hester 
must demonstrate that he engaged in a 
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protected activity under Title VII, his 
employer took a “materially adverse 
action against the plaintiff,” and there 
was a “causal link” between the prior 
two elements. 

Under the first element, Hester 
must show he engaged in protected 
activity consisting of opposition to “any 
practice made an unlawful employment 
practice” under Title VII. Under the 
court’s logic, even using an informal 
grievance process is sufficient to satisfy 
this prong, that which Hester did. For 
the materially adverse action element, 
Hester’s termination in June 2018 serves 
as sufficient evidence of such action, 
allowing Hester to satisfy this prong. On 
the causation element, the court discusses 
how causation in the pleading stage may 
be inferred from “temporal proximity” 
between the activity and retaliatory 
action such as the employer acting at the 
first possible opportunity. In this case, 
Hester’s termination at the end of the 
academic year is sufficient to state a valid 
claim of retaliation under Title VII.

Neither Hester nor his adversary, the 
Prince George’s County Public School 
system, are strangers to Law Notes. Just 
last month, Law Notes reported on Hester’s 
Title IX lawsuit against Washington 
& Lee University where, as a student 
between 2009 and 2013, Hester claims 
to have been subjected to discrimination 
based on all aspects of his identity. That 
lawsuit and all claims thereunder were 
dismissed as time-barred in Hester v. 
Washington & Lee University, 2022 U.S 
Dist. LEXIS 167970, 2022 WL 4289875 
(W.D. Va., Sept. 16, 2022). Additionally, 
the February 2022 issue of Law Notes 
reported on another lawsuit filed against 
Prince George’s County Public Schools 
by a transgender plaintiff alleging a 
hostile work environment, constructive 
discharge, and retaliation. Presiding over 
that case, Judge Chuang denied summary 
judgment to the Board, allowing the case 
to proceed to trial. The matter ended in 
a settlement in September, where the 
Board announced they would be making 
changes in the district’s policies. See 
Eller v. Prince George’s County Public 
Schools, 580 F. Supp. 3d 154 (D. Md., 
Jan. 14, 2022). ■

Jason Miranda is a law student at New 
York Law School (class of 2024).

Indiana Appeals Court Rejects 
Anti-Trans Parents’ Constitutional 
Objections to Removal of Their Trans 
Child from Family Home
By Arthur S. Leonard

A three-judge panel of the Court 
of Appeals of Indiana ruled in Matter 
of A.C.; M.C. and J.C. v. Indiana 
Department of Children Services, 
2022 WL 12166236, 2022 Ind. App. 
LEXIS 339 (Oct. 21, 2022), that the 
state’s Department of Children Services 
(DCS) and the trial court (Madison 
Circuit Court Judge Stephen Koester) 
had not violated the constitutional 
rights of the parents of a 16-year-old 
transgender child by removing the child 
from the family home upon the court’s 
determination that the child’s discord 
with the parents over the child’s gender 
identity had caused psychological and 
medical problems for the child that 
made it appropriate to remove the child 
from the home for the child’s safety. 

The parents claimed a violation of 
their fundamental due process right 
concerning the care and raising of their 
child, and their First Amendment rights 
(free exercise of religion and freedom of 
speech). 

The case is fairly complicated. At 
first, the court had premised removal 
on the family conflict over the child’s 
gender identity; but ultimately premised 
it on the child’s eating disorder and 
depression which stemmed from the 
child’s expressed feeling of not being 
safe in the family home in light of the 
parents’ religiously-motivated negative 
attitudes towards the child’s gender 
identity. 

The opinion by Judge Terry A. Crone 
provides a detailed analysis of the 
constitutional issues after first finding 
based on the trial record that Judge 
Koester had not erred in concluding that 
the child’s medical and psychological 
health needs supported a placement of 
the child outside the family home. 

On the constitutional issues, the 
court found that the adjudication that 
the child’s medical issues had made 

the child a “Child in need of services” 
(CHINS-6) under the state’s child 
welfare statute provided a compelling 
interest of the state in “protecting 
Child’s welfare.” That adjudication 
“establishes that Child substantially 
endangers Child’s own health and needs 
care, treatment and rehabilitation that 
Child is not receiving, and that the 
coercive intervention of the court is 
necessary to ensure that Child engaged 
in needed treatment.” 

The restriction on what the parents 
could say during visitation with the 
child – the basis for their free speech 
claim – was also found justified on this 
basis, given the expert testimony in the 
case. As to the free exercise claim, Judge 
Crone related, “At the initial hearing, 
Father testified that the Parents cannot 
affirm Child’s transgender identity or 
use Child’s preferred pronouns based 
on their sincerely held religious beliefs.” 
But the Dispositional Order was not 
based on that; it was “based on Child’s 
medical and psychological needs and 
not on the Parents’ disagreement with 
Child’s transgender identity,” wrote 
Judge Crone. “We observe that at the 
dispositional hearing, the [Family 
Case Manager] testified that it was 
not DCS’s position to continue Child’s 
removal from the home if the Parents 
continued to exercise their religious 
views by affirming their view of 
Child’s transgender identity. The FCM 
explained that it ‘was not a matter of 
who’s right or who’s wrong, it’s just 
more of a matter of ensuring [Child’s] 
safety.’” The testimony continued that 
DCS hoped that “family therapy” would 
“rectify any conflict between parents 
and child so that child can safely 
return home.” As a result, the court 
concluded that the order did not impose 
a substantial burden on the parents’ free 
exercise of religion. 
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Sexual Orientation Discrimination in All 
Forms of Employment Violates EU Law
By Eric Wursthorn

The Advocate General of the Court 
of Justice of the EU (CJEU) issued 
an Opinion on September 8, 2022, 
stating that EU law precludes national 
legislation in Poland which permits the 
refusal to contract and termination of 
an existing contract for services by a 
self-employed worker when the refusal 
and termination is motivated by the 
worker’s sexual orientation (J.K. v. TP 
S.A., Case C-356/21). 

The case was brought by J.K., against 
TP, a public TV station in Poland. J.K. 
provided editing services to TP via 
short-term contracts from 2010 through 
2017. In December 2017, TP unilaterally 
terminated J.K.’s last contract after J.K. 
appeared in a YouTube video with his 
partner. According to the opinion, the 
couple published a Christmas music 
video on December 4, 2017 “aimed at 
promoting tolerance towards same-sex 
couples.” Two days later, J.K. received 
an email from TP cancelling his period 
of service starting on December 7, 2017. 
The balance of his contract was also 
cancelled, and TP refused to pay J.K. for 
any of his contracted-for services. J.K. 
was also never offered a new contract 
thereafter.

J.K. then sued TP in a local Polish 
court, the District Court for the Capital 
City of Warsaw, for unpaid wages 
and damages for sexual orientation 
discrimination. In the Polish courts, J.K. 
is represented by Knut Mazurcak. The 
District Court referred the case to the 
CJEU on the issues of whether Council 
Directive 2000/78/EC (the “Directive), 
which grants equal treatment in 
employment and occupation, applied 
to self-employed workers and whether 
Polish law violated the Directive.

J.K. was represented before the CJEU 
by Covington & Burling, LLP pro bono, 
in partnership with the International 
Lesbian and Gay Association Europe 
(ILGA-Europe). At the EU level, J.K. 
argued at the CJEU that the Directive 
should be broadly interpreted to apply 
to self-employed persons contracting 
with third parties and during the 

performance of their contracted-for 
work. Meanwhile, Poland maintained 
that a company could properly terminate 
a contract with a self-employed person, 
and refuse to enter a further contract, 
even if the decision to terminate is based 
upon the employee’s sexual orientation. 

In the Opinion, the Advocate 
General determined that the Directive 
applies to all forms of work so that 
“citizens [can] realize their potential 
and earn their living by providing their 
work.” The Advocate General further 
explained “[w]hat is important for [the 
Directive’s] application is that a person 
engages in personal work, irrespective 
of the legal form under which the work 
is provided.” 

The Advocate General further 
concluded that the Directive precludes 
Polish law, namely Article 5(3) of the 
Polish Equality Law, which permits 
discrimination based on sexual 
orientation between contracting parties. 
The Advocate General explained 
that such discrimination is plainly 
incompatible with the Directive and 
is not “necessary for protecting the 
freedom of choice of contracting parties 
in a democratic society.”

Thus, the case will head back to the 
Polish District Court, where the issue of 
whether there was discrimination must 
be determined. According to Covington, 
the Advocate General’s opinion is “a 
promising sign for the outcome of the 
case, and a win for LGBTIQ+ rights 
advocates” and a judgment is expected 
in early 2023. In its own press release, 
ILGA-Europe stated “[w]e hope 
the Court will follow the Advocate 
General’s opinion and build on it so 
that EU law in this area protects self-
employed workers ensuring equal 
access to employment. Freedom to 
choose a contracting party does not 
imply freedom to discriminate.” ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.

The initial decision to remove the 
child from the family home had been 
based on the family discord and the 
child’s assertion of feeling unsafe in the 
family home, but the parents’ attempt 
to appeal that ruling was ruled moot 
because the trial court had vacated its 
earlier decision and substituted a finding 
based on the Child’s severe anorexia 
and depression after receiving expert 
medical testimony. ■
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REFUGEE APPEALS NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

Three U.S. Court of Appeals 
decisions denied petitions from LGBTQ 
refugees seeking review of orders by the 
Board of Immigration Appeals (BIA) 
during October in addition to Robinson 
v. Attorney General, 2022 WL 7372892 
(11th Cir., October 13, 2022), discussed 
above. They are: Hernandez v. Garland, 
2022 WL 16547160, 2022 U.S. App. 
LEXIS 30133 (9th Cir., October 31, 
2022) (Mexico); Stuart v. Attorney 
General, 2022 WL 11588213, 2022 U.S. 
App. LEXIS 29162 (3rd Cir., October 
20, 2022) (Barbados); and Brown v. 
Garland, 2022 WL 9618751, 2022 U.S. 
App. LEXIS 28666 (2nd Cir., Oct. 17, 
2022) (Jamaica). 

In Hernandez, the petitioner, who 
claimed to be bisexual and suffering 
from schizophrenia, was barred from 
seeking asylum or withholding of 
removal due to criminal convictions, so 
his only hope turned on the Convention 
against Torture (CAT). His main 
evidence was his claim that he had 
suffered past torture in Mexico at the 
hands of the Mexican police and private 
actors who sexually assaulted him. But 
the Immigration Judge (IJ) found that 
these actions fell short of the torture 
or serious physical harm at which the 
Convention was aimed. The petitioner 
presented testimony on four incidents 
to support his torture claim: (1) a police 
officer punched him once in the stomach; 
(2) a police officer hit him in the legs 
with a large stick; (3) an undercover 
officer forcibly cut his hair and groped 
him; and (4) police officers took him to 
the desert, kicked him, and forced him 
to walk home. “Those incidents do not 
constitute torture,” wrote Circuit Judge 
Eric Miller, one of President Donald 

J. Trump’s appointees, observing that 
CAT regulations described torture as 
“an extreme form of cruel and inhuman 
treatment and does not include lesser 
forms of cruel, inhuman or degrading 
treatment or punishment that do not 
amount to torture,” citing 8 C.F.R. Sec. 
1208.18(a)(2). “Demonstrating torture 
requires a much greater showing of 
harm than demonstrating persecution, 
itself an ‘extreme concept,” wrote 
Miller. “We have previously held that 
even instances of significant physical 
abused did not constitute torture.” 

Since the police officers’ actions did 
not result in “any serious injuries or 
long-term harm,” and they were “less 
severe than abuse we previously held did 
not constitute torture,” the IJ concluded 
that Hernandez had not sustained his 
burden regarding being a victim of 
torture in the past. As to sexual assaults, 
the Petitioner’s evidence was all about 
private actors, not police officers, and 
he failed to show “acquiescence” by the 
government, according to the IJ. 

Hernandez offered country 
conditions evidence, but the court found 
that the BIA did not err in its treatment of 
that evidence, and that, moreover, it was 
rather general, not particular to hazards 
Hernandez was likely to face if returned 
to Mexico. Hernandez argued that the 
cumulative effect of all the evidence 
should have led the BIA to find he was 
“more likely than not’ to experience 
torture in Mexico, but the court was 
not convinced. It found that the IJ 
discussed and weighed the evidence, 
opining that it did not cumulatively 
show a particularized likelihood that 
the petitioner would suffer torture, and 
that the BIA could affirm this finding on 
the record before the court. 

Hernandez is represented by Hannah 
K. Comstock, Munmeeth Kaur Soni, 
Iliana A. Gomez. Caitlin Anderson and 
Carson Scott of Immigrant Defenders 
Law, Los Angeles. The other judges 
on the panel were Senior Circuit Judge 
Andrew J. Kleinfeld (appointed by 
President George H.W. Bush) and Daniel 

P. Collins (another Trump appointee).
In Brown, the 2nd Circuit denied a 

petition for review of the BIA’s refusal 
to reopen petitioner’s case for new 
evidence as well as the final order of 
removal. The court found the motion 
to reopen untimely because it was filed 
over ten months after the BIA’s removal 
order in his case became final. The 
court said that the BIA did not err in 
finding that the petitioner had failed to 
show ineffective assistance of counsel. 
“Indeed,” wrote the court, “Brown did 
not explain what evidence his prior 
counsel should have submitted, or what 
testimony he should have elicited at the 
removal hearing, to establish Brown’s 
prima facie eligibility for CAT relief. 
(Brown was not entitled to other forms 
of relief because of his criminal record.) 
“The evidence Brown submitted with 
his motion did not address the agency’s 
underlying, dispositive findings that 
he failed to show that the Jamaican 
government would likely torture him or 
acquiesce in his torture or that he would 
be perceived as a member of the LGBT 
community.” 

Stuart involves a gay man from 
Barbados who entered the U.S. lawfully 
but ten years later was convicted of 
armed robberies for which he received 
sentences accumulating to more than 40 
years in prison. The IJ found his criminal 
record disqualifying for asylum or 
withholding of removal, so only his CAT 
claim remained. As to this, he asserted 
that family members in Barbados had 
received telephone calls threatening 
him, but the IJ and the BIA did not find 
this sufficient to meet the high bar of 
“more likely than not” to be subjected 
to torture by the government. Indeed, 
the IJ painted a rather optimistic picture 
of conditions for gays in Barbados. 
“Stuart accuses the IJ of ignoring 
evidence favorable to him,” wrote 
Circuit Judge Thomas Hardiman. “But 
the IJ acknowledged that LGBT persons 
are more vulnerable to crime and that 
Barbados criminalizes homosexual 
conduct. The IJ also balanced that law 

REFUGEE APPEALS notes
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against generally improving conditions 
for LGBT persons, including that 
the law criminalizing homosexual 
conduct is not enforced. The IJ further 
weighed evidence of the existence of a 
pride parade and statements from the 
former attorney general making clear 
that LGBT people in Barbados should 
be protected. The BIA affirmed these 
findings of fact.” Heaven help a refugee 
applicant coming from a country where 
activists have managed to hold a pride 
parade, as if that is evidence that country 
conditions for LGBT people are “safe.” 
And “former” attorneys general who 
opine that LGBT people “should” be 
protected doesn’t mean that the current 
government will protect them! But logic 
is not a hallmark of BIA decisions rubber-
stamping IJ decision to deny relief to 
LGBT petitioners, especially those with 
criminal records who are seeking CAT 
protection as a last recourse. Stuart is 
represented by Rebecca Hufstader and 
Robert Jackel, Legal Services of New 
Jersey, Edison, NJ. Judge Hardiman was 
appointed by President George W. Bush. 
The other panel members are Patty 
Schwarz, appointed by President Barack 
Obama, and Senior Circuit Judge 
Richard Nygaard, who was appointed 
by President Ronald Reagan.

CIVIL LITIGATION NOTES
By Arthur S. Leonard

UNITED STATES SUPREME COURT 
– The Supreme Court will hold oral 
argument in 303 Creative LLC v. Elenis 
on Monday, December 5. The argument 
time for respondent will be divided 
between counsel for the Colorado 
Civil Rights Commission and the 
U.S. Solicitor General’s Office, which 
will present the argument for the U.S. 
government supporting Colorado in 
arguing that a website designer does not 
have a 1st Amendment free speech right 
to adopt a policy of refusing wedding 
website design services for same-

sex couples on a “compelled speech” 
theory. The Court has been flooded with 
amicus curiae briefs too numerous to 
count (or for anyone to read). Judging 
by the names and religious character of 
many amici, it is clear that this case is 
part of a strategy to win Free Exercise 
claims that might be unavailable due to 
the Court’s precedent of Employment 
Division v. Smith by repurposing them 
as Free Speech claims, arguing that 
requiring a wedding vendor to provide 
goods or services for a same-sex 
wedding is a form of compelled speech 
as it would connote approval for same-
sex marriages. Such a strategy threatens 
to severely undermine discrimination 
law by reading expressive content into 
employment decisions and commercial 
policies.

UNITED STATES SUPREME COURT 
– The Supreme Court denied a petition 
for certiorari in Hollingsworth v. Perry, 
No. 21-1304, on October 11. This was 
a last-ditch attempt by the Proponents 
of Proposition 8, the California anti-
marriage-equality amendment, to block 
the unsealing of a video recording of 
the trial which had been ordered to be 
made by U.S. District Judge Vaughn R. 
Walker, after the Supreme Court had 
blocked Judge Walker’s plan to live-
cast the trial to selected courtrooms in 
order to facilitate public access in light 
of the great interest in the case, which 
challenged the constitutionality of the 
state constitutional amendment that 
effectively banned same-sex marriages 
in California. According to the 
Proponents, Walker “promised” from 
the bench that the video was solely for 
his use and would be sealed from public 
disclosure. After the case was over 
and Judge Walker had retired, he used 
segments from the video to illustrate 
lectures, arousing the Proponents to 
seek “enforcement” of his promise. His 
successors applied the local rule that 
sealing would last for ten years from the 
date of the trial, and the case kicked back 

and forth between the district court in 
San Francisco and the 9th Circuit Court 
of Appeals as a succession of district 
judges inherited the matter. Finally, a 
decade after the trial concluded, the 
District Court ordered unsealing, which 
was placed on hold as the Proponents 
pursued their appeals. Shortly after the 
Supreme Court denied cert, the video 
was unsealed. Because the transcript of 
the trial was not sealed, those interested 
could view various re-enactments – in 
some cases involving celebrity actors 
– widely available on-line, which were 
probably more entertaining to watch 
than the actual trial recording. 

UNITED STATES COURT OF APPEALS 
FOR VETERANS CLAIMS – The Court 
set aside an April 2021 decision by the 
Board of Veterans Appeals denying 
entitlement to service connection for 
acquired psychiatric disability and HIV 
infection for a veteran who served in the 
Army from October 1979 to December 
1980, in Bolton v. McDonough, 2022 
WL 16549111, 2022 U.S. App. Vets. 
Claims LEXIS 1785 (Oct. 31, 2022). The 
case was remanded for readjudication. 
Charles Bolton claims psychiatric 
disability due to his military experiences, 
and claims he contracted HIV during his 
period of military service. Chief Judge 
Margaret Bartley wrote the court’s 
opinion. It seems from her narrative of 
the record that Bolton had psychiatric 
problems before enlisting and he claims 
he suffered harassment in the service 
because of his sexual orientation that 
aggravated his psychiatric difficulties. 
He was first diagnosed as HIV-positive 
in 1989, years after the termination of 
his service in the Army, but it is not 
clear when and how he became infected. 
He claims he started using drugs to 
cope with the harassment he suffered, 
and the HIV is likely due to his drug 
use. In any event, there are arguments 
about the quality of evidence considered 
in ruling on his benefits claim, and in 
the event counsel for the Secretary of 
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Veterans Affairs conceded that the case 
had to be remanded, although there was 
argument about the nature and purpose 
of the remand. Explaining the scope of 
remand, Judge Bartley wrote, “the Court 
emphasizes that it is remanding the 
matter so that the Board may properly 
adjudicate the claim in consideration 
of the evidence already developed and 
to support its determination that the 
presumption of soundness was rebutted 
by clear and unmistakable evidence with 
adequate reasons or bases. If the current 
record is inadequate for the Secretary 
to meet his burden with respect to the 
presumption of soundness, he may not 
seek to supplement the record. And 
because the Court agrees with the parties 
that the matter of service connection for 
HIV is inextricably intertwined with 
the psychiatric disability matter, it will 
also set aside the remand that portion 
of the April 2021 Board decision.” 
The opinion indicates that Bolton was 
appealing “through counsel” but does 
not list counsel. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Bains v. Garland, 2022 WL 
4830725 (October 3), a 9th Circuit panel, 
affirming the Board of Immigration 
Appeals, found that an immigration 
judge had “permissibly concluded that 
Petitioner failed to establish that it was 
more likely than not to be tortured in 
India because he is bisexual.” Not a 
surprise. While it is not a total picnic 
for LGBTQ people in India, significant 
progress has been made, the nation’s 
highest court invalidated application of 
the sodomy law to private, consensual 
same-sex conduct, and although there 
is discrimination and marriage rights 
have yet to be accepted, the bar for 
protection under the Convention against 
Torture is very high and the petitioner 
apparently presented no evidence on 
point. The court commented, “Petitioner 
does not argue that the IJ and BIA failed 
to consider his risk of torture from all 
sources in the aggregate.” Under 9th 

Circuit caselaw, a petitioner who fails to 
make such an argument is held to have 
forfeited any challenge on that basis. 

CALIFORNIA – Kern County Judge 
Eric Bradshaw ruled on October 21 that 
Tastrie Bakeries owner Cathy Miller 
has a free speech right to refuse to make 
wedding cakes for same-sex couples. 
Department of Fair Employment and 
Housing v. Miller. The judge also 
accepted an argument that the California 
Department of Fair Employment and 
Housing failed to prove that Miller 
intentionally discriminated against 
Eileen and Miyera Rodriguez-Del Rio 
because of their sexual orientation. 
According to a report by KGET.
com (Oct. 21, updated Oct. 23), Judge 
Bradshaw stated: “The evidence 
affirmatively showed that Miller’s only 
intent, her only motivation, was fidelity 
to her sincere Christian beliefs.” The 
court found that requiring Miller to 
make the cake would be compelled 
speech, deeming the making of a custom 
wedding case to be “pure and expressive 
speech” that “is entitled to protection 
under the First Amendment” because 
it is “artistic.” The court subjected the 
Department’s attempt to enforce the 
Unruh Civil Rights Act in this case to 
the “compelling governmental interest” 
test: “DFEH’s enforcement action 
seeks to compel Miller and Tastries to 
express support for same-sex marriage, 
or be silent. No compelling state 
interest justifies such a result under 
strict scrutiny.” Miller and Tastries (her 
business) are represented by counsel for 
the Thomas More Society. This is just 
another in emerging trend of converting 
free exercise claims, which might 
be unsuccessful due to Employment 
Division v. Smith, into free speech 
claims, which are not governed by that 
Supreme Court precedent. A different 
judge had purported to rule on the merits 
in the context of deciding a motion for 
preliminary relief but was reversed by 
the Court of Appeal in 2020. See DFEH 

v. Superior Court, 54 Cal.App.5th 356 
(2020), but the result on the merits is 
basically the same in this ruling by a 
different judge. The Department can 
appeal this ruling to the California 
Court of Appeal.

CALIFORNIA – In Moreno v. City of 
Porterville, 2022 U.S. Dist. LEXIS 
193194, 2022 WL 14128245 (E.D. Cal., 
Oct. 24, 2022), U.S. District Judge 
Jennifer L. Thurston had to sort through 
a statute of limitations motion to dismiss 
involving California Fair Employment 
and Housing Act (FEHA) and U.S. Title 
VII claims brought by Amber Moreno, a 
lesbian former officer in the Porterville 
Police Department, who alleges to 
have suffered hostile environment 
harassment, sexual harassment, 
discrimination and retaliation over a 
substantial period of time, which was 
briefly interrupted by a short period 
when she quit and was induced to return 
by the police chief’s representation 
that she would not be working under a 
particular supervisor, and a period of 
months when she was away on military 
reserve duty. The chief’s promise 
regarding the supervisor was broken 
few years later. Moreno’s Title VII 
claims, the basis for federal jurisdiction, 
are against the City, while her FEHA 
claims also run against various 
individual male defendants charged 
with “hitting on her,” discriminating 
against her, and contributing to a hostile 
work environment focused on her 
sexual orientation. In sorting through 
the dismissal motions, Judge Thurston 
analyzes the continuing violation rules 
application to hostile environment cases, 
the problems of identifying particular 
allegations as involving discrete 
incidents as opposed to parts of a chain 
of events that can relate back prior to 
the statute-of-limitations cut-off date. 
She also must consider the impact of an 
amendment to the FEHA that extended 
from one to three years the statute of 
limitations (as opposed to the 300-day 
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statute of limitations for filing a charge 
under Title VII), and determines that any 
claim that was not time-barred when the 
amendment went into effect can benefit 
from the extended time. Moreno was 
first hired in 2011, so the allegations 
cover a substantial period of time, and 
the problem of sorting out limitations 
issues was complicated by factual 
allegations that did not provide specific 
dates but asserted that harassing conduct 
occurred frequently. Those interested 
in a detailed discussion of the factual 
allegations and how the court evaluated 
them are referred to the opinion. The 
bottom line is that Corporal Michael 
Benas’s motion to dismiss a sexual 
harassment claim under the FEHA is 
allowed to proceed only as to events 
occurring on or after January 1, 2019; 
the sexual harassment claim against 
Sergeant Gary Miller under FEHA 
will similarly be allowed to proceed 
only as to events occurring on or after 
January 1, 2019; the sexual harassment 
claim against Lieutenant Mark Azevedo 
may proceed under FEHA, as all 
claims against him are timely under 
the amended statute of limitations; the 
claims for discrimination and retaliation 
against the City under Title VII will 
proceed, but only as to events occurring 
on or after April 2020, where Moreno 
initiated action in 2021. The motion 
to dismiss is denied on retaliation and 
failure to prevent sexual harassment 
claims against the City based on the 
FEHA. The sexual harassment and 
discrimination claims against the 
City under FEHA are allowed only 
“as to conduct occurring after the 
commencement of Azevedo’s conduct 
in 2017.” Whew, you need a chart to 
analyze this one. Moreno is represented 
by Lawrence J. King, of Petaluma. Judge 
Thurston was appointed by President 
Joe Biden and has been on the bench for 
less than a year.

FLORIDA – A second U.S. District Judge 
has denied a preliminary injunction 

and dismissed a complaint aimed at 
Florida’s notorious “don’t say gay” law. 
On October 20, after having denied 
Petitioner’s request to have oral argument 
on their motion, District Judge Wendy 
W. Berger issued an opinion dismissing 
the complaint in Cousins v. The School 
Board of Orange County, Case No. 
6:22-cv-1312-WWB-LHP (M.D. Fla.) 
(unpublished slip opinion). The court 
found problems with standing for the 
plaintiffs, described their first amended 
complaint as a “shotgun complaint” 
that failed to state valid claims, and 
suggested that most of the lengthy 
complaint raised issues and described 
anecdotes bearing no direct relation to 
particular statutory provision at which 
the lawsuit is ostensibly aimed. While 
the complaint names as defendants four 
school boards, and describes ways in 
which local schools have interpreted 
the likely application of Chapter 22-
22, 2022 Laws of Florida (H.B. 1557) 
have potentially chilled speech and 
contributed to the possibility of bullying 
of LGBT students, the court asserts that 
most of this is irrelevant to the specific 
request for preliminary injunctive relief 
on grounds of alleged unconstitutionality 
of the statute under the 1st and 14th 
Amendments. Judge Berger did give 
the plaintiffs until November 3 to file 
a new complaint if they can cure the 
deficiencies she identified in the one 
before her. The part of her opinion that 
occasioned press comment related to the 
plaintiffs’ claims “based on their fear 
that S.C. [one of the individual plaintiffs] 
will be subjected to greater bullying 
and public schools will no longer be 
able to offer certain clubs and groups.” 
Commented the judge, “Plaintiffs fail 
to state how this would confer standing. 
First, the Cousins Plaintiffs have not 
pointed this Court to any policy or 
procedure from Orange County that 
they allege has resulted in any increase 
in bullying that S.C. might experience at 
school. While the court is sympathetic 
to the Cousins’ fear that their child 
may be bullied, it is simply a fact of life 

that many middle school students will 
face the criticism and harsh judgment 
of their peers. S.C. is not alone in this 
regard. Indeed, middle school children 
bully and belittle their classmates for a 
whole host of reasons, all of which are 
unacceptable, and many of which have 
nothing to do with a classmate’s gender 
identity. Here, S.C. has failed to allege 
any facts demonstrating that the actions 
of S.C.’s peers have resulted in any 
injury to a legally protected interest or 
are a result of, or directly related to, any 
enforcement actions taken by Orange 
County. Second, any allegation that the 
public schools may be prevented from 
offering certain clubs and services 
fails to apprise this Court of how this 
chills Plaintiffs’ speech or otherwise 
amounts to a constitutional deprivation 
of rights. There, the Court finds that the 
Cousins Plaintiffs have also fall short 
of establishing standing in this case.” 
Surprise, surprise – Judge Berger was 
appointed by President Donald J. Trump, 
after having served on a state appeals 
court by appointed of former Governor 
(now Senator) Rick Scott. Plaintiffs are 
represented by Lambda Legal, Southern 
Poverty Law Center and cooperating 
attorneys from Baker & McKenzie.

GEORGIA – On October 14, U.S. 
District Court Judge Eleanor L. Ross 
issued an Order to the Court Clerk for 
the Atlanta Division of the Northern 
District of Georgia to administratively 
close the case of Bostock v. Clayton 
County, 1:16-CV-01460-ELR, on being 
advised by counsel for defendant that 
the parties had successfully mediated 
a settlement of Gerald Bostock’s 
sexual orientation discrimination claim 
under Title VII. Press reports later 
indicated that the settlement involved 
a substantial payment of damages to 
Bostock on his claim that he had been 
discharged from his position with the 
County due to his participation in a 
gay softball league, and not because of 
irregularities in his expense accounts. 
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Bostock’s case was one of cases from 
three circuits consolidated before the 
Supreme Court on appeal, resulting in 
a historic decision that a plaintiff who 
alleges having been discharged due to 
their sexual orientation or transgender 
status can bring a discrimination claim 
under Title VII of the Civil Rights Act 
of 1964. See 140 S. Ct. 1868 (2021). 
Having reversed the 11th Circuit decision 
that had affirmed dismissal of Bostock’s 
case for failure to state a claim, the 
Supreme Court remanded the case, 
which went back to the district court 
for the County to answer the complaint, 
discovery to take place, and settlement 
efforts to ensue with eventual success.  

GEORGIA – In Crum v. Jackson 
National Life Insurance Company, 2022 
WL 14154472, 2022 Ga. LEXIS 274 
(Oct. 25, 2022), the Georgia Supreme 
Court, responding to questions from 
the U.S. Court of Appeals for the 11th 
Circuit, opined that “under Georgia law, 
a life-insurance policy taken out by the 
insured on his own life with the intent 
to sell the policy to a third party with 
no insurable interest, but without a third 
party’s involvement when the policy 
was procured, is not void as an illegal 
wagering contract.” The underlying 
case involves an attempt by an investor 
to collect $500,000 in proceeds under 
a life insurance policy originally 
purchased from Jackson, the defendant 
insurance company, by an HIV-positive 
person, Kelly Couch, who purchased 
the policy with the intention to sell it on 
the “viatical settlement policy” market. 
Couch “told Jackson he was healthy, 
but that was not true,” wrote Justice 
Andrew Pinson for the court. “In fact, 
Couch knew that he was HIV-positive, 
which, in 1999, meant that he had a 
greatly diminished life expectancy. 
He bought the policy with the intent 
to sell it on the secondary ‘viatical 
settlement’ market. Eight months later, 
Couch did just that: a brokerage agency 
that specialized in viatical settlements 

connected Couch with Sterling Crum, 
who bought Couch’s insurance policy 
knowing that Couch was HIV-positive 
and likely had only a few years to live.” 
Couch died in 2005. Years later, Crum 
filed a claim with Jackson for the death 
benefit, which Jackson denied, filing a 
declaratory-judgment action in the U.S. 
District Court for the Northern District 
of Georgia, claiming the policy was 
void under Georgia law as an “illegal 
human-life wagering contract.” The 
district court ruled for Jackson, and 
Crum appealed to the 11th Circuit, which 
sought an opinion as to Georgia law on 
point from the Georgia Supreme Court. 
The result is a long, scholarly opinion 
by Judge Pinson about the history of 
Georgia’s treatment of the “insurable 
interest” requirement in life insurance 
policies, ending with the conclusion 
quoted above.

GEORGIA – The Court of Appeals 
of Georgia has overruled a trial court 
order certifying a plaintiff class in 
Pride Medical, Inc. v. Doe, 2022 WL 
12242333, 2022 Ga. App. LEXIS 490 
(Oct. 21, 2022). The Doe plaintiffs are 
HIV+ individuals who received medical 
services from the defendant corporation 
and were named as being HIV+ on a 
spreadsheet that defendant emailed to 
“several publications with whom the 
defendants advertised,” wrote Judge 
E. Trenton Brown for the court. The 
trial judge concluded that certifying a 
class consisting of all those individuals 
(379 people) who were listed on the 
spreadsheet, in an action for invasion 
of privacy, breach of contract, breach of 
confidential relationship and fiduciary, 
violation of a state HIV privacy law, and 
breach of legal duty, seeking punitive 
damages, attorney fees and costs, was 
appropriate under Georgia class action 
rules. The court of appeals concluded 
that the named class representatives 
could not adequately represent the class, 
because they purported to waive all 
class members’ claims for damages for 

emotional distress. The court concluded 
that because some class members might 
prefer to seek damages for emotional 
distress and not be limited the remedies 
sought by the (pseudonymously) named 
plaintiffs, the plaintiffs could not 
adequately represent the class, quoting 
from a prior Georgia appellate ruling 
that an “attempt to alter the remedy in 
order to avoid losing class certification 
is itself evidence of a conflict between 
[the plaintiffs] and the [absent] class” 
members. However, the court upheld 
the trial court’s determination that 
defendants should be sanctioned for 
their failure to comply with discovery 
requests. 

ILLINOIS – Another pro se litigant bites 
the dust . . . In McGee v. Fifth Third 
Bank, NA, 2022 WL 6750226 (N.D. Ill., 
Oct. 11, 2022), Leonard A. McGee, who 
one infers from the court’s discussion 
may be a gay person of color, is suing 
his bank for suspending his account 
and allegedly inaccurately reporting to 
three credit reporting agencies a “fraud 
and active duty alert” for his account. 
McGee originally sued in state court, 
but the defendant removed to federal 
court, where the case was assigned 
to U.S. District Judge Sara L. Ellis. 
The suit alleged the following claims: 
defamation, invoking 28 USC Sec. 4101; 
“negligent failure to correct information 
in a timely manner;” violation of the 
Fair Credit Reporting Act, 15 USC 
Sec. 1681h(e); breach of contract; and 
discrimination because of race and 
sexual orientation. McGee amended his 
complaint after removal, and defendant 
made a motion to dismiss, granted in full 
by Judge Ellis. As is all too common with 
pro se complaints, McGee apparently 
did not know how to plead factual 
allegations and tie them to particular 
causes of action, and fell afoul of basic 
requirements that a statutory claim must 
allege facts that, if true, would show a 
violation of the statute in question by 
the defendant. His Fair Credit Reporting 
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Act claim, for example, overlooks the 
fact that the FCRA applies to credit 
reporting agencies, which the defendant 
is not. His discrimination claim is 
flawed because it fails to allege facts 
that could give rise to an inference that 
the bank discriminated against him due 
to his race and/or sexual orientation. His 
defamation claim failed to allege with 
specificity any defamatory language 
or statements used by the defendant 
about the plaintiff. Indeed, according 
to Judge Ellis’s opinion, McGee does 
not specifically identify his race or his 
sexual orientation in the complaint, 
stating in conclusory terms that the 
bank would have treated him more 
fairly “had he been heterosexual or of 
European descent,” which the judge 
found “is insufficient to state a claim 
for intentional discrimination.” Judge 
Ellis was appointed by President Barack 
Obama.

NEBRASKA – The plaintiff in Elliott 
v. Roberts, 2022 WL 14619764, 2022 
U.S. Dist. LEXIS 194304 (D. Neb., Oct. 
25, 2022), was seeking a name change 
in Douglas County (Nebraska) District 
Court. During the hearing, the court 
received a telephone call from Justin 
Roberts, a lawyer representing the 
Omaha Douglas Federal Credit Union, 
informing the court that plaintiff had 
an outstanding debt to the Credit Union 
and objecting to the name change on the 
ground that the Plaintiff was “wanting 
to run from his debt” by a name change. 
The court put off deciding on the name 
change. The plaintiff objected that she 
was not trying to run from her debt, but 
only trying to change the name “for her 
sexuality and gender.” She then made 
good on the debt, and was belatedly 
granted her name change. In this case, 
she sues (pro se) attorney Roberts and 
the Credit Union, claiming a violation 
of her civil rights (42 USC 1983) and 
violation of the Fair Debt Collection 
Practices Act, 15 USC Secs. 1692 et 
seq. Screening the pro se complaint, 

Senior U.S. District Judge Richard G. 
Kopf issued an Order to Show Cause 
advising Plaintiff that the case would 
be dismissed as moot since she got her 
name change, unless she could persuade 
the court that a viable claim against the 
attorney and the Credit Union remains. 
Evaluating Plaintiff’s response to the 
Order to Show Cause, Judge Kopf 
granted defendants’ motion to dismiss 
the Sec. 1983 claim, as this statute is 
concerned only with violations of civil 
rights by the government, not private 
parties. However, the FDCPA count 
survives. “Although unclear from the 
pleadings,” wrote Judge Kopf, “Plaintiff 
may be attempting to recover under the 
. . . provisions of the FDCOA, asserting 
that filing an objection in Plaintiff’s 
name-change hearing constituted 
harassment, oppression, or abuse; was 
unfair or unconscionable; and lacked 
the express permission of the court 
. . . Construing Plaintiff’s Amended 
Complaint liberally, considering 
Plaintiff’s Response to the court’s show-
cause Order, and holding Plaintiff to a 
‘lesser pleading standard than other 
parties’” because of her pro se status, 
“I conclude that Plaintiff’s claims under 
the FDCPA may proceed to service of 
process . . . However, the court cautions 
Plaintiff that this is only a preliminary 
determination based on the allegations 
found within the Amended Complaint. 
This is not a determination of the merits 
of Plaintiff’s claims or potential defenses 
thereto.” Next expect defendants to file 
a motion to dismiss. Judge Kopf was 
appointed by President George H. W. 
Bush. 

NEW YORK – Dr. Mackenzie Lerario, 
then presenting as male, is a neurologist 
who was hired by Weill Cornell 
Medical Center and College in 2015 and 
became Site Director of the Neurology 
Clerkship at affiliated NY Presbyterian 
(NYP) under a contract between NYP 
and Weill Cornell. Lerario practiced at 
both institutions. In 2018, Dr. Matthew 

Fink became Chair of Neurology at 
WeillCornell and Chief Neurologist at 
NYP, effectively Lerario’s boss in both 
places. According to the Complaint, in 
April 2019, Lerario, who is transgender, 
told Fink she would be transitioning, 
but Fink was “unsympathetic.” He told 
Lerario to “keep your personal life 
personal,” and refused to follow any 
of her recommendations concerning 
preparing the staff for her transition. 
When she began presenting as female 
in May 2019, colleagues were “totally 
unprepared” and created a hostile work 
environment for her, adversely affecting 
her mental health, resulting in the 
need for medical leave and treatments. 
She first complained formally about 
the situation in September 2019, then 
took a mental health leave, returned 
in January 2020, and met with Fink 
at that time, specifically complaining 
about the hostile environment that she 
said Dr. Fink had “constructed.” Fink 
“replied that he wanted to remove Dr. 
Lerario’s job responsibilities as medical 
director,” which Lerario saw as a threat 
of retaliation. The hostile environment 
continued, and Lerario complained by 
letters to Weill and NYP twice during 
February 2020, asking for prompt 
action, which she did not get. She 
requested a second leave of absence 
in June, receiving a response that she 
interpreted as meaning that NYP “no 
longer wished to employ her due to her 
gender identity.” She sued on August 
10, 2020, alleging a continuing hostile 
work environment and retaliation in 
violation of Title VII, the ADA, the 
NYS Human Rights Law, and the NY 
City Human Rights Law, represented 
by trans law specialist Jillian Weiss 
(of Brooklyn) with the action pending 
before District Judge John G. Koeltl 
(who was appointed by President Bill 
Clinton). The case went through several 
amended complaints and Judge Koeltl 
dismissed some of the claims, including 
the ADA claim and the retaliation 
claims, in a bench ruling on February 
28, 2022. As to the ADA, he found that 
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2nd Circuit precedent considers gender 
dysphoria claims not to be actionable 
under the ADA due to an exclusionary 
provision of “sexual identity disorders,” 
but the NY State and City laws do not 
have such an exclusion, so the disability 
claims can continue under those statutes. 
In an opinion issued on October 18, 
2022, devoted to the 4th Amended 
complaint and focusing solely on the 
retaliation claims, Judge Koeltl found 
that the newly amended complaint had 
provided factual allegations sufficient 
to revive the retaliation claims that 
were previously dismissed, finding that 
temporal proximity to protected activity 
(Lerario’s formal complaints to the 
institutional defendants are protected 
activity under the anti-discrimination 
statutes) supported an inference 
of retaliation. The on-line docket 
reflects several attempted settlement 
conferences, thus far unsuccessful. 
Lerario v. NewYork-Presbyterian/
Queens, 2022 WL 10652060, 2022 U.S. 
Dist. LEXIS 190379 (S.D.N.Y., Oct. 18, 
2022). Our thanks to attorney Jillian 
Weiss, a longtime LeGaL member and 
leader, for providing the transcript of 
the otherwise unpublished bench ruling 
from February 28. 

NEW YORK – The Associated Press 
reported that a federal civil jury 
concluded on October 18 that actor 
Kevin Spacey did not sexually molest 
actor Anthony Rapp when both 
were “relatively unknown actors” in 
Broadway plays in 1986. At the time, 
Rapp was 14 and Spacey was 26. The 
jury verdict in the lawsuit by Rapp 
against Spacey came at the end of a 
three-week trial during which both 
parties testified. The civil tort case, 
brought under diversity jurisdiction, 
was litigated before U.S. District Judge 
Lewis A. Kaplan in the Southern District 
of New York. In addition to various 
unpublished rulings, mainly evidentiary, 
during the course of the litigation, there 
was one officially published decision, 

Rapp & C.D. v. Fowler, 537 F.Supp.3d 
521 (S.D.N.Y. 2021), in which the court 
denied a motion by plaintiffs to proceed 
anonymously. The defendant’s legal 
name is Kevin Spacey Fowler, which 
explains the title of the case. 

NEW YORK – Yeshiva University 
formally suspended all undergraduate 
student club activity on campus after 
the Supreme Court refused to stay an 
order by New York County Supreme 
Court that the University “immediately” 
recognize YU Pride Alliance as a 
student club. The announcement 
came just days before the Jewish High 
Holidays when campus activities are 
normally stopped for about three weeks 
for religious observance. YU Pride 
Alliance notified the University that it 
would not insist on compliance with the 
trial court’s order while YU’s appeal 
was pending in the New York Courts, 
so there was no need for a stay. After 
the conclusion of the holidays, YU 
announced their new stratagem: The 
University would unilaterally establish 
a “club” for LGBTQ students to be run 
by YU consistent with Orthodox Jewish 
practice, but nobody is fooled by this 
and clearly it would not comply with the 
trial court’s order. Meanwhile, an appeal 
is expected to be argued before the 
Appellate Division, First Department, 
sometime in the next few months. 
Initially the case turns on whether YU 
is a “religious organization” within 
the meaning of the NYC Human 
Rights Law’s exemption from the 
public accommodation provisions for 
religious organizations. The trial court 
concluded, based on YU’s certificate of 
incorporation and public representations 
in the past as to its status, that it is a school 
incorporated under the state’s Education 
Law, and not a religious corporation, 
and thus not exempt. Although the U.S. 
Supreme Court’s brief memorandum 
denying the stay did not get into the 
merits, it provoked a dissent from Justice 
Alito (joined by Kavanaugh, Thomas 

and Barrett) arguing that YU has a 1st 
Amendment right to refuse to recognize 
the Pride Alliance and that the Court 
should have protected that right by 
granting the stay. It seems inappropriate 
for the dissenting justices to prejudge 
what a majority of the Court might rule 
if they had this case on the merits.

NEW YORK – She who hesitates 
may be lost. Tami Paladino, who 
identifies as a “lesbian female,” claims 
that she was subjected to hostile 
workplace harassment as an employee 
of Rochester Institute of Technology 
(RIT) throughout her employment 
there, and was discriminatorily 
denied a promotion for which she was 
qualified in February 2018. In May 
2019, she filed a discrimination charge 
with the New York State Division 
of Human Rights, invoking both the 
state Human Rights Law and Title 
VII. She filed her lawsuit against RIT 
U.S. District Court in January 2022, 
asserting claims for sexual orientation 
discrimination, retaliation, and hostile 
work environment under both statutes. 
RIT moved to dismiss as time-barred 
the claims concerning the February 
2018 failure to promote. In Paladino v. 
Rochester Institute of Technology, 2022 
U.S. Dist. LEXIS 181673, 2022 WL 
492289 (W.D.N.Y., Oct. 4, 2022), Chief 
U.S. District Judge Frank P. Geraci, 
Jr., granted RIT’s motion. Paladino 
argued that the failure to promote 
should be considered part of the course 
of hostile workplace environment, to 
which the “continuing violation” rule 
applies, making her claim about the 
denial of promotion timely because 
the last complained-of act regarding 
harassment took place within 300 days 
of her filing with NYSDHR. The court 
rejected that characterization, finding 
that the allegation of discriminatory 
denial to promote was a distinct action, 
so her complaint filed with NYSDHR 
more than a year after the incident in 
question was untimely under Title VII. 
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Furthermore, her lawsuit was filed 
more than three years after the alleged 
failure to promote, making it untimely 
under the state Human Rights Law as 
well, which requires that claims be filed 
“within three years from the alleged act 
of discrimination” (citing Strassberg 
v. Hilton Hotels Corp., 216 F. 3d 1073 
(2nd Cir. 2000)). However, although the 
failure to promote may not be redressed 
through this lawsuit, the case continues 
on Paladino’s other claims of hostile 
environment and retaliation which are 
not affected by this partial motion to 
dismiss. She is represented by Paul F. 
Keneally, Jennifer A. Shoemaker, and 
Stephanie B. Hoffmann, of Underberg 
& Kessler, LLP, Rochester. Judge Geraci 
was appointed by President Barack 
Obama.

NEW YORK – Bloomberg Daily 
Labor Report (Oct. 14, 2022) 
reported a settlement in Gilbert v. 
Dell Technologies, Inc., No. 1:19-
cv-01938 (S.D.N.Y., case dismissed, 
Oct. 13, 2022), in which a transgender 
computer engineer asserted claims of 
discrimination and harassment at the 
Dell unit EMC Virtustream. Gilbert 
claimed she was discharged soon 
after telling the employer that she 
would be transitioning male to female, 
according to the Bloomberg report, and 
that Dell’s Human Resources failed 
to come through on its promise to be 
supportive and ensure a harassment-free 
workplace during Gilbert’s transition. 
In November 2019, District Judge John 
G. Koeltl ruled that most of Gilbert’s 
claims were subject to arbitration, and 
an arbitrator issued an award on liability 
finding for Gilbert under Title VII, the 
Americans with Disabilities Act, and 
the New York State Human Rights Law, 
while rejecting claims asserted under 
the Massachusetts Fair Employment 
Practices Act. Terms of the settlement 
were not contained in the Bloomberg 
report. Gilbert is represented by Jillian 
T. Weiss of Brooklyn, N.Y. 

NORTH CAROLINA – In August, U.S. 
District Judge Loretta C. Biggs (M.D. N. 
Carolina) granted summary judgment to 
plaintiffs in Kadel v. Folwell, 2022 WL 
3226731, and ordered North Carolina 
public employee benefits administrators 
not to enforce the State Health Plan’s 
exclusion and to reinstate coverage 
for “medically necessary services for 
the treatment of gender dysphoria.” 
It appears that prior to 2017, when the 
exclusion was articulated, some such 
services had been covered. In Kadel v. 
Folwell, 2022 WL 11166311, 2022 U.S. 
Dist. LEXIS 190506 (M.D. N. Carolina, 
Oct. 19, 2022), Judge Biggs denies 
the defendants’ motion to stay her 
previously-issued injunction pending 
appeal to the 4th Circuit. The defendants 
complained that the court’s directive 
violates Fed. R. Civ. Pro. 65(d), by 
failing to “describe in reasonable detail . 
. . the act or acts restrained or required.” 
Judge Biggs found this unpersuasive, 
pointing out that she had explained in 
some detail in her prior opinion the 
services that were covered by her order, 
and stated that “Defendants need not 
look anywhere but the Court’s opinion 
to recognize the exclusion at issue in 
the injunction.” The court also rejected 
defendants’ argument that her equal 
protection analysis was flawed, in which 
they attempted to draw an analogy to 
old Supreme Court decisions that had 
rejected the proposition that excluding 
health care coverage for pregnancy 
from an employee health plan was 
sex discrimination. This argument 
(which was rejected by Congress when 
it amended Title VII to overrule the 
Supreme Court’s opinions on this issue) 
has no traction for a district court within 
the 4th Circuit, in light of the Court of 
Appeals’ decision in Gavin Grimm’s 
case, in which the court applied the 
heightened scrutiny appropriate 
for sex discrimination claims to a 
case challenging a school district’s 
restriction of a transgender student’s 
access to restrooms consistent with his 
gender identity. The court also rejected 

the defendants’ arguments on balance 
of harms to the Health Plan or other 
third parties. Plaintiffs are represented 
by Lambda Legal and Transgender 
Legal Defense together with numerous 
cooperating attorneys from law firms. 
Judge Biggs was appointed by President 
Barack Obama. 

OREGON – Pity the pro se plaintiff 
who is suffering real hardship but 
doesn’t understand how discrimination 
law works and ends up getting their 
complaint dismissed. In Gibson v. 
Community Development Partners, 
2022 WL 10481324, 2022 U.S. Dist. 
LEXIS 189828 (D. Or., Oct. 18, 2022), 
Katie A. Gibson, a transgender woman 
who is a residential tenant of the 
defendant, alleges horrific conditions 
in the demised premises and failure of 
the landlord to respond to her repeated 
complaints, suing under federal and state 
fair housing laws, the Americans with 
Disabilities Act, the Rehabilitation Act, 
and other state law claims of negligence 
and intentional infliction of emotional 
distress. District Judge Michael H. 
Simon, an appointee of President Barack 
Obama, grants the defendants’ motion 
to dismiss the federal counts for failure 
to state a claim and declines to retain 
jurisdiction over the state law claims. In 
brief, the judge finds that the plaintiff 
has failed to allege discrimination in 
violation of the federal statutes because 
she has failed to allege discrimination. 
In effect, her complaint says that her 
landlord is failing to protect her from 
all sorts of hazardous activity going on 
in the apartment building, but nothing 
she alleges suggests that the landlord’s 
deficient service has anything to do 
with her gender identity. One of the 
landlord’s arguments is that gender 
dysphoria is specifically excluded from 
protection under the Americans with 
Disabilities Act. There is an express 
exclusion in the ADA of treating “gender 
identity disorders” as disabilities for 
the purposes of the statute, but some 
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courts (including the 4th Circuit) have 
lately distinguished between gender 
dysphoria, a diagnostic term that was 
not in use when the ADA was passed, 
and “gender identity disorders,” and 
have found that persons with gender 
dysphoria are protected under the ADA. 
There is no 9th Circuit precedent on this, 
and Judge Simon states that because of 
the pleading deficiencies he identified, 
he doesn’t have to resolve this question 
in order to dismiss the complaint, 
although he does note the growing body 
of judicial authority finding that gender 
dysphoria is a “disability” under the 
ADA. And, he does give the plaintiff 
until November 16 to file an amended 
complaint (which would be the third 
amended complaint in this case), if 
she can come up with allegations of 
discriminatory treatment. As it is, it 
appears to Judge Simon that this is a 
landlord who treats all the tenants badly, 
and there is no indication in Gibson’s 
pleadings thus far that she is being 
treated worse than any other tenant, 
much less because she is transgender. 

PENNSYLVANIA – Senior U.S. District 
Judge Michael Baylson granted the 
employer’s motion to dismiss a sexual 
orientation discrimination claim, 
finding that the lesbian plaintiff failed 
to allege facts sufficient to raise an 
inference that her sexual orientation had 
anything to do with her discharge. He 
also found that her factual allegations 
were insufficient to support a hostile 
work environment claim. However, he 
denied the motion to dismiss claims of 
age and disability discrimination, and 
the dismissal of the sexual orientation 
claims was without prejudice, giving 
fourteen days to replead with more 
factual allegations. Emerson v. Stern & 
Eisenberg, P.C., 2022 WL 10208548, 
2022 U.S. Dist. LEXIS 189116 (E.D. 
Pa., Oct. 17, 2022). The plaintiff is an 
attorney who claims that her identity as 
a lesbian was known “throughout” the 
firm when she was hired by the defendant 

law firm and, shortly thereafter, 
promoted to the position of Director 
of Business Law. She claims she was 
subjected to “implicit bias” throughout 
her employment, reflected in comments 
and questions by co-workers about 
whether she was the biological mother 
of her children, which she claimed 
created a hostile work environment, 
and that the firm’s Operations Manager 
began to pressure her to expand her 
job duties in an attempt to push her 
out of her job. She was diagnosed with 
hypertension and hospitalized, leading 
her to request in work remotely. (This 
was early in the COVID pandemic.) Her 
request was granted but she as laid off 
four days later, purportedly for “lack of 
work,” which she claims is pretextual. 
Plaintiff, age 61, later learned that her 
job duties had been reassigned to three 
employees younger than her, and she 
claims to have been the oldest attorney 
that was furloughed or terminated and 
subsequently not rehired by the firm. 
She charges discrimination because 
of sexual orientation and gender, age 
and disability. Her sexual orientation 
discharge claim foundered on her lack 
of comparator evidence. She asked 
the court to presume that similarly 
situated employees who were not laid 
off were straight, which it refused to 
do. “As a preliminary matter,” wrote 
Judge Baylson, “Plaintiff argues that 
all comparators or individual who 
could reasonably be interpreted to be 
comparators referenced in the Amended 
Complaint should be inferred to be 
heterosexual for purposes of Plaintiff’s 
sexual orientation discrimination claim. 
It would be improper to do so: those 
facts are not alleged in the Amended 
Complaint, and Plaintiff does not 
provide any support for her argument 
that the ‘largely heteronormative’ nature 
of society enables courts to make such 
an inference in spite of established 
precedence to the contrary . . .” As a 
result, says the court, “Plaintiff fails 
to allege that any of the individuals 
who could be considered comparators 

were outside of the protected class of 
LGBTQ+ employees . . . .” Perhaps she 
can replead more specific allegations 
to this. The plaintiff is represented by 
David M. Koller Law PC, Philadelphia. 
Senior Judge Baylson as appointed by 
President George W. Bush.

WISCONSIN – Pro se employment 
discrimination claims frequently 
founder on the plaintiff’s lack of 
knowledge about the procedural and 
jurisdictional requirements for filing 
suit on the specific claims that they 
have. Sherman v. Conagra Foods, Inc., 
2022 WL 5242659, 2022 U.S. Dist. 
LEXIS 893055 (E.D. Wis., Oct. 6, 2022), 
well illustrates this point. Mitchell J. 
Sherman, who identifies as male/non-
heterosexual/nonbinary, claims to have 
been subjected to various forms of 
discrimination in violation of Title VII 
and the ADA as well as Wisconsin’s 
civil rights law. Their charge filed with 
the Wisconsin Department of Workforce 
Development and cross-filed with EEOC 
did specify sex discrimination, but failed 
to include factual description of all the 
ways in which Sherman claimed to have 
suffered discrimination. Responding to 
a motion to dismiss, U.S. Magistrate 
Judge Stephen C. Dries pointed out 
that (1) Sherman’s retaliation claim 
under the Wisconsin statute had to be 
dismissed because that statute expressly 
states that it does not create a private 
right of action for retaliation, leaving 
such issues to be adjudicated by the 
agency rather than a court, and (2) many 
of the specific discrimination claims 
made by Sherman in their complaint 
were not expressly mentioned in their 
EEOC administrative discrimination 
charge, thus creating an exhaustion of 
administrative remedies problem. In 
dissecting the complaint, Judge Dries 
notes various ways in which Sherman’s 
arguments and factual assertions fail to 
track with charges they filed. Although 
some of their claims will continue, 
several specific claims are dismissed.
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CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

U.S. COURT OF APPEALS, 7TH 
CIRCUIT – Herewith another poor 
sucker who sought sex on Grindr and 
ended up in the clink. United States v. 
Dean, 2022 U.S. App. LEXIS 29164, 
2022 WL 11587950 (Oct. 20, 2022). 
Timothy Dean posted a notice on 
Grindr on February 15, 2020, explicitly 
looking for gay sex, describing what he 
liked to do. An FBI agent who was part 
of “Operation Cupid’s Arrow,” a sting 
operation to identify and arrest adults 
looking for sex with minors, promptly 
responded to Dean’s posting with an 
expression of interest. Within the first 
few text exchanges, the FBI agent, posing 
as “Conner,” stated that he was 14 years 
old. (Conner’s Grindr profile said he was 
18.) Dean, relying on his understanding 
that only persons age 18 or older could 
sign up for Grindr, proceeded to set up 
an assignation with Conner, and when 
he showed up at the appointed place 
and time, was promptly arrested. At his 
federal trial for “attempted enticement 
of a minor to engaged in prohibited 
sexual conduct” (18 USC Sec. 2422(h)), 
Dean submitted an entrapment charge to 
be given to the jury, but the trial judge 
refused to give the charge, finding that 
there was no basis for an entrapment 
defense. The jury convicted Dean, who 
was sentenced to 10 years imprisonment 
followed by eight years of supervised 
release. He appeals the withholding of 
the entrapment defense. By an unsigned 
order, a panel of the 7th Circuit affirmed 
the conviction. “The claim that the 
government used false representations is 
the only one with even a minimal level 
of support,” wrote the court, “and that 
is based on the posting on Grindr, a site 
that is restricted to those 18 years of age 
and older. Moreover, the government 
agent used a photo of a young-looking 
but 20-year-old source, identified in 
the Grindr profile as 18 years old, and 

later represented to Dean as 14 years of 
age. Dean argued that the government 
therefore fraudulently misrepresented 
the age of the person depicted . . . The 
age restriction on Grindr limiting users 
to those age 18 or over is, like many 
similar online age restrictions, far from 
a guarantee. Dean acknowledged at trial 
that he was aware that people frequently 
lied about their age on Grindr. In fact, 
Dean acknowledged that he lied about 
his own age, representing himself as 
33 years old when he was actually 37. 
Moreover, Dean also admitted that he 
had communicated with a minor on 
Grindr in the past, who was a person 
who purported to be intersex; he 
state that he asked for pictures of the 
person’s face, and then later deleted 
his messages to that person because 
he was not interested in a minor and 
was under the impression that he was 
not supposed to continue chatting with 
minors. Therefore, Dean was aware that 
Conner’s presence on Grindr did not 
ensure that he was 18, not did it mean 
that Conner was honestly stating his 
age. More importantly, Conner revealed 
to Dean almost immediately in their 
communication that he was 14 years old, 
as shown in the recording of the actual 
messages.” Thus, the court concluded, 
the government was not guilty in this 
instance of falsely enticing Dean to do 
something he was not otherwise minded 
to do. “Upon arriving at Conner’s 
purported residence,” wrote the court, 
“Dean messaged ‘I’m nervous,’ to 
which Conner replied, ‘Me too,’ and 
then Dean sent his final message which 
was ‘you are so young.’” Concluded 
the court, “there is no evidence in the 
record of government inducement, 
and for that reason alone the district 
court properly refused the entrapment 
instruction.” Dean is represented by 
Peter W. Henderson, Office of the 
Federal Public Defender, Urbana, IL. 
The panel consisted of Circuit Judge 
Ilana Diamond Rovner (appointed by 
President George H.W. Bush), Senior 
Circuit Judge Diane P. Wood (appointed 

by President Bill Clinton), and Circuit 
Judge Amy J. St. Eve (appointed by 
President Donald J. Trump).

NEW YORK – In People of the State of 
New York v. Suttle, 2022 WL 5234833, 
2022 N.Y. Slip Op. 05618, 2022 N.Y. 
App. Div. LEXIS 5493 (Oct. 6, 2022), 
the Appellate Division, 1st Department, 
unanimously rejected Robert Suttle’s 
argument that his Louisiana conviction 
for engaging in sex without disclosing 
his HIV status to his partner – which 
resulted in him being adjudicated a sex 
offender who must register as such in 
Louisiana – should not require him to 
register as a sex offender in New York, 
to which he has moved. Suttle argued 
that because his behavior is not a crime 
under New York law, which provides 
stringent protection against forced 
disclosure of a person’s HIV status, he 
should not be required to register in 
New York. N.Y County Supreme Court 
Justice Arlene D. Goldberg, rejecting 
Suttle’s argument and adjudicated him 
a level one sex offender pursuant to 
Correct Law art. 6-C, requiring him 
to register in New York. Responding 
to his appeal, N.Y. County District 
Attorney Alvin Bragg’s office pointed 
out that the statute in question, as 
previously construed by the Appellate 
Division in People v. Hoyos-Sanchez, 
147 App. Div. 3d 701, leave to appeal 
denied, 29 N.Y.3d 912 (2017), compelled 
Justice Goldberg to issue the order. 
“Defendant argues that the legislature 
could not have intended the registration 
requirement involving out-of-state 
convictions to apply to convictions for 
conduct the same legislature has chosen 
not to criminalize,” wrote the court. 
“However, Correction Law Sec 168-
a(2)(d)(ii) has precisely that effect in 
some instances, because ‘the legislature 
has also chosen to make some out-of-
state felonies registrable based solely 
on how they are treated in the foreign 
jurisdictions,’” quoting from Hoyos-
Sanchez. As to whether this is just or fair, 

CRIMINAL LITIGATION notes



28   LGBT Law Notes   November 2022

the court asserted that the registration 
requirement is “substantially related to 
important government objectives. These 
include preventing sexual activity from 
occurring without the participants’ 
informed consent, and preventing a 
sex offender from evading registration 
requirements through the expedient of 
moving to a state with laws that would not 
have been violated if the same conduct 
had occurred here.” The court rejected 
Suttle’s due process argument to the 
contrary. The D.A.’s office also argued 
that by making public statements about 
his case, Suttle had effectively waived 
any right of confidentiality in his HIV 
status, but the court stated that it was not 
considering this “alternative argument” 
in support of applying the registration 
requirement. Suttle was represented 
on appeal by Twyla Carter and Lorca 
Morello, The Legal Aid Society.

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

CALIFORNIA – Pro se transgender 
inmate Kristopher G. French claims 
she was subjected to sexually abusive 
strip searches by a sergeant (Mitchell) 
because of Mitchell’s claim that French 
was a white supremacist. Her trans 
cellmate was subjected to the same 
conduct, but she is not a plaintiff. French 
admitted that they had an Odonist poster 
on their cell wall, which they claim to be 
a religion. [Note: A review of the Odonist 
website shows that Odonists base their 
beliefs on theology that praises Nordic 
Europeans and has a strong anti-Semitic 
tract.] Mitchell made French bend over 
and spread her buttocks repeatedly, 
finally forcing her to insert her fingers 
into her anus and then into her mouth 
– on threat of disciplinary charges. In 

French v. Mitchell, 2022 WL 4872418 
(S.D. Calif., Oct. 3, 2022), U.S. District 
Judge Michael W. Anello (appointed by 
President George W. Bush) screened 
the complaint and allowed French to 
proceed under the Eighth Amendment, 
citing Bearchild v. Cobban, 947 F.3d 
1130, 1144-5 (9th Cir. 2020), which 
made unconstitutional searches that 
exceed “what was required to satisfy 
whatever institutional concern justified 
the initiation of the procedure”; that 
are conducted “for the purpose of 
humiliating, degrading, or demeaning 
the prisoner”; or that are “excessive, 
vindictive, harassing, or unrelated to 
any legitimate penological purpose.” 
See also, Michenfelder v. Sumner, 860 
F.2d 328, 332 (9th Cir. 1988) (same). 
Judge Anello does not mention the First 
Amendment, the Fourth Amendment or 
the Equal Protection Clause. 

CALIFORNIA – Pro se transgender 
inmate Joseph C. Moore sued California 
prison officials in April of 2022 for 
denial of a single cell in a transgender 
“hub” in California, claiming she 
was attacked on at least one occasion 
and suffered threats and harassment 
from cellmates. In Moore v. Palmer, 
2022 WL 15116639 (S.D. Calif., Oct. 
26, 2022), U.S. District Judge Janis L. 
Sammartino (appointed by President 
George W. Bush) denied her motion for 
a preliminary injunction. It took five 
months for Judge Sammartino to screen 
the in forma pauperis complaint; in 
the interim, Moore sought preliminary 
relief twice. Upon screening in 
September of 2022, Judge Sammartino 
dismissed claims against defendants 
who did no more than “process” 
Moore’s grievances. She also dismissed 
all claims based on Equal Protection 
and Due Process, writing that Moore 
failed to allege “intent” to discriminate 
based on transgender status and that 
she admits receiving consideration for 
a single cell. The claims against the 
remaining defendant sound under the 

Eighth Amendment. [Note: Moore 
relies on new sections of the California 
Penal Law – §§ 2605, 2606(a)(4), and 
2606(b) – that require identification of 
trans inmates and full consideration of 
requests for single cells, with written 
documentation of the reasons if a single 
cell is denied. Judge Sammartino does 
not mention them. It strikes this writer 
as premature as a matter of discretion to 
deny Equal Protection on the pleadings 
without seeing the defendants’ 
justifications, even if state law cannot 
form the basis of a federal injunction.] 
Judge Sammartino relies primarily on 
the fact that the U.S. Marshal has not 
yet served any defendant in denying 
preliminary relief. Whose fault is that? 
Expanding, Judge Sammartino finds 
it unlikely that Moore will prevail on 
the merits, noting her major assault 
was four years ago. For a good report 
on California’s compliance with the 
new legislation, see Miller, “California 
Prisons Grapple with Hundreds of 
Transgender Inmates Requesting New 
Housing,” Los Angeles Times (Apr. 5, 
2021).

ILLINOIS – Gay inmate Scott 
McMahon, pro se, alleges that he was 
sexually assaulted by the same inmate 
twice over a three-week period in 2020 
and that defendants failed to protect 
him. McMahon says that defendants did 
not take him seriously. He said that they 
“doubted” his complaints and conveyed 
this message to other inmates. He also 
says he was the victim of retaliation 
for filing complaints under the Prison 
Rape Elimination Act [PREA]. He 
attached some sixty pages of documents 
(grievances, PREA complaints, 
responses, etc.) to his complaint in 
McMahon v. Johnson, 2022 WL 
7054810 (C.D. Ill., Oct. 12, 2022), which 
U.S. District Judge James E. Shadid 
(appointed by President Barack Obama) 
dismissed with leave to amend. Judge 
Shadid found the complaint did not 
specify who did what and when, even 
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with its attachments, which violated 
F.R.C.P. 8. [Note: This writer skimmed 
the attachments. It seems that McMahon 
complained a lot, apparently at least 
once through the highest level, but the 
responses were that defendants did not 
credit his complaints – at least in part 
because they thought McMahon was 
sexually active in the prison and the 
aggressor denied the events or they said 
they were consensual.] Judge Shadid 
does a good job of telling McMahon 
what he needs to do to state claims for 
deliberate indifference to his safety 
and for retaliation. He directs the Clerk 
to send McMahon a form prisoner 
complaint. Judge Shadid also says that 
PREA has no private cause of action, 
citing district court decisions in the 
Seventh Circuit. For a discussion of 
the refusal of correctional officials 
to believe “unsubstantiated” inmate 
reports of sexual assault, see Article on 
the Federal Bureau of Prisons, this issue 
of Law Notes.

LOUISIANA – Sadly, this is another 
clueless disposition of a pro se inmate 
case by a federal judge. After sitting on 
the objections to the recommendation 
of U.S. Magistrate Judge Scott D. 
Johnson for over a year, U.S. District 
Judge Brian A. Jackson (an appointee 
of President Barack Obama) adopts 
the recommendation and dismisses 
McLelland v. Singh, 2022 WL 11269647 
(M.D. La., Oct. 1, 2022), with prejudice. 
The decision is wrong on almost every 
legal point. HIV positive inmate Dustin 
McLelland received a medical call-
out for specified HIV tests. His was 
the only medical call-out among more 
than a dozen inmates listed – and the 
only one with tests mentioned that 
would reveal HIV status to an informed 
viewer. (Other call-outs said “library,” 
“rec.,” “counsellor,” “work,” and so 
forth.) No defendant was served, and no 
penological justification was presented 
for the inclusion of the specific tests to 
be administrated in a “medical” call-

out that was sent through the general 
inmate population. In fact, attached 
to McLelland’s complaint are papers 
from his grievance, in which he won his 
appeal, with what amounts to an apology 
– a “we-didn’t-mean-to-do-it-and-we-
won’t-do-it-again” phraseology – which 
the court said amounted to a concession 
by McLelland that the defendants acted 
with no more than negligence. Here, 
Judge Jackson cites only Alfred v. 
Corr. Corp. of Am., 437 F. App’x 281, 
285 (5th Cir. 2011), for the proposition 
that intentional violation of privacy 
is required. This is contradicted by 
Alfred itself. In Alfred, the Fifth Circuit 
remanded a case where HIV records of 
one HIV+ patient were interspersed with 
records requested by another patient, 
thereby revealing the first inmate’s HIV 
status. The Circuit remanded a dismissal 
for factual development of the intent 
issue, including whether the keeping of 
medical records was so haphazard as 
to constitute recklessness sufficient to 
be deliberate indifference to privacy. A 
dismissal with prejudice prior to service 
was improper on these facts.

MICHIGAN – Bisexual prisoner Myron 
Jessie, pro se, sued various defendants 
for denial of mental health services 
in Jessie v. Michigan DOC, 2022 WL 
4714902 (W.D. Mich., Oct. 3, 2022). 
U.S. District Judge Paul L. Maloney 
(appointed by President George W. 
Bush) allows him to proceed for 
damages against his counsellor, the 
unit chief, and the head of psychiatry at 
Michigan’s Marquette prison. Because 
Jessie has been transferred, his claims 
for injunctive relief are moot. The events 
unfolded over a period of about three 
years, during which Jessie’s Complaint 
indicates he progressively deteriorated 
in mental health. He first accuses his 
counselor (Harris) of “ignoring” him. 
Later, when he revealed his attraction 
to men, Harris ridiculed him and 
“outed” him to the unit. Harris also 
allegedly demanded sexual favors for 

better mental health treatment. Jessie 
complained to the unit chief (Hares), who 
Jessie says “dismissed” him. Jessie also 
says that the head psychiatrist (Anthony 
Beaudrou) withdrew his diagnosis of 
severe mental illness. [Note: This writer 
could not find “Anthony Beaudrou” 
among Michigan licensed physicians or 
in the national database of the Board of 
Psychiatry.] Jessie says that he attempted 
suicide on multiple occasions, drew on 
his cell walls with his own blood, ate 
his blood clots, and had multiple trips 
to emergency rooms. He also said some 
of his behavior was videotaped. It is 
impossible for this writer to know what 
to make of all this. I remember seeing 
the cells of rabidly mentally ill patients 
with AIDS dementia in the 1980’s who 
drew on their walls with feces – only 
to have their charts record them as 
“manipulative.” Judge Maloney took 
six months to screen this case. Then, he 
stayed service and answer and referred 
the claims he allows to proceed to 
mediation for 120 days. In such order, 
he denied Jessie’s request for discovery 
of his own medical and mental health 
records. If Judge Maloney were serious, 
he would appoint limited counsel for 
mediation and allow her to see the health 
records and whatever videotape exists, 
rather than leave this plaintiff to his own 
devices against the Michigan Attorney 
General, who will have access to these 
documents and to the defendants. If 
mediation “fails,” process will issue on 
harassment claims against Harris, denial 
of mental health care against Harris, 
Hares, and Beaudrou, and pendent state 
tort claims against the same three.

MISSISSIPPI – Pro se transgender 
prisoner Demario Dontez Walker has 
filed dozens of federal lawsuits that 
have been dismissed for failure to state 
a claim, and she is subject to the “three 
strikes” rule of the Prison Litigation 
Reform Act, prohibiting further fillings 
in forma pauperis unless in “imminent 
danger.” 28 U.S.C. § 1915(g). In Walker 
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v. Perry, 2022 WL 8176157 (S.D. 
Miss., Oct. 14, 2022), U.S. Magistrate 
Judge Robert H. Walker conducted an 
evidentiary hearing on whether Walker’s 
allegation of suicidal ideation from 
lack of treatment for gender dysphoria 
was sufficient imminent danger at the 
time of filing her lawsuit to invoke the 
“imminent danger” exception to the 
three strikes rule. The evidence at the 
hearing included Walker’s testimony, 
a prison physician’s testimony, and 
Walker’s mental and medical records. 
The magistrate rejected Walker’s 
attempt to offer expert testimony through 
professional journal articles that did 
not discuss her case in particular. U.S. 
District Judge Halil Suleyman Ozerden 
(appointed by President George W. 
Bush) rejected Walker’s objections to 
the magistrate judge’s recommendation 
to dismiss the case without prejudice 
and to impose further sanctions. Walker 
could not be specific about the dates 
of prior suicide attempts of self-harm 
before filing her lawsuit, and her prison 
records repeatedly noted negative 
suicide assessments. On de novo review, 
Judge Ozerden found that “Walker’s 
testimony undermine[d] the credibility 
of her imminent danger assertion,” and 
“Walker’s imminent danger assertion is 
inconsistent with her medical records.” 
This continues for over 8,000 words, 
but the point is the same. The opinion 
includes what it calls a partial listing 
of the dozens of “frivolous” cases filed 
by Walker in the Southern District of 
Mississippi and elsewhere, including at 
last one fine imposed for vexatious filing 
that has not yet been paid. Walker is 
enjoined from further filings or motions 
to proceed in forma pauperis without 
leave of court. The case is useful only for 
the precedent that a transgender inmate 
claiming present suicidal ideation can 
obtain a hearing on “imminent danger” 
when under a “three strikes” IFP bar. 

NEW JERSEY – Pro se gay inmate 
David Doby sues fourteen defendants 

in connection with various claims of 
harassment, assault, protection from 
harm, retaliation, and conditions of 
confinement in Doby v. Doe, 2022 
WL 5242297 (D.N.J., Oct. 6, 2022). 
The operative events involve two 
different prisons. U.S. District Judge 
Christine P. O’Hearn screens the case 
and allows certain claims to proceed. 
Judge O’Hearn dismisses the verbal 
harassment claims of officers who 
taunted Doby for being gay. She allows 
claims against a sergeant and an officer 
who failed to respond timely to Doby’s 
expressions of fear prior to an assault 
from another inmate. She allows a 
claim against another Sergeant and an 
officer for “locking up” Doby after he 
complained about the assault. Doby 
was moved after the assault, and Judge 
O’Hearn allows a claim that the sink 
in his new cell did not work for sixteen 
days, forcing him to use toilet water for 
washing and brushing his teeth. This 
claim is allowed to proceed to service 
against five officers, a sergeant, and 
a nurse. [Note: While a broken sink 
claim under the Eighth Amendment 
can exist if it persists for years –Scott v. 
Plante, 641 F.2d 117, 128 (3d Cir. 1981) 
– sixteen days is “iffy.” See Gibson v. 
Crouch, No. 20-2021 (3d Cir., March 26, 
2021) (dismissing broken sink lasting 
eight days).] In another claim, Doby 
asserts that he was taken to the shower 
cuffed behind his back, while an officer 
stated: “I thought you liked it behind the 
back.” She dismisses this claim without 
elaboration, along with allegations 
against a bystander officer who did not 
intervene. In this writer’s view, taking an 
inmate to the shower cuffed behind his 
back is inherently dangerous for assaults 
and for safety from falls. Judge O’Hearn 
allows Doby to sue five inmates for state 
law battery. She allows Doby leave to 
amend, and she denies appointment of 
counsel without prejudice to renew after 
everyone has been served and defense 
counsel enters the case. This seems 
backwards. Doby needs legal advice 
now. The “sink” claims are unlikely to 

survive. This writer has never advised 
an inmate to sue other inmates while 
still incarcerated. The opinion reveals 
a naivete about prisons. Judge O’Hearn 
was appointed by President Joe Biden. 

WASHINGTON – In United States 
v. Bradbury, 2022 WL 11429291 
(E.D. Wash., Oct. 19, 2022), Senior 
U.S. District Judge William Fleming 
Nielsen (George H.W. Bush) ruled that 
a federal transgender prisoner could 
seek compassionate release under 18 
U.S.C. § 3582(c)(1)(A) on the grounds 
that transition surgery was being 
denied. This is an apparent case of first 
impression that the government resisted. 
On the facts, Judge Nielsen found 
resolution to be an easy call. Bradbury 
is a recidivist offender of sexual crimes 
involving children. She has not made 
a request for transition surgery under 
the Bureau of Prisons new standards. 
Moreover, she presents no plan for how 
she would accomplish surgery were 
she to be released. Consideration of the 
discretionary factors (including offense 
and community safety) points against 
release. Bradbury’s medical records 
are sealed at Bradbury’s request. She is 
represented by Ayers Law Firm, PLLC, 
and the Federal Public Defender (both 
Spokane).

WISCONSIN – Pro se transgender 
prisoner Melissa Balsewicz is a frequent 
litigator in both federal districts in 
Wisconsin and in the Seventh Circuit. 
She has made some good law, and her 
cases have been reported some half-
dozen times by Law Notes. She is 
back – on a claim of retaliation (sexual 
harassment) under the Prison Rape 
Elimination Act. We last encountered 
her in Law Notes, September 2022. 
This case, Balsewicz v. Moungey, 
2022 U.S. Dist. LEXIS 192210 (ED. 
Wisc., Oct. 21, 2022), raising ongoing 
claims of retaliation, is before U.S. 
Magistrate Judge William E. Duffin for 
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all purposes. Balsewicz was allowed to 
amend her complaint, and this ruling 
considers exhaustion of administrative 
remedies as to the amended complaint 
under the Prison Litigation Reform 
Act [PLRA]. The proceedings are 
unusual in that defendants conceded 
“enough notice” about retaliation claims 
against five defendants to satisfy PLRA 
“exhaustion.” Judge Duffin therefore 
says that the record supports a finding of 
exhaustion as to these defendants based 
on “some combination or aggregation of 
Balsewicz’s inmate complaints,” which 
he says “the court need not take the time 
to discern.” [Neither will this writer, 
except to re-emphasize that exhaustion 
is an affirmative defense, and these 
defendants were found to have waived 
it.] By comparison, Judge Duffin finds 
lack of particularity of exhaustion as 
to the remaining defendants, and he 
dismisses without prejudice. This is a 
rare example of an inmate’s obtaining a 
measure of success on PLRA exhaustion 
by exhausting defense counsel and the 
bench.

LEGISLATIVE & 
ADMINISTRATIVE  NOTES
By Arthur S. Leonard

U.S. CONGRESS – LGBTQNation.
com reported on October 19 that some 
House Republicans had introduced a 
bill that would ban any entity receiving 
federal money from talking about 
sexual orientation or gender identity 
to children under the age of 10, going 
a step further than Florida’s infamous 
“don’t say gay” law. Thirty-two 
Republicans co-sponsored the measure 
introduced by Rep. Mike Johnson 
(R-LA), which he titled the “Stop the 
Sexualization of Children Act.” Federal 
funding would be cut to libraries, school 
districts, hospitals, government entities, 
or other organizations for “hosting 
or promoting any program, even, or 
literature involving sexually-oriented 

materials.” The news report suggested 
that one of Johnson’s articulated goals is 
to stop government entities from “hiring 
strippers to perform for children,” a 
phenomenon that we had not previously 
heard about, but which is perhaps 
prevalent in Rep. Johnson’s district. 
Sounds like good government work for 
the in-shape unemployed, so maybe it’s 
a good thing that this would never pass 
the Senate, which is always ready for a 
hot strip show. 

U.S. DEPARTMENT OF VETERANS 
AFFAIRS – The Department announced 
on October 13 regarding survivor 
benefits that if a veteran and spouse 
were not married long enough for 
a surviving spouse to be entitled to 
benefits, the Department will partially 
waive the durational requirement 
and count the time when the partners 
were in a marriage-type relationship 
prior to the Obergefell decision in 
determining eligibility for the benefits. 
Detailed explanations of VA’s current 
health offerings are available at the 
Department’s LGBTQ+ Health Program 
website.

UNITED STATES SOCIAL SECURITY 
ADMINISTRATION – The Social 
Security Administration announced on 
October 19 that people will be “allowed 
to select the sex that best aligns with their 
gender identity in records,” reported the 
New York Times, which explained, “The 
agency said it would now accept people’s 
self-identified gender identity of male or 
female, even if their identity documents 
show otherwise, and it is exploring a 
future policy that would allow for an ‘x’ 
sex designation for people who do not 
identify as either male or female.” (The 
Biden Administration had previously 
agreed to using an “x” sex designation 
on passports for people who consider 
themselves to be non-binary in terms 
of gender, in settlement of long-running 
litigation.)

FLORIDA – The Florida Board of 
Education voted to approve two measures 
at its meeting on October 19, according 
to a press advisory from Human Rights 
Campaign. One requires schools to notify 
parents if the bathrooms and locker 
rooms in the school are not separated 
on the basis of “biological sex,” which is 
inconsistent with guidelines under Title 
IX issued by the Biden Administration 
by under contestation in the courts. The 
other threatens to revoke licenses of K-3 
teachers who violate the recently-enacted 
“Don’t Say Gay Law” by teaching about 
sexual orientation or gender identity to 
their students. The Hill, Oct. 26. * * * At 
the end of October, a jointed committee 
of the Florida Board of Medicine 
and the Florida Board of Osteopathic 
Medicine reportedly voted in favor of 
new guidelines that would ban gender-
affirming care for minors, which could 
“effectively force transgender minors in 
the state to de-transition,” according to 
an October 31 report by LGBTQNation.
com. 

MICHIGAN – Republican state 
legislators have proposed a measure to 
amend the state’s penal code to provide 
that parents or doctors who “consent to, 
obtain, or assist with” gender-affirming 
care to minors are committing child 
abuse. Life imprisonment is suggested 
as the penalty for violating the law. This 
is a copycat of an Alabama law whose 
enforcement has already been partially 
enjoined by a federal court. 

NEW YORK – On October 17, Governor 
Kathy Hochul signed a new state law that 
clarifies that the Older Americans Act of 
1965, a federal law that directs resources 
to senior based on “greatest social need,” 
will include consideration of barriers or 
isolation caused by sexual orientation, 
gender identity and expression, or HIV 
status, as well as hurdles stemming from 
a person’s race or ethnicity. TheHill.
com, Oct. 18.
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OHIO – The city council of Cleveland, 
Ohio, voted on October 10 to enact an 
ordinance prohibiting licensed health 
care professionals from performing 
conversion therapy on minors. According 
to a report in CityBeat.com Cleveland is 
the fourth municipality in Ohio to enact 
such a ban, after Cincinnati, Columbus, 
and Cleveland Heights. The ordinance 
provides that licensing bodies should 
be notified if any licensed professional 
engages in such conduct. The Council’s 
legislative findings noted the view of 
professional associations that conversion 
therapy is harmful to minors. The City 
Health Department is the designated 
enforcement agency. 

INTERNATIONAL NOTES
By Arthur S. Leonard

CENTRAL AFRICAN REPUBLIC – 
The parliament of the Central African 
Republic approved a bill on October 6 
to reinforce a 2006 statute establishing 
rights and obligations of people living 
with HIV, focusing on “social protection 
of people living with HIV.” According to 
a news report, the law deals with testing, 
prevention, repression of discrimination, 
and promotion of human rights. 

MEXICO – State of Mexico, the 
country’s most populous state, enacted 
marriage equality on October 11, 
according to a Reuters report. The 
vote in the state legislature was 50-16. 
With close to 17 million inhabitants, 
the state is more populous than several 
other Latin American countries. The 
enactment brings the state into line with 
constitutional requirements spelled out 
by the Supreme Court of Mexico. * * * 
The nation’s Senate approved a ban on 
conversion therapy, authorizing criminal 
penalties for practitioners, doubled if their 
“patients” are minors, senior citizens, or 
persons with disabilities. Rex Wockner 
reports that the vote was overwhelming 
– 69-2 with 16 abstentions. The measure 

will next be considered by the Chamber 
of Deputies. * * * Tabasco state 
legislators enacted marriage equality 
on October 20, to be followed shortly 
by Tamaulipas and Guerrero state, thus 
making same-sex marriage available 
through administrative procedures 
throughout Mexico. The Supreme Court 
of the Nation has ruled numerous times 
that the constitution requires the states to 
allow and recognize same sex marriages, 
but effectuating this “on the ground” 
required action by state legislatures, 
executives, or administrators. By the end 
of October, it could be said that same-
sex couples living anywhere on the 
North American continent have access 
to same-sex marriages. Canada was 
the first of the three North American 
countries to have marriage equality, 
and access to same-sex marriages in the 
United States became nationwide with 
the Supreme Court’s 2015 Obergefell 
decision.

RUSSIA – The Duma, lower house of the 
national legislature, approved a measure 
that would revise the 2013 law banning 
“propaganda” about homosexual 
relationships to children so as to apply 
it across the board. Under the revised 
version, it would ban all Russians from 
promoting or “praising” same-sex 
relationship or publicly suggesting that 
they are normal, regardless of the age 
of the audience to which it is directed. 
The measure would impose substantial 
fines for violations, according to a CNN 
report on October 27. Before it can go 
into effect, it would need to be approved 
by the Federal Council and then signed 
by President Putin. Nobody doubts that 
these steps will ensue. * * * Russian 
authorities fined TikTok for “failing to 
delete content that violates Russian laws 
on ‘LGBT propaganda,’ according to a 
Reuters report on October 5. 

SLOVENIA – On October 4, the 
legislature voted 48-29 to approve 
an amendment allowing same-sex 

marriages and adoptions, following up 
on a constitutional court ruling over 
the summer, according to a report by 
LGBTQNation.org. 

PROFESSIONAL NOTES
By Arthur S. Leonard

LAMBDA LEGAL announced that 
JENNIFER C. PIZER has been 
appointed to head Lambda’s legal 
staff. Pizer, a longtime Lambda staff 
member (since 1996), was serving as 
“acting” Chief Legal Officer after her 
predecessor, SHARON MCGOWAN, 
left the organization last spring. Over the 
summer, she received the Dan Bradley 
Award for lifetime contributions to 
LGBT legal rights from the National 
LGBTQ Bar Association. 
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