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5th Circuit Panels Deny Refugee Relief to Latin American 
Petitioners
By Arthur S. Leonard

Legal formalism triumphed in 
Ibarra-Avilez v. Garland, 2022 WL 
175538, 2021 U.S. App. LEXIS 1422 
(Jan. 29, 2022), in which a three-judge 
panel ruled in a per curiam opinion 
to affirm a denial of any relief to a 
transgender woman from Mexico 
fighting a removal order. 

The Petitioner, subjected to abuse for 
effeminate behavior as a minor growing 
up in a small village in Mexico, entered 
the U.S. “illegally” at the age of 18 in 
1996, and was noticed for removal 15 
years later. An Immigration Judge (IJ) 
and the Board of Immigration Appeals 
(BIA) rejected her petitions for asylum 
(untimely), withholding of removal, 
or protection under the Convention 
Against Torture (CAT). 

She argued on appeal that the IJ 
erred in not viewing her treatment in 
Mexico through a minor’s eyes, but the 
court found that it could not entertain 
that argument since she failed to present 
it to the BIA. The panel opinion seems 
to view Mexico City as a transgender 
“paradise” and suggested that she could 
avoid trouble by staying there rather 
than returning to the village where her 
family of birth lives. 

In an interesting twist, although 
concurring in the judgment, Senior 
Circuit Judge Patrick E. Higginbotham 
wrote a separate opinion detailing the 
credible record evidence about the 
dangers facing transgender women in 
Mexico, concluding: “To these eyes, 
[Petitioner] will face a dangerous 
situation upon her return to Mexico.” 
And yet, based mainly on the formal 
steps taken by Mexico and Mexico City 
in recent years to enact legal protection 
for transgender people, and in the 
absence of evidence that the Petitioner 
had suffered persecution (as defined in 
U.S. case law) during her childhood in 
Mexico, the panel affirmed the B.I.A.’s 
determination that the Petitioner was 
not entitled to asylum, withholding 
of removal, or protection under the 
Convention Against Torture. 

Judge Higginbotham observes: “The 
panel decision relies heavily on the 
formal steps that Mexico and Mexico 
City have taken recently to extend 
legal protections to transgender people, 
passing by the overwhelming evidence 
that violence against transgender 
women in Mexico has increased in 
recent years. It accents aspirational 
changes that have not materialized on 
the ground in Mexico – even in Mexico 
City. The record is replete with evidence 
of the persecution of transgender people 
in Mexico that postdate the country’s 
purported legal improvements.” 
Higginbotham goes on to quote from 
evidence in the record supporting these 
conclusions, especially a documented 
increase in attacks on transgender 
women. And yet, under U.S. refugee law, 
decisions by the B.I.A. denying relief 
are entitled to deferential review, and 
most courts of appeals will not overturn 
them in the absence of evidence that 
they find to “compel” a reversal. 

This makes all the more remarkable a 
decision reported in a full article above 
about the 9th Circuit’s decision in Louis 
v. Garland, 2022 WL 101949 (Jan. 
11, 2022), finding that a gay petitioner 
had presented evidence compelling a 
reversal. Such a decision is probably 
unthinkable in the ultra-conservative 
5th Circuit, and rare elsewhere. 

The Petitioner is represented by 
Rebecca Kitson, Albuquerque, NM. 
Judge Higginbotham was appointed 
by President Ronald Reagan. Other 
judges on the panel are Carl Stewart 
(Clinton) and Cory Wilson (Trump). 
Interestingly, the panel decision, after 
using the Petitioner’s natal male name 
in the first sentence of the opinion, 
refers to Petitioner throughout as Ibarra 
without using any pronouns, but Judge 
Higginbotham’s concurrence uses “her” 
and a female first name in referring 
to the Petitioner. The 5th Circuit has 
a recent history of misgendering 
transgender Petitioners/Plaintiffs in its 
decisions.

A different 5th Circuit panel had 
previously rejected a petition for 
review from a transgender woman 
from Guatemala in Santos-Zacaria v. 
Garland, 2022 WL 91659, 2022 U.S. 
App. LEXIS 800 (Jan. 10, 2022). In this 
case, the Petitioner was able to establish 
past persecution, but on her claim for 
withholding of removal the BIA and the 
court found that the government had 
rebutted the presumption that a refugee 
who had suffered past persecution in 
their home country was likely to suffer 
persecution if returned there. The 
BIA had found that the Petitioner had 
acknowledged in her testimony that 
she “would be able to safely relocate 
within Guatemala” so as to avoid those 
who persecuted her before she left the 
country. The court found that such 
testimony – wrenched out of context, as 
Judge Stephen A. Higginson showed in 
dissent – provided substantial evidence 
upon which the BIA met its burden to 
rebut the presumption. Judge Higginson 
characterized the testimony as “vague 
and equivocal” because it was made 
in response to a hypothetical question 
posed through an interpreter during 
cross-examination, but the majority of 
the panel rejected this argument. 

As to the claim for relief under 
the CAT, the court found that even if 
the Petitioner showed that she faced 
a risk of torture from “disparate 
groups in Guatemala,” her evidence 
did not “compel a finding that she 
will be tortured with the consent 
or acquiescence of a public official 
in Guatemala.” Dissenting, Judge 
Higginson noted: “Regarding country 
conditions, the Government’s evidence 
suggests that gay and transgender 
persons regularly face violence, 
harassment, and discrimination in 
Guatemala.” He noted that evidence in 
the record, from U.S. State Department 
reports, was not discussed by the BIA. 
The State Department report “lists 
one of ‘the most significant human 
rights issues’ in Guatemala as ‘police 
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violence against lesbian, gay, bisexual, 
transgender and intersex individuals.” 
The same source noted “general 
societal discrimination” against LGBTI 
people and that “the government 
undertook minimal efforts to address 
this discrimination.” 

Judge Higginson noted evidence in 
the record that on trips home to visit her 
family, the Petitioner had to conceal her 
transgender identity “by wearing male 
clothing and cutting her hair, hire private 
transportation, and hide in her parents’ 
home for the duration of both visits.” 
He also noted that Petitioner on direct 
examination “categorically denied” that 
there was any place she “could safely 
live in Guatemala,” pointing out that 
“the Government fixates instead on a 
fragment of a hypothetical considered 
by [the Petitioner] during cross-
examination” which is, as quoted from 
the transcript by the judge, garbled and 
vague. 

The Petitioner is represented by 
Benjamin James Osorio, of Murray 
Osorio, P.L.L.C., Fairfax, VA. In 
addition to dissenting Judge Higginson 
(appointed by President Bill Clinton), 
the panel included opinion author Chief 
Judge Priscilla R. Owen and Circuit 
Judge Edith B. Clement (both appointed 
by President George W. Bush). ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.

9th Circuit Overturns Board of 
Immigration Appeals on Gay Haitian 
Asylum Case
By Bryan Johnson-Xenitelis

The U.S. Court of Appeals for the 
Ninth Circuit has granted a petition 
for review and remanded for further 
consideration the case of a gay Haitian 
man seeking asylum and withholding 
of removal to Haiti in Louis v. Garland, 
2022 WL 101949, 2022 U.S. App. 
LEXIS 723 (January 11, 2022).

Petitioner’s stepbrothers learned 
of his sexual orientation from a man 
who told them that he had a romantic 
relationship with Petitioner. They 
murdered the man, set fire to the site 
where they had spoken, and announced 
that Petitioner was “tarnishing the 
family name.” Petitioner did not seek 
police help because of the Haitian 
police unwillingness to help LGBTQ 
people. The Board of Immigration 
Appeals (BIA) denied withholding 
of removal because it found that the 
Haitian authorities were trained and 
able to provide protection to LGBTQ 
individuals and further found that the 
Petitioner had firmly resettled in Brazil 
prior to seeking relief in the United 
States.

On review, a panel of the Ninth 
Circuit found “the evidence in the 
record, however, compels a contrary 
conclusion. [Petitioner], who was found 
credible by the IJ, testified about his 
prior interactions with authorities, 
including the description of an incident 
where authorities beat individuals 
demonstrating in favor of LGBTQ rights 
legislation. Evidence in the country 
conditions reports further demonstrates 
the futility of reporting crimes against 
LGBTQ individuals . . . they provide 
specific examples of failures to 
investigate rapes, murders, and other 
physical violence against LGBTQ 
victims.” The panel ruled that the BIA’s 
denial of withholding of removal was 
not supported by substantial evidence.

The panel noted that in denying 
asylum and withholding, the BIA did 
not consider whether either the partner’s 

murder or the death threats against 
the Petitioner constituted persecution, 
nor whether they were on account of 
Petitioner’s LGBTQ status, and thus 
remanded to the BIA to consider in the 
first instance.

With respect to Petitioner’s 
resettlement in Brazil, the panel found 
that the Board had applied an incorrect 
standard in holding that he had firmly 
resettled in Brazil, finding that it was 
not necessary to find the Petitioner to 
have a well-founded fear of persecution 
in Brazil as well to negate the fact he 
had been granted indefinite legal status 
to reside in that country.

Accordingly, the panel granted the 
petition for review, remanded the case 
to the BIA to reconsider the Petitioner’s 
asylum and withholding applications 
consistent with the 9th Circuit panel’s 
opinion, and granted Petitioner’s motion 
for a stay of removal pending a decision 
by the BIA.

Petitioner Louis is represented by 
Kari Hong, Florence Immigrant and 
Refugee Rights Project, Tucson, AZ. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.
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Oregon Appeals Court Gives Sweetcakes by Melissa 
Another Chance to Avoid Paying Damages for Violating 
State Anti-Discrimination Law
By Arthur S. Leonard

In a curiously reasoned decision 
by Oregon Court of Appeals Chief 
Judge Erin Lagesen, that court finally 
responded after several years to a 
remand from the U.S. Supreme Court 
in Klein v. Oregon Bureau of Labor 
and Industries (BOLI), 139 S. Ct. 2713 
(2019), calling for it to reconsider its 
original decision in Klein v. BOLI, 
410 P.3d 1051 (Or. App. 2017), rev. 
denied, 363 Or. 224 (2018), which had 
found that Sweetcakes by Melissa’s co-
owner, Aaron Klein, violated the state’s 
anti-discrimination law by refusing to 
make a wedding cake for Rachel and 
Laurel Bowman-Cryers, and awarding 
substantial non-economic damages for 
emotional distress. The Supreme Court 
called for reconsideration in light of 
its ruling in Masterpiece Cakeshop v. 
Colorado Civil Rights Commission, 138 
S. Ct. 1719 (2018), and the Kleins asked 
for further reconsideration in light of the 
Supreme Court’s more recent decision 
in Fulton v. City of Philadelphia, 141 
S. Ct. 1868 (2021). The Oregon court 
concluded, in Klein v. Oregon Bureau 
of Labor and Industries, 317 Or. App. 
138 (January 26, 2022), that its original 
finding of discrimination should be 
affirmed, but that the case must be 
remanded to BOLI to reconsider the 
damage award, due to the Court of 
Appeals’ conclusion that the damages 
portion of the case was not conducted 
by BOLI with sufficient “neutrality” 
regarding the Klein’s religious beliefs 
to meet the standard set in Masterpiece 
Cakeshop, in which the Supreme 
Court had overturned a ruling against 
a Colorado wedding cake baker on 
the ground that the Colorado Civil 
Rights Commission evinced hostility 
to the baker’s religious beliefs during 
administrative hearings. 

In 2010, Sweetcakes by Melissa 
had made a wedding cake for Rachel’s 
mother Cheryl, so Rachel thought of 
that bakery when planning her wedding 

to Laurel two years later. Rachel and 
Cheryl went to the bakery for a “tasting,” 
to be conducted by Aaron Klein. When 
Klein was informed that the cake would 
be for a same-sex wedding and that the 
names on the cake were to be “Rachel 
and Laurel,” he declined the business 
because of his religious beliefs, telling 
them that their bakery does “not do 
cakes for same-sex weddings.” Rachel 
started to cry when confronted with this 
categorical rejection. After she and her 
mother left the bakery, Rachel sat in the 
car while Cheryl went back to speak 
to Klein, who cited a Biblical verse to 
her including the word “abomination.” 
Cheryl’s own views on the issue had 
evolved, and she hoped to persuade 
Aaron to reconsider his position. When 
Cheryl related this conversation to 
Rachel, in effect that Klein had called 
Rachel and Laurel “abominations,” the 
tears flowed, and increased when they 
got home and told Laurel. Eventually 
they got a cake elsewhere, but also 
filed discrimination claims with BOLI, 
which brought formal charges against 
the Kleins. An administrative law 
judge ruled that Aaron had violated the 
anti-discrimination law, rejecting a 1st 
Amendment defense or a defense based 
on the Oregon constitution.

A contested hearing on damages 
followed, in which BOLI sought a 
minimum of $150,000 in non-economic 
damages on behalf of Rachel and Laurel 
for the emotional distress flowing from 
Aaron’s use of the word “abomination” 
in his conversation with Cheryl. The 
hearing was hotly contested because 
Aaron, while conceding that he had 
quoted the Biblical verse commonly 
interpreted as branding gay sex to be 
an “abomination,” when speaking with 
Cheryl, that she had misquoted him to 
Rachel and Laurel by telling them that 
he had called them “abominations.” 
The Court of Appeals decision goes 
on at length about the testimony and 

arguments presented at the hearing 
on damages. BOLI’s position was that 
the use of the word “abomination,” 
regardless of exact context, was sufficient 
to award damages for emotional 
distress, and the administrative judge 
agreed, proposing awarding $135,000, 
$75,000 to Rachel and $60,000 to 
Laurel. The Kleins filed objections, 
but the commissioner “largely adopted 
the ALJ’s order as BOLI’s final order, 
including the proposed damages.” The 
Kleins petitioned for judicial review 
in the Court of Appeals, which upheld 
BOLI’s final order, and the Oregon 
Supreme Court denied review, leading 
to the cert petition and the Supreme 
Court’s remand for reconsideration in 
light of Masterpiece Cakeshop.

Judge Lagesen’s opinion first 
addressed the Kleins’ argument that 
Fulton required reversal on the claim 
that Oregon’s anti-discrimination 
law is not a “neutral” and “generally 
applicable” law, and thus the full weight 
of 1st Amendment protection should be 
available to the Kleins. Rejecting this 
argument, Judge Lagesen observed, 
“Notably, however, the Kleins do not 
argue – and could not argue – that the 
prohibition on discrimination based on 
sexual orientation by places of public 
accommodation [in the statute] allows 
for individual exceptions. As written, 
ORS 659A.403 (2011), without exception 
or allowances for discretionary 
exceptions, bars discrimination based 
on sexual orientation by places of public 
accommodation.” The Kleins instead 
pointed to an Oregon constitutional 
provision and state court decisions 
which they claimed did authorize 
exceptions to complying with state laws 
on religious grounds, but the Court of 
Appeals rejected their reading of the 
case law on point, finding that neither 
the constitutional provisions at issue or 
the case law supported a finding that the 
state’s anti-discrimination law created 
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actual or discretionary exceptions to the 
public accommodations provision for 
religious reasons.

Turning to the Masterpiece Cakeshop 
argument, Judge Lagesen wrote, “From 
the perspective of an intermediate 
appellate court called upon to apply 
the holding of Masterpiece Cakeshop 
on direct judicial review of an agency 
adjudication, it is difficult to discern, 
precisely, the rule of law announced or 
how to apply it. The Court did not identify 
an applicable standard of review, and 
its opinion poses different alternatives. 
Those range from a ‘slight suspicion’ 
that the proceeding was not neutral to 
religious beliefs, to indications of ‘subtle 
departures from neutrality.’ The Court 
also did not identify what party bears 
the burden of persuasion on a claim that 
an adjudication was not neutral when 
the case is in a direct review posture. It 
did not explain whether the question is 
primarily one of law or one of fact.” The 
opinion goes on in this vein for several 
sentences raising further questions.

Ultimately, the court discerned three 
relevant principles. (1) “a reviewing 
court must examine the entire record 
of the case, including each stage 
of the case;” (2) “where, as here, a 
governmental adjudicator is called upon 
to determine whether a person’s conduct 
violates a generally applicable, neutral 
law, and that conduct was motivated by 
a religious belief, the adjudicator must 
walk a tightwire, acting scrupulously to 
ensure that the adjudication targets only 
the unlawful conduct, and is not, in any 
way, the product of the adjudicator’s 
hostility toward the belief itself;” (3) 
“because even ‘subtle departures’ from 
neutrality violate the First Amendment, 
even ‘subtle departures’ require some 
form of corrective action from a 
reviewing court.”

Applying these “principles,” the 
court determined that only one part 
of the administrative proceeding was 
problematic, and that stemmed from 
the BOLI prosecutor’s closing argument 
in the damages hearing, “apparently 
equating the Kleins’ religious beliefs 
with ‘prejudice,’ together with the 
agency’s reasoning for imposing 
damages in connection with Aaron’s 
quotation of Leviticus, reflecting that 

the agency acted in a way that passed 
judgment on the Kleins’ religious 
beliefs, something that is impermissible 
under Masterpiece Cakeshop.” When 
the prosecutor argued that the Kleins 
were entitled “to feel and hold whatever 
beliefs they hold dear to them,” but 
could not actuate those beliefs by 
discriminating on grounds forbidden 
by the statute, and referring back to the 
prosecutor’s describing those views as 
“prejudice” against a protected class 
under the statute, the court saw at least a 
“subtle departure” from strict neutrality, 
akin to the statements by Colorado 
Civil Rights Commission members 
that the Supreme Court seized upon in 
Masterpiece Cakeshop to require setting 
aside the Colorado commission’s ruling 
as tainted by “hostility” to religion.

The court also distinguished between 
a situation where the prosecutor is 
“independent” from the “ultimate 
adjudicator” and one in which the 
ultimate adjudicator, in this case the 
commissioner, heads the agency whose 
prosecutorial employee is making the 
argument in support of the awarding of 
damages. “Because the BOLI prosecutor 
acts on behalf of BOLI, which is 
under the control the commissioner,” 
wrote Lagesen, “absent a disavowal 
by the commissioner of a prosecutor’s 
position in the context of deciding a 
contested case, it is inferable that the 
prosecutor’s position is the position of 
the agency, including its commissioner.” 
This was enough to trigger the “slight 
suspicion” to which the court referred 
in its summary of the principles flowing 
from Masterpiece Cakeshop in its 
requirement of strict neutrality with 
respect to religion in the adjudication 
of claims. “Ultimately,” the judge wrote 
after an extended rehashing of the 
contested facts about who said what to 
whom and who argued what in which 
forum, “what indicates that BOLI at least 
subtly departed from the requirement of 
strict neutrality in its damages award 
is the fact that it expressly awarded 
damages in part based on what it found 
as fact to be Aaron’s expression of 
his views in the context of a religious 
dialogue. The conversation that Cheryl 
and Aaron had when she returned 
to the store is a conversation that is 

dividing faith communities.” The court 
concluded that BOLI “effectively took a 
side in an ongoing religious discussion. 
That does not square with the obligation 
of government to remain strictly neutral 
toward religion and strictly neutral 
toward particular religious beliefs. 
Rather, given BOLI’s overarching and 
multifaceted role in this case, it directly 
suggests a governmental preference for 
one faith perspective over another in 
what remains an ongoing, emotionally 
hard discussion within American 
communities of faith.”

Ultimately, it seems to have come 
down to a difference between what 
Aaron said when quoting scripture 
and what Cheryl said in relating that 
conversation to Rachel and Laurel. 
“BOLI awarded damages based on the 
use of the term ‘abomination’ without 
engaging with, or even recognizing, 
Aaron’s right to express his own 
belief within the specific context of 
a conversation with Cheryl, having 
experienced her own change in religious 
perspective, initiated with the hope that 
Aaron could learn from her experience 
and see that a change in religious 
perspective is possible.”

The court upheld the finding of 
liability for two reasons: liability was 
resolved in summary determination 
without contested facts, so “any non-
neutrality on the part of the agency did 
not affect the fact-finding process,” and 
second, the court found no legal error 
in the determination that the Kleins’ 
refusal to make the wedding cake 
violated the statute. But the subsequent 
Supreme Court ruling in Masterpiece 
had now made apparent the difficulties 
regarding the hearing on damages and 
the basis on which the administrative 
judge and the commissioner had 
awarded damages. This emerged during 
the remand arguments. “The appropriate 
amount of damages is something highly 
fact-intensive,” wrote Lagesen, “and we 
are not, in this instance, empowered 
to engage in fact-finding ourselves. 
On remand, BOLI should conduct any 
further proceedings on the remedy for 
Aaron’s violation of ORS 659A.403 in 
a manner consistent with Masterpiece 
Cakeshop and this decision. In that 
regard, we take note that BOLI now has 



February 2022   LGBT Law Notes   5

a different commissioner, so there is no 
reason to think that any hostility toward 
the Kleins’ religious beliefs reflected 
in the prior decision will affect the 
remedy case on remand.” So the bottom 
line is that the Kleins get another 
opportunity to argue that they should 
not be held responsible in damages 
for any emotional distress caused to 
Rachel and Laurel because Aaron 
quoted a Biblical text in conversation 
with Cheryl, even though the use of the 
word “abomination” was found in the 
earlier proceeding to have caused severe 
emotional distress to Rachel and Laurel.

What emerges from all this is that 
characterizing a religious belief as a 
“prejudice” may be seen by a court as 
compromising the “strict neutrality” 
that an adjudicator must observe in any 
proceeding where a party’s conduct was 
actuated by their religious beliefs, no 
matter how horrendous those religious 
beliefs might appear to a neutral 
observer. Coddling bigotry inspired 
by religious beliefs is now the official 
policy of the Supreme Court and, in this 
case, the Oregon Court of Appeals. This, 
of course, has been reflected in Supreme 
Court opinions, most pointedly by 
Justice Samuel Alito, who has objected 
to the marriage equality and other gay 
rights rulings on the ground that the 
Court is treating people who object to 
same-sex marriage as “bigots.” Well, if 
the shoe fits . . . 

The case on remand drew a long list 
of amici – mainly religiously liberty 
groups – in support of the Kleins. 
Lambda Legal filed an amicus brief for 
the Bowman-Cryers, as did the ACLU 
of Oregon. ■

3rd Circuit Panel Grants Petition to 
Review Bisexual Jamaican Man’s 
Asylum Claim 
By Bryan Johnson-Xenitelis

The U.S. Court of Appeals for the 
Third Circuit has granted a bisexual 
Jamaican man’s Petition to Review the 
Board of Immigration Appeals denial of 
his asylum and withholding of removal 
claims in K.S. v. Attorney General, 2022 
WL 39868 (3d Cir., January 5, 2022).

Petitioner, a long-time resident of the 
United States, was placed into removal 
proceedings based upon controlled-
substances violations. He sought 
political-based asylum and withholding 
of removal. At his hearing, he raised 
for the first time the fact that he was 
bisexual and on cross-examination 
raised additional facts supporting this 
claim. He submitted the police affidavit 
from a traffic stop stating he had been 
wearing women’s clothes, a news article 
about the murder in Jamaica of a cross-
dressing teenager, country conditions 
reports, and proffered testimony from 
his wife.

The Immigration Judge decided 
Petitioner’s claim that he is bisexual 
was not credible and found that he had 
not “established that he is a member of 
this particular social group.” The Board 
of Immigration Appeals (BIA) adopted 
and affirmed the Immigration Judge’s 
credibility determination and stated 
that, because of the adverse credibility 
determination, it did not need to reach 
the Petitioner’s remaining contentions 
on appeal, stating: “without credible 
testimony, the respondent cannot meet 
his burden of proving that he merits 
asylum and withholding of removal.” 
Petitioner timely filed a petition for 
review.

Speaking for a majority of a panel 
of the Third Circuit, Circuit Judge 
Kent A. Jordan ruled that the Board’s 
above-quoted statement “was erroneous, 
at least in part, and [the Board’s] 
decision to dismiss the appeal without 
considering any other evidence was thus 
also in error.”

Judge Jordan held that because 
a claim for withholding of removal 

depends only on objective evidence, 
an adverse credibility determination is 
not automatically fatal to a claim for 
withholding of removal. Here, Petitioner 
“presented independent evidence in 
support of his application . . . including 
[his wife’s] testimony and the 2017 police 
affidavit . . . the [Board] committed legal 
error in concluding that, just because an 
alien’s testimony was not credible, it 
could disregard objective evidence that 
supports the withholding claim.”

With respect to the asylum claim, 
since the Immigration Judge determined 
Petitioner failed to credibly establish 
that he is a member of a particular 
social group of bisexual individuals, 
Judge Jordan ruled the Board’s failure 
to consider objective evidence such as 
the 2017 police affidavit or the wife’s 
testimony was legal error.

Accordingly, the 3rd Circuit panel 
majority granted the petition for review 
and directed the Board to address the 
additional evidence that the Petitioner 
introduced in support of his applications. 
In a dissenting opinion, Circuit Judge 
David J. Porter stated: “As I understand 
the majority’s position, we may set aside 
the [Board’s] decision if an isolated 
sentence, shorn of context, could be 
construed as a misstatement of law.” 
Judge Porter believed the BIA considered 
both Petitioner’s credibility and the 
independent evidence and accordingly 
dissented from the panel majority.

Petitioner is represented by Joseph 
A. Brophy of Brophy & Lenahan, 
Newtown Square, PA. Judge Jordan was 
appointed by President George W. Bush. 
Judge Porter was appointed by President 
Donald J. Trump. ■
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Federal Judge Imposes Strict Deadlines for Decisions and 
Reporting on Gender Confirmation Surgery for Federal 
Prisoner
By William J. Rold

The decisions of Chief U.S. District 
Judge Nancy J. Rosenstengel regarding 
transgender prisoners have been 
reported frequently in Law Notes. She 
has granted injunctive relief, including 
the transfer of a transgender female 
prisoner to a women’s prison. She has 
certified a class action on behalf of 
all Illinois transgender prisoners and 
enjoined the Illinois DOC Transgender 
Committee to make medically-based 
decisions. She recently appointed a 
F.R.C.P. Rule 53 master to oversee 
compliance with her orders in the 
class action, Monroe v. Meeks, 2021 
WL 5882129 (S.D. Ill., Dec. 13, 2021), 
reported in Law Notes (January 2022, 
at pages 30-31). 

She has accepted jurisdiction over a 
federal transgender prisoner, who was 
confined for an extended period at USP-
Marion in Illinois, before transfer to the 
BOP women’s medical facility in Texas. 
See “Federal Judge Denies Mootness 
and Change of Venue Motions Despite 
Transgender Inmate’s Transfer to 
Women’s Prison,” reporting Iglesias 
v. Federal BOP, 2021 WL 4943739 
(S.D. Ill., Oct. 22, 2019), in Law Notes 
(November 2021 at pages 14-15). 

Judge Rosenstengel has occasionally 
gotten ahead of her skis temporarily, 
as when she granted preliminary 
injunctive relief to putative class 
members before certifying the class 
in Monroe. She may have done so in 
part in this month’s reported decision 
in Iglesias v. Federal BOP, 2021 WL 
6112790 (S.D. Ill., Dec. 27, 2021), 
where she preliminarily enjoined 
BOP to adhere to strict deadlines 
and to make reports about gender 
confirmation surgery for Iglesias. She 
initially included a requirement (later 
dissolved, as explained below) that the 
BOP’s notoriously dilatory Transgender 
Committee meet on Iglesias’ case 
before a court reporter, with a verbatim 
transcript. 

Judge Rosenstengel begins her 
opinion with observations that likely 
struck BOP as ominous: BPO houses 
approximately 1,200 transgender 
inmates but it had not found gender 
confirmation surgery “medically 
necessary for any past or present 
transgender inmate until October 
2021” (italics and underlining by the 
court). Surgery recommendations in 
BOP are first considered by the BOP’s 
“Transgender Executive Council” 
[TEC, a centralized group in BOP]. 
After a TEC recommendation, there 
are at least two other steps: approval for 
surgery by the BOP’s medical director; 
and location of a surgeon. The surgery 
approved in October has apparently still 
not occurred.

Iglesias is 48 years old, and she has 
identified as female since the tenth 
grade. She entered BOP custody in 1994, 
and she was diagnosed with Gender 
Identity Disorder shortly thereafter. 
Her diagnosis was updated to Gender 
Dysphoria to reflect the DSM-V criteria, 
but she was denied hormone therapy 
until 2015. 

Her first documented request for 
surgery was in 2016, but the TEC 
denied a recommendation because her 
hormone levels had not “maximized.” 
By this time, BOP’s transgender policy 
stated that surgery “may be appropriate 
for some and is considered on a case-
by-case basis.” A prerequisite for a TEC 
recommendation was twelve months of 
(1) successful hormone therapy: and (2) 
“real life” experience in the “preferred” 
gender. BOP defines real-life experience 
as “[w]hen individuals live as the gender 
with which they identify.”

Judge Rosenstengel includes a 
long discussion of gender dysphoria; a 
parallel inmate history described by the 
Seventh Circuit in Campbell v. Kallas, 
936 F.3d 536 (7th Cir. 2019) (passim); 
and standards for care of the WPATH 
[World Professional Association for 

Transgender Health.] BOP has issued 
a “Manual,” using WPATH standards, 
but “tweaking” them for institutional 
settings (usually male or female only). 

The TEC denied Iglesias transfers 
to a women’s facility in June 2016, 
September 2016, and February 2017. 
In June of 2017, she was transferred to 
the federal penitentiary in Marion in 
Illinois, still without an individualized 
treatment plan. The TEC denied transfer 
again in September 2017; its meeting 
notes referred to “adjustment” problems. 

The TEC did not meet to discuss 
Iglesias’ treatment “plan” for the next 
two years. BOP did, however, develop a 
more detailed “Manual” for transgender 
prisoners. In addition to the twelve-month 
rules on hormone maximization and 
“real life,” it specified that: (1) the “real 
life” experience for transgender women 
had to occur in a women’s prison; (2) 
no one would be considered for surgery 
without a “low” (or better) security-level 
classification; and (3) adjustment and 
security considerations could prevent a 
surgery recommendation. 

Meanwhile, Iglesias’ labs improved 
to the point that, by 2018 and 2019, her 
“hormone levels were appropriate for a 
transgender female.” But the TEC was 
not meeting on her case. She filed this 
lawsuit in April of 2019.

By November, BOP decided she 
could go to a “low” security facility 
in Kentucky. Judge Rosenstengel’s 
detailed description of BOP’s numerical 
classification system is omitted, but the 
classification hurdle was overcome.

In the meantime, however, Iglesias’ 
hormone medication was modified so 
that she took some of it orally, rather 
than by injection, resulting in lowering 
her benefit and destabilizing her 
condition. TEC did not apparently take 
notice until March of 2020. Iglesias 
now had a problem with twelve-month 
rules for both hormones and “real life” 
at a women’s prison. Medication was 
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adjusted, and by 2021, her hormones 
had stabilized at goal levels.

Also, by this time, Iglesias had 
recommendations for surgery from 
clinical director and psychiatric staff 
at Marion (who said the decision 
was “out of [their] control”) and at 
Lexington, from a specialist at the 
University of Kentucky and from 
the BOP mental health staff. Iglesias 
moved for a preliminary injunction in 
her case, which was still before Judge 
Rosenstengel. 

Thirteen days later, BOP moved 
Iglesias to FMC Women’s Medical 
Center in Carswell and filed a motion 
for change of venue (where else?) to 
the N.D. Texas. As reported, Judge 
Rosenstengel denied the motion, 
which was brought by main Justice in 
Washington, who are now defending 
the case. She ruled that enough of the 
TEC neglect had occurred in the S.D. 
Illinois to keep the case and that final 
decisions would be centralized in BOP 
in any event.

Iglesias testified that the medical 
professionals at Carswell support her 
surgery, but they had no authority to 
carry it out. The TEC did not meet, 
however, about Iglesias until October 
of 2021. A TEC member, Dr. Alison 
Leukefeld, testified at the hearing that 
the TEC recommended surgery for the 
first time at that meeting, but apparently 
nothing was done to implement the 
recommendation. She testified that the 
TEC would not meet again until April of 
2022, a month before Iglesias would be 
at Carswell for twelve months. Iglesias 
testified that her life is a “living hell” 
without surgery, and evidence showed 
that Carswell staff feared that she would 
“self-treat.” Iglesias is due to be released 
from prison in December 2022. 

Iglesias called Dr. Randi Ettner as an 
expert. Judge Rosenstengel summarizes 
her testimony at length – the bottom 
line of which is that Iglesias needs 
surgery “now.” Dr. Leukefeld testified 
for defendants, but she admitted she has 
no special expertise in transgender care 
and she has never treated a transgender 
patient. As Judge Rosenstengel puts it: 
“Yet, Dr. Leukefeld is responsible for 
providing guidance on the psychological 
care of transgender inmates . . . and 

developing policies.” Leukefeld testified 
that there were no plans to transfer 
Iglesias again unless problems arose at 
Carswell. She said the Carswell medical 
staff did not tell her that they supported 
surgery for Iglesias. Even if the TEC 
recommended surgery, Iglesias would 
still need medical director approval, 
and BOP would need to find a surgeon.

Judge Rosenstengel found that BOP’s 
justifications for denying surgery were 
not “actual” medical reasons.  
BOP waited years to develop an 
individualized treatment plan for 
Iglesias. She has had plenty of “real 
life” experience wherever she has been 
placed. “Iglesias had to wait years to 
receive hormone treatment. During 
these periods, the BOP placed Iglesias 
on suicide watch twelve times.” (Italics 
by the court.) Iglesias “rehearsed 
strangulation in 2006 and again in 
2015.” Iglesias attempted self-castration 
in 2009 and 2014.

“The only reason Ms. Iglesias has 
not met BOP’s requirement for twelve 
months of ‘real-life experience’ in a 
female facility is Defendants’ repeated 
denial of her requests for transfer to a 
female facility.” Despite known risks, 
“there is evidence that BOP denied 
and delayed the treatment of Iglesias’s 
gender dysphoria without a medical 
basis or penological purpose.” “Iglesias 
has made a strong showing that BOP 
has been deliberately indifferent to her 
gender dysphoria.”

Defendants’ management of Iglesias’ 
gender dysphoria is such a departure 
from “accepted professional judgment, 
practice, or standards, as to demonstrate 
that the person responsible actually 
did not base the decision on such a 
judgment.” Roe v. Elyea, 631 F.3d 843, 
862-63 (7th Cir. 2011), citing Collignon 
v. Milwaukee 860 Cnty., 163 F.3d 982, 
989 (7th Cir. 1998). Administrative 
reasons may be considered but not “to 
the exclusion of reasonable medical 
judgment about inmate health.” Elyea, 
631 F.3d at 863, citing Johnson v. 
Doughty, 433 F.3d 1001, 1013 (7th Cir. 
2006) (emphasis by the court).

Defendants’ reliance on Campbell v. 
Kallas, 936 F.3d 536, 538 (7th Cir. 2010), 
is misplaced. Campbell was a qualified 
immunity case, not an injunctive one. 

More importantly here, in Campbell, 
defendants called an expert who testified 
that surgery was contraindicated. BOP 
and its TEC called no such witness here, 
or even a treating provider. “Defendants 
here fall well short of what the 
defendants did in Campbell.” Campbell 
has also been limited when the expert 
opinion is really an administrative one, 
masquerading as a medical judgment. 
Mitchell v. Kallas, 895 F.3d 492, 498 (7th 
Cir. 2018) (rejecting qualified immunity 
when opinion to deny hormones to 
transgender patient is based on length of 
sentence and not medical need).

Judge Rosenstengel points to factors 
creating an impression that BOP’s 
justifications are pretextual. They 
were arguing behavioral “adjustment” 
problems in 2016 and 2017, saying 
they needed “more information,” 
when Iglesias was still classified 
medium security. Judge Rosenstengel 
queries: “Why would the TEC need any 
more information when a transgender 
inmate fails to meet the low-security 
level requirement to begin with?” When 
Iglesias become low security, BOP said 
she had not been reliably on hormones 
and that she was not at a women’s prison 
long enough – but BOP was responsible 
for both failures, by not monitoring 
meds and not granting a transfer. The 
judge concludes that BOP appears to 
be engaging in “forbidden post hoc 
justification created in response to 
litigation.” Just three months ago, Judge 
Rosenstengel said that BOP’s posture in 
this case was: “Like Dr. Frankenstein – 
who stitched together mismatched parts 
to create a monster.” Iglesias v. Federal 
BOP, 2021 WL 4943739 (S.D. Ill., Oct. 
22, 2021).

Judge Rosenstengel finds that 
Iglesias is likely to prevail on the merits 
sufficient for issuance of a preliminary 
injunction. Her discussion of irreparable 
harm, inadequate remedy at law, balance 
of equities, and public interest breaks 
no new ground. She reminds BOP that 
they do not necessarily represent the 
public interest and that the public has an 
independent interest in enforcement of 
constitutional protections, citing United 
States v. Raines, 362 U.S. 17, 27 (1960); 
and Flynn v. Doyle, 630 F.Supp.2d 987, 
993 (E.D. Wis. 2009). 
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She orders the TEC to meet by 
January 24, 2022, finding the proposed 
date in April to be too slow, only 
delaying subsequent medical director 
approval and locating a surgeon, given a 
December release date. The TEC, after 
all, had already recommended surgery 
the previous October. She also orders 
TEC to have a court reporter present 
to transcribe the January meeting. 
She orders a report of the findings 
of the meeting, if the surgery is not 
recommended, within two days of the 
meeting; an immediate referral of a 
recommendation to the BOP medical 
director if TEC recommends the 
surgery; action by the medical director 
within thirty days; if the medical director 
disapproves the surgery, a report, with all 
supporting documentation, within seven 
days; if the medical director approves 
the surgery, reports to the court every 
seven days on progress towards finding 
a surgeon, until surgery occurs. 

The control detailed in this 
preliminary injunction is extraordinary, 
but it seems justified by BOP’s 
demonstrated recalcitrance. It is a long 
decision, but it is thorough and solidly 
grounded and based on the facts and law. 
It would likely be affirmed on appeal – 
with one caveat – a part of the order that 
seems likely to set BOP’s hair on fire. 

BOP moved to reconsider the part 
of the order requiring a court reporter 
at their conference about this patient. 
This writer is not aware of any court 
order requiring this in any patient care 
meeting. BOP briefed the point, arguing 
deliberative privilege, the chilling effect 
of such transcript, separation of powers, 
abuse of discretion, and the requirement 
of the Prison Litigation Reform Act that 
injunctive relief be “narrowly drawn” 
and go no further than is necessary to 
remedy a constitutional violation and 
with due regard for not interfering 
with prison administration. 18 U.S.C. § 
4626(a)(2). 

BOP offered to provide an affidavit 
summarizing the details of their 
recommendation. Iglesias’ counsel 
accepted this compromise, in the 
interests of not delaying the case 
procedurally with an appeal. 

The BOP filed a report to the 
court on January 31, 2022, from Alix 

McLearen, the “Acting Director” of 
BOP’s Division of Community Reentry 
Affairs. It seems that Iglesias is going 
to be transferred again, to a half-way 
house in Florida (known in BOP jargon 
as an “RRC” or Residential Reentry 
Center). [Note: There are about ten 
RRC’s in Florida, each housing from 
30-200 inmates and run by charitable 
or religious organizations or groups like 
the Salvation Army. BOP sub-contracts 
with local medical vendors to provide 
medical care to inmates in these its 
RRC’s.] 

McLearen’s affidavit says she is a 
member of and supervisor over the 
TEC and that she is familiar with the 
Iglesias case. She does not say she was 
at the January 24th meeting, in person 
or virtually. She also does not say what 
happened to Dr. Leukefeld. She says that 
the TEC “conditionally” recommended 
surgery, to be re-visited by the TEC 
one month after Iglesias arrived in 
Florida in March to see if Iglesias still 
meets criteria and if there are any other 
correctional or administrative reasons 
to delay surgery, including no suitable 
place to house Iglesias. 

This is the same April 2022 
TEC meeting timeline that Judge 
Rosenstengel has already rejected. In 
fact, it opens the door more broadly 
toward potential administrative denial. 
BOP tried to justify it by saying that it 
makes sense to coordinate the surgery 
and post-op needs in the geographic 
area where Iglesias is going to settle. 
Additionally, McLearen says that 
inmates in RRC’s do not need the 
approval of the BOP medical director. 
The Director of Reentry Services (or 
here, McLearen, as Acting Director) 
will make the final decision – not 
the medical director. [Is that not just 
substituting one bureaucratic head for 
another?]

McLearen, a career BOP officer, 
has been Acting Director for a little 
over a month. Her affidavit says that, 
in addition to Re-entry Services, she 
is also in charge of Psychological 
Services, Special Populations, Women, 
Education, and Chaplaincy. By making 
herself the point person in this case, 
perhaps it is she who has gotten ahead 
of her skis, perhaps aggravated by an 

apparent inability to read a courtroom. 
Keep it up, and BOP may find itself 
facing a nationwide class action. 

Iglesias is ably represented by Feirich/
Mager/Green/Ryan (Carbondale, IL); 
Winston & Strauss, LLP (Chicago); 
Roger Baldwin Foundation of ACLU 
(Chicago); and ALU Foundation (New 
York). Law Notes will continue to follow 
this case closely. ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care. 
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Maryland Federal District Court Amends Earlier Opinion 
Clarifying Dismissal of Religious Liberty, Due Process, 
and Equal Protection Claims Against Maryland’s School 
Voucher Program
By Joseph Hayes Rochman 

On January 12, 2022, U.S. District 
Judge Stephanie Gallagher (D. Md.) 
amended a December 12, 2021, 
opinion ruling that the Maryland 
State Superintendent and the advisory 
board of the Broadening Options and 
Opportunities for Students Today 
(BOOST) program violated Bethel 
Christian Academy’s (Bethel) First 
Amendment Free Speech rights. Bethel 
Ministries, Inc. v. Salmon, No. SAG-19-
1853, 2022 WL 111164, 2021 U.S. Dist. 
LEXIS 236859 (D. Md. January 12, 
2022). The amended opinion clarifies 
that the court granted “Bethel the 
declaratory and retrospective injunctive 
relief it” sought and thus declined “to 
exercise its discretionary authority 
under 28 U.S.C. § 2201” as to the five 
remaining causes of action, which the 
court dismissed. Those claims alleged 
violations of the Free Exercise Clause, 
the Establishment Clause, Equal 
Protection, and Due Process Clause of 
the Fourteenth Amendment. 

Bethel Ministries is a Pentecostal 
Christian Church in Savage, Maryland, 
that operates a K3-8th grade private 
religious school “as an exercise of its 
faith.” BOOST is a scholarship-based 
school-choice program enacted by the 
Maryland legislature in 2016. Its purpose 
is to provide scholarships for low-income 
students to attend eligible private schools 
of their choice. After reviewing the 
participating schools, Bethel was deemed 
ineligible by BOOST’s advisory board 
because the board viewed the school’s 
policy statements in the student handbook 
as violating BOOST’s nondiscrimination 
provisions. Maryland required schools 
to comply with the nondiscrimination 
mandate under statute, and participating 
schools signed agreements to be eligible 
to receive state funding.

In Bethel’s view, according to its 
summary judgment filings, it was 

“kicked . . . out of the state’s aid program” 
because “Bethel included its beliefs 
about marriage and human sexuality 
in its handbook.” Bethel contended that 
Maryland “only kicked out Christian 
schools” and that “Jewish, Muslim, or 
secular schools did not receive similar 
scrutiny.” Bethel asserted that it did not 
discriminate against students on the 
basis of sexual orientation or gender 
identity. Rather, in its view, Bethel 
prohibits all displays of affection and 
requires students, faculty, and staff to 
follow its Biblical view of immutable 
gender by dressing according to 
“biological sex” and its policies applied 
to “sexual behavior of any type.” 

The relevant portion of the student 
handbook informed prospective 
students and parents that “continued 
enrollment of their child(ren) is 
dependent on their support of the school, 
its staff, and its policies.” Further, the 
handbook informed applicants “that 
Bethel Christian Academy supports 
the biblical view of marriage defined 
as a covenant between one man and 
one woman, and that God immutably 
bestows gender upon each person at 
birth as male or female to reflect His 
image.” Importantly, “faculty, staff, and 
students [are] expected to align with 
this view” and are required “to identify 
with, dress in accordance with, and 
use the facilities associated with their 
biological gender.” 

Maryland contended that “Bethel 
was not excluded from BOOST for 
including a Statement of Faith in its 
handbook or for expressing religious 
beliefs on marriage. It was excluded for 
a discriminatory admissions policy that 
referenced those beliefs.” Maryland 
wrote that “[h]aving agreed not to 
discriminate as a condition to receiving 
taxpayer funds, Bethel was not in a 
position to then issue a discriminatory 

admissions policy because . . . the First 
Amendment does not require Maryland 
to subsidize discrimination.” Maryland 
argued that the nondiscrimination 
requirement is illusory if a school may 
state to the contrary in the admissions 
handbook.

In the December 2021 issue of 
LGBT Law Notes we reported on the 
earlier opinion addressing Bethel’s 
lawsuit seeking to be reinstated into the 
BOOST program and declaratory relief 
that the school did not owe the state for 
tuition payments. That article reported 
on Judge Gallagher’s decision on Free 
Speech grounds. The Maryland state 
defendants filed a motion on January 
7, 2022, to alter or amend the judgment 
under “Rule 59(e) and/or Rule 60 of 
the Federal Rules of Civil Procedure” 
because Judge Gallagher “entered a 
judgment awarding declaratory and 
injunctive relief” to Bethel on Count II 
in its complaint, but did not rule on the 
motion to dismiss Bethel’s other five 
causes of action. Maryland contended 
that “Failure to dismiss the undecided 
counts in Bethel’s complaint creates 
uncertainty as to whether the judgment 
is final for purposes of appeal.” 

The amended opinion suggests 
that the remaining arguments on Free 
Exercise, Establishment Clause, Equal 
Protection, and Due Process grounds 
lacked merit. Judge Gallagher wrote 
that the court “will award Bethel 
the only injunctive relief it believes 
Bethel would be entitled to on any of 
its claims. Accordingly, this Court 
declines to exercise its discretionary 
authority to adjudicate Bethel’s other 
claims and will dismiss them.” Bethel’s 
other claims are briefly described here. 

Bethel made several arguments 
that Maryland violated the Religion 
Clauses of the First Amendment. First, 
Bethel argued that Maryland violated 
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its First Amendment Free Exercise 
rights. The school contended that 
Maryland was hostile to, and did not act 
neutrally toward, its religious beliefs, 
as required by Masterpiece Cakeshop, 
Ltd. v. Colorado Civil Rights Comm’n, 
138 S. Ct. 1719 (2018). Its complaint 
contended that “enforcement of the 
BOOST nondiscrimination requirement 
targets, shows hostility toward, and 
discriminates against Bethel because 
of its religious beliefs and practices.” 
Further, Maryland had “no compelling 
interest that is served by infringing 
Bethel’s religious exercise rights, nor 
can any such interest be achieved by the 
least restrictive means available.” 

Second, Bethel contended that 
Maryland interfered with its religious 
autonomy, violating the Supreme 
Court’s decisions in Our Lady of 
Guadalupe School v. Morrissey-Berru, 
140 S. Ct. 2049 (2020) and Hosanna–
Tabor Evangelical Lutheran Church 
and Sch. v. EEOC, 565 U.S. 171 (2012), 
which upheld the ministerial exception. 
Rooted in the First Amendment, the 
ministerial exception allows religious 
organizations to hire or fire certain staff, 
such as some teachers, without regard to 
antidiscrimination law. In Bethel’s view, 
the state violated the school’s religious 
autonomy when BOOST’s advisory 
board required Bethel to submit its 
student handbook to ensure compliance 
with the program’s nondiscrimination 
requirement. The school argued that 
Maryland “cannot scrutinize a church-
run school’s religiously inspired conduct 
policy in order to deprive them of the 
rights, programs, and benefits they are 
entitled to.”

Third, Bethel argued that Fulton v. 
City of Philadelphia, 141 S. Ct. 1868 
(2021), supports its contention that 
government discretion in applying 
its antidiscrimination policies means 
that the policies are not generally 
applicable. See A. Leonard, Supreme 
Court Unanimously Rules That 
Philadelphia Violated the Free Exercise 
Rights of Catholic Social Services by 
Conditioning Foster Care Contract on 
Providing Services to Married Same-
Sex Couples, LGBT LAW NOTES 1 
(July 2021), for a discussion about Fulton. 
In its view, BOOST impermissibly 

revoked eligibility based on “ad hoc 
discretionary decisions” and that “many 
exemptions have been granted,” as 
BOOST allowed some religious schools 
to remain eligible when they updated 
their policies. Citing Fulton, the school 
argued that the “presence of exceptions, 
written or not, demonstrates that the law 
is not generally applicable, even if no 
exceptions have ever been granted.”

Maryland disputed that it showed 
any hostility toward Bethel’s religion. 
Its memorandum in support of 
summary judgment explains that over 
90% of BOOST-eligible schools were 
Christian schools. Maryland also 
details the BOOST advisory board’s 
reasons for excluding certain schools 
for noncompliance while allowing 
the majority to remain eligible. In 
the state’s view, the schools that were 
allowed to remain eligible did not have 
discriminatory admissions policies, even 
though the schools expressed religious 
views on sexuality. Moreover, Maryland 
argued that the nondiscrimination 
provision was generally applicable. The 
state asserted that the advisory board did 
not provide individual exemptions and 
that all schools were required to comply 
with its nondiscrimination policies.

Regarding Bethel’s religious 
autonomy argument, Maryland 
explained that the school was not seeking 
a religious exemption. The state wrote 
that “[w]hat is at stake is the authority of 
states to avoid spending taxpayer dollars 
on schools that maintain admissions 
policies that discriminate against gay 
and transgender students.” Citing Bob 
Jones Univ. v. United States, 461 U.S. 
574, 604 (1983), Maryland contended 
that “Supreme Court precedent is clear 
that the government need not subsidize 
private educational institutions that 
discriminate.” 

In addition to its First Amendment 
claims, Bethel also made Equal 
Protection and Due Process arguments. 
First, Bethel contended that BOOST’s 
nondiscrimination in admissions 
provision was unconstitutionally vague 
under the Fourteenth Amendment’s 
Due Process Clause. In its view, the 
sexual orientation nondiscrimination 
requirement “provided no warning 
or notice that something beyond 

sexual orientation discrimination in 
admissions was prohibited.” Further, 
Bethel asserted that “[i]t is impossible 
to know what a person’s gender identity 
or expression may be, or how it applies.”

Next, Bethel asserted that, under the 
Due Process Clause of the Fourteenth 
Amendment, BOOST’s nondiscrimination 
requirement “deprive[d] the students’ 
parents of fair opportunity to procure 
for their children instruction consistent 
with their sincerely held religious 
beliefs concerning biological sex, 
marriage, and human sexuality and 
that they have selected, at least in part, 
for religious reasons.” This argument 
relies on Pierce v. Soc’y of Sisters, 268 
U.S. 510 (1925) (compelling public 
education violated parents’ rights to 
“direct the upbringing and education of 
children”) and Wisconsin v. Yoder, 406 
U.S. 205 (1972) (compulsory education 
after the 8th grade violated the First and 
Fourteenth Amendment rights of Amish 
parents). 

Lastly, Bethel contended the 
nondiscrimination requirement violated 
the Equal Protection Clause because 
it treated “Bethel differently from 
similarly-situated nonpublic religious 
schools on the basis of the religious 
content and expression in their student 
handbooks.” Specifically, Bethel claims 
that the BOOST advisory board did not 
revoke eligibility for other Christian 
schools who had the same views on 
sexual orientation and gender identity. 

As of this writing, the Maryland 
Attorney General Brian Frosh’s 
office has not filed an appeal with the 
Fourth Circuit Court of Appeals. The 
state’s motion for an amended opinion 
suggests that it intends to appeal. If an 
appellate court addresses the religious 
liberty claims, it will have to reconcile 
several thorny issues. For example, 
recent Supreme Court precedent has 
granted greater protections for religious 
schools. But the state also has the 
authority not to provide taxpayer funded 
benefits to religious schools’ education 
programs that discriminate against 
LGBTQ students in violation of state 
antidiscrimination law. 

The Supreme Court held that 
private school-choice programs cannot 
discriminate against a school based on 
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its religious status. Espinoza v. Montana 
Department of Revenue, 140 S. Ct. 
2246 (2020). Programs providing direct 
funding to religious schools violate the 
Establishment Clause but not when the 
funding is granted to parents who have 
the right to choose which school to 
send their child to. Zelman v. Simmons-
Harris, 536 U.S. 639 (2002); Committee 
for Public Ed. & Religious Liberty v. 
Nyquist, 413 U.S. 756 (1973). Of course, 
the Court held in Bob Jones Univ. v. 
United States, 461 U.S. 574 (1983) that 
the government could lawfully deny 
tax-exemptions to private religious 
schools that discriminated against 
Black students on religious grounds. 
This term the Court will decide whether 
the Maine Department of Education 
violated the Religion Clauses when 
it determined certain schools were 
ineligible to participate in a voucher 
program to pay tuition fees of students 
whose home counties don’t have high 
schools, because of the extent of the 
school’s sectarian instruction. Carson v. 
Makin, 19-1746 (petition for cert. filed 
Feb. 4, 2021).

President Obama initially nominated 
Judge Gallagher, but that nomination 
expired. President Trump renominated 
her in 2018 but her nomination was 
returned to the President. The Senate 
eventually confirmed her appointment 
by a voice vote in September 2019. 
Bethel is represented by John R. Garza 
of Rockville, Maryland-based Garza 
Regan and Associates and several 
attorneys from Alliance Defending 
Freedom. ■

Joseph Hayes Rochman is a law 
student at New York Law School (class 
of 2022).

Federal Court Dismisses Discrimination 
Suit by Anti-LGBTQ Former NYC Council 
Member  
By Brandon Dolinger

U.S. District Judge Paul A. Crotty 
granted the defendants’ motion to 
dismiss various federal and state claims 
alleged by Andy King, a former Council 
member who was expelled by the 
Council in October 2020 for numerous 
ethics violations. King, an African-
American man, represented District 
12 in the Bronx from 2012-2020. 
Plaintiff describes himself as a “devout” 
Christian who believes “sex between 
members of the same sex is a detestable 
sin” and “an abomination,” and claims 
the real reason he was dismissed was 
his opposition to LGBT rights measures 
in the Council. King v. The City of New 
York, 2022 WL 138009, 2022 U.S. Dist. 
LEXIS 7729 (S.D.N.Y., January 14, 
2022).

King routinely opposed “pro-LGBT 
issues,” including legislation supporting 
same-sex marriage, mandating gender-
neutral restrooms, and allowing New 
Yorkers to change their gender markers 
on official documents.

He also expressed his anti-LGBT 
views symbolically. In June 2016, 
following the Pulse nightclub shooting 
in Florida, Councilmember Jimmy 
Van Bramer organized “a pro-gay 
public ceremony in the Chamber of 
the City Council.” In preparation for 
this ceremony, Van Bramer “affixed 
gay pride flags” on each of the Council 
members’ desks along with prepared 
remarks for them to read in a show of 
solidarity for the LGBT community. 
King, however, refused to read those 
remarks and, “in open defiance of Van 
Bramer’s attempts to force King to 
publicly compromise King’s religious 
beliefs,” removed himself from the 
Council Chambers.

Plaintiff had a history of disciplinary 
issues in the New York City Council. 
In 2017, a Council staffer named Chloe 
Rivera reported an incident of sexual 
harassment against King, alleging that 
he “shook her hand, invited her to King’s 

wedding anniversary ball and suggested 
that she attend the event, smile, and 
wear a pretty gown.” King denied this 
allegation and agreed to a mandatory 
training class on workplace harassment. 

In early 2019, one of King’s former 
staffers claimed that she had been 
“forced to quit due to harassment 
by King’s wife.” This led the City 
Council’s General Counsel to launch 
a formal investigation that resulted in 
the following charges against King: 
(1) retaliating against his staff for 
cooperating with the General Counsel’s 
investigation; (2) permitting a member 
of his staff to create a hostile work 
environment in his office; (3) allowing 
his wife to use the resources of his elected 
office for personal gain; (4) failing to 
properly reimburse staffers for gasoline 
expenses, and (5) improperly “objecting 
to the uploading of a Gay Pride Parade 
photograph on King’s personal Twitter 
account by one of King’s staff,” 
explaining that his “objection to the gay 
lifestyle was similar to his objections 
to child pornography.” The Ethics 
Committee recommended the following 
sanctions against King that were later 
ratified by the full City Council: (1) 
a 30-day suspension without pay; 
(2) a $15,000 fine; (3) the loss of all 
committee memberships; and (4) the 
appointment of an independent monitor 
to oversee King’s office.

In January 2020, shortly after King 
returned from his 30-day suspension, 
the Ethics Committee levied new 
charges against him based on various 
allegations of misconduct that occurred 
between 2017 and 2019. King was 
charged with: (1) harassing a staffer for 
her “menstrual bleeding”; (2) soliciting 
a kickback involving City Council 
funds; and (3) failing to fully cooperate 
with the terms of his 2019 disciplinary 
sanctions. After the Ethics Committee 
held a hearing, it was recommended 
that King be removed from office, and 
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on October 5, 2020, the City Council 
nearly unanimously ratified that 
recommendation. 

King alleges both federal and state 
law violations. As for the federal claims, 
they include violations of his First 
Amendment rights to (1) Free Speech 
and (2) Free Exercise of Religion; his 
Fourteenth Amendment rights to (3) 
Procedural Due Process, (4) Equal 
Protection, and (5) Substantive Due 
Process; (6) malicious abuse of process 
and conspiracy under 42 U.S.C. §§ 1983 
and 1985(3) and (7) Monell liability 
against the City. As for state law claims, 
King alleges violations of the New 
York State Constitution, New York City 
Human Rights Laws (NYCHRL), CPLR 
Article 78, and New York Common Law. 

Judge Crotty started his discussion 
with King’s First Amendment Free 
Speech claim. King alleges that his 
expulsion from the City Council was in 
retaliation for his anti-LGBT political 
views and, therefore, in violation of his 
First Amendment right to Free Speech. 
To plead such a claim, a plaintiff must 
show that (1) his actions were protected 
by the First Amendment; and (2) the 
defendant’s alleged conduct was in 
response to that protected activity. The 
court discussed as an initial matter 
what the bounds of King’s protection 
under the First Amendment are in this 
political context, citing two Supreme 
Court decisions, Elrod and Branti, 
where the Supreme Court held that 
a government employer may take 
adverse action against an employee 
for speech otherwise protected under 
the First Amendment if the employee 
occupies a “policymaking position.” 
Elrod v. Burns, 427 U.S. 347,367 (1976); 
Branti v. Finkel, 445 U.S. 507, 517 
(1980). The court explained that city 
council legislators are “quintessential 
policymakers” and therefore may be 
subject to this Elrod/Branti carveout 
from First Amendment protection in 
some contexts. The court also points to 
two Second Circuit decisions, Camacho 
and Velez, which together establish a 
workable rule: elected officials enjoy 
no First Amendment protection from 
retaliation for political speech unless 
that retaliation strips them of their 
office or their fundamental ability to 

function in that office. Applying this 
rule to the facts, the court found that 
although actions were taken with the 
eventual goal of removing King from 
office, they did not disturb his right to 
express his political views in the council 
chambers, to cast votes, and to serve his 
constitutes in his capacity as a member 
of the council. King’s allegations based 
on these acts of legislative investigation 
and advocacy fail to implicate the First 
Amendment.

Judge Crotty found that the only 
allegedly retaliatory acts in the 
Complaint that may be actionable are 
the full Council votes adopting the 
Ethics Committee’s recommended 
sanctions and later, to expel King 
from the Council entirely. However, 
the Free Speech claims based on these 
allegations fail to plausibly allege the 
second element of a First Amendment 
retaliation claim: that this conduct was 
in retaliation for King’s speech. King 
was charged with several serious ethics 
violations, and after these charges had 
been sustained and sanctions imposed, 
King was charged with a second set of 
ethics violations. Only after the second 
set of formal hearings sustaining the 
second set of charges did the Council 
exercise its legislative authority under 
the New York City Charter to sanction 
and expel King. Judge Crotty found that 
based on the nature and circumstances 
of these events, the court could not 
plausibly infer that King’s political views 
are what caused the Ethics Committee 
to recommend, and dozens of Council 
members to independently vote for, 
King’s suspension, removal from 
committees, and eventual expulsion. It 
is for these reasons that the court held 
that King failed to state a viable Free 
Speech claim. 

Next, the court turned to King’s 
Free Exercise claim. King claims that 
his Free Exercise rights were violated 
when the Defendants allegedly expelled 
him from the City Council due to their 
animosity towards his Christian faith. 
Under the Free Exercise Clause, state 
action that expresses “hostility” toward 
religion is subject to strict scrutiny. In 
support of his Free Exercise claim, King 
relies on the same factual allegations 
as those that buttress his Free Speech 

claim—namely, Defendants’ hostility 
toward his political views on LGBT 
issues. But these allegations do not raise 
the plausible inference that Defendants 
acted out of hostility against King on the 
basis of his Christian faith. Because the 
Complaint failed to do so, King’s Free 
Exercise claims were also dismissed. 

The court then turned to King’s 
Procedural Due Process claims. King 
pleads two Procedural Due Process 
claims under the Fourteenth Amendment. 
First, he alleges Defendants improperly 
deprived him of his property interest in 
his elected office without due process of 
law. Secondly, he pleads a “stigma-plus” 
claim on the theory that Defendants 
casted false aspersions on his reputation 
in the course of the City Council’s 
disciplinary proceedings. Judge Crotty 
started with the property interest claim. 
In order to plead a due process claim 
on a property interest theory, a plaintiff 
must first establish entitlement to a 
property interest. The Second Circuit 
has held that a public official “lacks a 
constitutionally cognizable property 
interest in her elected office,” citing 
Taylor and Marshall v. Beckham, 178 
U.S. 548 (1900). Therefore, because 
King does not enjoy a property interest 
in his Council seat, his due process claim 
on these grounds is not cognizable.

King’s stigma-plus claim under the 
Due Process Clause alleges that he 
suffered harm to his reputation and 
the loss of his public office, thereby 
depriving him of “liberty without 
sufficient process.” A stigma-plus claim 
involves an injury to one’s reputation (the 
stigma) coupled with the deprivation of 
some tangible interest or property right 
(the plus) without adequate process. To 
plead a stigma-plus claim, a plaintiff 
must demonstrate, (1) the utterance of a 
statement about her that is injurious to 
her reputation, that is capable of being 
proved false, and that he or she claims is 
false, and (2) some tangible and material 
state-imposed burden in addition to 
the stigmatizing statement. Even if 
these requirements are met, however, 
the availability of adequate process 
defeats a stigma-plus claim. Segal v. 
City of New York, 459, F.3d 207, 212 
(2d Cir. 2006). Judge Crotty concluded 
that King received adequate process, 



February 2022   LGBT Law Notes   13

and so, his stigma-plus claim must be 
dismissed. First, as required under 
DiBlasio v. Novello, King received 
pre-deprivation hearings before being 
subjected to the disciplinary sanctions 
that were issued in 2019 and 2020. 
344 F.3d 292 (2d Cir. 2003). These 
hearings afforded adequate opportunity 
to clear his name against the stigma 
resulting from the Ethics Committee’s 
disciplinary charges. Secondly, the 
City Council hearings provided King 
with adequate notice of, and sufficient 
opportunity to defend himself against, 
the charges against him. The court held 
that because the standard was satisfied 
in King’s case, the court had no choice 
but to dismiss his stigma-plus claim. 

Judge Crotty then turned to King’s 
Equal Protection claims. King pleads 
two types of selective enforcement 
claims: one alleging discrimination on 
a “class-of-one” theory and another 
alleging class-wide discrimination. A 
class-of-one discrimination claim is 
premised on the theory that an employer 
treated “one employee differently from 
others similarly situated, regardless 
of whether the different treatment is 
based on the employee’s membership 
in a particular class.” Because this 
case arises in the context of public 
employment, King’s class-of-one 
discrimination claim is foreclosed by the 
Supreme Court’s decision in Engquist 
v. Oregon Department of Agriculture, 
where they held that a public employee 
who had been terminated was barred 
from bringing a class-of-one Equal 
Protection claim against her public 
employer because allowing such claims 
“would impermissibly constitutionalize 
the employee grievance.” 553 U.S. 591, 
597 (2008). Because Engquist applies to 
this case, King’s class-of-one claim must 
be dismissed according to the court. 

Turning to the class-wide claim, 
King alleged that he was unfairly 
sanctioned because he belonged to “a 
discrete and insular minority group 
of devout Christians living in the City 
of New York” that advocated an anti-
LGBT political agenda. To prevail on 
this selective enforcement claim, King 
must plausibly allege that: “(1) the 
person, compared with others similarly 
situated, was selectively treated; and (2) 

such selective treatment was based on 
impermissible considerations such as 
race, religion, intent to inhibit or punish 
the exercise of constitutional rights, or 
malicious or bad faith intent to injure a 
person. King’s Complaint fails to meet 
this standard because he does not plead 
any “similarly situated” individuals 
who were treated more favorably on the 
basis of their religious beliefs. Instead, 
the Complaint refers to three other 
Council members who received softer 
disciplinary sanctions than King for 
purportedly similar ethical violations. 
However, these comparisons do not 
demonstrate that King was treated 
less favorably because of his religious 
affiliations, which is the protected class 
at issue under this claim. Therefore, 
King’s class-wide discrimination claim 
must also be dismissed. 

Judge Crotty then turned to King’s 
Substantive Due Process claims. For a 
substantive due process claim to survive 
a Rule 12(b)(6) dismissal motion, it must 
allege governmental conduct that ‘is so 
egregious, so outrageous, that it may 
fairly be said to shock the contemporary 
conscience.” However, “where a specific 
constitutional provision prohibits 
government action, plaintiffs seeking 
redress for that prohibited conduct in a 
§ 1983 suit cannot make reference to the 
broad notion of substantive due process.” 
In that scenario, the Substantive Due 
Process claim is subsumed into the 
“more particularized allegations.” Here, 
because the Complaint pleads “more 
particularized allegations” under other 
provisions of the Federal Constitution, 
the Substantive Due Process claim 
dissolves into those other claims and 
therefore must be dismissed. 

The next claims addressed by the 
court were King’s claims of malicious 
abuse of process and conspiracy under 
42 U.S.C. §§ 1983 and 1985(3). The 
court says that King’s §1983 malicious 
abuse of process claim is untenable 
under Cook v. Sheldon, 4 F.3d 73 (2d 
Cir. 1994). In Cook, the Second Circuit 
explained that a malicious abuse of 
process claim, in the context of a civil 
case, could not result in §1983 liability. 
The court is faced here with a civil case; 
therefore, King’s malicious abuse of 
process claim fails under §1983. 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=If7f88840777211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
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With respect to King’s conspiracy 
claim, the court states that there are two 
reasons why dismissal is warranted. 
First, the claim is insufficiently pled. To 
“state a valid conspiracy claim under 
42 U.S.C. § 1985(3), a plaintiff must, 
among other things, plausibly allege the 
existence of a conspiracy to deprive him 
of his constitutional rights.” Emmerling 
v. Town of Richmond, 434 F. App’x 10, 
12 (2d Cir. 2011). Here, the Complaint 
does no such thing. Rather, it cursorily 
alleges that the individual defendants 
“acted in concert” with one another to 
deprive King of his Constitutional rights 
but does not furnish any particularized 
allegations in support of that proposition. 
Secondly, King’s conspiracy claim must 
be dismissed pursuant to the intra-
corporate conspiracy doctrine. This 
doctrine “provides that a corporation or 
public entity generally cannot conspire 
with its employees or agents as all are 
considered a single entity.” Everson 
v. New York City Transit Auth., 216 F. 
Supp. 2d 71, 76 (E.D.N.Y. 2002). The 
Second Circuit has held that the intra-
corporate conspiracy doctrine applies to 
§1985 claims, and district courts within 
this Circuit have routinely applied 
the doctrine to § 1983 claims. Here, 
there is no dispute that the purported 
conspirators comprise one public entity: 
the New York City Council. Therefore, 
applying this doctrine, the court 
concluded that the Defendants could 
not have conspired with one another to 
deprive King of his federal rights, and 
his conspiracy claim must be dismissed. 

The final federal claim that King 
pled was a Monell claim against the city. 
“To hold a municipality liable under § 
1983 for the unconstitutional actions 
of its employees, a plaintiff is required 
to plead and prove three elements: (1) 
an official policy or custom that (2) 
causes the plaintiff to be subjected to 
(3) a denial of a constitutional right.” 
Lucente v. Cty. of Suffolk, 980 F.3d 284, 
297 (2d Cir. 2020). Because King has 
failed to plausibly allege “a denial of a 
constitutional right, his Monell claim 
cannot be sustained.

Judge Crotty then turned to King’s 
State Law claims which include: (1) 
claims under the New York State 
Constitution; (2) a malicious abuse of 

process claim under New York common 
law; (3) a claim under the NYCHRL, 
and (4) an Article 78 claim. The court 
addressed the first two claims and 
found that they both failed New York’s 
notice of claim requirement. Under 
Section 50-e of the New York General 
Municipal Law, a plaintiff cannot sue “a 
municipality or any of its officers, agents, 
or employees unless” he first serves 
a notice of claim on the municipality 
within 90 days after the claim arose. 
Mosdos Chofetz Chaim, Inc. v. Vill. of 
Wesley Hills, 815 F. Supp. 2d 679, 708 
(S.D.N.Y. 2011). This notice of claim 
rule has been “construed strictly by 
New York state courts,” and failure to 
comply with it “ordinarily requires a 
dismissal” of certain state law causes 
of action. Here, King concedes that he 
did not satisfy the notice of claim rule 
but contends that this should be excused 
under the public interest exception 
articulated in Mills v. Monroe County, 
59 N.Y.2d 307 (1983). In Mills, the 
New York Court of Appeals explained 
that notice of claim requirements do 
not apply to “actions that are brought 
to protect an important right, which 
seek relief for a similarly situated class 
of the public, and whose resolution 
would directly affect the rights of that 
class or group.” Judge Crotty found 
that King’s lawsuit did not fit within 
this narrow exception because each of 
King’s causes of action complains of 
his private injuries and seeks personal 
redress for those injuries in the form 
of monetary damages, attorney’s costs, 
and reinstatement to the City Council. 
Because the public interest exception 
is inapplicable, the notice of claim rule 
applied, and therefore, King’s claims 
under the New York State Constitution 
and his malicious abuse of process 
claim must both be dismissed. 

King alleged discrimination under 
the NYCHRL based on his classification 
as a “Christian and as a heterosexual 
man.” Judge Crotty held that this claim 
must also be dismissed because King 
has failed to properly plead it under the 
NYCHRL’s burden-shifting framework. 
Claims brought under the NYCHRL 
are subject to the same burden-shifting 
analysis applied to discrimination 
claims brought under Title VII. “Under 

this test, a plaintiff establishes a 
prima facie case of discrimination by 
showing that: (1) he was a member of 
a protected class; (2) he was competent 
to perform the job in question, or was 
performing the job duties satisfactorily; 
(3) he suffered an adverse employment 
action; and (4) the action occurred 
under circumstances that give rise to 
an inference of discrimination.” Spiegel 
v. Schulmann, 604 F.3d 72, 80 (2d Cir. 
2010). Here, the Complaint fails to plead 
allegations sufficient to satisfy this 
standard. 

Finally, Judge Crotty turns to the 
Article 78 claim. District courts may 
decline to exercise supplemental 
jurisdiction over state-law claims where, 
inter alia, it “has dismissed all claims 
over which it has original jurisdiction.” 
28 U.S.C. § 1367(c)(3). Because the 
court had dismissed each of King’s 
other claims, Judge Crotty held that the 
Court declines to exercise supplemental 
jurisdiction over his Article 78 Claim 
as well. Because each of King’s claims 
was dismissed, the court granted the 
Defendant’s motion to dismiss. 

District Judge Paul A. Crotty was 
appointed to the United States District 
Court for the Southern District of New 
York in 2005 by President George W. 
Bush. ■

Brandon Dolinger is a law student at 
New York Law School (class of 2022).
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Federal Sentencing Commission Remains Defunct, While 
Department of Justice Tries to Play Catch-Up with COVID 
Compassionate Release and to Relax Restrictions on 
Transgender Prisoners
By William J. Rold

The U.S. Sentencing Commission, 
an Article III agency, currently has 
no incumbent members for its seven 
statutory positions. It has not had a 
quorum since 2018. The last member 
whose term expired in October, 
Senior U.S. District Judge Charles E. 
Breyer (the brother of Supreme Court 
Justice Stephen Breyer), remains on by 
consensus as “Acting Chair” – but the 
Commission can conduct no business. 
It has two ex officio members (from the 
U.S. Department of Justice and from 
the U.S. Parole Commission), but they 
have no vote. The Commission has 
an executive director and about 100 
employees. 

The Commissioners are supposed to 
be bipartisan, with six-year staggered 
terms. President Biden has made 
no nominations. The absence of a 
functioning Sentencing Commission 
has made it difficult to implement the 
2018 First Step Act, which broadened 
the availability of compassionate release 
and allowed federal prisoners to initiate 
their own petitions in court. Law Notes 
has reported repeatedly that the CARES 
Act provisions allowing the Attorney 
General discretion to release prisoners 
at high risk for COVID-19 (such as 
inmates with HIV) also lacks Sentencing 
Commission leadership. 

There are circuit splits, as courts try 
to fill the vacuum, on issues of scope 
of re-sentencing discretion and what 
weight can be given to various factors 
in compassionate release. Recently, 
Supreme Court Justices Sotomayor and 
Barrett wrote a joint statement in respect 
to a denial of certiorari, criticizing 
the failure of the Commission in its 
responsibility to establish uniform and 
fair guidelines “leading to direct and 
severe consequences for defendants’ 
sentences.” Guerrant v. United States, 
595 U.S. ___ (2022) (slip op’n at 2-3). At 
oral argument in Concepcion v. United 

States, No. 20-1650 (Jan. 19, 2020) 
at pages 13-14 and 57, Justice Breyer 
faulted the Sentencing Commission for 
having “no one there.” 

The First Step Act allows 
consideration of good behavior in prison 
as an element of compassionate release, 
but Attorney General Barr ruled that the 
good behavior “points” had to accrue 
after January 5, 2020. Last month, the 
Department of Justice announced (Press 
Release 22-30, Jan. 13, 2022) that it 
would make the eligibility retroactive to 
the effective date of the First Step Act, 
December 21, 2018. 

According to the New York Times 
(Jan. 14, 2022) this action had the 
bipartisan support of the ranking 
members of the Senate Judiciary 
Committee: Dick Durbin (D. Illinois) 
and Chuck Grassley (R. Iowa). About 
3100 inmates were released under the 
Barr standard; the Times reports that this 
number will double under the Garland 
retroactive rule. There are about 158,000 
federal inmates in the system.

A month earlier, on December 
21, 2021, the Department of Justice 
announced that inmates released as being 
at high risk for contracting COVID-19 
who behaved well in the community 
would not have to return to finish their 
sentences after the COVID-19 risk was 
deemed overcome. This is a reversal of a 
formal opinion of the Trump-era Justice 
Department’s Office of Legal Counsel, 
from which the DoJ said it did “not 
lightly depart.” But BOP’s “preexisting 
authority does not require that prisoners 
in extended home confinement be 
returned en masse to correctional 
facilities when the emergency ends.” 
Press Release 21-1283 (Dec. 21, 2021). 

Attorney General Garland elaborated: 
“Thousands of people on home 
confinement have reconnected with their 
families, have found gainful employment, 
and have followed the rules . . . . We will 

exercise our authority so that those who 
have made rehabilitative progress and 
complied with the conditions of home 
confinement, and who in the interests of 
justice should be given an opportunity 
to continue transitioning back to 
society, are not unnecessarily returned 
to prison.” The New York Times (same 
article) reported that about 2800 inmates 
have been released under the CARES 
Act. This includes an unknown number 
of HIV patients.

In a final development, the BOP 
announced on Jan. 13, 2022, that 
it was updating its “Transgender 
Offender Manual” to provide that 
transgender inmates would no longer 
be presumptively confined in federal 
institutions based on their “gender at 
birth.” This rescinds the 2018 Trump 
Administration’s reversal of an Obama-
era rule and reinstates regard for the 
inmate’s “gender identity.” The changes 
include use of gender appropriate 
pronouns and a “pathway” to surgery. 
The story was reported on January 26, 
2022, by Brooke Migdon, who covers 
transgender issues for The Hill and other 
news outlets. 

Access to surgery in BOP still 
has a long way to go. See article this 
issue of Law Notes. But the Biden 
Administration has begun taking steps, 
despite judicial and legislative hostility, 
in areas affecting LGBT prisoners. It 
still needs to appoint members to the 
Sentencing Commission. ■
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Four Damages Cases Involving Sexual Assault of Prisoners 
by Guards Highlight Difficulties Obtaining Justice for 
Inmate Victims 
By William J. Rold

Sexual assault in prison is so common 
that Congress nearly unanimously 
enacted the Prison Rape Elimination Act 
[PREA] in 2003. 34 U.S.C. §§ 30301, 
et seq. It provides for “zero tolerance” 
of such activity. Id. at § 30302(1). The 
Report commissioned by Congress 
(issued in 2009) found that sixty-five 
percent of inmates did not believe they 
could safely or effectively report guard 
sexual abuse, concluding that only a 
fraction (2-3%) of sexual abuse was 
ever reported – and some states boasted 
annually that they had no rapes at all in 
their entire prison system. Nevertheless, 
sexually assault is endemic, particularly 
for LGBT prisoners. “Research 
. . . consistently documents the 
vulnerability of men and women with 
non-heterosexual orientations . . . and 
gender identity.” Report, at 73. LGBT 
prisoners are 3-4 times as likely to be 
sexual assault victims from staff as 
inmates identifying as “straight.” Beck 
& Johnson, “Sexual Victimization 
Reported by Former State Prisoners,” 
Bureau of Justice Statistics (2012) at 16.

The Department of Justice finally 
promulgated regulations implementing 
PREA in 2012. 28 C.F.R., Part 115. 
The national PREA standards “account 
in various ways for the particular 
vulnerabilities of inmates who are 
LGBT or whose appearance or manner 
does not conform to traditional gender 
expectations.” 77 Fed. Reg. 37106, 
37109 (June 20, 2012). 

In each of the following cases, 
individual inmates sought damages for 
sexual assault by guards. In three of the 
four cases, the defendant guards were 
fired, criminally charged, and convicted. 
The non-criminal case got referred to 
“mediation.” Only one case is set to go 
to trial – that one, under circumstances 
that do not allow the victim to use the 
conviction to full advantage. Only 
one case mentions PREA and only in 
passing. 

No case mentions the “zero 
tolerance” of PREA and its elimination 
of “consent” as a defense for sex between 
guards and inmates in the regulations, 
28 C.F.R. § 115.16. No case mentions 
the growing majority of states that 
eliminate the consent defense to guard-
inmate sex and classify it as statutory 
rape. See Penland, “A Constitutional 
Paradox: Prisoner Consent to Sexual 
Abuse in Prison under the Eighth 
Amendment,” 33 Minnesota J. of Law 
& Inequality 507, 510 (2015). [Note: 
There were 28 such states in 2013; NY 
is in accord: Penal Law § 130.05-3(2).]

The existence of PREA and state 
laws have had little impact, largely 
because the courts refuse to enforce 
them. This writer is not aware of a single 
case that premises a cause of action on a 
PREA stand-alone claim. Mostly, such 
arguments are summarily dismissed in 
a few words, but occasionally PREA 
regulations have been cited to evaluate 
correctional officials’ state of mind, 
their delivery of preventative services, 
and their response to reportable events. 
See, e.g., Monroe v. Jeffreys, 2021 
U.S. Dist. LEXIS 21224 at **25-26, 
2021 WL 391229 (S.D. Ill., Feb. 4, 
2021) (court relies on expert testimony 
based on PREA “goals and purposes”); 
Diamond v. Owens, 131 F.Supp.3d 
1346, 1376-7 and n.33 (M.D. Ga. 2015) 
(citing PREA regulations several times 
as “part of” corrections’ expected 
knowledge base and standard of care).

The change in criminal law on 
consent to prison sex with staff and 
the requirement of “zero tolerance” 
have not thus far persuaded the 
courts to “evolve” on their application 
of excessive force and deliberate 
indifference “standards of decency” 
that inform their Eighth Amendment 
jurisprudence under Trop v. Dulles, 
356 U.S. 876, 101 (1958); see also, 
Roper v. Simmons, 543 U.S. 551, 565 
(2005) (finding standards evolved to 

prohibit execution of juveniles after 
thirty states prohibited it). It is ironic 
that PREA regulations were written 
to make it easier, not more difficult, to 
substantiate sexual assault complaints 
against staff by prohibiting a standard 
of proof higher than a preponderance 
of the evidence. 28 C.F.R. § 115.72.

What has evolved from PREA is a 
self-monitored program overseen by 
a cottage group of industry-identified 
“monitors,” who report “zero tolerance” 
has blossomed everywhere, with no 
PREA violations (100% compliance 
again and again) – while nothing much 
has changed. One commentator wrote: 
“I have never spoken to a warden or 
commissioner of corrections who does 
not proclaim a zero tolerance policy 
in the prison or department; however, 
when I tour facilities and speak with 
prisoners, a very different story 
inevitably emerges.” Kupers, “Role of 
Misogyny and Homophobia in Prison 
Sexual Abuse,” 18 U.C.L.A. Women’s 
L. J. 107, 108, 128 (2010) (noting 
various impediments to zero tolerance, 
including retaliation, fear, and culture 
against “snitching”); see also, “’I 
Don’t Believe You, So You Might as 
Well Get Used to It’ – The Myth of 
Zero Tolerance in Texas Prisons,” 
nAtionAL PReA ResoURCe CenteR 
(Nov. 20, 2018). Indeed, supposed 
“zero tolerance” has evolved into what 
some call a contrived “safe harbor” 
used to shelter correctional defendants 
from claims of constitutional torts. 
Ankles, “Prison Rape Elimination Act 
Litigation,” 17 n.Y.U. J. of Legis. & 
PUb. PoLiCY 801, 821 and n.138 (2014).

The problem only becomes more 
complicated when the victim tries to 
obtain damages from supervisors or 
counties, where supervisory failures 
and/or pattern and practice must be 
shown. Of course, if the rapist is in 
prison, this may be the only realistic 
pocket left.
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CONNECTICUT – MISSING THE 
STATUTE OF LIMITATIONS

In Clark v. Hanley, 2022 WL 124298 
(D. Conn., Jan. 13, 2022), the Second 
Circuit remanded a statute of limitations 
dismissal to U.S. District Judge Jeffrey 
Alker Meyer to determine whether 
equitable tolling justified transgender 
inmate Veronica-May Clark’s not filing 
a claim about her sexual assault in prison 
for seven years. 42 U.S.C. Section 1983 
claims are subject to a three-year statute 
of limitations in Connecticut. There 
is no question that Clark was sexually 
assaulted by a prison employee in 2011 
and that the perpetrator (Officer Thomas 
Hanley) pleaded guilty to sexual assault 
arising from the incidents. There is also 
no question that Clark filed her suit in 
2018, naming Hanley and supervisors, 
who allegedly failed to protect Clark. 

On remand, Judge Meyer appointed 
counsel for Clark and for defendant 
Hanley (because the Connecticut 
Attorney General refused to represent 
him). Judge Meyer conducted an 
evidentiary hearing on estoppel. 

Clark claimed that fear, harassment, 
and post-rape psychological trauma 
justified her four years’ tardiness. Clark 
said: “The impact of the sexual assaults 
on [her] fragile mental condition and 
gender dysphoria, and her mistreatment 
by unnamed prison officials and inmates 
during the years after the assault, all of 
which—according to the complaint—
constitutes ‘exceptional circumstances’ 
that rendered Clark ‘not in a position 
to seek justice any earlier than she did’ 
when she first filed her complaint in 
October 2018.” (italics by the Court). 

At the hearing, it was revealed that 
Hanley sexually assaulted Clark five 
times in 2011 and that she did not 
contemporaneously report them because 
she was receiving favors from Hanley. 
She revealed the assaults once a state 
police investigation was opened. She 
testified that she did not file a lawsuit 
earlier, because Hanley had friends in 
the prison system, and she was afraid 
and traumatized. 

On equitable tolling, the plaintiff 
has the burden of proof. Smalls v. 
Collins, 10 F.4th 117, 145 (2d Cir. 2021). 

A generalized fear is not enough – 
Davis v. Jackson, 2016 WL 5720811, 
at *11 (S.D.N.Y. 2016) – and Clark 
presented no evidence of any threats 
of any kind from any of the named 
defendants. Moreover, Clark’s prison 
records “show Clark’s willingness to 
advocate for herself in prison by going 
on a hunger strike, writing a complaint 
to the warden, and protesting prison 
labor conditions—each of which risked 
retaliation by prison officials.” Judge 
Meyer found that Clark’s “testimony 
that she actually feared retaliation if she 
filed this lawsuit was not credible.” She 
was able to talk about the events with 
the Connecticut State Police, and she 
had the “wherewithal” to file a pro se 
application for a writ of habeas corpus 
regarding her underlying conviction. 

Clark’s mental health notes do not 
record any trauma sufficient to render 
Clark unable to file a pro se case about 
her assaults. Judge Meyer writes: 
“If Hanley’s abuse of Clark was so 
traumatic that it prevented Clark from 
filing a court action for seven years, one 
would reasonably expect some sign of 
this trauma to surface in the extensive 
notes of conversations between Clark 
and prison mental health counselors.” 

And here we go: Judge Meyer 
finds that the sexual assaults “were 
not physically coercive” and “unlike 
a violent sexual assault or rape that 
would likely result in the most severe 
type of psychological trauma.” He 
also finds that Clark’s “struggle” with 
gender dysphoria did not “prevent” her 
filing this lawsuit earlier. This seems 
gratuitous.

While this case is not going anywhere, 
it is a good road map for counsel trying 
to navigate a limitations defense to a 
stale claim. The Brennan Center issued 
a press release at the time Dr. Christine 
Blasey Ford testified about a college 
sexual assault at the confirmation 
hearings for Justice Kavanaugh, stating 
that 80% of sexual assaults generally go 
unreported. “Sexual Assault Remains 
Dramatically Underreported,” Brennan 
Center (Oct. 4, 2018).

Clark was represented by Wiggins & 
Dana (New Haven) and Ivey, Barnam & 
O’Mara (Greenwich). The Corrections 
Officer defendant was represented by 
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Cohen and Wolf (Bridgeport). The New 
Haven Pride Center filed an amicus brief. 
Judge Meyer was appointed by President 
Obama. 

NEVADA – JUDGE SHOWS NO 
INTEREST IN “PATTERN” OF SEXUAL 
ABUSE

Prisoner Rickie Hill filed a pro se 
complaint alleging sexual assault by 
correction officers in Hill v. Johnson, 
2022 WL 19680 (D. Nev., Jan 3, 2022). 
U. S. District Judge Andrew P. Gordon 
screened the complaint and allowed Hill 
to proceed against defendant T. Johnson, 
“a well-known, aggressive homosexual 
officer,” who forced Hill to perform 
sexual acts on multiple occasions. Hill 
says that Johnson also threatened him 
and his family and said Johnson would 
intercept Hill’s mail (since Johnson has 
authority over the mail room) and tamper 
with his food. 

Hill says that Johnson “beats up” 
other officers to force them to have sex 
with him in the bathroom and parking 
lot. He alleges that Johnson’s behavior 
is “well-known” and an “unkept secret.” 

On two separate occasions Johnson 
brought other officers to Hill’s cell, 
forcing Hill to have sex with officers 
Meyers and Morenago, the interaction 
with Morenago occurring through the 
cell’s food slot. Hill names Meyers as a 
defendant. He does not name Morenago 
– or any supervisors – although he 
says that he filed “PREA’s” against the 
officers without any apparent response. 

Judge Gordon finds on screening 
that Hill states Eighth Amendment 
claims against the officers under Wood 
v. Beauclair, 692 F.3d 1041, 1045-6 (9th 
Cir. 2012); and Schwenk v. Hartford, 204 
F.3d 1187, 1197 (9th Cir. 2000). Judge 
Gordon sua sponte adds Morenago as 
a defendant, but he does not mention 
any claims for lack of supervision of the 
perpetrators of this “unkept secret.” 

Judge Gordon then does something 
odd. He mentions mediation, but he does 
not actually make a referral. The District 
of Nevada has an Early Inmate Mediation 
Program (General Order No. 2010-03, 
9/27/10), which apparently Hill has used 
in other cases, including one currently 

active. While declining to refer this case 
to the Mediation Program, Judge Gordon 
defers ruling on in forma pauperis or 
service, and he declines to set deadlines 
for an answer or for discovery. 

Instead, he stays everything for sixty 
days, during which time “the parties” 
can “privately” discuss settlement or 
bring up this case at a session scheduled 
in one of Hill’s other cases. [Yeah, like 
that’s going to work on these facts, or 
that all evidence (including cellblock 
videos) will be carefully preserved. 
Will the Attorney General talk about 
unserved matters without checking with 
the DOC about whether it will defend 
these officers?]

Judge Gordon apparently has no 
interest in the pattern alleged – or 
perhaps he thinks he knows Hill’ pro 
se filings “too well.” Judge Gordon was 
appointed by President Obama.

WISCONSIN – AGGRESSIVE USE OF 
STATE INDEMNIFICATION LAW

Alex Wouts, a Wisconsin prison 
guard, was convicted in state court of six 
counts of sexually assaulting prisoners. 
The investigation apparently started 
on the complaint of inmate Adonis R. 
Grady, although his case was not one of 
the six prosecuted. In Grady v. State of 
Wisconsin, 2022 WL 60632 (E.D.Wisc., 
Jan. 6, 2022), U.S. District Judge J. P. 
Stadtmueller screens a civil rights case 
filed by Grady against Wouts, and he 
allows it to proceed. No surprise there. 
Grady names no other defendants. 

Instead, he invokes Wisconsin’s 
state indemnification law, Wisc. Stat. 
§ 895.46, as a second cause of action, 
requesting a jury finding that Wouts 
acted in the scope of his employment, 
so the state must indemnify Grady for 
damages assessed against Wouts. There 
is considerable authority to the contrary. 
See Martin v. Milwaukee Cnty., 904 F.3d 
544, 554 (7th Cir. 2018) (guard rape of 
pregnant prisoner “outside the scope”); 
but see Olson v. Connerly, 457 N.W.2d 
479, 479 (Wis. 1990) (issue of whether 
state psychotherapist acted within scope 
when relationship with patient evolved 
into an affair was jury question, which 
the plaintiff eventually lost). 

Here, Grady’s argument is somewhat 
different. He maintains that Wouts used 
sex as a means of intimidating unruly 
inmates and that supervision sent such 
prisoners to Wouts’ cell block to be 
“broken,” fully aware that Wouts used 
sex as a means of control. He alleges 
that this was Wouts’ “reputation.” Wouts 
assaulted Grady in the cell block that 
Wouts supervised, in the showers, in the 
laundry, and in a storage closet. Wouts’ 
conviction involved six other inmates. 
After “breaking” inmates assigned 
to him, Wouts “would give them 
preferential treatment and would speak 
favorably of them to his supervisors.” 
At his criminal trial, it was revealed that 
Wouts was HIV-positive. 

Grady relates the history of another 
inmate (Veith) who initiated a complaint 
about Wouts. Grady says that officials 
conducted a “sham” investigation, 
“accused Veith of lying,” “protected 
Wouts,” and “reassigned Veith to a high 
security prison in retaliation for his 
complaint.” 

Judge Stadtmueller allows the 
“indemnification” claim to proceed, 
finding it to be “fact laden” and 
resolvable only on summary judgment 
or at trial. He characterizes it as “a 
tough hill to climb,” but discovery will 
proceed. He reads Martin as “falling 
short” of holding that sexual assault 
could never be “within the scope” 
of employment for indemnification 
purposes. 904 F.3d at 505-7. 

It is unclear why Grady’s counsel did 
not bring supervisory claims under 42 
U.S.C. § 1983, since they are consistent 
with his state law indemnification 
theory. Grady is represented by Strang 
Bradley, LLC (Madison). 

A final word. Judge Stadtmueller 
performed a PLRA screening, although 
there is a circuit split on whether one 
is necessary on represented cases. 
Compare Corteau v. United States, 
287 F. App’x. 159, 161 (3d Cir. 2008) 
(no) with In Re PLRA, 105 F.3d 1131, 
1134 (6th Cir. 1997) (yes). There is no 
controlling Seventh Circuit decision, 
so Judge Stadtmueller screens; but he 
applies F.R.C.P. 12(b)(6) considerations, 
so the state would be foolish to make 
another such motion. Judge Stadmueller 
was appointed by President Reagan.
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NEW JERSEY – MONELL CLAIMS 
GOING TO TRIAL WITH “CONSENT” 
DEFENSE AND “OUTING” OF 
PLAINTIFF

Multiple sexual assaults by a guard 
(Johnson) against Terry J. Walker are 
going to trial in Walker v. County of 
Gloucester, 2022 WL 221164 (D.N.J., 
Jan. 25, 2022). Johnson had already 
been fired and convicted for events 
occurring in 2015, when, in 2020, the 
Third Circuit’s Chief Judge reassigned 
the five-year-old civil case to Senior 
U.S. District Judge Eduardo C. Robreno 
(Reagan) of the E.D. Pennsylvania, 
sitting by designation. Judge Robreno 
move the case to trial-ready in about six 
months. 

Claims against supervisors under 
Monell v. NYC Dept. of Social Services, 
436 U.S. 658 (1978), will be heard 
because there are factual disputes, 
including: (1) the existence of similar 
sexual assaults that “might evidence 
a pattern”; (2) whether defendants 
properly investigated and prevented 
sexual assaults; (3) whether training 
was adequate; (4) whether the facility 
had adequate surveillance measures to 
prevent sexual assault; and (5) whether 
the warden’s oversight policies “violated 
clearly established constitutional 
rights.” Judge Robreno denies qualified 
immunity without prejudice, since a 
ruling requires factual development at 
trial. 

The parties have prepared for trial, 
and the January ruling deals with 
multiple motions in limine. Perhaps 
most importantly, Judge Robreno allows 
the jury to consider “consent” as a 
defense to the sexual assaults. He relies 
primarily on Wood v. Beauclair, 692 
F.3d 1041, 1049 (9th Cir. 2012), which 
provides a rebuttable presumption of 
non-consent in guard-inmate sexual 
assault cases. There is no controlling 
case precedent in the Third Circuit; but 
Wood has been followed by the Sixth 
Circuit in Hale v. Boyle Cty., 18 F.4th 
845, 854 (6th Cir. 2021). The Tenth 
Circuit declined to rule as a matter of 
presumption as in Wood, but it found 
that any such “presumption” would have 
been overcome by the inmate victim’s 

writing sexually explicit notes to the 
officer and attempting to seduce him. 
Graham v. Sheriff of Logan Cty., 741 
F.3d 1118, 1126 (10th Cir. 2013). 

 Judge Robreno characterizes the 
Wood “rebuttal presumption of no 
consent” test as a “middle ground” 
between allowing no consent defense 
and keeping the historically wide 
acceptance of “consent” as an available 
defense in prison, citing Freitas v. Ault, 
109 F.3d 1335, 1338-39 (8th Cir. 1997), 
which found consensual sex, despite 
the inmate’s unsubstantiated assertions, 
and therefore no “pain” under the 
Eighth Amendment. Judge Robreno 
“adopts the Ninth Circuit analysis as it 
takes into consideration the significant 
power imbalance between guards and 
inmates but recognizes that the inmates 
are adults and not incompetents or 
children.”

Judge Robreno ignores the “with or 
without consent” in the zero tolerance 
provisions of PREA. See 28 C.F.R. § 
115.72. New Jersey also has eliminated 
“consent” as a defense to sexual assault 
on a prisoner. It is a felony, regardless 
of consent. N.J. Stat. § 2C-14. A similar 
statute in Delaware (also in the Third 
Circuit) led the court to hold that 
“an act of vaginal intercourse and/or 
fellatio between a prison inmate and a 
prison guard, whether consensual or 
not, is a per se violation of the Eighth 
Amendment.” Carrigan v. Davis, 70 F. 
Supp. 2d 448, 452-53 (D. Del. 1999).

Judge Robreno grants Walker’s 
motion in limine to keep reference to 
his conviction solely to that it was for 
a felony, without details. He also agrees 
to preclude evidence of his prison 
disciplinary record, including charges 
that he had sexual relationships with 
other inmates. The probative value on 
both matters is substantially outweighed 
by the prejudice under F.R. Evid. 403. 

Walker loses his motion in limine as 
to his sexual orientation. Judge Robreno 
writes: “The Court concludes that, under 
F.R.E. 403, Walker’s sexual orientation 
is strongly entwined with the facts of the 
case and its probative value, which will 
greatly aid the jury in understanding 
the allegations, is not substantially 
outweighed by any speculative threat of 
anti-gay prejudice.” 

In so ruling, Judge Robreno ignores 
F.R. Evid. 412 (as amended in 1994 
to include civil cases), which restricts 
admissibility of the sexual history of 
a victim’s behavior or predisposition 
regarding the subject event in the case. 
“Victim” includes “alleged victim” 
under F.R. Evid. 412(d) – although there 
is no doubt here. 

Judge Robreno adopts the language 
of F.R. Evid. 403 (which focuses on the 
prejudice substantially outweighing the 
probative), instead of the text of F.R. Evid. 
412 (which obversely addresses whether 
the probative value of the evidence 
“substantially outweighs “the danger of 
harm . . . and of unfair prejudice”). F.R. 
Evid. 412(c) also requires an in camera 
hearing, a specific proffer, and findings 
by the court – none of which occurred 
here, because license was given to “out” 
Walker.

While a trial is welcome after seven 
years, Judge Robreno seems to have 
stacked the deck by allowing evidence 
on consent where there has already been 
a conviction and by permitting use of 
Walker’s sexual orientation before the 
jury – something not likely even to be 
raised in a heterosexual assault. 

Walker is represented by the 
McFadden Law Firm (Northfield, NJ). 
Kudos for their tenacity, resilience, and 
likely continued deferral of payment. ■
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Gay Man in Northern Ireland Loses Fight Against Bakery
By Eric Wursthorn

On January 6, 2022, the European 
Court of Human Rights (ECHR) ended 
a gay man’s fight against a Northern 
Ireland bakery which refused to bake 
him a cake (Lee v. The United Kingdom, 
Application no. 18860/19). The ruling 
was procedural, as the Court held that 
the applicant, Gareth Lee, failed to 
exhaust his domestic remedies with 
respect to his alleged Convention rights 
violations. Nonetheless, the Court 
cited Masterpiece Cakeshop Ltd., 
138 S. Ct. 1719 (2018), giving the US 
Supreme Court’s reasoning a foothold 
in European jurisprudence to come.

Mr. Lee tried to order the ill-fated 
cake from “Ashers Baking Co. Limited” 
in May 2014. At the time, Lee was a 
member of an LGBT organization in 
Northern Ireland called QueerSpace, 
and sought the cake for an event 
which would mark “the end of the 
Northern Ireland Anti-Homophobia and 
Transphobia Week and the gathering 
political momentum towards legislation 
for same-sex marriage.” Lee ordered 
the cake from Ashers because their 
promotional literature indicated they 
would ice a cake with a graphic of the 
client’s own design, without limitation. 
Thus, Lee ordered a cake with a picture 
of “Bert and Ernie” of Sesame Street 
fame, the QueerSpace logo, and the 
words “Support Gay Marriage”. 

A few days later, the bakery contacted 
Lee and informed him that his order 
could not be filled because “they were 
a Christian business, and in hindsight, 
should not have taken the order.” Lee 
received a refund and an “apology” from 
Ashers and was able to find another 
bakery which could provide the cake.

Unfortunately for Ashers, Lee sued 
for “breach of statutory duty in and 
about the provision of goods, facilities 
and services” against both Ashers and 
its owners, Mr. and Mrs. McArthur 
(collectively the “defendants”) in 
Northern Ireland County Court. In 
2015, that court ruled against the 
defendants, finding that they had 
discriminated against Lee on the 

ground of his sexual orientation in 
violation of The Equality Act (Sexual 
Orientation) Regulations (Northern 
Ireland) 2006 (the “2006 Regulation”) 
and that the European Convention on 
Human Rights (the “Convention”) was 
not violated in connection with Mr. and 
Mrs. McArthur’s right to hold religious 
views. Thus, Lee was awarded an agreed 
sum of 500 British Pounds.

The case worked its way through the 
appellate courts in Northern Ireland, 
concluding at the Supreme Court of the 
United Kingdom in 2018. That court 
found that the defendants refused to bake 
the cake because of their opposition to 
same-sex marriage, rather than because 
of Lee’s actual or perceived sexual 
orientation, and thus they did not violate 
the 2006 Regulation. The Supreme 
Court further ruled that even if there 
was a violation, the McArthurs could 
not be compelled to express a message 
which they disagreed with “unless 
justification is shown for doing so” and 
no such showing had been made which 
would justify civil liability. Thus, the 
Supreme Court set aside the County 
Court judgment and award for damages 
and did not reach the parties’ arguments 
as to the defendants’ own Convention 
rights.

Lee’s failure to raise the issue of his 
Convention rights before the Northern 
Ireland courts doomed his challenge to 
the ECHR. Specifically, Lee complained 
that the U.K. Supreme Court’s decision 
violated his rights under Articles 8, 9, 10 
and 14 of the Convention. However, the 
European Court noted “[i]n choosing 
not to rely on his Convention rights, 
the applicant deprived the domestic 
courts of the opportunity to consider 
both the applicability of Article 14 to 
his case and the substantive merits of 
the Convention complaints on which he 
now relies. Instead, he now invites the 
Court to usurp the role of the domestic 
courts by addressing these issues itself.”

It bears noting, however, that the 
European Court of Human Rights not 
only cited Masterpiece Cakeshop Ltd v. 

Colorado Civil Rights Commission, but 
quoted its suggestion that “these disputes 
must be resolved with tolerance, without 
undue disrespect to sincere religious 
beliefs, and without subjecting gay 
persons to indignities when they seek 
goods and services in an open market.” 
It will be interesting to see how the 
ECHR resolves the issue of a business 
which denies goo,ds and/or services to 
an LGBT person in a case which lacks 
the procedural problems that Lee v. The 
United Kingdom presented. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. 
Wagner Professor of Labor and 
Employment Law at New York Law 
School.

U.S. SUPREME COURT – The Supreme 
Court denied a petition to review the 
4th Circuit’s ruling in North Carolina 
State Health Plan for Teachers and 
State Employees v. Kadel, in which a 
4th Circuit panel ruled 2-1 that the State 
Health Plan could not claim sovereign 
immunity from a discrimination claim 
brought by transgender participants in 
the Health Plan who are challenging 
the Plan’s refusal to cover certain 
transgender-related medical procedures. 
2022 WL 145183 (U.S. Sup. Ct., January 
18, 2022), denying petition to review 
12 F.4th 422 (4th Cir. 2021). The Plan’s 
petition claimed that there is a circuit 
split about whether a 1986 statute 
waiving state sovereign immunity 
for discrimination claims under 
federal anti-discrimination statutes 
(Section 1003 of the Rehabilitation 
Act Amendments of 1986, codified 
at 42 U.S.C. 2000d-7(a)), applies to 
claims under the anti-discrimination 
provision of the Affordable Care Act 
(Section 1557), which incorporates by 
reference several federal statutory anti-
discrimination laws, including Title IX 
(sex discrimination – now extended 
to cover gender identity claims by 
interpretation of the Supreme Court’s 
Bostock decision). The 4th Circuit 
panel ruled 2-1 that the state Plan did 
not enjoy sovereign immunity against 
the claims, and the Plan appealed to 
the Supreme Court, but evidently could 
not interest at least four members of 
the Court to vote to review the case. * 
* * On January 18 the Supreme Court 
received a petition for certiorari in Cox 
v. Nobles from the 11th Circuit, in which 
a prisoner asks the Court to hold that 

violations by prisons of the Prisoner 
Rape Elimination Act (PREA) should 
be given significant weight by federal 
courts in considering 8th Amendment 
claims by inmates who have been 
sexually assaulted. This petition will 
receive more detailed coverage in the 
March issue of Law Notes. The state of 
Georgia promptly filed a notice with the 
Court that they will not file a response 
to the Petition. For continuing coverage 
of the dismissive approach of many 
federal courts to PREA, see reporting 
in this and prior issues of Law Notes by 
William J. Rold.

U.S. COURT OF APPEALS – 9TH 
CIRCUIT – In Bailey v. Garland, 2022 
WL 72356, 2022 U.S. App. LEXIS 
509 (9th Cir., Jan. 7, 2022), the court 
denied a petition for review from a 
bisexual man from Jamaica seeking 
asylum, withholding of removal, 
or protection under the Convention 
Against Torture (CAT), finding that 
the Board of Immigration Appeals 
(BIA) had appropriately rejected these 
claims on credibility grounds. The 
Petitioner claimed that he had been 
shot because of his sexual orientation, 
but the BIA found that the evidence he 
offered on the issue of persecution was 
inconsistent with respect to significant 
details, justifying an adverse credibility 
determination, and the court agreed. 
As to protection under the CAT, the 
court wrote: “Given the ‘compete lack 
of credible testimony in this case,’ the 
generalized country condition evidence 
in the record did not establish that [the 
Petitioner] confronted a ‘particularized 
risk of torture’ if removed to Jamaica, 
citing Lalayan v. Garland, 4 F.4th 822 
(9th Cir. 2021). Petitioner also claimed 
that there were competency issues, but 
the court indicated that the Immigration 
Judge’s conclusion on this was supported 
by the transcript, which showed that the 
Petitioner had testified, submitted letters 
by witnesses, and examined a witness 
without showing any signs of impaired 

competency. Petitioner is represented 
by Caitlinrose H. Fisher and Virginia 
R. McCalmont, AT, Forsgren Fisher 
McCalmont DeMarea Tysver LLP, 
Minneapolis, MN.

CALIFORNIA – In Stefanac v. Dome 
Construction Corporation, 2022 Cal. 
App. Unpub. LEXIS 532 (Cal. 1st Dist. 
Ct. App., January 28, 2022), the court 
affirmed a ruling by the Alameda 
County Superior Court rejecting 
the employer’s motion to compel 
arbitration of a sexual harassment, 
discrimination and retaliation claim 
by Lana Stefanac, a lesbian carpenter, 
who alleged having been subjected to 
repeated homophobic harassment and 
ultimately filed suit alleging a violation 
of the California Fair Employment and 
Housing Act. The suit was filed July 
2, 2020, and considerable discovery 
went on, resulting in hundreds of pages 
of evidentiary documents exchanged 
over a period of several months. On 
January 29, 2021, the employer filed a 
motion to compel arbitration and stay 
proceedings, claiming that Stefanac 
had signed an arbitration agreement. 
According to Stefanac, after she had 
been working for the company for 
several years (with one interruption) and 
had complained numerous times about 
hostile environment harassment against 
her, she was called in by a supervisor 
and told she had to sign some papers 
on his laptop computer by checking a 
box on several screens. She complained 
that the screens were blank, but he told 
her to just check the box and get back 
to work. In other words, by her account, 
which apparently the court believed, she 
was tricked into signing an arbitration 
agreement. The trial court rejected the 
employer’s motion in a lengthy decision 
recounting the history of the case up 
to that point and Stefanac’s factual 
allegations, concluding that “the court is 
concerned that Plaintiff may have been 
induced to execute certain agreements 
on Michael Wade’s laptop that she did 
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not have an opportunity to review. 
The court is concerned the company 
may have wanted to have Plaintiff 
sign the arbitration agreement because 
it became concerned that she might 
file an employment action.” The trial 
court overruled all of the employer’s 
evidentiary objections to Stefanac’s 
response to the motion and denied the 
motion. The Court of Appeal found 
that the trial court’s decision to refuse 
to compel arbitration was supported by 
substantial evidence in an opinion by 
Judge James A. Richman. Stefanac is 
represented by Spencer C. Young and 
Ehud Moshe Appel, Law Offices of 
Spencer C. Young, Oakland, CA.

GEORGIA – Bryant v. Norfolk 
Southern Railroad, 2022 WL 264874 
(M.D. Ga., Macon Div., Jan. 27, 2022), 
is a same-sex harassment case in which 
the plaintiff, railroad worker Bobby W. 
Bryant, Jr., alleged that a male co-worker 
threatened to “rape” him and made 
various improper remarks to him while 
they were at work, as a result of which 
he informed supervision that he could 
not work with the man. Bryant had been 
serving as the train conductor and the 
other man, Jason McWilliams, as the 
engineer. The company took both men 
out of service, promptly investigated, 
and through the disciplinary process 
specified in their union contract, 
discharged both men for unprofessional 
conduct. Bryant appealed his discharge, 
concluding that the likely cause of the 
discharge was McWilliams’ statement 
that they had been “speeding” the 
train. In any event, Bryant’s appeal was 
successful and he was reinstated, but he 
sued under Title VII claiming hostile 
environment harassment by his co-
worker and retaliation for his complaint 
by the company, appending various 
state law claims against McWilliams. 
U.S. District Judge Tilman E. Self, 
III, granted summary judgment to the 
employer under Title VII and dismissed 
the state law claims once the federal 

basis for jurisdiction was out of the 
case. Judge Self concluded that Bryant’s 
allegations were insufficient to state a 
hostile environment claim for three 
reasons: inadequate factual allegations 
that Bryant was subjected to harassment 
because of his sex under the three tests 
for such determination in the Supreme 
Court’s controlling precedent of Oncale 
v. Sundown Offshore Services, 523 
U.S. 75 (1998), insufficiently severe or 
pervasive harassment, and no employer 
liability because the employer promptly 
investigated Bryant’s complaint 
against McWilliams and took action: 
McWilliams was discharged in the 
disciplinary proceeding. The court 
also rejected Bryant’s suggestion that 
he had been subjected to retaliation 
for complaining about McWilliams’ 
conduct towards him. Judge Self was 
appointed by President Donald J. 
Trump.

ILLINOIS – Helene Tonique Williams, 
a lesbian, was employed as a security 
officer by Safety Service Systems. As a 
probationary employee, she had a poor 
attendance record, and was discharged. 
She filed a sexual harassment charge 
with the Illinois Human Rights 
Commission, based on an incident that 
occurred while she was in the uniform 
room at Soldier Field preparing her 
shift, and Safety Service System’s 
Human Resources representative, 
Monique McField, was also present. 
Williams stated in her harassment 
charge that “McField asked Williams 
for her shirt size; she then ‘rolled her 
eyes at me and uttered “retarded dyke 
ass bitch.”’” Williams claimed that 
McField knew she was a lesbian from 
the way she dressed and wore a Pride 
bracelet. There were no witnesses to this 
event and Williams did not report it to 
Safety Service. She claimed the stated 
reason for her discharge – absenteeism 
– was pretextual. The Commission 
ruled against her and she appealed to 
the Appellate Court of Illinois, which 

also ruled against her in Williams v. 
Illinois Human Rights Commission, 
2022 Ill. App. Unpub. LEXIS 126 (1st 
Dist., 5th Div., Jan, 28, 2022). McField 
had denied to the Commission that she 
knew Williams was a lesbian, that she 
had been in the uniform room with 
Williams, or that she had uttered the 
slur in question. At the time, Williams, 
a recent hire, was still probationary. The 
Commission’s investigator found that in 
14 days of work, Williams arrived late 
twice and missed three shifts entirely. 
A pro se litigant, she was careless 
about process, left blank the area on her 
form requesting review any statement 
of reasons that the Department’s 
ruling against her should be reversed, 
and reinforced the idea that she had 
attendance problems by not showing 
up for a fact-finding conference on 
her charge that was scheduled far 
in advance with her knowledge and 
agreement! Thus, it is unsurprising 
that the Commission ruled against 
her. The court pointed out that her pro 
se appellate brief failed to conform 
to the court’s prescribed format and 
consisted of a single paragraph, in 
which she failed to assert that what 
happened to her constituted a prima 
facie case of harassment because of 
her sexual orientation. “By Williams’s 
own admission,” wrote Justice Thomas 
Hoffman for the Appellate Court, “her 
charge of harassment rested on only 
one occurrence: McField calling her a 
‘dyke,’ which she found insulting and 
offensive. Even if we accept as true that 
McField made that remark, this solitary 
instance of an offensive comment is a far 
cry from the ‘steady barrage’ required 
to state a claim of harassment under the 
Act. Therefore, the Commission did not 
abuse its discretion in finding a lack of 
substantial evidence of harassment.”

MARYLAND – In Eller v. Prince 
George’s County Public Schools, 2022 
U.S. Dist. LEXIS 8555 (D. Md., Jan. 14, 
2022), U.S. District Judge Theodore D. 

CIVIL LITIGATION notes



February 2022   LGBT Law Notes   23

Chuang denied essential elements of the 
defendants’ motion to dismiss a multi-
count hostile environment, constructive 
discharge and retaliation complaint 
by a transgender former teacher who 
ultimately took medical leave and 
resigned her position after a horrific 
experience of anti-transgender speech 
and conduct by students, colleagues and 
administrators at three different high 
schools in Prince George’s County. 
Jennifer Eller began working as an 
English teacher in 2008, and began 
transitioning in 2011. Her increasing 
feminine appearance and dress quickly 
led to hostility and ridicule from 
students and co-workers, exacerbated by 
the principal announcing her transition 
to other teachers without her consent. 
When things go too difficult at her first 
school, she was transferred to another, 
but the same problems arose there, as 
well as at a third school. Complaints to 
administration did not produce effective 
relief for the situation and, she claims, 
inspired retaliatory actions against her, 
and finally, after a brief time at the third 
school, Eller was diagnosed with PTSD 
and hospitalized, took medical leave, 
found other non-teaching employment, 
and quit her job under circumstances 
that could support a constructive 
discharge claim. She sues under 
Title VII, Title IX, the Maryland Fair 
Employment Practices Act, the Prince 
George’s County Ordinance prohibiting 
employment discrimination, and 42 
U.S.C. Sec. 1983 (Equal Protection). 
Judge Chuang wrote a lengthy opinion 
dealing first with jurisdictional and 
procedural issues (identifying the 
appropriate defendant, dealing with 
administrative exhaustion issues) 
as well as the defendants’ summary 
judgment motion as directed to the 
merits, ultimately finding that Eller’s 
factual allegations were sufficient to 
meet pleading requirements for sex 
discrimination, hostile environment, 
and retaliation. However, the judge 
would not grant summary judgment to 
Eller on the merits, finding that there 

are sufficient material contested facts 
to require a trial of her claims. Eller 
is represented by Lambda Legal and 
cooperating attorneys from Arnold 
& Porter Kaye Scholer LLP. Judge 
Chuang was appointed by President 
Barack Obama. 

MICHIGAN – Michelle Wood and 
Loretta Smith, a lesbian couple, 
sued their employer, the Michigan 
Department of Corrections, under 
the Elliott-Larsen Civil Rights Act 
and Title VII, alleging disparate 
treatment discrimination, hostile work 
environment, and retaliation, and 
suffered summary judgment on all their 
claims in Wood v. Michigan Department 
of Corrections, 2022 U.S. Dist. LEXIS 
4075, 2022 WL 9239 (E.D. Mich., Jan. 
8, 2022). Some of their claims were 
found to be time-barred, but regarding 
those that were not, Senior District 
Judge Victoria A. Roberts found that 
proof was lacking in a variety of ways. 
With respect to certain claims, the 
employer bore no responsibility because 
the plaintiffs failed to file complaints 
or grievances, thus eliminating claims 
of respondeat superior responsibility 
for the conduct of supervisors or co-
workers regarding hostile environment. 
The judge also found that a complaint 
that an employee was investigated was 
not an adverse personnel action if the 
investigation cleared the employee of 
wrong-doing. Reading the opinion is 
quite discouraging because the court 
found for the employer at every turn in 
the case, describing elementary failures 
by the plaintiffs to protect their rights 
and allegations that did not fit into the 
pleading requirements of the claims 
asserted. (For example, a retaliation 
claim by an employee who had not 
engaged in protected activity.) The 
opinion might be worth reading by 
employment discrimination litigators 
as a reminder of the necessary steps 
to avoid a grant of summary judgment 
against the employee. In this case, the 

plaintiffs were represented by Jonathan 
R. Marko, Detroit, MI. Judge Roberts 
was appointed by President Bill Clinton.

MICHIGAN – A stipulated order and 
judgment resolving all claims in Buck 
v. Hertel, Case 1:19-cv-00286-RJJ-PJG 
(U.S. Dist. Ct., W.D. Mich.), was filed 
on January 25, 2022, resolving, at least 
temporarily, a dispute over the status of 
St. Vincent Catholic Charities (SVCC) 
to operate a child placement facility 
in Michigan. SVCC does not want 
to have to approve or certify same-
sex or unmarried couples as foster 
or adoptive parents, to conduct home 
evaluations for same-sex or unmarried 
couples, or the place a foster child 
with a same-sex or unmarried couple 
either for foster care or adoption. The 
Michigan Department of Health and 
Human Services in contracting with 
private agencies maintains discretion to 
approve SVCC’s requests to return the 
referral of foster children previously 
placed with SVCC, based on its 
judgment of the best interest of the child. 
Plaintiffs sought to establish that their 
discrimination against same-sex and 
unmarried couples is constitutionally 
protected and claimed that because 
the Department “exercises this 
discretion” SVCC would be protected 
under Fulton v. City of Philadelphia, 
the U.S. Supreme Court’s June 2021 
ruling concerning a parallel situation 
involving a Catholic agency in that 
city. In exchange for the Department’s 
agreement not to take any action 
against SVCC due to its discriminatory 
policies, SVCC agrees to voluntarily 
dismiss all claims against the state 
defendants with prejudice, and the 
parties agree that specific performance 
is the only method of enforcing this 
settlement. The complicating factor 
is the U.S. Department of Health & 
Human Services, which supports 
such activities through federal 
grants. The Trump Administration 
had withdrawn any requirement for 
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religious agencies to comply with anti-
discrimination regulations concerning 
sexual orientation. This settlement 
provides that if HHS “issues a new 
rule” that conflicts with the Michigan 
Department’s “obligations” under this 
settlement, the parties will have to “meet 
and confer to determine what actions, if 
any, are needed to ensure compliance 
with federal law and that MDHHS 
will remain fully eligible for Title IV-e 
funding.” The parties agree that such 
funding is necessary to continuation 
of “a functional and child-centered 
foster care system in Michigan.” So, it 
sounds like this settlement may not be 
the last word on this subject. SVCC and 
individual plaintiffs are represented by 
attorneys from The Becket Fund for 
Religious Liberty, which frequently 
represents parties who want to be 
able to discriminate against LGBTQ+ 
people based on religious beliefs. 

NEW JERSEY – The bad landlord 
defense was successful in upholding 
summary judgment in a tenant’s 
sexual orientation discrimination case 
in Kravits v. Royal Oaks Apartments 
LLC, 2022 WL 244115 (N.J. App. 
Div., January 27, 2022). Paul Kravits, a 
tenant of Royal Oaks, claimed that the 
landlord and/or management company 
knew about his gay sexual orientation 
based on gossip by neighbors, to one 
of whom plaintiff had confided, and 
that as a result he had received inferior 
service, including delays in dealing 
with maintenance matters, failures to 
return his phone class, and the like. 
He had no direct evidence that the 
building employees or management 
company actually knew he was gay, 
he just presumed it to be the case 
because he asserted that his neighbor 
must have told a staff member, and the 
building employees talk with each other 
about the tenants. He asserted that he 
was singled out for inferior service, 
but he provided no proof regarding 
how management dealt with similar 

issues regarding other tenants, and this 
eventually sunk his case. The court 
concluded that it was entirely possible 
that the landlord provide poor service to 
all the tenants, regardless of their sexual 
orientation, without any discrimination 
because of a tenant’s sexual orientation. 
Kravits asserted on appeal that it 
was improper for the Superior Court 
(Middlesex County) to grant summary 
judgment to the landlord, because there 
was a material fact issue of whether the 
landlord/management company knew 
that Kravits is gay, but the court said that 
summary judgement was appropriate 
because Kravits failed to show that 
the poor service he received was in 
fact inferior to the service the landlord 
provided to other tenants. As we started 
out saying, the “bad landlord defense” 
triumphed. Kravits is represented by 
Forman, Cardonsky & Tsinman (Juan 
C. Cervantes on the brief).

NEW MEXICO – It is rare, but 
sometimes a court actually overturns 
a determination by the Social Security 
Administration that an HIV+ person 
is not sufficient disabled to be entitled 
to disability benefits and supplemental 
security income. In Portillo v. Kijakazi, 
2022 WL 19381 (D. N. Mex., Jan. 3, 
2022), U.S. Magistrate Judge Kirtan 
Khalsa came to such a conclusion, 
finding that the Administrative Law 
Judge determining Portillo’s appeal 
of denial of benefits had failed to 
consider the side effects of Portillo’s 
HIV medication, and had improperly 
disregarded Portillo’s use of home 
care services, reaching conclusions 
that directly contradicted Portillo’s 
testimony at the hearing. Thus, wrote 
Judge Khalsa, “the Court cannot 
conclude that the ALJ’s findings are 
supported by substantial evidence 
or that the ALJ applied the correct 
legal standards. Remand is therefore 
warranted.” Alfred Portillo, Jr., is 
represented by Jaime F. Rubin, Truth or 
Consequences, NM. 

NEW YORK – In Mehta v. City of New 
York, 2022 U.S. Dist. LEXIS 17280 
(E.D.N.Y., Jan. 31, 2022), Neeraj Mehta, 
formerly an IT systems manager for the 
NY City Department of Corrections 
IT Department, filed a multi-count 
discrimination and retaliation claim 
against the City incident to his 
discharge and alleged mistreatment 
while employed, based on, among 
other things, perceived homosexual 
orientation. Mehta wore an earring on 
one ear. The Executive Director of IT, 
Rekha Nagpurkar, commented about 
his earring and asked if he was gay 
because she believed that when men 
wear an earring in one ear that means 
they are gay. Mehta insisted that he 
is not gay, but Nagpurkar continued 
to discuss this, bringing it up on at 
least three additional occasions. Part 
of his discrimination claim relates to 
this, alleging discrimination because 
of perceived sexual orientation and a 
hostile environment. He identified a 
comparator employee who was neither 
perceived as gay nor Hindu, who 
he alleged received more favorable 
treatment regarding a request to be 
able to work from home (when Mehta 
was recovering from back surgery). 
There is much more to the story, 
bringing in issues of discrimination 
because of religion (Mehta is Hindu) 
and disability (he had serious back 
problems which the employer allegedly 
did not adequately accommodate). 
Senior U.S. District Judge Nina 
Gershon found that his allegations of 
sexual orientation discrimination were 
sufficient to survive a motion to dismiss, 
but that the allegations regarding 
hostile environment fell short of the 
mark, as not being “pervasive” enough 
under federal or state law. However, 
she noted, “Unlike federal and state 
law, a plaintiff need not plead severe 
or pervasive conduct under the NYC 
Human Rights Law,” and “whereas 
hostile work environment allegations 
are evaluated as separate claims herein 
under Title VII and the NYSHRL, such 
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allegations do not present separate and 
distinct claims under the NYCHRL.” 
Since Judge Gershon found that Mehta 
“meets the City standard,” she did not 
need to “separately determine whether 
plaintiff states NYCHRL hostile work 
environment claims.” The judge granted 
the motion to dismiss federal and state 
hostile work environment claims, 
retaliation claims that were based on 
Mehta’s complaining to the Department 
of Investigation, and claims under the 
Family and Medical Leave Act, but his 
main discrimination claims survive the 
motion to dismiss. Mehta is represented 
by Daniel Shay Kirschbaum, Seamus 
Barrett, and Abraham Zev Wolf 
Melamed, of Derek Smith Law Group 
PLLC, New York. Judge Gershon was 
appointed by President Bill Clinton.

NEW YORK – Michael Cortez, a gay 
man, was employed as an office worker 
by Stillwell Ready-Mix and Building 
Materials, answering the phone and 
taking customer orders. After he was 
discharged, he sued Stillwell in U.S. 
District Court, alleging wrongful 
termination and discrimination based 
on his sexual orientation. Answering 
the complaint, defendants asserted 
counterclaims for employee negligence, 
tortious interference with business 
relations, defamation, breach of 
fiduciary duty, and unjust enrichment. 
According to the counterclaims, as 
summarized by Senior U.S. District 
Judge Alvin Hellerstein in Cortez 
v. Stillwell Ready-Mix, 2022 U.S. 
Dist. LEXIS 7345, 2022 WL 137465 
(S.D.N.Y., Jan. 13, 2022), “On multiple 
occasions during his employment, 
Plaintiff incompletely or incorrectly 
recorded customer information and 
addresses, which resulted in product 
deliveries to the wrong locations. In 
other instances, Plaintiff spoke on the 
phone with various Stillwell customers 
but yelled at them or hung up the phone 
without fulfilling customer requests. 
Rather than fulfill his workplace 

responsibilities, Plaintiff would use 
company time to post on social media, 
in some instances to disseminate false 
information about Stillwell or its owner 
Vito Gargano.” Cortez filed a motion to 
dismiss the counterclaims and also to 
strike numerous affirmative defenses 
asserted by Stillwell in its answer to 
the complaint. Judge Hellerstein found 
that the factual allegations in the 
counterclaims were all insufficient to 
state claims under New York law, so he 
granted the motion to dismiss all of them, 
but that motions to strike affirmative 
defenses are disfavored. However, he 
did grant the motion to strike as to one 
facially insufficient affirmative defense, 
“The action is barred by the doctrines of 
waiver and estoppel,” which he found to 
be duplicative of two other affirmative 
defenses. Cortez is represented by 
Gregory Antollino, New York City, who 
represented skydiver Don Zarda in the 
District Court and the 2nd Circuit in one 
of the cases that resulted in the Supreme 
Court’s Bostock ruling establishing that 
sexual orientation discrimination claims 
can be asserted under Title VII. Judge 
Hellerstein was appointed by President 
Bill Clinton.

PENNSYLVANIA – A transgender man 
proceeding as John Doe, an employee of 
Pennsylvania’s Department of Human 
Services, is suing over the delay of 
several years in getting coverage for 
gender confirmation surgery. Named 
defendants are the Commonwealth 
of Pennsylvania and its Department 
of Human Services, the Pennsylvania 
Employees Benefit Trust Fund (which 
funds health insurance for state 
employees), and Highmark Health 
Insurance, a company that services as 
administrator of the plans funded by 
PEBTF. In Doe v. Commonwealth of 
Pennsylvania, 2022 WL 251921, 2022 
U.S. Dist. LEXIS 14484 (M.D. Pa., Jan. 
26, 2022), District Judge Christopher 
C. Conner ruled on a motion to dismiss 
all claims against it by PEBTF, which 

asserted that it is not an employer and 
thus not amenable to suit under Title VII 
and the Americans with Disabilities Act 
for failing to provide funding for gender 
confirmation surgery for several years 
after Doe and his doctor had requested 
coverage. When Doe first applied in 
2016, he was told that the Plan did not 
cover such procedures, but that coverage 
would become available in 2017. When 
he applied again in 2017, he was told 
that the decision to make the procedures 
available was on hold pending litigation 
in federal court in Texas contesting 
coverage requirements under federal law. 
The state plan did not extend coverage 
until 2018, and Doe has received the 
surgery. Doe filed suit in 2019, seeking 
compensatory and punitive damages, 
fees, costs, and interest, as well as 
equitable and injunctive relief. The 
court determined, in the absence of 
controlling 3rd Circuit precedent but 
looking to federal cases from other 
circuits, that Doe had alleged plausible 
Title VII and ADA claims against 
PEBTF, as the federal statutes allow 
claims against an entity that is acting as 
an agent for an employer or to whom the 
employer has delegated responsibilities 
regarding employee benefits. However, 
supplementary claims under the 
Pennsylvania Human Rights Act had 
to be dismissed, because “binding 3rd 
Circuit caselaw does not permit agency 
liability under the PHRA,” and Doe had 
not alleged facts that would indicate that 
PEBTF, its board, or any of its trustees 
“exercised supervisory power over his 
employment.” The court also dismissed 
the board of PEBTF and its individual 
trustees as defendants, finding that it is 
sufficient for PEBTF as a government 
entity to be the defendant under the 
federal statutes as an agent of the 
employer. Certain other claims asserted 
in the original complaint have fallen out 
of the case, which now focuses on Title 
VII and the ADA. Doe is represented by 
Justin Frederick Robinette and Graham 
F. Baird, The Law Offices of Eric A. 
Shore, P.C., Philadelphia, PA.
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PENNSYLVANIA – Amy Stankiewicz 
was effectively fired by a Pump N’ 
Pantry store in Montrose, PA, after she 
complained that her shift leader, Justin 
Hayes, was making racist comments, 
discriminating against black customers, 
and spouting homophobic comments, 
even after Stankiewicz protested to him, 
stating that her son and son-in-law (a 
Pump N’ Pantry employee) were gay. 
She told her manager that she could 
not work for this shift leader due to 
his racist and homophobic comments. 
Her manager decided that Stankiewicz 
was “refusing to work her schedule” 
and removed her from the store’s 
work schedule. “No Pump N’ Pantry 
representative has communicated with 
Stankiewicz since that date,” wrote 
District Judge Christopher C. Conner, 
ruling negatively on the employer’s 
motion to dismiss in Stankiewicz v. 
Pump N’ Pantry, Inc., 2022 WL 36238 
(M.D. Pa., Jan. 4, 2022). Stankiewicz 
sued under 42 U.S.C. Sec. 1981, Title 
VII, and the Pennsylvania Human 
Rights Act, claiming that her discharge 
was retaliatory. Judge Conner found that 
her complaints to her manager about the 
shift leader’s racist and homophobic 
acts and statements were protected 
activity under Section 1981 (race) and 
Title VII (sexual orientation). As to 
the first, wrote Conner, “Stankiewicz 
acted under a good faith, reasonable 
belief that Hayes’ comments and 
refusal to serve nonwhite customers 
violated Section 1981. Allegations 
that nonwhite customers are subject 
to racist remarks and delayed service, 
while white customers are served 
without complaint, raise ‘a reasonable 
expectation that discovery will reveal 
evidence’ of protected activity.” He 
also found that she satisfied causation 
by “pleading facts demonstrating that 
her complaint of racial discrimination 
was the likely reason for the adverse 
employment action. Her manager 
responded to her complaint by saying 
that she ‘could put in her resignation if 
she didn’t like another employee or her 

schedule.’ Within days, Stankiewicz 
was completely removed from the work 
schedule. The court found that this 
“sufficiently demonstrated a pattern of 
antagonism following her complaint 
of racial discrimination” as did the 
failure of the employer to investigate her 
discrimination complaint. As to Title VII 
and PHRA, “In the matter sub judice, 
Stankiewicz alleges Hayes repeatedly 
made homophobic comments, including 
‘gays need to be shot.’ Hayes continued 
to make these comments even after 
Stankiewicz informed him she was the 
mother of a gay man who was married 
to another Pump N’ Pantry employee. 
Stankiewicz then notified her manager 
of these comments and indicated that 
she was uncomfortable working with 
Hayes. Hayes’ homophobic statements 
are neither minor nor isolated. 
Stankiewicz alleges these comments 
were repeatedly made before and 
after she revealed her close familial 
association with two gay men. As a 
result, a reasonable person could believe 
Hayes’ comments were at least partly 
directed at Stankiewicz and created a 
hostile work environment. Stankiewicz 
therefore sufficiently pleads that her 
complaint to management regarding 
Hayes’ homophobic comments was the 
likely reason for her termination under 
Title VII and the PHRA.” Stankiewicz 
is represented by Graham F. Baird, Law 
Offices of Eric A. Shore, Philadelphia, 
PA. Judge Conner was appointed by 
President George W. Bush.

TENNESSEE – In Waldrop v. City of 
Johnson City, Tennessee, 2022 WL 
254572 (E.D. Tenn., Jan. 26, 2022), 
Senior U.S. District Judge James Ronnie 
Greer found that given the state of the 
record in the case, and the 6th Circuit’s 
remand for reconsideration of a prior 
decision that the City had not violated 
the 1st Amendment rights of Waldrop and 
other anti-LGBT demonstrators whom 
police removed from the proximity of a 
Pride festival taking place on September 

15, 2018, at a city park under a use 
permit, there were sufficient issues of 
material fact to require a jury trial in 
the case. Judge Greer found that the 
factual contentions in the record by both 
parties upon which summary judgment 
in favor of the city had been based were 
sufficiently vague concerning exactly 
where particular contested actions by 
the police took place that the court could 
not make a determination that would be 
sufficient to satisfy the mandate from 
the 6th Circuit based on the paper record, 
as credibility of witnesses would enter 
into the determination. The original 
decision is reported at 503 F.Supp.3d 
570 (E.D. Tenn., Nov. 30, 2020), and the 
6th Circuit reversal at 856 Fed. Appx. 607 
(6th Cir., Aug. 16, 2021). The question 
of what steps law enforcement can take 
when religious demonstrators seek to 
conduct their activities in proximity to 
Pride activities is a frequent source of 
litigation, which can turn on precise 
details about where and when particular 
activities take place. Judge Greer was 
appointed by President George W. Bush.

TEXAS – Senior U.S. District Judge 
Sidney A. Fitzwater granted a motion by 
the employer to dismiss a supplementary 
Texas Commission on Human Rights 
Act claim in a pending Title VII case 
brought by Lee Ryan, a transgender 
man who was discharged by Wells 
Fargo less than a year after transferring 
to its Irving, Texas, office. Ryan v. Wells 
Fargo, N.A., 2022 WL 256503, 2022 
U.S. Dist. LEXIS 14762 (N.D. Texas, 
Jan. 27, 2022). Ryan, who was in the 
process of transitioning at the time of 
the transfer, asked to be addressed as 
“Mister/he/him” but supervisors in the 
Irving office refused to do so, and his 
direct supervisor was “openly hostile” 
to him from day one, as was another 
supervisor to whom he complained 
about his treatment. From the facts 
as summarized by Judge Fitzwater, it 
sounds like Ryan has a very good case 
under Title VII. But Fitzwater found 
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that Ryan failed to exhaust his state 
law remedies. Ryan was relying on the 
provision of Title VII that extends the 
statute of limitations for filing a claim 
to 300 days in jurisdictions that are 
recognized by the EEOC as deferral 
states, but Fitzwater finds that the statute 
of limitations for filing a claim under the 
Texas statutes is 180 days. Filing more 
than 180 days after the claim accrues with 
EEOC is not sufficient to toll the Texas 
statute. Ryan his formal charge with 
EEOC on June 28, 2019, and received 
a right to sue letter on July 26, 2021, 
then filed his lawsuit on federal court 
on October 22, 2021. Fitzwater noted 
that the 5th Circuit has recently ruled 
that the 180-day filing deadline in the 
Texas statute is “mandatory.” Although 
his filing with EEOC was timely for 
federal purposes, it was untimely 
for state purposes. Not discussed is 
whether Texas is recognizing gender 
identity discrimination claims under 
its state law, which does not explicitly 
forbid discrimination on that basis. 
Ryan is represented by Debra Suzanne 
Edmondson and Crystal Ndidi Ibe, The 
Edmondson Law Firm PLLC.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

INDIANA – The Supreme Court of 
Indiana, ruling in State v. Katz, 2022 
WL 152487, 2022 Ind. LEXIS 39 (Jan. 
18, 2022), rejected a constitutional 
challenge to an Indiana statute that 
makes it a crime for a person to engage 
in non-consensual distribution of an 
“intimate image.” Defendant Connor 
Katz filmed his girlfriend performing 
oral sex on him and sent the image to 
another person without her consent. 
She complained to law enforcement. 
He was charged under Indiana Code 
Section 35-45-4-8. Katz moved to 
dismiss the charge, claiming that the 
statute violates his state and federal 
freedom of expression rights. The trial 

judge agreed with Katz and dismissed 
the case. The state appealed, and Katz 
cross-appealed, arguing that even if the 
statute was constitutional, the State had 
failed to adequately allege an offense 
under the statute so the dismissal 
should be upheld. The Supreme Court 
disagreed with Katz, finding that the 
State sufficiently alleged an offense and 
that the statute is constitutional. The 
court used the case as an opportunity 
for an extended consideration of the 
extent to which the Indiana and federal 
constitutions differ in their protection 
for expression, and noted that Indiana’s 
constitution, while providing broad 
protection for expression (including 
videos), does allow for the state to 
prosecute an “abuse” of that right, that 
Katz is charged with abusing the right, 
and it is constitutional to prosecute him 
for doing so. The court also upheld 
constitutionality of the statute under 
the 1st Amendment of the federal 
constitution, finding that the state had 
a compelling interest in protecting the 
public health and safety, and that the 
statute was narrowly tailored enough 
to meet the strict scrutiny standard of 
review. The court also rejected Katz’s 
overbreadth argument, finding that 
the overbreadth doctrine has not been 
adopted by Indiana courts construing 
the state constitution, and that the 
statute is not, in any event, overbroad 
under federal constitutional precedents. 
“Faced with the widespread and growing 
problem of nonconsensual pornography, 
the legislature acted within its authority 
to safeguard the health and safety of its 
citizens from this unique and serious 
crime by passing Indiana Code Section 
35-45-4-8. The State properly charged 
Katz with violating the statute. And 
the statute does not violate either the 
free interchange clause of the Indiana 
Constitution or the First Amendment 
to the United States Constitution.” The 
case was remanded for prosecution (or, 
more likely, plea bargaining). Justice 
Mark Massa wrote for the unanimous 
court.

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

CALIFORNIA – U.S. Magistrate Judge 
Deborah Barnes recommends that 
the pro se complaint of transgender 
inmate Maximiliano Rodriguez be 
dismissed without prejudice for failure 
to exhaust administrative remedies 
under the Prisoner Litigation Reform 
Act in Rodriguez v. Tsui, 2022 WL 
198570, 2022 U.S. Dist. LEXIS 11883 
(E.D. Calif., Jan 21, 2022). Rodriguez 
complains that she is not receiving 
adequate medical care for her gender 
dysphoria, that she is subjected to slurs 
and ridicule, that she was punished 
for complaining, and that her property 
was missing when she was returned to 
population. Judge Barnes does not reach 
any of this because Rodriguez admitted 
not appealing her grievance, mistaking 
the first step as the final one. Rodriguez 
asked the court to stay proceedings while 
she appeals, but this is improper under 
McKinney v. Carey, 311 F.3d 1198, 1199-
1201 (9th Cir. 2002). Rodriguez also 
requested a protective order, but this is 
denied as moot, because there is no case 
properly before the court. Rodriguez 
can appeal this recommendation to the 
District Judge within thirty days. 

CALIFORNIA – Inmate Akiva Avikada 
Israel identifies as Jewish, gay, and 
transgender. She brought a pro se civil 
rights case because, among other things, 
it took over seven months to process her 
request for a kosher diet, which usually 
takes 30 days – and related harassment 
and retaliation, after she complained. 
The facility rabbi said she could not be 
gay or trans and also be Jewish because it 
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was an “abomination.” The diet approval 
was delayed, including at the committee 
review level (superior to the rabbi), 
causing her to consume “unclean” food 
on the High Holy Days. Israel claims 
that her request was ultimately approved 
thanks to the intervention by the Jewish 
Community Foundation of Los Angeles 
and that one defendant said he would 
make her life “hell” for complaining. In 
Israel v. Shmary, 2022 WL 172844 (E.D. 
Calif., Jan. 19, 2022), U. S. Magistrate 
Judge Edmund F. Brennan allowed her 
the choice: (1) to proceed on several 
claims against some of the defendants; 
or (2) file an amended complaint and 
have it screened again. Judge Brennan 
allows her to proceed against several 
defendants on First Amendment Free 
Exercise claims and (for injunctive relief 
only) against them under the Religious 
Land Use and Institutionalized Persons 
Act, which does not permit individual 
capacity cases under Wood v. Yordy, 
753 F.3d 899, 902-04 (9th Cir. 2014). 
She may also proceed on an Equal 
Protection claim against the rabbi, but 
she fails to articulate animus on the 
part of any other defendant. This writer 
believes she should have been permitted 
to obtain her files on the kosher diet 
claim before others were dismissed for 
lack of animus. Judge Brennan relies 
on Thornton v. City of St. Helens, 425 
F.3d 1158, 1166-67 (9th Cir. 2005), but 
it is difficult to believe that anyone read 
it. Thornton involved the denial of a 
trucker’s wrecking license, justified 
for several reasons. The trucker baldly 
alleged that his application was rejected 
because his wife is Native American, 
with no evidence that it played any 
part in the denial. [Note: This case is 
repeatedly cited wrongly as justification 
for limiting prisoner equal protection 
claims in the E.D. California.] Here, 
there was direct evidence of animus by 
the rabbi. Discovery should have been 
allowed. Finally, Israel is permitted 
to proceed on a First Amendment 
retaliation claim against the defendant 
who threatened her with “hell.”

INDIANA – U.S. District Judge James 
Patrick Hanlon denies summary 
judgment to a federal correctional 
lieutenant on the affirmative defense of 
exhaustion of administrative remedies 
under the Prisoner Litigation Reform 
Act [PLRA], in Crawford v. MacKellar, 
2022 WL 196472 (S.D Ind., Jan 21, 
2022). Pro se transgender inmate 
Antonio Crawford claims her cellmate 
tried to extort her for sex, which she 
grieved, resulting in her being moved 
to another cell. The opinion does not 
say whether she remained on the same 
cellblock. In any event, she was extorted 
by her new cellmate, about which 
she verbally complained to defendant 
lieutenant MacKellar. According to 
her allegations, nothing was done, and 
the new cellmate raped her on three 
separate occasions. It is undisputed that 
Crawford did not file a new grievance 
after her move. She maintains, however, 
that officials at the USP Terre Haute 
refused to give her forms to file new 
grievances on this subject. She further 
maintains that she had no other access 
to grievance forms at Terre Haute 
because staff pre-screened the subject 
matter of grievances and would not give 
her forms for a protection from harm 
complaint. MacKellar maintained that 
she did have access. Further, he says, 
Crawford grieved other kinds of things, 
including a sensitive matter that she 
grieved directly to the regional BOP 
office. On these facts, MacKellar, who 
has the burden of proof under Lanaghan 
v. Koch, 902 F.3d 683, 688 (7th Cir. 
2018), has not shown his entitlement to 
judgment on exhaustion as a matter of 
law. Here, Judge Hanlon finds a disputed 
factual issue on whether the grievance 
system was “available” to Crawford, 
which precludes summary judgment. 
He writes: “Determining whether the 
grievance process was available to 
Ms. Crawford will require making 
credibility determinations and weighing 
the evidence, tasks that are reserved 
for a jury at trial,” citing Reinebold v. 
Bruce, 18 F.4th 922, 927 (7th Cir. 2021). 

He is correct, except for the jury part. 
Reinebold was not a prisoner case. Id. 
The determination of exhaustion under 
the PLRA is normally a question to 
be resolved by the court before trial. 
Judges are permitted to make credibility 
findings on exhaustion issues. Where 
there is a concrete dispute, a hearing 
is required. Pavey v. Conley, 544 F.3d 
739, 740 (7th Cir. 2008). Many judges, 
however, pass over this distinction and 
improperly make credibility findings 
on PLRA exhaustion based only on 
the papers. Unusually, Judge Hanlon 
gave MacKellar two weeks to request 
a hearing, or his defense would be 
deemed abandoned. Judge Hanlon was 
appointed by President Trump.

INDIANA – Chief U.S. District Judge 
Jon E. DeGuilio permits pro se inmate 
Terrell James Robey to proceed on 
claims of denial of mental health care 
and protection from harm in Robey v. 
Davis, 2022 WL 225742 (N.D. Ind., 
Jan 25, 2022). Originally, Robey was 
incarcerated at Pendleton Correctional 
Facility, in southern Indiana, where 
he was accused of being a “snitch,” in 
a rumor started by a prison counselor, 
who also revealed information about 
“his gender identity.” Robey was put in 
emergency isolation and transferred to 
the Indiana State Penitentiary, [ISP] in 
northern Indiana, where he is in isolation. 
The “rumors” and threats followed him. 
Robey claims that he is not receiving 
mental health treatment, although he is 
suicidal and has made attempts. He says 
that after slashing his wrists, he received 
a disciplinary ticket for “disfigurement.” 
Judge DeGuilio allows him to proceed 
past screening on damage claims 
against an ISP physician and on official 
capacity (injunctive claims) against 
the ISP warden – under Gonzalez v. 
Feinerman, 663 F.3d 311, 315 (7th Cir. 
2011) – both for deliberate indifference 
to his serious mental health needs. He 
also allows official capacity claims 
against the ISP warden for protection 
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from harm (also under Gonzalez) – at 
least so far as to require the warden to 
be served and file responsive papers. 
He notes the high standard that must 
be met to pass summary judgment in 
the Seventh Circuit under Hildreth v. 
Butler, 960 F.3d 420, 425–26 (7th Cir. 
2020); Santiago v. Wells, 599 F.3d 749, 
756 (7th Cir. 2010); and Klebanowski v. 
Sheahan, 540 F.3d 633, 639-40 (7th Cir. 
2008) (internal citations and footnote 
omitted). Judge DeGuilio dismisses 
Robey’s claims about conditions of 
his emergency isolation at Pendleton, 
without prejudice, because they arose 
in the S.D. Indiana and the claims are 
unrelated to mental health or protection, 
citing Owens v. Hinsley, 635 F.3d 950, 
952 (7th Cir. 2011); George v. Smith, 507 
F.3d 605, 607 (7th Cir. 2007). Robey 
also does not meet the high standards 
(“strong showing” of likelihood of 
prevailing) for affirmative preliminary 
relief under Winter v. Nat. Res. Def. 
Council, Inc., 555 U.S. 7, 20-22 (2008); 
Mazurek v. Armstrong, 520 U.S. 968, 
972 (1997); and Illinois Republican 
Party v. Pritzker, 973 F.3d 760, 762-3 
(7th Cir. 2020) (“possibility of success 
is not enough”) – particularly with 
“mandatory” injunctions,” under Mays 
v. Dart, 974 F.3d 810, 818 (7th Cir. 2020), 
which, in the prison context, must be 
“narrowly drawn” and “least intrusive” 
to prison operations. Westefer v. Neal, 
682 F.3d 679, 681 (7th Cir. 2012). Judge 
DeGuilio was appointed by President 
Obama. 

KANSAS – Plaintiff Phillip H. King, 
III, pro se, is a federal pre-trial detainee 
at a part of the federal correctional 
complex at Leavenworth run by a 
private vendor – CCA Leavenworth. 
He sues for damages in King v. Rogers, 
2022 WL 278761 (D. Kan., Jan. 31, 
2022), because he was given a false 
positive HIV test result, which caused 
him serious distress. He tries to invoke 
a remedy under Bivens v. Six Unknown 
Named Agents of Federal Bureau of 

Narcotics, 403 U.S. 388 (1971), but 
Senior U.S. District Judge Sam A. 
Crow rules this theory is not available 
against federal prison contractors or 
their employees. Correctional Services 
Corp. v. Malesko, 534 U.S. 61 (2001); 
Peoples v. CCA Detention Centers, 422 
F.3d 1090, 1101 (10th Cir. 2005). Judge 
Crow also rules that Crow’s allegations, 
even if true, amount only to negligence 
and not a violation of the Eighth 
Amendment under Sealock v. Colorado, 
218 F.3d 1205, 1209 (10th Cir. 2000); 
and Riddle v. Mondragon, 83 F.3d 
1197, 1204 (10th Cir. 1996). Negligence 
may be actionable under Kansas law, 
which recognizes a special relationship 
duty between prisoner and sheriff. See 
Peoples, 422 F.3d at 1104 (collecting 
cases). Judge Crow also says that Hill 
fails to show physical injury necessary 
for emotional distress damages under 
the Prison Litigation Reform Act, 42 
U.S.C. § 1997e(e), citing Perkins v. 
Kansas Dep’t of Corr., 165 F.3d 803, 
807 (10th Cir. 1999). This is only partly 
true. A prisoner showing a constitutional 
violation can still recover nominal and 
punitive damages in the Tenth Circuit. 
See Searles v. Van Bebber, 251 F.3d 869, 
881 (10th Cir. 2001) (religion case). Judge 
Crow issues an order to show cause 
why the case should not be dismissed, 
presumably without prejudice to a state 
law claim. Judge Crow was appointed 
by President Reagan, and he will be 96 
in May.

MISSOURI – U.S. Magistrate Judge 
Noelle C. Collins goes to extraordinary 
lengths to explain to pro se transgender 
inmate Alexander E. Howell, III, how 
she can file a complaint that states 
claims in Howell v. St. Louis City, 
2022 WL 194348 (E.D. Mo., Jan. 21, 
2022). She even attaches to the opinion 
a complete annotated pro se complaint 
form used in the E.D. Missouri. 
[Note: This writer has seen this done 
occasionally (but rarely) in pro se cases 
– for example, in the E.D Wisconsin – 

but it is not standard practice – although 
maybe it should be.] Briefly, Howell 
sues over treatment in both St. Louis 
City and County jails, beginning with 
a doctor calling her an “abomination” 
at her initial medical screening. She 
sues some fifteen defendants, in both 
individual and official capacities; and 
she complains of denial of gender 
dysphoria evaluation and refusal of 
psychiatric care for suicidal ideation, 
self-harm (thoughts of castration), and 
“acting out” (breaking windows out of 
frustration). She says she was raped, 
while officers declined to intervene. Her 
complaint runs 18 single-spaced typed 
pages. Judge Collins rejects the filing 
on multiple grounds. It is too long and 
confusing, in violation of F.R.C.P. 8(a). 
It joins unrelated claims and defendants, 
in violation of F.R.C.P. 20)(a)(2), 
particularly by joining events occurring 
at two different jails run by two different 
government entities, citing George 
v. Smith, 507 F.3d 605, 607 (7th Cir. 
2007). Howell fails to establish a causal 
like between individual defendants and 
alleged deprivation of rights, required 
by § 1983; each defendant’s personal 
involvement must be shown; and Howell 
must allege what each supervisor did or 
failed to do, not merely say they failed to 
supervise (Eighth Circuit string citations 
omitted). While verbal slurs are “wholly 
unprofessional” [yeah, yeah], they are 
not themselves actionable. McDowell v. 
Jones, 990 F.2d 433, 434 (8th Cir. 1993); 
Burton v. Livingston, 791 F.2d 97, 99-100 
(8th Cir. 1986); Martin v. Sargent, 780 
F.2d 1334, 1338-39 (8th Cir. 1985); see 
also, Robison v. Sanderson, 2019 WL 
6115198, at *4 (E.D. Mo., Nov. 18, 2019), 
appeal dismissed, 2020 WL 5641107 
(8th Cir., June 1, 2020) (transgender slurs 
do not rise to a constitutional violation). 
To the extent Howell complains about 
“inadequate” grievance procedures, 
these claims are also not actionable. 
Finally, suits against local government 
defendants in their “official” capacities 
actually sound as suits against the 
municipalities or counties – Kelly v. 
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City of Omaha, 813 F.3d 1070, 1075 
(8th Cir. 2016). As such, a plausible 
pattern or practice must be pleaded. 
Judge Collins explains this doctrine in 
detail but in lay-accessible simple terms. 
She also discusses at length how to file 
an amended pleading. In short, Judge 
Collins is one of the few judges in the 
Eighth Circuit’s District Courts (along 
with U.S. District Judge Karen Schreier 
in South Dakota) who seems willing 
to give trans inmates actual help). As a 
magistrate judge, Judge Collins had the 
trans inmate Hicklin case in Missouri, 
reported several times in Law Notes, 
including last month (January 2022 at 
page 31-2). It seems doubtful defendants 
here will consent to Judge Collins’ 
hearing Howell for all purposes, even 
if the amended complaint passes 
screening.

NEBRASKA – Pro se pre-trial detainee 
Christopher A. (Jersierose) Morresi filed 
two suits, alleging denial of Morresi’s 
civil rights over a period of several 
months in the Douglas County (Omaha) 
Jail. Both cases are before Senior U.S. 
District Judge Richard G. Kopf, and 
there were two opinions in January. 
Morresi identifies as a transgender 
woman but uses male pronouns, so 
Judge Kopf does the same. Morresi 
is now in state custody, so his claims 
about the jail are limited to damages. 
In the first opinion, concerning Morresi 
v. Berg, 2022 WL 43621 (D. Nebr., Jan 
5, 2022), Judge Kopf dismisses the jail 
case prior to service. Morresi alleged 
that an officer conspired with inmates 
to deprive Morresi of a porter job at 
the jail by harassing Morresi because 
of gender identity. Although Morresi 
alleges that he was verbally harassed 
to the point he had “panic attacks,” 
this is still insufficient to breach the 
threshold to establish a constitutional 
violation under King v. Olmsted Cty., 
117 F.3d 1065, 1067 (8th Cir. 1997); 
Hopson v. Fredericksen, 961 F.2d 1374, 
1378 (8th Cir. 1992). Judge Kopf views 

the case as a Fourteenth Amendment 
due process conditions-of-confinement 
claim under City of Revere v. Mass. 
Gen. Hosp., 463 U.S. 239, 244 (1983); 
and Bell v. Wolfish, 441 U.S. 520, 535 
n. 16 (1979). These cases pre-date the 
Supreme Court’s decision in Kingsley 
v. Hendrickson, 135 S. Ct. 2466, 2472 
(2016), which adopted an objective 
standard for defendants’ state of mind 
under the Fourteenth Amendment in 
use of force against pre-trial detainees. 
Nevertheless, in Whitney v. City of St. 
Louis, 887 F.3d 857, 860 n.4 (8th Cir. 
2018), the Eighth Circuit declined to 
extend Kingsley to pre-trial deliberate 
indifference cases – and Judge Kopf 
does not do so here. [There is a circuit 
split on this point.] Judge Kopf cites 
other Nebraska cases supporting 
his narrow application of deliberate 
indifference to verbal harassment. See 
Nelson v. Hjorth, 2018 WL 2050571, 
at *11 (D. Nebr., May 2, 2018); Brown 
v. Phillips, 2018 WL 10798975, at *16 
(D. Nebr., Feb. 8, 2018); compare Dan 
v. Douglas Cty., 2018 WL 3609539, at 
*7 (D. Nebr. July 27, 2018) (dismissing 
claim involving harassment of prisoner 
by correctional officers and inmates 
except insofar as the officers acted with 
deliberate disregard for plaintiff’s safety, 
by announcing that he was a “snitch” 
and encouraging inmates to beat him 
up). Although Morresi did not plead it, 
Judge Kopf also says there is no Title 
VII claim, volunteering: “Although Title 
VII affords protection to transgender 
employees, see Bostock v. Clayton 
Cty., 140 S. Ct. 1731 (2020), the Eighth 
Circuit has held that prisoners are not 
employees for purposes of Title VII. 
See Battle v. Minnesota Department 
of Corrections, 40 Fed. Appx. 308, 310 
(8th Cir.2002) (unpublished); McCaslin 
v. Cornhusker State Industries, 952 F. 
Supp. 652 (D. Neb. 1996).” The second 
opinion is also dismissed prior to service, 
with an unusual twist. In Morresi v. 
Douglas County Correctional Center, 
2022 WL 179620 (D. Nebr., Jan. 20, 
2022), Morresi alleges that his trans 

status was revealed by unknown staff 
members (thus he sues the “Jail”), 
alleging that he has been placed in 
danger and that his rights under HIPAA 
have been violated. Judge Kopf rules 
that the “Jail” is not an entity that can 
be sued, although its employees may be. 
Morresi has no cognizable rights under 
HIPAA. Accepting that the case could 
be construed as being against Douglas 
County (which a surprising number 
of district court judges refuse to do in 
similar circumstances in pro se cases), 
Judge Kopf finds Morresi’s allegations 
of pattern and practice are insufficient 
to state a civil rights claim against a 
municipal defendant. He also notes 
that the Prisoner Litigation Reform Act 
requires physical injury as a predicate 
for compensatory damages (which 
may limit his remedy, should he state a 
claim), although in the Eighth Circuit, 
a plaintiff can still theoretically obtain 
nominal and punitive damages for 
non-physical injury, despite the PLRA. 
Royal v. Kautzky, 375 F.3d 720, 723 (8th 
Cir. 2004). “Out of an abundance of 
caution,” Judge Kopf allows Morresi one 
more chance to file amended complaints 
in both cases. Unusually, Morresi 
submits allegations of retaliation, with 
names and dates, asking that it be filed 
under seal. Judge Kopf directs the 
clerk to accept it under seal, subject to 
further order of the court. Judge Kopf 
is probably best remembered as the 
trial judge who held Nebraska’s “partial 
birth abortion” statute unconstitutional 
and was affirmed by the Supreme Court 
in Sternberg v. Carhart, 530 U.S. 941, 
922 (2000). Congress responded by 
passing a national “partial birth” ban, 
making “legislative findings” that it 
was not bound by the trial record in 
Sternberg. Judge Kopf, in a 400+ page 
slip opinion – 331 F. Supp. 2d 805 (D. 
Nebr. 2004) – found the federal statute 
unconstitutional as well. The Supreme 
Court, whose composition had changed 
by the replacement of Justice O’Connor 
by Justice Alito, reversed in Gonzalez 
v. Carhart, 550 U.S. 124 (2007). Judge 
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Kopf was appointed by President 
George H.W. Bush.

PENNSYLVANIA – U.S. District Judge 
Malachy E. Mannion adopted in full 
the recommendation of U.S. Magistrate 
Judge Susan C. Schwab that transgender 
inmate Dawn Guthrie’s civil rights 
case proceed against four defendants 
in Guthrie v. Wetzel, 2022 WL 122372 
(M.D. Pa., Jan 12, 2022). Guthrie 
alleges that defendants (who include the 
correction department head and medical 
and mental health chiefs) “violated 
her rights by refusing to provide her 
with adequate care for her gender 
dysphoria, including gender affirming 
surgery.” Guthrie also complains that 
she is denied transfer to a women’s 
prison (although Pa DOC recognizes 
her as a woman), that she is denied a 
transgender health specialist, and that 
she is not allowed “social transition” 
(including appropriate commissary and 
grooming). Judge Mannion rules that 
“the 8th Amendment claims raised by 
the plaintiff should proceed against all 
defendants at this stage of the litigation.” 
Judge Mannion finds Guthrie’s needs to 
be serious, relying on Edmo v. Corizon, 
Inc., 935 F.3d 757, 785-6 (9th Cir. 2019), 
in the absence of more thorough law 
in the Third Circuit. Although her 
likelihood of prevailing on all of her 
claims may be doubtful under Aliahmed 
v. Troxler, 839 Fed. App’x 675, 677 (3d 
Cir. 2021) – which affirmed the denial 
of a preliminary injunction on several 
of these points – the rejection of the 
“extraordinary remedy” of a preliminary 
injunction is not equivalent to granting a 
motion to dismiss under F.R.C.P. 12(b)
(6). There was discovery and conflicting 
medical evidence in Aliahmed. Here, it 
is too early to dismiss, even if Guthrie 
is receiving “some care”: “[T]he Third 
Circuit has made clear, the fact that 
prison medical personnel have provided 
some medical care to an inmate does 
not preclude a finding of deliberate 
indifference,” citing Palakovic v. Wetzel, 

854 F.3d 209, 228 (3d Cir. 2017). Even 
Pa DOC’s transgender regulations fail 
to provide safe harbor since, although 
they allow consideration of much of 
the relief sought (including surgery), 
Guthrie pleads that these services exist 
only in theory, and no one is receiving 
them. Similar claims passed a motion 
to dismiss in Doe v. Pa DOC, 2020 
WL 1583556 (W.D. Pa., Feb. 19, 2021), 
adopted by 2021 WL 1115373 (W.D. 
Pa., Mar. 3, 2021) – and Judge Mannion 
also relies on Kothmann v. Rosario, 558 
Fed. App’x 907 (11th Cir. 2014). Judge 
Mannion finds that Guthrie’s claims 
extend to the department head, who 
is potentially liable under the multi-
factor test in Beers–Capitol v. Whetzel, 
256 F.3d 120, 134 (3d Cir. 2001). Here, 
he allegedly permitted non-medical 
administrative personnel to over-rule 
medical recommendations for non-
medical reasons. Likewise, qualified 
immunity is also not available. While 
there is no controlling decision providing 
for gender confirmation surgery, 
Guthrie is not seeking an “unfettered 
right” to same. Rather, she is seeking an 
individualized medical decision, made 
by medical personal for medical reasons. 
This is long established, finding its roots 
in Estelle v. Gamble, 429 US. 97, 103-
4 (1976). The Third Circuit ruled in 
Abu-Jamal v. Kerestes, 779 Fed. Appx. 
893, 900 (3d Cir. 2019), that denying an 
inmate treatment for his serious medical 
need based on nonmedical reasons 
violates the Eighth Amendment and 
precludes a qualified immunity defense 
at the motion to dismiss stage; see also 
Doe v. Pa DOC, 2021 WL 1583556, 
at *24 (applying rule to transgender 
inmate). Judge Mannion cleans up the 
case by dropping injunctive claims 
against defendants no longer employed, 
while keeping damages claims against 
them in their individual capacities and 
substituting successors for official 
capacity injunctive claims. Judge 
Mannion was appointed by President 
Obama. He refers the case back to 
Judge Schwab to pursue settlement 

before further proceedings. Guthrie 
is represented by the Pennsylvania 
Institutional Law Project (Philadelphia 
and Pittsburgh).

TENNESSEE – U.S. District Judge 
Katherine A. Crytzer, on screening, 
allows pro se HIV-positive inmate 
Avery Sarten to proceed on his claims 
of refusal to evaluate his treatment for 
HIV in the Loudon County (Tennessee) 
Jail over several months in Sarten v. 
Bradshaw, 2022 WL 23212 (E.D. Tenn., 
Jan. 3, 2022). Judge Crytzer rejects 
claims against the County and its health 
care vendor (Southern Health Partners) 
for failure to allege unconstitutional 
pattern and practice against these 
entities. She also dismisses claims 
against non-medical defendants of 
both in their individual capacities for 
lack of personal involvement, citing 
Frazier v. Michigan, 41 F. App’x 762, 
764 (6th Cir. 2002). A physician and 
a nurse remain in the case and will be 
served. From the pleadings, it appears 
that, following multiple grievances and 
reassurances of follow-up that did not 
occur, Sarten was offered Biktary – 
which Judge Crytzer judicially notices 
to be an HIV treatment. Sarten refused 
it, because he was unfamiliar with it 
and wanted to ask questions about it, 
which were not permitted by the Jail. 
Sarten also protested the failure to 
provide a physical examination or lab 
tests for his t-cell count and viral load. 
The refusal to discuss his care with him 
for a serious matter pushes the claims 
into the plausible range for screening 
purposes, although Judge Crytzen rules 
that Sarten does not have the right to 
see a particular doctor of his choice, 
citing Owens v. Sec’y of Fla. Dep’t of 
Corr., 812 F. App’x 861, 870 (11th Cir. 
2020). Judge Cryzten accepts Sarten’s 
argument that these defendants cannot 
simply refuse to “communicate with 
him about his condition or treatment.” 
Judge Cryzten, 38 and a member of the 
Federalist Society, was appointed by 
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President Trump and confirmed 48/47 
by the Senate in December 2020. 

TEXAS – Pro se HIV-positive inmate 
Philippe Padieu challenges what he 
characterizes as the prescribing of a 
dangerous HIV medication (Terofovir), 
which he says causes kidney and 
bone problems, based on litigation in 
California. In Padieu v. Philips, 2022 
WL 42696 (E.D. Texas, Jan. 4. 2022), 
U.S. District Judge Jeremy D. Kernodle 
accepts the recommendation of U.S. 
Magistrate Judge K. Nicole Mitchell 
that Padieu be denied a restraining 
order and preliminary injunction. Judge 
Kernodle accepts the finding that this 
case is a “disagreement” about treatment 
decisions, which is not actionable under 
the Eighth Amendment per Petzold v. 
Rostollan, 946 F.3d 242, 250-51 (5th 
Cir. 2019). He further accepts Judge 
Mitchell’s statement that preliminary 
relief should be denied because 
Padieu can simply refuse to ingest the 
medication. [Note: Defendant’s motion 
papers are filed under seal, but the 
Terofovir website indicates that the drug 
is FDA-approved for HIV. It further 
says that adverse reactions include 
nephrotoxicity and bone loss in some 
patients. The California litigation – 
excerpt of federal complaint attached 
to Padieu’s complaint without caption 
or docket number – appears to be a 
challenge to manufacturer Gildead’s 
marketing.] Padieu’s objections to the 
recommendation to deny preliminary 
relief included the ground that he faced 
a possible disciplinary ticket if he 
refused this medication. Judge Kernodle 
rejected this argument, writing that 
“receiving a disciplinary case is not 
irreparable harm, and any effect on 
his parole is speculative and triggers 
no constitutional considerations. See 
Williams v. Dretke, 306 F. App’x 164, 166 
(5th Cir. 2009).” This writer agrees that 
Padieu probably has not shown enough 
to meet the “substantial likelihood of 
prevailing on the merits” standard for 

a preliminary injunction. But the case 
is likely to be cited for the irreparable 
harm point. Judge Kernodle, 46 and a 
member of the Federalist Society, was 
appointed by President Trump in 2020. 

WISCONSIN – Pro se transgender 
inmate Brandon D. Bradley, Sr., filed 
six new cases after she had already been 
barred under the three-strikes rule from 
filing any more cases in forma pauperis, 
absent allegations of “imminent danger” 
under the Prison Litigation Reform Act. 
28 U.S.C. § 1915(g). This was explained 
to her in Bradley v. Marchezki, 2022 
WL 174366, at *1 (W.D. Wis. Jan. 12, 
2022). Now U.S. District Judge James D. 
Peterson dismisses all six new cases for 
violating the three-strikes rule and for 
combining unrelated claims and parties 
in violation of F.R.C.P. 20, in Bradley 
v. Carr, 2022 WL 252074 (W.W. Wisc., 
Jan 27, 2022). The new cases allege 
failure to treat, failure to protect (from 
other inmates, from officers, from 
herself), destruction of property, and 
harassment. In light of the history, Judge 
Peterson’s very short opinion does not 
analyze each case for imminent danger. 
His dismissal order, to be entered in all 
six cases, is without prejudice to paying 
the filing fee, if the misjoinder problems 
are cured. 

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

FEDERAL – The Equality Act, the 
main legislative vehicle at the top of 
every LGBTQ political organization’s 
agenda, would systematically add sexual 
orientation and gender identity to the lists 
of prohibited grounds of discrimination 
throughout the U.S. Code and has passed 
the House of Representatives during the 
first year of this session of Congress. On 
January 25, Human Rights Campaign 
announced that for the first time the 

business coalition that it has organized 
in support of passage of the Equality Act 
has surpassed 500 member businesses. 
Most leaders of the business community 
are solidly behind the bill, but it can’t 
pass the Senate unless the filibuster 
rules are modified, because, despite a 
modicum of Republican support, there 
are not enough announced Senate G.O.P. 
supporters to bring the measure to a 
floor vote, which requires 60 votes under 
current rules. A bare majority would be 
sufficient to pass the measure, but under 
current operating rules in the Senate, 
60 votes are needed for “cloture,” the 
closing of debate and calling of the 
question. 

U.S. DEPARTMENT OF HEALTH 
AND HUMAN SERVICES – HHS 
announced in its annual policy report 
that health insurance plans offered 
through the Affordable Care Act that 
exclude coverage of gender-affirming 
treatment for transgender people 
should be considered discriminatory in 
violation of Sec. 1557 of the Affordable 
Care Act, and that the agency will 
propose this year to restore the non-
discrimination protections for LGBTQ+ 
people that were recognized during the 
Obama Administration by replacing 
regulations adopted during the Trump 
Administration. The Administration also 
proposes to ensure that Medicare and 
Medicaid will cover such procedures.

U.S. DEPARTMENT OF VETERANS 
AFFAIRS – The Department announced 
that veterans who identify as 
transgender or nonbinary may have their 
gender identity listed on their official 
medical records at Veterans Affairs 
hospitals for the first time, according 
to a statement issued by VA Secretary 
Denis McDonough, according to a 
January 13 news story in Metro Weekly. 
Secretary McDonough stated: “Our goal 
is to align the Department’s policies and 
procedures with the president’s vision 
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for a more inclusive government. All 
Veterans, all people, have a basic right to 
be identified as they define themselves. 
This is essential for their general well-
being and overall health. Knowing 
the gender identity of transgender and 
gender diverse Veterans helps us better 
serve them.” Shortly after taking office, 
McDonough convened a task force 
charged with reviewing all departmental 
policies to become more inclusive, and 
this is one of many recommendations 
expected to be generated by the 
continuing task force during this 
administration. 

MISSISSIPPI – Ridgeland, Mississippi, 
Mayor Gene McGee has withheld 
city funds from the public library as 
a result of alleged citizen complaints 
about books that depicted members of 
the LGBT community in the library’s 
collection, according to a January 27 
Associated Press report. The executive 
director of the Madison County Library 
System told news outlets, “Funding for 
this year was being withheld until we 
removed what he called ‘homosexual 
material’ from the library. His reasoning 
that he gave was that, as a Christian, he 
could not support that, and that he would 
not release funding until we remove 
the material.” Since when can mayors 
withhold funds from public institutions 
in order to enforce their personal 
religious views? 1st Amendment 
Establishment Clause, anybody. (Oh, we 
forgot, this is in Mississippi . . . .)

NEW JERSEY – Although judicial 
rulings and litigation settlements have 
made same-sex marriages legal since 
2013, the state’s marriage law was not 
amended to recognize this reality until 
January 10, 2022, when Governor Phil 
Murphy signed legislation to amend the 
marriage law. In a statement announcing 
the signing, Gov. Murphy said, “New 
Jersey is stronger and fairer when every 
member of our LGBTQ+ family is 

valued and given equal protection under 
the law. I am honored to sign legislation 
that represents our New Jersey values 
and codifies marriage equality into state 
law.” Proponents of the bill argued that 
the measure was necessary to prevent 
against the loss of marriage equality in 
New Jersey if the new super-charged 
majority on the U.S. Supreme Court 
found a way to reverse Obergefell v. 
Hodges. 

PENNSYLVANIA – Although the state 
legislature has failed to amend the 
state’s antidiscrimination provisions 
to ban sexual orientation and gender 
identity discrimination, numerous 
counties and municipalities have newly 
adopted or amended local laws to 
prohibit such discrimination. But such 
laws can simply be repealed with a 
change in the political complexion of a 
local body, which occurred on January 
24 in Chambersburg, where the new 
Republican majority of the local council 
repealed an anti-discrimination measure 
that had been relatively recently enacted 
by the former Democratic majority. 
Why? Because the Republicans ran on 
a platform calling for repeal. Advocate.
com, January 25.

LAW & SOCIETY NOTES
By Arthur S. Leonard

MINNEAPOLIS (MINNESOTA) CITY 
COUNCIL – The members of the 
Minneapolis City Council voted to 
make out transgender Andrea Jenkins 
their President. Her election is being 
widely reported as the nation’s first out 
transgender City Council President.

NCAA TRANSGENDER ATHLETE 
RULES – At its annual convention on 
January 19, the National Collegiate 
Athletic Association adopted new rules 
concerning competition by transgender 

athletes. From the description of 
the rules by InsideHigherEd.com 
(January 21), they are mainly focused 
on transgender women. Instead of 
having one standard cutting across 
all sports, the new rules will allow for 
individual approaches to each sport, and 
will, as described in the news report, 
identify objective testosterone levels 
for determining whether a transgender 
woman will be allowed to compete with 
cisgender women in women’s sports. 
The new rules are reportedly intended 
to being the NCAA’s treatment of the 
issue into harmony with Olympics rules. 
Full details can be found on the NCAA 
website. Advocacy groups focusing 
on the issue criticized the lack of an 
express non-discrimination policy and a 
system that seems calculated to lead to a 
patchwork of policies that seems almost 
certain to include contradictory results, 
especially for transgender women who 
want to participate in two or more sports.

INTERNATIONAL NOTES
By Arthur S. Leonard

DENMARK – Legislation enacted at the 
end of December completed the task 
of amending Danish equality law to 
expressly include coverage for gender 
identity and expression in equality 
laws, hate crime provisions, and areas 
in addition to employment which had 
not previously been covered. When 
the law is in effect, complaints can be 
made to the Board of Equal Treatment. 
The final vote in the Parliament to enact 
these amendments was 85 in favor, 15 
against, and no abstentions. Komiteen.
dk, January 1, 2022.

FRANCE – On January 25, the French 
Parliament gave final approval to a law 
making it a crime to perform conversion 
therapy. This measure was supported by 
President Macron and his party. * * * A 
new regulation going into force on March 
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16 will end the ban on gay and bisexual 
men from donating blood. Screening 
instead will focus on behaviors that 
increase risk of transmission of HIV.

GERMANY – DW.com reported that 
the new German government has 
created a position of Commissioner for 
the Acceptance of Sexual and Gender 
Diversity, a position that will be filed by 
Green Party lawmaker Sven Lehmann, 
whose assignment is to oversee the 
formulation of an LGBTQ+ national 
action plan.

GREECE – On January 10 a ministerial 
decree was issued announcing a new 
form for blood donors which eliminates 
the exclusion of men who have sex 
with men from the list of disqualifiers 
for blood donation. Greek City News, 
January 12.

HONDURAS – Rex Wockner reports 
that the Constitutional Chamber of 
the nation’s Supreme Court of Justice 
unanimously rejected marriage equality 
in two pending cases on January 17. 
This keeps Honduras out of compliance 
with a 2017 ruling by the Pan American 
Court of Human Rights, and the losing 
parties are expected to take their case to 
that court, which can predictably declare 
that Honduras is out of compliance with 
its treaty obligations, but it is unclear that 
such a declaration would necessarily 
move Honduras to compliance. Wockner 
points out that 20 countries are parties 
to the Pan American court’s jurisdiction, 
but a majority of the have yet to come 
into compliance with the marriage 
equality ruling. 

ISRAEL – Times of Israel reported 
January 4 that Health Minister Nitzan 
Horowitz announced that new rules 
going into effect on January 11 will 
broad access to surrogacy for gay and 

transgender people seeking to become 
parents. Horowitz is described in the 
article as “the second openly gay Knesset 
[Parliament] member. Horowitz said that 
under the new rules Israel would become 
“one of the most advanced countries in 
the world in this area.”

LITHUANIA – The Justice Minister 
signed an order allowing transgender 
people to change their names without 
providing medical proof of gender 
reassignment, but must obtain a 
certificate from a health care provider 
documenting a diagnosis of transgender 
identity, which must be approved by the 
Justice Ministry. The new regulation was 
to go into effect on February 2, 2022. 

SENEGAL – The legislature blocked 
a vote on a draft bill that would have 
doubled the maximum punishment 
for gay sex from 5 to 10 years and 
criminalized LGBT sexual activities 
specifically, rather than under the catch-
all crime against nature language in the 
current law. The Bureau of the National 
Assembly commented that existing 
legislation is “sufficiently clear” and 
current penalties are already “severe,” 
according to a Reuters news report on 
January 5.

SOUTH KOREA – Yonhap News 
Agency reported on January 7 that a 
trial court in Seoul, South Korea, ruled 
against an application by So Seong-
wook for insurance coverage offered to 
spouses by his male partner’s employer. 
The suit was filed against the National 
Health Insurance Service, which had 
cancelled the coverage on learning 
that a same-sex couple was involved. 
“The union of a man and a woman is 
still understood as the core element of 
marriage based on existing civic law, 
Supreme Court and Constitutional Court 
ruling precedent,” wrote the Seoul 
Administrative Court, which found 

no violation of constitutional equality 
requirements.

UNITED KINGDOM – The U.K.’s Home 
Secretary, Priti Patel, announced early in 
January that the government would take 
steps to right “the wrongs of the past” 
through a scheme to wipe out criminal 
records for those convicted purely due to 
consensual homosexual activity before 
the U.K. reformed its sex crimes laws in 
1967. PAMedia reported on January 4 
that Patel said she “sought to expand the 
government’s disregards and pardons 
scheme from a narrow set of laws, which 
currently focus on offences of “buggery” 
and “gross indecency between men.” 

PROFESSIONAL NOTES
By Arthur S. Leonard

JON DAVIDSON, former Legal 
Director of Lambda Legal, who has 
been Chief Counsel at Freedom for 
All Americans since leaving Lambda, 
has become a Senior Staff Attorney for 
the ACLU National LGBT/HIV Rights 
Project. Before joining Lambda, he had 
been a staff attorney with the ACLU of 
Southern California. 

GLAD announced its new Chief Legal 
Strategist, MICHAEL JOHNSON, 
starting on January 18, Johnson was 
previously the Associate Dean for 
Law Student Affairs and Enrollment 
Planning at New England University 
School of Law. 
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