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U.S. Supreme Court Will Hear Free Speech Challenge 
to Colorado Anti-Discrimination Law Brought by Web 
Designer Who Opposes Marriage Equality
By Arthur S. Leonard

The U.S. Supreme Court granted a 
petition on February 22 that was filed 
by Alliance Defending Freedom (ADF), 
an anti-LGBT religious litigation group, 
seeking to overturn a ruling by the 10th 
Circuit Court of Appeals, which held 
in 303 Creative LLC v. Elenis, 6 F.4th 
1160 (2021), cert. granted, No. 21-476, 
that Colorado has a compelling interest 
to prevent discrimination against same-
sex couples by businesses that provide 
services for weddings sufficient to 
overcome the free speech rights of the 
businesses. This case is one of several 
in which ADF has sought to narrow 
the rights of same-sex couples by 
establishing constitutional protection 
for businesses that don’t want to 
supply services or goods for same-sex 
weddings, usually based on the religious 
beliefs of the business owners.

Lorie Smith is a website designer who 
styles herself an “artist” with unique 
skills in custom-designing websites 
for her customers. She claims that she 
wanted to expand her business to design 
wedding websites, but consistent with 
her religious views about marriage she 
did not want to design websites for same-
sex couples. Furthermore, she wanted 
to be able to announce her policy of 
limiting her wedding website business 
in a statement on the website.

Smith’s business is based in 
Colorado and subject to Colorado’s 
Anti-Discrimination Act, which 
prohibits discrimination in public 
accommodations because of sexual 
orientation, and which also provides 
that businesses may not publish 
communications announcing that they 
will deny services or goods based on the 
grounds prohibited by the statute. 

In an earlier case, Masterpiece 
Cakeshop v. Colorado Civil Rights 
Commission, the Commission ruled that 
a baker’s refusal to design a wedding 
cake for a same-sex couple violated 
the anti-discrimination provision, 
rejecting the baker’s argument that he 

had not violated the statute because 
his refusal was not because of the gay 
couple’s sexual orientation, but rather 
because his religious beliefs precluded 
his use of his creative talents to make 
a product that celebrates a same-sex 
wedding. Ultimately the U.S. Supreme 
Court overturned that decision in 2018, 
see 138 S. Ct. 1719, having concluded 
that the Commission failed to provide a 
religiously neutral forum for the baker’s 
case because of arguably disparaging 
comments about religion that two 
members of the Commission voiced 
at their hearing of his case, as well as 
the Commission’s dismissal of three 
complaints by an individual whose 
orders for anti-same-sex-marriage cakes 
were rejected by bakers, which the 
Court found to be inconsistent with the 
Commission’s ruling against the baker. 
However, the Supreme Court did not 
rule directly in Masterpiece Cakeshop 
that the baker’s religious views or 
freedom of speech compelled the 
Commission to rule in his favor on the 
merits of the gay couple’s discrimination 
claim, while commenting that generally 
businesses with religious objections 
are not exempt from complying with 
religiously neutral anti-discrimination 
laws of general applicability, as per the 
Supreme Court’s precedents under the 
Civil Rights Act of 1964, which have 
rejected religiously-motivated defenses 
against race discrimination charges in 
public accommodation cases.

Claiming to be fearful of possible 
prosecution if she expanded her business 
along the lines she contemplated, Smith 
filed suit in federal court seeking 
a declaratory judgment that her 1st 
Amendment freedom of religion and 
freedom of speech would protect her 
from prosecution under the Colorado 
statute if she expanded into the wedding 
website business, declining requests 
(if any) to design same-sex wedding 
websites, and also publicizing her policy 
on her website. At the time she filed her 

suit, she had received no requests from 
same-sex couples to design wedding 
websites for them – not surprisingly, 
since she had not launched her wedding 
website business yet. The district court 
ruled in favor of the state, refusing to 
issue the declaratory judgment, and the 
10th Circuit Court of Appeals affirmed 
that ruling. Apparently, the courts did 
not dismiss on standing grounds, even 
though Smith had not been threatened 
with enforcement of the statute.

The 10th Circuit panel split 2-1, with 
the majority holding that Smith’s case 
raised serious 1st Amendment issues, 
requiring the court to apply strict 
scrutiny to the application of the statute 
in Smith’s case, but that the state had 
a compelling interest in preventing 
sexual orientation discrimination that 
would justify the district court’s refusal 
to rule that Smith’s proposed method 
of doing business was constitutionally 
protected. The Chief Judge of the 
Court of Appeals, Tim Tymkovich, 
dissented in a strongly worded opinion 
arguing that the three-judge panel 
majority had misapplied the Supreme 
Court’s 1st Amendment precedents. 
(Judge Tymkovich, in his former role as 
Attorney General of Colorado, defended 
the anti-gay Amendment 2 to the 
Colorado Constitution, which was held 
unconstitutional by the Supreme Court 
in Romer v. Evans, 517 U.S. 620 (1996).)

ADF’s petition for certiorari 
proposed two questions to the Court. 
First, “whether applying a public-
accommodation law to compel an 
artist to speak or stay silent, contrary 
to the artist’s sincerely held religious 
beliefs, violates the Free Speech or 
Free Exercise Clauses of the First 
Amendment;” second, “whether a public-
accommodation law that authorizes 
secular but not religious exemptions is 
generally applicable under [Employment 
Division v.] Smith, and if so, whether 
this Court should overrule Smith.” In 
Employment Division v. Smith, 494 U.S. 
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872 (1990), the Supreme Court ruled 
more than thirty years ago that the states 
were not required to exempt religious 
objectors from complying with laws of 
general applicability that were neutral 
regarding religion, while laws that 
fell outside the scope of Smith would 
be subject to strict scrutiny, placing a 
burden on the government to prove it 
had a compelling interest to enforce the 
law despite its burden on the exercise of 
religion.

While the Court granted review on 
February 22 of the 10th Circuit’s decision 
on free speech grounds, it rewrote 
ADF’s first question to omit reference 
to religious freedom, and did not grant 
review on the second question, which had 
suggested that this case fell outside the 
scope of Smith, mainly because the Anti-
Discrimination law allows an exception 
for situations where sex is a bona fide 
reason for an entity covered by the law 
to distinguish between men and women, 
thus arguably not meeting the “general 
applicability” test. Alternatively, this 
question suggested that the Court should 
overrule Smith entirely. 

Overruling Smith is a long-standing 
objective of ADF and other religious 
freedom groups that three members 
of the Supreme Court have embraced: 
Justices Clarence Thomas, Samuel 
Alito, and Neil Gorsuch. They signed 
concurring opinions last year in Fulton 
v. City of Philadelphia, 141 S. Ct. 
1868, criticizing the Court for failing 
to overrule Smith in that case, which 
concerned the refusal by Catholic 
Social Services to certify same-sex 
couples to be foster parents in a dispute 
with Philadelphia’s Human Services 
Administration. The Court in Fulton 
unanimously ruled that Philadelphia 
could not enforce the anti-discrimination 
provision in its foster parenting contract 
with CSS because the provision allowed 
for discretionary exceptions, and thus 
did not meet the “general applicability” 
test; consequently, applying strict 
scrutiny to Philadelphia’s refusal to 
make an exception for CSS, ruled that 
Philadelphia did not have a compelling 
reason for refusing to make such an 
exception when there were two dozen 
other agencies in the city that would 
certify same-sex couples to be foster 
parents, to whom CSS promised to refer 

any same-sex couples who might apply 
to CSS for foster parent certification.

ADF’s petition for review in 303 
Creative v. Elenis argued in its second 
proposed question that because the 
Colorado statute made exceptions to its 
anti-discrimination requirements, it did 
not come within the Smith ruling. But 
that does not provide grounds for using 
this particular case to overrule Smith, 
because the 10th Circuit purported 
to apply strict scrutiny anyway and 
found that the state had a sufficiently 
compelling justification to maintain its 
law, to the consternation of dissenting 
Judge Tymkovich. The 10th Circuit panel 
majority emphasized Lorie Smith’s claim 
about the unique nature of her services, 
such that denying them categorically to 
same-sex couples would not leave such 
couples with an alternative source of 
the same unique talents, thus providing 
a compelling reason for the district 
court to deny a declaratory judgment 
that would shelter Lorie Smith from 
hypothetical liability under the Colorado 
statute if she expanded her business on 
the terms she contemplated. Perhaps 
this helps explain why Justices Thomas, 
Alito and Gorsuch did not announce that 
they would have granted this petition on 
ADF’s second question. Chief Justice 
Roberts, who seems to be taking pains 
to avoid grappling with overruling 
Smith (a decision that was supported 
by the conservatives on the Supreme 
Court when it was issued, in an opinion 
by Justice Antonin Scalia), devised a 
rationale in Fulton to rule in favor of CSS 
without overruling Smith, and he may 
have the same approach in mind here, 
since ruling solely on freedom of speech 
grounds would not require dealing 
with Smith, which is a free exercise 
of religion case. This approach may 
bring along Justices Brett Kavanaugh 
and Amy Coney Barrett, resulting in a 
ruling in favor of the website designer on 
free speech grounds and denying Alito, 
Thomas, and Gorsuch the votes they 
would need to overrule Smith. 

By the same token, it is understandable 
that the Court edited the first question to 
drop out the religious elements and treat 
this purely as a freedom of speech case. 
The Court never addressed the baker’s 
freedom of speech argument directly in 
Masterpiece Cakeshop. 303 Creative 

provides a vehicle for addressing that 
argument in a factual setting that will 
appeal to the free speech advocates on 
the Court. It is one thing for a baker 
to present himself as a “cake artist” 
whose creative talents in designing 
cakes should evoke 1st Amendment free 
speech protection, but quite another for a 
web designer to raise free speech issues 
regarding a website with substantial 
textual content, and especially calling 
into question the Colorado provision 
restricting what a business can say about 
its customer policies. 

ADF posed its questions in broadly 
generic terms, referring to Lorie Smith 
in question one as an “artist” rather 
than a web designer. In its reply to 
ADF’s petition, the state argued that 
as a commercial web design business, 
Smith is hired to convey her customer’s 
message, not to convey her own 
message. On the other hand, Smith’s 
plan is to retain full editorial control 
over the wedding websites she would 
design, arguing that the website should 
express her views about marriage, not 
just the customer’s views, because her 
purpose in expanding her business to 
include wedding websites is to promote 
her views about marriage, a politically 
volatile issue. On this battleground, the 
issue will be joined before the Court.

This case will be argued during the 
Court’s October 2022 Term, with a 
decision coming in the winter or spring 
of 2023. Numerous religious freedom 
and free speech groups filed amicus 
briefs with the Court urging it to take this 
case. Even though the Court narrowed 
the question presented to freedom of 
speech, the case nonetheless continues 
to implicate religious freedom concerns 
since Smith’s refusal to comply with 
the statute is grounded in her religious 
beliefs, so the same groups are likely to 
file amicus briefs on the merits. Over 
the coming months, numerous LGBT 
rights groups are likely to organize 
amicus briefs supporting Colorado’s 
claim that its law does not violate the 
1st Amendment rights of businesses that 
want to offer web design services for 
weddings. ■

Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.
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Hungary and Poland Lose Battle Over EU Regulation 
Withholding Payments for Rule of Law Breaches
By Eric Wursthorn

On February 16, 2022, the European 
Court of Justice (ECJ) dismissed 
actions brought by Hungary and Poland 
which challenged a recently enacted 
EU Regulation allowing funds to be 
withheld from member states due to 
breaches of the principles of the rule of 
law (C-156/21, Hungary v. Parliament 
and Council and C-157/21, Poland v. 
Parliament and Council). As a result, 
billions of Euros are on the line, as both 
Hungary and Poland await a decision 
on whether their countries will receive 
funds from the EU’s €750 billion fund 
set up in response to the Covid-19 
pandemic.

The EU Parliament and Council 
passed the contested regulation 
(2020/2092 of the European Parliament 
and of the Council) on December 16, 
2020, in response to certain member 
states’ anti-democratic and anti-
LGBT acts. Particularly, the far-right 
governments of both Hungary and 
Poland had taken widely criticized 
actions. Last summer, Hungary passed 
an even more restrictive version of the 
anti-LGBT propaganda law in Russia. 
For example, Hungary’s version, the 
so-called Hungarian Child Protection 
Act, prohibits the depiction of LGBTQ+ 
people during daytime television or 
other media which might be consumed 
by children under the age of 18. For its 
part, Poland espouses so-called LGBT-
free zones, municipalities or regions 
in Poland that declare themselves to 
be unwelcoming of “LGBT-ideology”, 
and in recent years has overhauled its 
judiciary in a manner which critics say 
weakens judicial independence and 
increases government control. 

In response, the EU passed 2020/2092 
as a means of curbing such anti-LGBT 
and anti-democratic behavior. The 
contested regulation defines the “rule of 
law” as follows: “’the rule of law’ refers 
to the Union value enshrined in Article 
2 TEU [Treaty on European Union]. 
It includes the principles of legality 
implying a transparent, accountable, 

democratic, and pluralistic law-making 
process; legal certainty; prohibition of 
arbitrariness of the executive powers; 
effective judicial protection, including 
access to justice, by independent 
and impartial courts, also as regards 
fundamental rights; separation of 
powers; and non-discrimination and 
equality before the law. The rule of law 
shall be understood having regard to 
the other Union values and principles 
enshrined in Article 2 TEU”. 

Article 3 of the contested regulation 
also contains a non-exhaustive list 
of what is considered a breach of the 
principles of the rule of law:

“(a) endangering the independence 
of the judiciary;

(b) failing to prevent, correct or 
sanction arbitrary or unlawful decisions 
by public authorities, including by law-
enforcement authorities, withholding 
financial and human resources affecting 
their proper functioning or failing 
to ensure the absence of conflicts of 
interest;

(c) limiting the availability and 
effectiveness of legal remedies, including 
through restrictive procedural rules and 
lack of implementation of judgments, 
or limiting the effective investigation, 
prosecution or sanctioning of breaches 
of law.”

In upholding the regulation, the 
Court noted the “clear relationship 
between respect for the rule of law 
and the efficient implementation of 
the Union budget in accordance with 
the principles of sound financial 
management.” The Court found that 
the EU Treaty was consistent with the 
regulation and that the regulation was 
within EU’s powers. The Court stated 
that 2020/2092 was just a new tool in the 
EU’s arsenal to promote the rule of law 
and its application, including financial 
support for civil society organizations, 
the European Rule of Law Mechanism, 
the EU Justice Scoreboard, and 
infringement proceedings and the 
procedure provided for in Article 7 

TEU. Thus, the Court stated that “[t]he 
mechanism provided for in [2020/2092] 
complements these instruments by 
protecting the Union budget against 
breaches of the principles of the rule 
of law affecting its sound financial 
management or the protection of the 
financial interests of the Union.”

The Court reasoned that member 
states cannot disregard the rights and 
obligations that they needed to meet 
when they first became a member 
state: “[c]ompliance with those values 
cannot be reduced to an obligation 
which a candidate State must meet in 
order to accede to the European Union 
and which it may disregard after its 
accession.” Further, the Court noted 
that the EU should not have to budget 
and support member states who flout 
EU values: “[t]he sound financial 
management of the Union budget and 
the financial interests of the Union 
may be seriously compromised by 
breaches of the principles of the rule 
of law committed in a Member State.” 
Thus, the Court concluded that the EU 
may properly withhold money due to 
a member state’s failure to uphold EU 
values, not as punishment, but rather “to 
protect the Union budget from effects 
resulting, in a sufficiently direct way, 
from breaches of the principles of the 
rule of law.” 

Otherwise, the Court rejected 
Hungary and Poland’s argument that 
the regulation was not specific and 
failed to properly define the concept of 
the rule of law or its principles. To this 
point, the Court noted “the founding 
values of the European Union, common 
to the Member States, contained in 
Article 2 TEU, include respect for 
human dignity, freedom, democracy, 
equality, the rule of law and respect 
for human rights, in a society in which, 
inter alia, non-discrimination, justice, 
solidarity and equality between women 
and men prevail.”

Various officials from EU member 
states applauded the Court’s decision, 
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as did European Commission President 
Ursula von der Leyen. Meanwhile, 
officials from both Hungary and Poland 
criticized the Court’s decision. On 
Twitter, Hungary’s Justice Minister 
Judit Varga stated: “#CJEU delivered 
a politically motivated judgment 
because of the Child Protection Act! 
The decision is living proof that 
Brussels is abusing its power. This is 
another #pressure against our country 
only because we adopted our law on 
child protection last summer.” Viktor 
Orbán, Hungary’s Prime Minister, who 
describes himself on his website as “a 
proponent of Christian Democratic 
renewal in Europe, a freedom fighter and 
a vocal opponent of mass immigration” 
complained that 2020/2092 was 
tantamount to “budgetary blackmail” 
and the Court’s decision was a “political 
decision” which extended the EU’s 
“powers by stealth”. 

As for Poland, according to 
Euronews, its Deputy Justice Minister 
Sebastian Kaleta said “[w]e need to 
defend ourselves against an attack on 
our sovereignty, Poland has to defend its 
democracy against blackmail that aims 
to take away our right to decide about 
ourselves”. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.

Supreme Court Denies Certiorari on 
Appeal Seeking to Apply the Prison 
Rape Elimination Act to Sexual Assault 
of a Transgender Prisoner
By William J. Rold

The Prison Rape Elimination Act, 
codified at 34 U.SC. §§ 30301, et seq. 
[PREA], was passed unanimously 
by Congress in 2003, but it has had 
little attention from the federal courts. 
Its regulations, 28 C.F.R., Part 115, 
were not promulgated until 2012. The 
Supreme Court has mentioned it once, 
in a dissenting opinion in Woodford v. 
Ngo, 548 U.S. 81, 117-8 (2006), before 
there were any regulations. The LGBT 
Bar Association of New York (LeGaL), 
publisher of Law Notes, filed an 
amicus brief supporting the petition for 
certiorari in Cox v. Nobles, 15 F.4th 1350 
(11th Cir. 2021), and advocating for the 
application of PREA to the question of 
liability for multiple sexual assaults of a 
transgender inmate in three successive 
Georgia prisons. 

Full disclosure: This writer authored 
the brief on behalf of LeGaL. Although 
the brief presented a circuit “split,” as 
referenced below, it was, for the most 
part, a “Brandeis Brief,” compiling 
scholarly analysis of the history, basis, 
and impact of PREA on the safety of 
LGBT prisoners from sexual assault. 
[Note: The “Brandeis Brief” notion is 
derived from Justice Louis Brandeis’ 
legal work first filed as an advocate in 
Muller v. Oregon, 208 U.S. 412 (1908), 
where he presented voluminous scholarly 
references instead of legal argument on 
the societal impact of the issue before 
the Court. In Muller, he persuaded 
the Court to uphold a ten-hour day for 
laundry workers by submitting over 90 
studies about the effect of longer work 
hours on safety around machinery – at 
a time when the Lochner era of striking 
economic regulation doomed most such 
legislation.] The documentation about 
prison rape filed in LeGaL’s amicus 
here cannot be duplicated in this article, 
but advocates can read the amicus brief 
on the docket for 21-6878. 

Cox’s Petition remained before the 
Supreme Court for 34 days. It was one of 
367 cases denied certiorari on February 
22, 2022. 

Cox sought protection under PREA 
at each of her three prisons. Although 
she was on hormones, had breasts, and 
presented as a woman, she was placed 
in men’s prisons until after a fourth 
assault, which put her in the hospital 
for six days, after which Georgia DOC 
assigned her to “the PREA dorm.” Her 
pleadings (which are the record in the 
case) allege that she was never given the 
victim screening required by PREA 
regulations under 28 C.F.R. § 115.41. 

The Eleventh Circuit ruled that, 
while PREA documents “could” put 
defendants on notice about risk to safety, 
Cox failed to plead sufficiently specific 
allegations – overlooking the fact that 
the district court had stayed discovery 
pending the motion to dismiss.  15 F.4th 
at 1359-61. 

The amicus brief led with the 
argument that the Supreme Court 
should address PREA and its relevance 
to Eighth Amendment protection from 
harm, first enunciated in constitutional 
terms in Farmer v. Brennan, 825 U.S. 
511 (1994), an 8th Amendment case 
brought by an inmate conviction of 
sexual assault. Congress had Farmer in 
mind when it required the promulgation 
of regulations – 34 U.S.C. § 30302(13) 
– because Farmer, by itself, was not 
enough to combat the problem and 
prison rape remains endemic. Congress 
plainly intended to provide resources 
and set standards for prevention and 
investigation of sexual assault in prisons 
and jails. 

The brief argued that the Court 
“should include consideration of PREA 
among the evolving standards of decency 
that inform Eighth Amendment analysis. 
It can begin by acknowledging . . . the 
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key PREA provision whose violation 
leads to most of the constitutional 
violations that follow: failing to screen 
potential aggressors and victims and 
keeping them apart,” citing 28 C.F.R. § 
115.41. 

Noting that some courts have 
dismissively suggested that Congress 
did not intend to create a private cause 
of action under PREA, the amicus brief 
responded: “[T]here is another way to 
look at Congress’ silence. This Court 
had already implied a cause of action for 
inmate protection from harm, directly 
under the Eighth Amendment. Congress 
referenced Farmer in the preamble to 
PREA . . . . Relying on a constitutionally 
mandated cause of action, Congress had 
no need to embellish the point. The 
‘flesh’ would come with the body of 
the report and the regulations Congress 
mandated.”

Congress created a Commission to 
investigate and report prior to issuing the 
regulations. The Commission found that 
PREA statutory provisions were also 
not enough, without strong regulatory 
standards. They came up with Part 115 
of Title 28 C.F.R. after formal rule-
making. But the regulations are not being 
enforced by the federal courts. And they 
are not being followed in practice, even 
where they exist in policies promulgated 
to create an image of “zero tolerance.” 
One commentator wrote: “I have never 
spoken to a warden or commissioner 
of corrections who does not proclaim 
a zero tolerance policy in the prison 
or department; however, when I tour 
facilities and speak with prisoners, a 
very different story inevitably emerges.” 
The brief argued: “Supposed ‘zero 
tolerance’ has evolved into a contrived 
‘safe harbor’ used to shelter correctional 
defendants from claims of constitutional 
torts.” 

The Second Circuit has found that 
PREA is part of the “evolving standards 
of decency” that inform Eighth 
Amendment analysis, and it relied in 
part on PREA in broadening protection 
against prison sexual harassment. 
Crawford v. Cuomo, 796 F.3d 252, 
260 (2d Cir. 2015), quoting Atkins v. 
Virginia, 536 U.S. 304, 315 (2002). 
While saying there was no independent 
cause of action under PREA, the Third 

Circuit remanded a transgender case 
where a PREA risk was found at intake 
screening upon the inmate’s arrival 
at prison. Shorter v. United States, 
12 F.4th 366, 368, 375 (3d Cir. 2021). 
The Fifth Circuit found the argument 
“frivolous,” and it said PREA created 
no standards the state needs to follow. 
Rivera v. Bonner, 952 F.3d 560, 566, 
568 n.2 (5th Cir. 2017); Krieg v. Steele, 
599 Fed. App’x 231, 232 (5th Cir. 2013), 
cert. denied, 136 S. Ct. 238 (2015). 
Many Courts of Appeals have not yet 
ruled on PREA and its part in Eighth 
Amendment jurisprudence. 

Amicus argued that the Eleventh 
Circuit’s decision in Cox conflicted 
with the Third Circuit’s holding in 
Shorter. Both involved trans inmates 
– one screened under PREA, one 
not screened. District judges should 
accept evidence about screening when 
defendants invoke qualified immunity, 
not stay discovery, as happened here, 
and fault the plaintiff’s pleading as too 
sketchy. PREA was designed to create 
evidence by requiring recordkeeping, 
and the resulting records are solely in 
defendants’ possession. 

In a final section, the amicus brief 
challenges the application of Ashcroft 
v. Iqbal, 556 U.S. 662, 678 (2009) and 
Bell Atlantic Corp. v. Twombly, 550 U.S. 
544, 555 (2007), to plausible inferences 
available to claims against lower-level 
defendants. Iqbal, the latter case, arose 
from the detention after September 11, 
2001, of Muslim inmates at Brooklyn’s 
Metropolitan Detention Center. Raising 
multiple constitutional claims, they 
sued everyone from the warden (and 
the deputy warden) up to the Attorney 
General and the Director of the FBI. 
The latter two were the only petitioners 
in Iqbal. 

At the Second Circuit, the court 
upheld pleadings against the former 
warden and deputy warden in Iqbal v. 
Hasty, 490 F.3d 143, 166 (2d Cir. 2007). 
It found that inferences may fade “at the 
extremities of the hierarchy,” but these 
lower-level defendants were properly in 
the case on the pleadings and that they 
could raise their qualified immunity 
defenses in a motion for summary 
judgment after discovery. Id. at 166, 
178. The wardens were never before the 

Supreme Court in Iqbal, and it does not 
necessarily apply to mid-level or line 
defendants in protection from harm 
cases.

Defendants in PREA cases are 
typically prison staff, who should not 
be permitted to raise PREA as a shield 
while inmate plaintiffs are precluded 
from pleading it as a sword. In this 
regard, readers are referred to one 
article cited in the brief: Martin, “The 
Prison Rape Elimination Act: Sword or 
Shield?” 56 Tulsa L. Rev. 83 (2021). 

One case granted certiorari on 
February 22, 2022, 303 Creative LLC 
v. Elenis, No. 21-476, involved a website 
designer who sought judicial cover for 
her determination to refuse to create 
websites for same sex ceremonies. The 
Court will hear the claims of bigoted 
website designers for 1st Amendment 
protection while trans prisoners are 
treated by fellow inmates and correction 
officers as sex slaves with impunity 
despite the 8th Amendment’s command 
that states not impose cruel and unusual 
punishment on inmates. ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care. 



6   LGBT Law Notes   March 2022

Fourth “Botch” in a Row for Transgender Prisoner in 
Tenth Circuit
By William J. Rold

This is the fourth time Law Notes 
has reported the efforts of transgender 
prisoner Lo’re Pink to obtain 
transitional care in the Oklahoma prison 
system, where she is serving a life 
sentence. Her first case, filed in 2016, 
was dismissed for failure to exhaust 
administrative remedies. The judge 
used feminine pronouns but kept her 
conviction name (Johnny L. Hardeman), 
as have all subsequent judges – although 
Pink’s name was legally changed by an 
Oklahoma state court. 

This writer said that the first district 
court decision was a “hatchet job,” 
which the Tenth Circuit affirmed in 
Hardeman v. Smith, 2019 U.S. App. 
LEXIS 5163 (10th Cir., February 
22, 2019). Noting that the affirmed 
dismissal was without prejudice, the 10th 
Circuit, in dicta, gave the district court 
instructions about handling the case, if 
Pink filed again. 

The Tenth Circuit uses a device 
for screening prisoner cases, called a 
“Martinez Report” (from Martinez v. 
Aaron, 570 F.2d 317, 318-19 (10th Cir. 
1978)), through which correctional 
officials may present a summary of 
their position (with exhibits). In the 
first appeal, someone in the 10th Circuit 
observed for the first time that the 
medical records presented to the district 
judge in the sealed Martinez Report 
were missing their even-numbered 
pages. 

The Circuit also faulted the district 
court for crediting a “series of sick 
calls, examinations, diagnoses, and 
medication” as “treatment.” It found 
this was not necessarily inconsistent 
with deliberate indifference, citing 
Smart v. Villar, 547 F.2d 112, 114 (10th 
Cir. 1976). Brief in-cell meetings and 
“rounds” did not eliminate all material 
issues about deliberate indifference in 
the delivery of care entitling defendants 
to summary judgment. The “record” fell 
short of the kind of encounters found 
sufficient in Smart. 

The 10th Circuit also faulted the 
trial judge for an “overly ambitious” 
application of Lamb v. Norwood, 899 
F.3d 1159, 1161 (10th Cir. 2018), which 
disapproved denying all treatment for 
gender dysphoria. The district judge 
erred by finding there was “some” 
treatment, since the medical notes were 
skeletal and half missing – and Pink 
insisted she had not received any care.

When Pink filed a new pro se case 
in 2019, she had exhausted her primary 
claim about transgender medical and 
mental health care. But this time, she 
pleaded evidence of “suspected” gender 
dysphoria from an OkDOC counselor, 
who recommended an expert referral. 
OkDOC sent her to another OkDOC 
counsellor, who found “histrionic 
personality disorder,” with “strong 
female gender identification” but with 
insufficiently severe dysphoria to meet 
the criteria for gender dysphoria under 
the DSM-V. Her second case named the 
second counselor as a defendant. 

Although the judges call the 
counselors psychologists, and the 
Oklahoma Attorney General refers to the 
second one as “Dr. Jones-Pilkington,” 
she is not a licensee on the Oklahoma 
Board of Psychologists website. She 
appears on the Oklahoma Licensed 
Professional Counselor’s website, and 
her Tulsa website says she is a master’s-
level practitioner. 

Six months after Pink re-filed, 
defendants submitted another Martinez 
Report under seal. By 2020, Pink’s case 
was reassigned to U.S. District Judge 
John F. Heil, III, newly appointed by 
President Trump. He denied Pink’s 
motions for appointment of counsel, 
but he directed the Marshal to obtain 
the second counselor’s address from 
OkDOC. [Note: Pink sent Judge Heil 
a letter saying that she believed that 
this counselor was working at another 
OkDOC prison, which she named. 
This writer found the counselor’s 
Tulsa website on-line in about fifteen 

seconds.] Nevertheless, the return 
was filed “unexecuted” despite three 
attempts, with no address stated. Judge 
Heil dismissed the claims against the 
counselor for lack of service. 

He granted the other defendants 
summary judgment, based on the 
Martinez Report, since there was no 
right under the Eighth Amendment for 
what he called a “tie-breaking” third 
opinion on a transgender diagnosis 
issue, which was merely a “professional 
dispute” that was not actionable. 
Hardeman v. Smash, 2021 U.S. Dist. 
LEXIS 56498 (E.D. Okla., Mar. 24, 
2021). Judge Heil never mentions the 
instructions that came with the decision 
on the first appeal to the 10th Circuit.

Astonishingly, the Tenth Circuit 
unanimously affirmed in Hardeman 
v. Smash, 2022 WL 470741 (10th Cir., 
Feb. 16, 2022). Circuit Judge Harris L. 
Hartz (George W. Bush) wrote the not-
for-publication decision for himself and 
Circuit Judges Robert E. Bacharach 
(Obama) and Joel M. Carson (Trump). 
The court ruled that Pink had adequate 
opportunity to serve all defendants and 
that the U.S. Marshal “is not charged 
with finding a defendant who has 
moved without providing an accessible 
forwarding address.” Fields v. Okla. 
State Penitentiary, 511 F.3d 1109, 1113 
(10th Cir. 2007). This seems harsh for a 
licensed professional who still works in 
the state, possibly for the same employer 
at a different prison, and who has a 
current website. But it gets worse.

In accepting Judge Heil’s finding that 
there was no right to a third opinion 
under the Eighth Amendment, the 10th 
Circuit noted, but did not credit, Pink’s 
argument that the second counselor was 
perfunctory and saw her only once. It 
ignored whether either counselor had 
proper credentials for a diagnosis and 
treatment plan for gender dysphoria. It 
also ignored the fact that two counselors 
made diagnoses of treatable conditions, 
perhaps co-morbidity (common in trans 

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VGK-19F1-JFDC-X4NR-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YTX0-0039-M3P6-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YTX0-0039-M3P6-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YTX0-0039-M3P6-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YTX0-0039-M3P6-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YTX0-0039-M3P6-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YTX0-0039-M3P6-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1BX0-0039-M0F8-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1BX0-0039-M0F8-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1BX0-0039-M0F8-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5T1V-DNK1-FCSB-S2K4-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6292-VTF1-F2MB-S2Y3-00000-00&context=1530671
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014512811&pubNum=0000506&originatingDoc=Ia95b1a508f6d11ec9381ff4a09a81529&refType=RP&fi=co_pp_sp_506_1113&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1113
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014512811&pubNum=0000506&originatingDoc=Ia95b1a508f6d11ec9381ff4a09a81529&refType=RP&fi=co_pp_sp_506_1113&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1113
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014512811&pubNum=0000506&originatingDoc=Ia95b1a508f6d11ec9381ff4a09a81529&refType=RP&fi=co_pp_sp_506_1113&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1113
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patients), while Pink alleged that she is 
receiving no mental health treatment at 
all. By treating the case as a demand 
for a “third opinion,” the court missed 
the point that defendants are not 
providing any treatment for one or more 
serious condition(s) – a classic Eighth 
Amendment violation. 

Dismissal was granted solely based 
on the Martinez Report, which the 10th 
Circuit has disapproved at the summary 
judgment level. Rachel v. Troutt, 820 
F.3d 390, 393-5 (10th Cir. 2016). While 
technically not the “law of the case,” the 
10th Circuit gave specific instructions 
for reviewing the anticipated refiled 
complaint, which Judge Heil ignored. 
Then, the Circuit court disregarded 
them as well. Unfortunately, federal 
judges enjoy immunity from liability for 
their indifference. 

On the second round, there is no hint 
that this pro se plaintiff is again before 
the Court of Appeals on the same issue. 
It is difficult to imagine this happening 
in a represented case. Where is the Pro 
Se Clerk?

This is not a disagreement or a 
mistake about the source of calf pain, 
as in the cases the 10th Circuit cites. 
Self v. Crum, 439 F.3d 1227, 1231 (10th 
Cir. 2006); Johnson v. Stephan, 6 F.3d 
691, 692 (10th Cir. 1993). This is a 
concededly serious problem with widely 
divergent characterizations from people 
whose qualifications to opine at all are 
not supported. 

The court ends by reminding Pink 
that she must continue to pay the filing 
fee for this appeal. That makes four sets 
of installments. ■

Dirty Looks Over Coffee: California 
Court of Appeal Tosses Discrimination 
Case
By Corey L. Gibbs

Maddie Wade, a former Starbucks 
employee, abruptly resigned in 2018. 
Following her resignation, she sued 
Starbucks and her former store 
manager. She claimed to have suffered 
discrimination and harassment because 
she is transgender. On February 9, 2022, 
the Fifth District Court of Appeal of 
California found that her claims were 
baseless and affirmed the trial court’s 
decision to grant the Defendants’ 
motions for summary judgment. Wade 
v. Starbucks Corp., 2022 WL 389923.

In 2009, Maddie Wade began working 
at a Starbucks in Fresno, presenting as 
male. In 2016, she transferred to a new 
Starbucks location within Fresno. Soon 
thereafter, Dustin Guthrie became the 
store manager. The two became good 
friends. Wade gave him several thank 
you notes and “on-the-spot cards” that 
exhibited her respect and admiration for 
him. One stated, “I couldn’t ask for a 
better manager. I appreciate you to the 
fullest. Thanks for everything.”

Approximately one year after her 
transfer to the new location, Wade 
informed Guthrie that she had been 
diagnosed with gender dysphoria and 
that she intended to transition to female. 
While Guthrie acknowledged that he 
had a hard time understanding her 
transition, he noted that her positive 
impact on the store helped him to feel 
differently. He asked her to inform 
him of any time off that she needed 
so that he could adjust the schedule. 
Additionally, Guthrie reached out to his 
District Manager for further guidance. 
He received Starbuck’s best practices 
guidelines, which provided information 
on how to best support transgender 
employees.

Following her conversation with 
Guthrie, Wade informed her coworkers 
of her plan to transition. She neither 
presented herself as female at work nor 
did she expect others to immediately call 
her Maddie instead of Matt. She stated, 

“I didn’t expect anybody to just convert 
to calling me ‘Maddie,’ especially when 
I didn’t look like Maddie yet.” However, 
she asked that her coworkers try to avoid 
male pronouns and the name Matt. She 
did not change her name tag from Matt 
to Maddie until she was nearing her 
transfer to a new location. According to 
Wade, Guthrie never called her Maddie 
and did not use female pronouns.

Wade began needing time off for 
her transition. She often left before the 
end of her shifts. To avoid her early 
departures from work, Guthrie moved 
her to a later shift. Her hours were also 
reduced. However, Guthrie claimed that 
the reduction in hours was due to the 
end of the holiday season. Additionally, 
Guthrie asked Wade if she wanted to 
take a step back from her job in order to 
focus on her transition. 

In February 2018, the District 
Manager and other concerned parties 
approved Wade’s transfer request 
to another location. On her last day, 
Guthrie organized a small gathering and 
bought a cake for Wade. On March 14, 
2018, Wade’s transfer to a new location 
took effect. However, Wade went on 
leave for facial surgery starting March 
11. She returned to work in May. 

Upon her return, Wade asked for a 
meeting with the District Manager. She 
intended to tell her about how Guthrie 
had mistreated her. Her new manager 
reached out to the District Manager. She 
also suggested that Wade should reach 
out to Guthrie. After waiting one week 
for a response from the District Manager, 
Wade decided to resign without notice.

Following her abrupt resignation, 
Wade’s boyfriend began searching 
through Guthrie’s social media accounts. 
It was then that Wade became aware of 
the transphobic memes and content that 
Guthrie had made and posted over the 
course of several years. Later, Guthrie 
stated that he never thought a Starbucks 
employee would see them. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008618297&pubNum=0000506&originatingDoc=Ia95b1a508f6d11ec9381ff4a09a81529&refType=RP&fi=co_pp_sp_506_1231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1231
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008618297&pubNum=0000506&originatingDoc=Ia95b1a508f6d11ec9381ff4a09a81529&refType=RP&fi=co_pp_sp_506_1231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1231
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993181405&pubNum=0000506&originatingDoc=Ia95b1a508f6d11ec9381ff4a09a81529&refType=RP&fi=co_pp_sp_506_692&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_692
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993181405&pubNum=0000506&originatingDoc=Ia95b1a508f6d11ec9381ff4a09a81529&refType=RP&fi=co_pp_sp_506_692&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_692
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On July 26, 2018, Wade filed 
her complaint in the Fresno County 
Superior Court against Guthrie and 
the Starbucks Corporation. She alleged 
wrongful constructive termination, 
discrimination, and harassment in 
violation of the Fair Employment and 
Housing Act, and intentional infliction 
of emotional distress. Additionally, she 
sought punitive damages. The trial court 
granted all of the Defendants’ motions 
for summary judgment. Wade appealed.

Where there is no issue of material 
fact and the law favors the moving party, 
summary judgment should be granted. 
The evidence should be viewed in a light 
favorable to the nonmoving party. In 
California, a moving party should show 
that at least one element of the cause of 
action cannot be established. 

As for a wrongful constructive 
discharge claim, Wade had to prove that 
Starbucks’ conduct effectively forced 
her to resign. Judge Gaab wrote, “The 
conditions giving rise to the resignation 
must be sufficiently extraordinary and 
egregious to overcome the normal 
motivation of a competent, diligent, 
and reasonable employee to remain on 
the job to earn a livelihood and to serve 
his or her employer.” Wade claimed she 
resigned because she was not able to 
meet with the District Manager, her new 
store manager ignored company policies, 
she was stressed following her surgery, 
and the new store manager brushed off 
her concerns. The court explained that 
no rational fact finder could find that 
the conditions at Starbucks were so 
intolerable that Wade was compelled to 
resign. 

 Next, the court focused on Wade’s 
discrimination claim against Starbucks. 
The Fair Employment and Housing Act 
prohibits discrimination because of an 
individual’s sex, gender, gender identity, 
or gender expression in employment. 
The employee should show that the 
employee is of a “protected class” and 
suffered damages as a result of the 
employer’s adverse actions caused by 
discriminatory animus towards that 
protected class. The court focused on 
Wade’s reduction in hours because 
it was the only allegation that could 
survive dismissal. However, Starbucks 

offered fluctuation in business as a 
legitimate reason for the reduction. 
Wade contended that she was the only 
one who faced a reduction in hours, 
but her only proof was a witness whose 
basis was that he just knew that other 
worker’s hours remained the same.

In addition to the witness who 
“just knows” things, Wade argued that 
Guthrie’s failure to call her Maddie 
and use female pronouns proved 
that the reduction was motivated by 
discrimination. Judge Gaab wrote, 
“The undisputed evidence indicates 
that Wade did not provide Guthrie with 
clear guidance on the issue and other 
employees also may have been unclear 
on Wade’s preferences, at work, in this 
regard.” Thus, Guthrie’s actions could 
not be labeled as intentional because 
he was not told definitively what to do. 
Moreover, Wade argued that Guthrie 
gave her dirty looks. However, she 
also stated that he gave dirty looks 
to everyone. The court explained 
that no rational fact finder could find 
a discriminatory motive behind her 
reduction in hours. 

Then, the court turned to Wade’s 
harassment claims against Starbucks 
and Guthrie. A plaintiff should show 
that she was subjected to conduct of a 
harassing nature based on her protected 
class that was sufficiently severe or 
pervasive to create a hostile work 
environment. The court noted lack 
of allegations that Guthrie ever made 
transphobic comments. Furthermore, 
any adverse action he took against 
Wade, such as leering and threatening 
to write her up, he took against the other 
non-trans employees as well. The only 
conduct unique to Wade was Guthrie’s 
failure to use female pronouns and her 
new name. However, the court is quick 
to remind the reader that Wade did not 
provide Guthrie with clear guidance on 
how to address her. The court concluded 
that there was no triable issue.

Finally, the court briefly analyzed 
Wade’s intentional infliction of 
emotional distress claim against 
Starbucks and Guthrie. In order to prove 
such a claim, Wade would have to show 
that she suffered from severe emotional 
distress caused by the Defendants’ 

extreme and outrageous conduct. 
However, there was no evidence of 
any extreme and outrageous conduct. 
Inevitably, the court affirmed the trial 
court’s granting of all the Defendants’ 
motions for summary judgment. 

This case is rather odd, because 
Wade’s attorneys should have known 
that she did not have a case. There was 
no extreme and outrageous conduct. 
Anyone with previous work experience 
in a customer service-related jobs knows 
that hours fluctuate with business. It is 
incumbent upon legal professionals to 
advise clients on when they simply do 
not have a case. Additionally, one can see 
from this case that experience beyond 
legal work is important when providing 
clients with adequate advice. Law 
firms should consider the importance 
of hiring attorneys with experience in 
retail, the food industry, or any other 
customer service-related job. A great 
advocate knows how to say no.

The advice to go forward with this 
case was not the only tragedy. Judge 
Gaab wrote, “Wade was the first 
transgender individual Guthrie was 
aware of ever meeting, and he had no 
idea what to expect when it came to 
Wade’s transition . . . . But he told her 
that her positive impact on the store 
helped him feel differently about her 
transition.” So much of the discourse 
surrounding LGBTQ+ issues focuses on 
representation. While the focus is often 
on how the community is represented 
by others, there should also be a focus 
on how the community represents itself 
to others. Wade had an opportunity to 
improve Guthrie’s understanding of 
trans issues and the larger LGBTQ+ 
community, yet she wasted it by taking 
him to court over the occasional dirty 
look and his inability to use the proper 
pronouns despite her initial offering of 
grace on the issue. 

Maddie Wade was represented by 
Arnold P. Peter, Eyal Farahan, Lindsay 
Nako, and David S. Nahmias. The 
Defendants were represented by Tracey 
A. Kennedy and Brett D. Young. Judge 
Kimberly Gaab wrote the opinion. ■

Corey L. Gibbs is an LL.M. Candidate 
in New York Law School’s Tax Program. 
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West Virginia Appeals Court Again Rules Against 
Transgender Father in Case Related to Long Running 
Custody Battle
By Matthew Goodwin

On February 1, the Supreme Court of 
Appeals of West Virginia issued a ruling 
favoring a non-biological mother in the 
latest litigation connected to the custody 
battle between her and the transgender 
father of the parties’ four children. S.U. 
v. Central Atlantic Legal Group, PLLC, 
dba Booth, Strange & Daniel, 2022 WL 
293551.

The parties’ custody dispute dates 
to 2016. This ruling, however, did not 
directly address custody or parentage, 
per se. Instead, the court in this 
appeal affirmed a lower court’s grant 
of summary judgment in favor of the 
mother’s counsel, whom the father had 
sued in a separate plenary action on the 
grounds of “malicious use of process, 
defamation per se, harassment, fraud, 
and intentional and reckless infliction of 
emotional distress arising from mother’s 
counsel’s representation of mother in the 
underlying custody dispute.” At the same 
time, the court appeared to agree with 
mother’s counsel that, while technically 
a different action, the father’s goal in the 
most recent was to collaterally attack the 
earlier rulings which granted custody of 
the pairs’ minor children to the mother.

The facts surrounding conception of 
the children are somewhat complicated. 
The parties never married, and the 
lower court found that they were in a 
relationship for approximately twelve 
years and have four children together. 
However, as expanded on below, the 
father maintains that mother was 
nothing more than a gestational carrier 
for all but one of the children and the 
parties were never in a relationship.

In the underlying custody case, it was 
revealed that the parties “ . . . attempted 
to have children through sexual 
intercourse but were unsuccessful. 
Relevant to these attempts is the fact 
that Father was listed as female on his 
birth certificate.” The mother in the 
case testified that she was unaware that 
the father had been born female until 

such time as the father commenced the 
custody case against her.

This earlier opinion (S.U. v. C.J., 
2019 WL 569550, 2017 LEXIS 135035) 
seems to imply the father underwent 
gender affirming transition surgery 
prior to the parties meeting and, parallel 
to that process, “ . . . had his ova (eggs) 
harvested and stored.” Notwithstanding, 
nowhere in the court opinions reviewed 
for this article was the word transgender 
used to describe the father. 

The first child, identified in the 
opinion by initials G.U., was conceived at 
home through intrauterine insemination 
(IUI) of the mother by the father, who 
is a registered nurse. The mother then 
believed that the sperm being used 
was the father’s, because that is what 
the father told her and because she did 
not know the father was biologically 
incapable of producing semen. In fact, 
the sperm used was from a donor. 
Throughout the proceedings, the father 
refused to identify the donor and, as a 
result, the biological father remains 
unknown.

The next three children, two of whom 
are twins, were conceived via in vitro 
fertilization (IVF), using the father’s 
previously harvested eggs and the sperm 
of an anonymous donor. At the time, the 
mother, again erroneously, believed the 
embryos for this child resulted from 
father’s sperm and a donor egg. 

Accordingly, the father is the 
biological mother of the parties’ three 
youngest children, and the mother is the 
biological mother of the parties’ oldest 
child. 

The father filed the underlying 
custody petition when the mother was 
still pregnant with the twins in 2016. 
“Father asserted the parties entered 
into a formal Custodial Agreement 
in 2005 that set forth the following: 
Father agreed to provide Mother with 
a biological child of her own and over 
whom the parties would share custody; 

after that child was born, Mother 
would act as a gestational surrogate for 
Father’s child through IVF; and Father 
would have full rights and custody of 
any resulting child. Before the circuit 
court issued a ruling, Mother gave birth 
to the twins . . . . ”

On this basis the father, who at 
all times represented himself, argued 
the purported agreement should be 
enforced, custody of the three children 
born through IVF should be awarded 
to him, and the parties should share 
custody of their eldest child. Late in 
the proceedings, i.e. when the case was 
already at trial, the father produced a 
photocopy of the purported agreement 
(claiming he could not find the original), 
which the mother denied ever signing.

The court had appointed a neutral 
evaluator, Dr. Timothy Saar, to assess the 
parties and their parental fitness. “With 
regard to the Father, Dr. Saar indicated 
that he ‘exhibited psychological and 
behavioral factors which appear to be 
harmful to the children.’ This included 
Father’s failure ‘to consider that the 
children would be emotionally harmed 
if [Mother] were eliminated from their 
lives’; Father’s stated goal of ‘getting 
[Mother] out of the picture’; and the 
fact that ‘preventing emotional harm 
to the children was not a priority’ for 
Father. These facts caused Dr. Saar to 
have significant concerns about Father 
having unsupervised contact with the 
children.” The trial court also found 
credible the mother’s allegations that 
the father had physically and verbally 
abused her during their relationship.

Ultimately, the lower court awarded 
the mother custody, relying on the well-
known best interest standard in custody 
cases and West Virginia’s psychological 
parent doctrine. Elsewhere, the 
psychological parent doctrine may go 
by other names—for example de facto 
parentage—and will establish parental 
rights in an individual despite of a lack 
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of a biological connection to a child 
where that individual has assumed the 
role of parent to a child. 

The appellate court reviewing the 
underlying custody case upheld the trial 
court’s rulings, although it did point out 
that it was unnecessary for that court 
to undertake the psychological parent 
analysis, given that all four children 
were born to the mother and the “Father 
failed to submit competent evidence 
to overcome the presumption set forth 
in West Virginia Code § 16-5-10(e) that 
‘the woman who gives birth to the child 
is presumed to be the mother[.]’”

The February 1, 2022 appellate 
opinion arose from a case the father 
filed in 2019 in an altogether different 
court and against the lawyer who 
represented the mother; the father did 
not sue the mother herself in this case 
(“2022 Appellate Opinion”). The crux 
of the 2019 lawsuit appears to have been 
the father’s contention that mother’s 
counsel perpetrated a fraud on the court 
by denying the validity of the purported 
custody agreement that the earlier court 
ruled unenforceable. 

The mother’s lawyer asserted 
litigation privilege as an affirmative 
defense to the father’s claims, 
and counterclaimed for malicious 
prosecution, abuse of process, and a 
declaration that the father be deemed 
a vexatious litigant and be prevented 
from further filings absent consent of 
the court. “According to respondents, 
petitioner filed this civil action ‘in an 
attempt to collaterally attack and set 
aside the West Virginia Supreme Court’s 
decision’ in S.U. and to increase the 
mother’s litigation costs and expenses 
in an effort to force her to abandon 
her efforts to maintain custody of the 
children.” Thereafter, mother’s counsel 
moved for and was granted summary 
judgment. 

The 2022 Appellate Opinion detailed 
the rulings of the lower court, all of 
which were in favor of the mother’s 
counsel and which did establish father 
as a vexatious litigant and enjoined 
him from further filings. However, the 
2022 Appellate Opinion noted “the 
[father] failed to challenge the circuit 
court’s detailed findings regarding the 
appropriateness of summary judgments 

and has, instead, presented a narrow 
legal issue that not only misrepresents 
the record but also would avail him 
of no relief even if the Court were to 
accept his position, which we do not . . . 
petitioner is challenging only the circuit 
court’s application of the litigation 
privilege to his claims, while completely 
ignoring the fact that the court also 
found that there were no genuine issues 
of material fact in regard to any of 
petitioner’s counts as set forth in his 
complaint such that it could survive 
summary judgment . . . . On appeal, 
petitioner fails to challenge any of [the 
circuit court’s] findings, instead opting 
to argue that litigation privilege should 
not apply to respondent’s conduct. This 
is simply insufficient to entitle him to 
relief, and we decline to undertake a 
detailed review of this matter when 
petitioner has abdicated his burden of 
establishing reversible error.”

Finally, in considering father’s protest 
over being declared a vexatious litigant, 
the court seemed to accept respondent 
lawyer’s characterization of the latest 
suit as an attempt to, again, collaterally 
attack the earlier grant of custody to the 
mother despite the fact that this was the 
first case filed against counsel for the 
mother and did not name the mother.

As stated above, the father 
represented himself in the case; so too 
did the mother’s counsel. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.

Oregon Court of 
Appeals Opens 
Wide Door for 
Inmate Name and 
Gender Marker 
Changes 
By William J. Rold 

The Oregon legislature has made 
name and gender designation changes 
easier, eliminating publication 
requirements for name changes and 
physician’s anatomical statements for 
gender designations. O.R.S. §§ 33,410 
and 33.460. Nevertheless, Marion 
County Circuit Judge, Tracy A. Prall, 
ruled in a handwritten endorsement that 
it was “not in the public interest” for 
transgender prisoner Andrew Thomas 
Jondle to change her name or gender 
designation. In Matter of Jondle, 317 
Ore. App. 303, 2022 WL 301729, 2022 
Ore. App. LEXIS 194 (Ore. App., Feb. 
2, 2022), the Oregon Court of Appeals 
reversed. 

The thirteen members of the Oregon 
Court of Appeals sit in three-judge 
panels. This decision was written by 
Judge Douglas L. Tookey, for a panel 
including Judges Robyn Aoyagi and 
Erika L. Hadlock. The court addresses 
name changes (O.R.S. § 33.410) and 
gender changes (O.R.S. § 33.460), 
separately. Unlike statutes in some other 
states, neither statute has any special 
rules for petitions by prisoners, although 
Jondle is an incarcerated transgender 
woman.

Name and gender changes are 
supposed to be easy in Oregon. In fact, 
the court notes that the “self-help” 
materials made available to the public 
from the court system advise petitioners 
that they do not need to come back to 
court after filing unless they are asked 
to appear. 

Criminal conviction and incarceration 
are not specified in the statute as grounds 
for denying a name or gender change 
as contrary to public interest. Rather, 
there must be evidence of fraudulent 
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Federal Judge 
Continues to 
Monitor Health 
Care in Illinois 
Prison Transgender 
Class Action
By William J. Rold 

Chief U.S. District Judge Nancy J. 
Rosenstengel seems to issue a major 
decision on prisoner transgender 
health care almost every month. In 
January, Law Notes reported on her 
decision to appoint a special master in 
the transgender Illinois class action, 
Monroe v. Meeks, 2021 WL 5882129 
(S.D. Ill., Dec. 13, 2021). Last month, we 
covered her preliminary injunction for 
an individual federal prisoner regarding 
gender transition surgery. Iglesias v. 
Federal BOP, 2021 WL 6112790 (S.D. 
Ill., Dec. 27, 2021). Now, returning 
to the state case, Judge Rosenstengel 
issues a nearly 25,000-word opinion 
in Monroe v. Meeks, 2022 WL 355100 
(S.D. Ill., Feb. 7, 2022), explaining her 
findings after a four-day bench trial, the 
reasons for the three earlier preliminary 
injunctions and the appointment of a 
master, and the continuing need for 
further orders. The brevity of this 
report is not a comment on the heft of 
the current exhaustive decision, which 
is a roadmap for those who have the 
resources to replicate it.

The issues include: IDOC’s use of 
a committee of unqualified officials to 
make decisions regarding the medical 
treatment, security, and placement 
of transgender inmates; widespread 
delays or denials in evaluating 
prisoners for gender dysphoria and 
in providing hormone therapy and 
hormone monitoring; failure to 
consider or provide gender-affirming 
surgery as part of medically necessary 
treatment for gender dysphoria; failure 
to accommodate and facilitate social 
transition for individuals with gender 
dysphoria, such as gender-affirming 
clothing and grooming items; failing to 

or improper purpose in the record. 
Examples include fraud, dishonesty, 
misrepresentation, evading creditors, 
interfering with the rights of others, and 
impersonation. Here, there was no such 
evidence.

In the absence of a factual dispute, 
the court treats the issue as one of 
statutory construction and legal error. 
Here, the discussion diverges in analysis 
(but not outcome) because the name 
change statute says “shall,” and the 
gender change statute uses “may.”

On name changes, the court traces 
the common law right to use any name 
for non-fraudulent purposes, through 
various statutory iterations in Oregon 
beginning in 1910, with quotations 
from floor debates on the current law, 
and including (for those who can’t 
get enough) a fifty-state survey in 
A.L.R.3d and a reference to Corpus 
Juris Secundum. The bottom line is that 
“shall” means “shall” – a mandatory 
instruction; an obligation – unless the 
court “finds” a public interest problem, 
and it made no such adverse finding here 
– nor could it on this record.

The most recent Oregon statute on 
gender changes (§ 33.460) provides 
that the court “may” enter a judgment 
indicating “change of sex” upon the 
attestation of the individual petitioner 
that he or she has “undergone 
surgical, hormonal, or other treatment 
appropriate for the individual for the 
purpose of affirming gender identity.” A 
petitioner may do what Jondle did here: 
make a simultaneous application for 
both forms of relief in the same pleading 
– § 33.460(3) – in which case the court 
“may order change of name and legal 
change of sex at the same time and in 
the same proceeding” – and “in the 
same manner” as provided in § 33.410.

The court spends some time debating 
with itself whether “may” should be 
read to mean “shall,” eventually saying 
no – but finding that the two statutes 
must be read together “in context” 
under Vsetecka v. Safeway Stores, Inc., 
98 P.3d 1116 (2004). Taken “in context,” 
since § 33.460 refers back to § 33.410: 
“[W]e think that a circuit court’s 
authority to order or deny a sex change 
is limited by the same ‘public interest’ 

standard articulated above that applies 
to a change of legal name under O.R.S. 
§33.410.” The court notes that it had 
already interpreted § 33.460 to allow a 
non-binary sex indication in Matter of 
Hollister, 470 P.3d 436 (Ore. App. 2020).

Having so ruled, the court takes 
a moment to emphasize that the goal 
of gender affirmation through name 
and sex change was intended by the 
legislature to benefit the health and well-
being of trans people, which accrues to 
the health and safety of the public at 
large. Crediting amici, the court notes 
that changing legal names and sex are 
endorsed as affirming treatment for 
gender dysphoria by “[a]ll major medical 
organizations in the United States.” 

Jondle was represented by Schwab, 
Williamson & Wyatt, PC (Portland) 
and ACLU of Oregon. The Law Office 
of Ruben Medina, LLC, filed a brief for 
amici: Basic Rights Oregon, Beyond 
These Walls, Black & Pink PDX, 
Portland Community College—Clear 
Clinic, and Clackamas Indigent Defense 
Corporation. The state did not appear.  ■
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make individualized housing placement 
decisions; and permitting cross-gender 
strip searches. An over-riding issue 
concerns failing to provide access to 
medical and mental health providers 
competent to treat gender dysphoria.

Judge Rosenstengel cites Campbell 
v. Kallas, 936 F.3d 536, 538 (7th Cir. 
2019), for its extensive reliance on 
standards of the World Professional 
Association for Transgender Health 
Treatment [WPATH]. She summarizes 
standards on psychotherapy, hormones, 
social transition, and surgery.

In her 2019 preliminary injunction 
order, she faulted IDOC’s transgender 
“committee” for having unqualified 
members: “None of these individuals 
met WPATH’s minimum qualifications 
for treating transgender people; two had 
no medical training.” IDOC responded 
by trying to “split” the committee’s 
work into two groups: medical/mental 
health and security/administrative. 
Judge Rosenstengel found that this 
separation was mostly on paper, with 
non-medical considerations still 
influencing treatment decisions.

The opinion continues with 
thousands of words describing the 
individual circumstances of five class 
members who illustrate the IDOC’s 
past and continuing failures. She then 
summarizes the testimony of IDOC’s 
chief of mental health, whom plaintiffs 
called as an adverse witness, to illustrate 
the mental health failures. Plaintiffs 
also called three other experts: James 
Aiken, Vin Tangpricha, and Randi 
Ettner. Judge Rosenstengel’s summary 
of this testimony covers thousands of 
words on treatment, psychotherapy, 
social transition, housing, standards 
for surgery, and hormones – diving 
deeply into individual treatment, 
specific hormones dosages, and target 
concentrations. 

The IDOC also called four experts – 
three of them IDOC’s own employees. 
They also called an “outside” expert, 
Erica Anderson, who has consulted with 
IDOC on this litigation. At the time of 
her testimony, Dr. Anderson was the 
president of USPATH (the U.S. affiliate 
of WPATH), and she was instrumental 
in developing applications of WPATH 
standards for corrections. Dr. Anderson 

admitted that IDOC policies at present 
existed in some cases only on paper 
without field implementation.

Judge Rosenstengel discusses the 
standards for preliminary injunctive 
relief in the Seventh Circuit. She notes 
that the Prison Litigation Reform Act 
“states that no prospective relief shall 
issue with respect to prison conditions 
unless it is narrowly drawn, extends no 
further than necessary to correct the 
violation of a federal right, and is the least 
intrusive means necessary to correct the 
violation.” Brown v. Plata, 563 U.S. 493, 
530 (2011), citing 18 U.S.C. § 3626(a). 
As found in previous orders, plaintiffs’ 
evidence “underscored the irreparable 
harm that they have experienced and 
continue to suffer from—anxiety, 
depression, suicidal ideation and suicide 
attempts, and self-mutilation—due to 
Defendants’ failure to provide even 
minimally adequate treatment of their 
gender dysphoria.”

IDOC has not complied with previous 
orders about medical autonomy in the 
“committee,” qualifications of treating 
personnel, social transitioning, gender-
affirming items, housing, training, and 
searches. IDOC’s “new directives” have 
not cured the constitutional problems. 
IDOC has been on notice since 2019, 
and it has been six months since the 
bench trial. Despite a specific injunction, 
IDOC’s “committee” still “includes 
members not qualified to make medical 
decisions” and decisions are still “being 
made without considering a prisoner’s 
full medical and mental health record.”

Plaintiffs asked that the court order 
specific changes in IDOC’s directives 
and the hiring of new staff, including 
a surgical consultant. Defendants say 
such changes are too “wide sweeping” 
under the PLRA and Westefer v. Neal, 
682 F.3d 670 (7th Cir. 2012). 

Judge Rosenstengel decides to 
leave the proposed remedies largely 
to the Special Master, who is yet to 
be appointed. She orders the parties 
to work with the Master. In yet more 
thousands of words, she specifies where 
progress has occurred and where it is 
still lacking. She had previously ordered 
that specific lab work be conducted for 
specific class members on hormones, 
with follow-up if results exceeded a 

specific abnormal range. This largely 
occurred, and now she directs that such 
standards be developed for the whole 
class, distinguishing tests for male and 
female transgender inmates. 

A review of the docket shows that, 
since last August, class members have 
been sending Judge Rosenstengel copies 
of their lab work and asking for similar 
orders. In this writer’s view, this is not 
sustainable and risks adverse attention 
by the Seventh Circuit, some of whose 
judges will likely find a comity and 
PLRA issue with this situation. In this 
writer’s experience, judges in prison 
class actions have dealt with this problem 
by directing the clerk to forward such 
letters to plaintiffs’ counsel or, if there 
is one, to a Special Master. 

The orders in this class action – even 
the fact that there is a class action – 
approach the outer limits of what any 
federal judge has done for health care 
for transgender inmates. Law Notes 
will continue to follow this case closely. 
Meanwhile, if advocates have thought 
about an approach to transgender care 
in prison, they can probably find a 
reference to it in this opinion. 

Plaintiffs are represented by Roger 
Baldwin Foundation; ACLU of Illinois; 
Kirkland & Ellis, P.C. (all of Chicago); 
King & Spaulding, LLP (Austin and 
Houston); and Kennedy Hunt, P.C. (St. 
Louis). ■
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Kentucky Federal Court Rejects Claims against Insurer 
that Denied Coverage for Facial Surgery as Part of 
Gender Transition
By Arthur S. Leonard

Teeanna J. Polonczyk, a Citibank 
employee whose insurance coverage was 
provided through Anthem BlueCross and 
BlueShield, was denied precertification 
of coverage for facial surgery following 
up on her gender affirmation procedures. 
Although the group insurance plan did 
cover gender affirmation surgery, the 
plan administrator determined that the 
further procedures that Polonczyk’s 
health care providers planned to 
perform were “cosmetic” and were thus 
excluded from coverage. She sued the 
insurer and Citibank on a variety of 
theories under the Employee Retirement 
Income Security Act (ERISA) and the 
Affordable Care Act (ACA), claiming 
violation of the insurance policy and 
unlawful discrimination forbidden 
under the ACA, but U.S. District Judge 
David L. Bunning granted the insurers’ 
motion to dismiss, after noting that 
Citibank had already been dismissed as 
a defendant in this case and was being 
sued separately by the plaintiff for 
employment discrimination. Polonczyk 
v. Anthem BlueCross and BlueShield, 
2022 WL 551215, 2022 U.S. Dist. 
LEXIS 31579 (E.D. Ky., Feb. 23, 2022).

Polonczyk and her doctors had agreed 
on the next steps and the surgeries were 
scheduled, but when the surgeon applied 
submitted the pre-certification request 
for authorization to the insurer, it was 
denied through several levels of appeals, 
although the denial and reasons for it 
were not communicated to Polonczyk 
by the insurer within the time frame 
specified in the insurance policy. She 
found out about it, evidently, when she 
was told that the scheduled procedures 
were cancelled because the insurer 
would not authorize them.

Although the group insurance 
policy purchased by Citibank for its 
employees does specifically cover 
transitional surgery, it also has the 
standard exclusion for procedures that 
are designed to change or enhance 

appearance. The insurer’s position is 
that the particular procedures which the 
doctors proposed to perform were not 
medically necessary, and that contrary 
to the plaintiff’s assertion that they were 
a necessary part of her overall gender 
transition, the procedures specifically 
excluded under the policy were excluded 
for everybody, regardless of their sex or 
gender identity, and thus the exclusion 
was not discriminatory. 

Evaluating Polonczyk’s claim under 
ERISA, Judge Bunning noted that 
the standard of review of a coverage 
decision by a plan administrator who 
is delegated discretion to interpret 
and apply the plan provisions is the 
“arbitrary and capricious” standard. 
Bunning explains that after specifying 
the procedures that will be covered as 
part of “gender reassignment surgery,” 
the plan “specifically lists a number of 
surgeries that ‘are considered cosmetic 
and not medically necessary when 
used to improve the gender-specific 
appearance of a patient who has 
undergone or is planning to undergo 
gender reassignment surgery.” Most of 
the procedures involved in plaintiff’s 
claim are in this list of excluded 
procedures, and others are analyzed 
along similar lines. 

“Plaintiff argues that her surgeries 
are not cosmetic in nature, but instead 
are ‘medically necessary to complete 
my transition by changing male facial 
parts’ which she considers necessary for 
her ‘medical and emotional well-being.’ 
Polonczyk’s treating doctors also opined 
that the procedures were ‘medically 
necessary to alleviate symptoms of 
gender dysphoria through completion of 
her transition from male to female . . . 
.’” But Judge Bunning’s role in this case 
is to enforce the plan document, which 
is a contract between the employer 
and the insurer, and the insurer cannot 
be required to cover procedures that 
were not part of the plan negotiated 

between the employer and the insurer. 
That’s how ERISA works. “While 
Plaintiff may challenge the definition 
of ‘cosmetic’ under the Plan,” he wrote, 
“unfortunately, the Plan document is 
clear – gender reassignment surgeries 
are covered benefits, while surgeries to 
improve gender specific appearance are 
not.”

“Although the delay in alerting 
Polonczyk that pre-certification for these 
surgeries was denied was not compliant 
with the Plan document,” wrote Judge 
Bunning, “this alone is not enough to 
make Defendants’ decision arbitrary 
and capricious. Ultimately, this Court 
must determine whether Defendants’ 
decision was rational ‘in light of the 
plan’s provisions.’ As explained above, 
not only was the decision rational, but 
it was based in the plain text of the Plan 
document. The Plan document provides 
that certain surgeries in the context of 
gender reassignment are considered 
cosmetic and therefore not covered. 
Regardless of Plaintiff’s objection, 
the Plan gives the administrators the 
latitude to make such a determination, 
and in making that determination, the 
administrators lawfully acted within the 
scope of the ERISA plan.” 

Polonczyk’s ACA claim turned 
on the anti-discrimination provision 
applicable to insurance plans subject 
to the ACA. “Defendants argue that 
because the Plan provided by Citibank 
to Polonczyk does not receive ‘Federal 
financial assistance,’ Defendants cannot 
be liable for a violation of 42 U.S.C. Sec. 
18116. The Court is inclined to agree, 
because even assuming arguendo that 
the Plan receives federal funds – which 
is a lofty assumption – Plaintiff still 
fails to state a claim for discrimination 
under Sec. 18116.” The ACA provision 
incorporates by reference grounds of 
discrimination forbidden under a list 
of federal statutes, including Title IX 
of the Education Amendments of 1972, 
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which forbids discrimination because 
of sex. “Plaintiff cannot prove that she 
was discriminated against because 
of her sex,” wrote the judge. “Instead, 
she asserts that ‘the factual allegations 
in the complaint are sufficient to infer 
intentional discrimination . . . . ’ 
However, Plaintiff fails to identify any 
documents or actions that support a 
finding that Plaintiff was discriminated 
against because of her transgender status. 
Instead, she asserts that ‘she repeatedly 
informed Anthem of the discriminatory 
consequences that she was suffering 
as a direct result of Anthem’s denials,’ 
and Anthem ‘completely ignored 
the discriminatory effects it knew 
Plaintiff was suffering.’” The problem 
for Polonczyk, however, was that she 
was essentially stating a disparate 
impact case, not a case of intentional 
discrimination, because on its face the 
plan’s exclusion of these procedures 
applied to all covered individuals, 
not just transgender individuals or 
individuals of any particular sex, and 
Title IX is an intentional discrimination 
statute. 

Bunning insisted that her allegations, 
“even when read in connection with the 
Plan document, do not plausibly allege 
intentional discrimination. Plaintiff’s 
discrimination claim is premised on the 
Plan ‘excluding otherwise medically 
necessary surgeries’ for patients who 
have ‘undergone or are planning to 
undergo gender reassignment surgery.’ 
According to Plaintiff, because of this 
so-called categorical exclusion, the 
Plan ‘has drawn a classification that 
discriminates based on transgender 
status and gender non-conformity.’ 
Plaintiff further alleges that ‘non-
transgender employees receive coverage 
for all of their medically necessary 
healthcare, but transgender individuals 
do not.’ This allegation is demonstrably 
false,” wrote Bunning. “The Plan itself 
categorizes certain surgeries as cosmetic, 
regardless of a participant’s status 
as a transgender or non-transgender 
individual.” After quoting plan 
languages, he continues: “This section, 
entitled exclusions and limitations, 
applies to every Plan participant, 
regardless of their sex. In fact, the Plan 
only allows for specific, reconstructive 

surgeries ‘to improve the function of 
a body part’ in limited situations – 
such as when the malfunction is due 
to an accidental injury, birth defect, 
sickness, or following a mastectomy. 
Given the Plan’s limited allowance for 
cosmetic procedures, regardless of a 
participant’s status as a transgender or 
non-transgender individual, it cannot 
be inferred that by simply denying 
benefits to Plaintiff, Defendants were 
intentionally discriminating on the 
basis of sex.” So, the ACA claim was 
dismissed together with the ERISA 
claims.

In short, Polonczyk’s beef is with her 
employer, who agreed to provide a health 
plan that has the effect of providing 
incomplete coverage for gender 
transition, which could theoretically 
be part of a Title VII disparate impact 
claim. However, the way the employee 
benefits legal regulatory structure is set 
up, it is the employer who purchases a 
contract of insurance for its employees 
that is bound not to discriminate in 
determining which procedures will 
be covered by the insurance policy 
they negotiate with the insurer. The 
insurer’s liability is bounded by the 
terms of the policy itself, as interpreted 
by the plan administrator pursuant to 
the agreement between the insurer and 
the employer to delegate discretion to 
interpret the plan to the administrator. 
This is just one of many complicating 
effects of the American “system” for 
providing health insurance through 
private sector insurance companies 
under contracts with employers whose 
content is not dictated by federal law. 
(The substance of insurance is subject 
to state regulation, but good luck in 
persuading the Kentucky legislature to 
require employers to obtain complete 
coverage for all aspects of gender 
transition under their health benefits 
plans.) 

The plaintiff is represented by Jessica 
N. Wimsatt, of Littler Mendelson PSC – 
KY, Lexington, KY; Michael J. O’Hara, 
of O’Hara, Taylor, Sloan & Cassidy, 
Covington, KY; and Aaron M. Beck, 
of O’Hara, Taylor, Sloan & Cassidy, 
Crestview Hills, KY. Judge Bunning 
was appointed by President George W. 
Bush. ■

New York City 
Teacher Dismissed 
After Complaint 
by Homophobic 
Fourth Grader 
Suffers Dismissal 
of Title VII Claim
By Arthur S. Leonard

Tyrell Small, a teacher who was 
discharged by the NYC Department 
of Education (DOE), filed suit pro se 
against DOE and his building principal, 
Valerie Paul, claiming discrimination 
and retaliation because of his perceived 
sexual orientation. In Small v. City of 
New York, 2022 WL 376030, 2022 U.S. 
Dist. LEXIS 21922 (S.D.N.Y., Feb. 7, 
2022), U.S. District Judge Gregory H. 
Woods granted defendants’ motions 
to dismiss, but granted Small leave to 
replead his claim against the City (but 
not against Ms. Paul). 

Small, who began working as a 
NYC elementary school teacher in the 
fall of 2016, received good ratings for 
his first three years in the job, but ran 
into problems in the 2019-20 school 
year when he voluntarily transferred to 
PS 312 in Queens, where Valerie Paul 
assigned him to a fourth-grade class. A 
student in the class called Small “gay’ 
and taunted him from time to time. 

In one incident, Small allegedly 
shoved the student and responded to 
the student’s provocation. The first time 
Small complained to Paul about the 
student’s conduct, Paul asked “what 
did you do to him?” He claims Paul 
took no action against the student. 
Several further incidents over the next 
several months played out the same 
way. Eventually, however, Small was 
investigated for allegedly shoving and 
verbally abusing the student, received 
lower evaluation ratings than he had 
enjoyed at his prior school, and was 
terminated. He was probationary at PS 
312 that year. 

He sued in federal court under 
Title VII and the state and city human 
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rights laws for discrimination and 
retaliation due to perceived sexual 
orientation. Judge Woods decided that 
there was no Title VII claim against 
the principal since Title VII applies 
only to the employer, not to individual 
supervisors, that the City had to be 
substituted for DOE as defendant for 
purposes of litigation, and that there 
was no indication that Small’s perceived 
sexual orientation had to do with his 
termination. 

“The only expressly discriminatory 
conduct alleged in the complaint is 
that of Small’s student,” wrote Judge 
Woods. “Small does not allege that 
Defendants made any discriminatory 
comments about, or even any mention 
of, Small’s perceived sexual orientation. 
Nor does Small allege that his position 
was filled by an individual outside of his 
protected class.” Small was premising 
his claim on the failure of the school 
to take action against the student for 
verbally harassing Small based on the 
student’s perception that Small was gay, 
but Woods wasn’t buying this theory, 
asserting that “Small does not allege any 
facts that give rise to an inference that 
Paul’s failure to discipline the student 
was motivated by Small’s perceived 
sexual orientation. As alleged, Paul 
made no reference to Small’s perceived 
sexual orientation when questioning 
Small, nor is there any other suggestion 
that Paul’s response was a product of 
discrimination.” 

To Small’s argument that adverse 
comments placed in his file which 
contributed to the discharge were 
motivated by his perceived sexual 
orientation, again Wood was dismissive, 
finding that the comments related to 
the student’s allegations of “corporal 
punishment and verbal abuse” toward 
that student. Small says those allegations 
were false, but “does not allege any 
facts to support an inference that the 
investigation and resulting discipline 
were motivated by Small’s perceived 
sexual orientation rather than a good-
faith effort to investigate whether Small 
had pushed a student.” 

Also, the court found Small’s 
allegations of better treatment toward 
comparators fell short because of 
inadequate specificity to determine 

whether the comparators were “similar 
situated” for purposes of supporting an 
inference of discriminatory intent, just 
because Small was discharged and they 
were not. 

The court noted lack of appellate 
authority for the proposition that 
a teacher could maintain a hostile 
work environment claim based on 
harassment by a student. Judge Woods 
found the student’s alleged statements 
and conduct to be offensive, but held 
that they failed to meet the high bar 
of “continuous and pervasive,” noting 
a handful of specific incidents over a 
seven month period, and characterized 
them as “isolated acts.” 

As to the retaliation claim, the 
judge asserted that complaining to 
the principal about discriminatory 
remarks by a student did not constitute 
“protected activity” under Title VII. 
“Because Small only complained 
about the discriminatory conduct of 
his student – a child, not his employer 
– Small could not reasonably believe 
that he was opposing an unlawful 
employment practice. Even if Small 
subjectively believed that Title VII made 
discriminatory comments by a fourth 
grader illegal,” the judge continued, 
“that belief is not reasonable. Thus, 
Small’s complaints are not protected 
activity for purposes of his retaliation 
claim under Title VII.” 

Small had also filed a union 
grievance about his treatment, claiming 
he was subjected to an “improper 
investigation,” but the court decided this 
could not be the basis for a retaliation 
claim, either. 

Having dismissed the Title VII 
claims, Judge Wood declined to retain 
jurisdiction over the state and local 
law claims, which is unfortunate, since 
Small would probably have had a better 
chance of surviving a motion to dismiss 
in state court under those claims, as 
the City law, in particular, provides 
broader protection under the hostile 
environment theory than does federal 
law. 

Judge Woods granted Small leave to 
replead his dismissed claims against the 
City within 21 days of the date of the 
court’s order, which strikes this writer 
as unduly stingy, considering that Small 

is pro se and would likely have to find 
counsel if he was to effectively take 
advantage of the ability to replead. As a 
parting shot, Woods wrote: “The Court 
certifies, pursuant to 28 U.S.C. sec. 
1915(a)(3), that any appeal from this 
order would not be taken in good faith, 
and therefore IFP status is denied for 
the purpose of an appeal.” 

Judge Woods was appointed by 
President Barack Obama. ■
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Kentucky Federal Court Dismisses Religious Discrimination 
Claims by Fired Allstate Employee Who Posted Heterosexist 
Comments on Company Blog
By Joseph Hayes Rochman 

On February 1, 2022, U.S. District 
Judge Karen K. Caldwell dismissed 
a lawsuit for failure to state a claim 
by an Allstate salesperson who 
posted homophobic and heterosexist 
remarks on an internal company blog, 
Allconnect, and was later fired for 
failure to meet performance metrics. 
Wehrly v. Allstate Ins. Co., No. 5:21-135-
KKC, 2022 U.S. Dist. LEXIS 17787, 
2022 WL 303665 (E.D. Ky. February 
1, 2022). Plaintiff, Bret Wehrly, 
claimed that Allstate subjected him to 
religious discrimination, hostile work 
environment, and retaliation for his 
Christian beliefs in violation of Title VII 
of the Civil Rights Act of 1964 and the 
Kentucky Civil Rights Act. 

Wehrly worked for Allstate for over 
thirty years until he was fired in May 
2018. In June 2015—Pride month—
Allstate posted a video and blog post 
on Allconnect supporting the LGBTQ 
community. The posting allowed 
employees to make a comment, which 
Wehrly did. 

Wehrly’s disputed comment begins 
by stating that he supports the “biblical . . 
. historical and psychological arguments 
against homosexuality and gay 
marriage.” Judge Caldwell quoted some 
of his comments, and Allstate elaborates 
in their motion to dismiss. Wehrly wrote 
that: “homosexuality as [sic] an immoral 
and unnatural sin”; “homosexual sex 
as [sic] an abomination, a detestable 
sin”; “homosexual desires and actions 
to be [sic] shameful, unnatural, lustful, 
and indecent.”; “homosexuals are 
unrighteous and will not inherit the 
kingdom of God.”; “that everyone 
inherently knows that homosexuality 
is immoral and unnatural”; and, “the 
modern gay rights agenda” is “senseless, 
faithless, heartless, ruthless.” 

Although referencing his religious 
beliefs, these comments are clearly 
intended to demean his LGBTQ 
colleagues. Wehrly’s supervisor, Eric 

Harvey, was directed to instruct Wehrly 
not to post any more comments on the 
blog. As a result, Wehrly’s “Leadership 
Skills” were marked insufficient on a 
performance evaluation, and he received 
a lower bonus than expected. 

Judge Caldwell describes several 
subsequent incidents after the June 2015 
posting leading to Wehrly’s ultimate 
termination in 2018. For example, in 
May 2016, Allstate’s Regional Market 
Operating Committee filed a workplace 
violence complaint against Wehrly after 
an interaction with another salesperson 
during a sales meeting. Judge Caldwell 
recounted Wehrly’s version of the 
story that the other salesperson was 
“extremely combative with [Wehrly], 
aggressively cut him off when he tried 
to speak, repeatedly twisted [his] 
comments against him, and, ultimately, 
verbally attacked him personally and 
professionally in a very loud voice.” 
(internal brackets omitted). 

The complete details of this incident 
are unavailable, but Allstate responded 
that “employees present at the meeting 
expressed workplace safety concerns in 
light of Wehrly’s conduct.” Wehrly was 
suspended while H.R. investigated. The 
complaint was withdrawn, but H.R. filed 
an “Unacceptable Notification” letter in 
his personnel file. Later, he received 
negative performance evaluations in 
2016 and 2017. 

Despite these incidents, Wehrly 
cited several prior work achievements 
in his complaint. He contended that he 
never received a negative performance 
rating until after he made the comments 
on Allconnect. Allstate countered 
that, in fact, Wehrly received negative 
leadership reviews before the 2015 
comment. Further, Allstate explained 
that “Wehrly’s performance declined 
throughout 2017 and early 2018.” 

Wehrly contended that his negative 
performance reviews over the next 
several years and a complaint of 

workplace violence against him 
all stemmed from his comment on 
Allconnect, which he viewed as an 
expression of his religion. He filed 
several internal complaints and appeals 
with various offices within Allstate, 
asking the company to investigate his 
negative reviews and other employees 
whom he believed retaliated against him 
for his comments. He met with H.R. and 
his supervisor about the alleged hostile 
treatment. But, Wehrly claims that none 
of his complaints were investigated.

In February 2018, Wehrly was given 
an ultimatum to hire a new agent, or 
he would be let go. He failed to hire 
another agent; thus, he was terminated 
in May 2018. He filed complaints 
with the Kentucky Commission on 
Human Rights (KCHR) and the Equal 
Opportunity Employment Commission 
(EEOC) in October 2018. Wehrly 
received dismissals from both agencies 
just over two years later, in January 2021 
from the KCHR and February 2021 
from the EEOC. He filed his complaint 
with the Eastern District of Kentucky in 
May 2021. 

Among other complaints, Wehrly 
alleged that he “was subjected to 
unrelenting and continuing harassment 
and hostile treatment by Defendant 
upper-level management and supervisors 
. . . . ” He claimed discrimination, 
retaliation, and harassment because of 
his “religious comments” under Title 
VII of the Civil Rights Act of 1964 
and the Kentucky Civil Rights Act 
(“KCRA”). Allstate quickly moved to 
dismiss under Fed. R. Civ. P. 12(b)(6) 
for failure to state a claim. 

Judge Caldwell dismissed Wehrly’s 
religious discrimination claims under 
Title VII and the KCRA. She analyzed 
these claims as similar to a Title VII 
reverse race discrimination claim. 
To succeed on a claim for religious 
discrimination, one must generally 
show that their termination was because 
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of their religious beliefs or practices 
and that they suffered an adverse 
employment action motivated by 
religious discrimination. Of note, the 
court relied on Pedreira v. Kentucky 
Baptist Homes for Children, Inc., 579 
F.3d 722, 728 (6th Cir. 2009), in which 
the Sixth Circuit denied religious 
discrimination claims brought by a 
lesbian plaintiff. 

Judge Caldwell explained that if 
a complainant cannot show direct 
evidence of discrimination because of 
their religion, they may succeed on a 
alternative disparate treatment theory. 
Relying on White v. Baxter Healthcare 
Corp., Judge Caldwell elaborated that 
one must show they are a “member 
of a protected class”; that they are 
“qualified for [their] job”; they “suffered 
an adverse employment decision”; and 
that they were replaced by an employee 
“outside the complainant’s protected 
class,” or they were “treated differently 
than similarly situated non-protected 
employees.” White v. Baxter Healthcare 
Corp., 533 F.3d 381, 391 (6th Cir. 2008). 

Relying on analogous reverse race 
discrimination cases, Judge Caldwell 
reasoned that when a complainant is a 
member of a majority religious group, 
like Christians in Kentucky, instead 
of pleading that one is a member of 
a protected class, they must show 
“background circumstances to support 
the suspicion that the defendant is that 
unusual employer who discriminates 
against the majority.” Nelson v. Ball 
Corp., 656 F. App’x 131, 134–35 (6th 
Cir. 2016). Further, rather than showing 
they were replaced by a person outside 
the protected class, one must show 
that he “was treated differently than 
similarly situated employees of a 
different demographic group.” Romans 
v. Mich. Dep’t of Human Servs., 668 
F.3d 826, 837 (6th Cir. 2012) (internal 
brackets omitted). 

Judge Caldwell concluded that 
Wehrly did not state a religious 
discrimination claim under either Title 
VII or the KCRA (which is analyzed 
consistent with Title VII). She did not 
accept that Wehrly was fired because 
of his religion merely because he 
referenced his religion in his Allconnect 
comment. 

Importantly, Wehrly did not state 
facts in his complaint that he was treated 
differently because of his Christian 
faith or that he was treated differently 
than members of other religious 
groups. Instead, Wehrly’s beliefs were 
only mentioned in his comment on 
Allconnect during Pride month 2015. 
Yet, Judge Caldwell explained, “even 
in that instance, Wehrly does not allege 
that his poor evaluation was because 
of his religion, but rather because of 
his comments.” His religious views 
were only one part of the comment. 
Accordingly, Judge Caldwell found 
that Allstate reasonably asked him to 
stop posting because of the company’s 
concerns over Title VII liability for 
sexual orientation discrimination. It 
is this author’s opinion that Wehrly’s 
comments that LGBTQ people are 
“senseless, faithless, heartless, ruthless” 
is also, in fact, religious discrimination 
against LGBTQ people of faith. 

Judge Caldwell equally dismissed 
Wehrly’s hostile work environment 
claims. She rebuked his arguments 
because he did not allege a single 
discriminatory statement based on 
his religion. Applying the elements 
of a hostile work environment claim, 
Judge Caldwell concluded that “[e]ven 
construed in a light most favorable to 
Wehrly, [his] Complaint fails to plausibly 
state a hostile work environment 
claim because it fails to allege any 
discriminatory harassment on the basis 
of his religion.” 

The remainder of Wehrly’s claims, 
including his retaliation claims, were 
time-barred regarding incidents before 
December 14, 2017. The judge measured 
the statute of limitations from the time 
he filed in federal court. 

In conclusion, Judge Caldwell closed 
the door on Wehrly’s claims for good. 
She denied his “bare request for leave to 
amend” because Wehrly is “not entitled 
to an advisory opinion from the district 
court informing [him] of the deficiencies 
of [his] complaint . . . ” (internal citation 
omitted). 

Other circuits have decided claims 
of reverse religious discrimination. 
In Shapolia v. Los Alamos National 
Laboratory, 992 F.2d 1033, 1038 (10th 
Cir. 1993) the Tenth Circuit found that 

claims like Wehrly’s resembled “reverse 
discrimination” cases. Shapolia 
involved a Christian electrician who 
alleged religious discrimination when 
fired by his Mormon supervisors. Yet, 
like Wehrly, Shapiola was fired for 
posting “sexually offensive literature 
in his work area, us[ing] inappropriate 
language toward female coworkers, 
disobey[ing] orders of his superiors, 
exceed[ing] eight-hour days despite the 
admonitions of his supervisors, and 
perform[ing] his work below standards.”

Religious discrimination claims 
for hostile work environment brought 
under Title VII generally require 
serious mistreatment directly linked 
to the complainant’s religion. A 
brief illustration of a viable religious 
discrimination claim might be helpful. 
Allstate’s brief supporting their motion 
to dismiss cites, for example, Feingold 
v. State of New York, 366 F.3d 138 
(2d Cir. 2004). In Feingold, a gay and 
Jewish administrative law judge at the 
DMV was subjected to anti-Semitic 
and homophobic remarks regularly. 
Heterosexual Christian employees 
singled him out daily calling him 
“other ‘Jewish sounding’ names, such 
as ‘Feinstein,’ ‘Goldstein,’ ‘Goldman,’ 
‘Silverman,’ and ‘Feinberg.’” Coworkers 
regularly made comments including 
“Jewish pig food,” comments about the 
Holocaust, and excluding the plaintiff 
from events where they engaged in 
Christian prayer. In addition, he was 
called a “fag” or “that faggot judge” and 
told not to be “openly gay.” 

As Judge Caldwell concluded, 
Wehrly was clearly not subject to any 
discrimination himself. Rather, he 
made demeaning comments directed 
at LGBTQ colleagues. An employer’s 
response to hateful comments does 
not turn into a religious discrimination 
case merely because the employee is 
religious. Judge Caldwell made clear 
that he provided no evidence in support 
of these claims. Even so, Allstate had 
independent grounds for his termination. 

According to her biography on the 
Federal Bar Association’s website, 
Judge Caldwell knows something 
about managing employees. In fact, 
she worked for State Farm for seven 
years after law school, rising in the 
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ranks before transitioning to private 
practice. Judge Caldwell was nominated 
by President George W. Bush and 
unanimously confirmed by the Senate 
in October 2001. 

Judge Caldwell authored an opinion 
in January 2019 before Bostock v. 
Clayton County, 140 S. Ct. 1731 (2020) 
was decided in which she rejected the 
claim that Title VII covered sexual 
orientation discrimination. Briener v. 
Board of Education, 2019 WL 454117 
(E.D. Ky., Jan. 25, 2019). At the time, 
a panel of the Sixth Circuit found that 
gender identity discrimination was 
protected under Title VII, but the Sixth 
Circuit had not decided whether sexual 
orientation was protected. See EEOC 
v. R.G. & G.R. Harris Funeral Homes, 
Inc., 884 F.3d 560 (2018), which of 
course, was one of the cases leading 
to the Bostock opinion. According to 
Bloomberg Law, in the most recent 
update in Briener, the Eastern District 
of Kentucky granted a joint motion for 
remand in October 2020. 

Wehrly is represented by Randy J. 
Blankenship of Erlanger, Kentucky-
based Blankenship Massey & 
Associates, and pro hac vice counsel 
David C. Gibbs, Jr., Jonathan D. Gibbs, 
and Seth J. Kraus of Mason, Ohio-
based Gibbs & Associates. Allstate 
is represented by Amir J. Nahavandi, 
Michelle Duncan, and Mindy G. 
Barfield of Louisville, Kentucky-based 
Dinsmore & Shohl. ■

Joseph Hayes Rochman is a law 
student at New York Law School (class 
of 2022).

CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

UNITED STATES SUPREME COURT 
– On February 28, the Supreme Court 
declined a cert. petition from Alliance 
Defending Freedom that was seeking 
a more expansive interpretation of the 
“ministerial exception” that the Court 
has been developing as a defense 
by religious organizations against 
employment discrimination claims. In 
Gordon College v. DeWeese-Boyd, No. 
21-145, 2022 WL 585890 (Mem), the 
college is defending against a claim by 
Professor Margaret DeWeese-Boyd that 
she was denied a promotion because 
of “her vocal opposition to Gordon’s 
policies and practices regarding 
individuals who identify as lesbian, 
gay, bisexual, transgender or queer.” 
Professor DeWeese-Boyd is a member 
of the college’s Department of Social 
Work, and according to her complaint, 
teaches only secular courses and neither 
teaches religious doctrine nor leads 
religious services. The college sought 
summary judgment on her state law 
claim (presumably breach of contract 
or employment discrimination), raising 
the ministerial exception as a bar to 
the lawsuit, arguing that the professors 
at a self-identified Christian college 
are expected “to engage students in 
their respective disciplines from the 
perspectives of Christian faith,” and 
that DeWeese-Boyd had acknowledged 
and endorsed this role during her hiring 
process. Indeed, her student course 
evaluations reflect that she has actually 
done that in the classroom. Nonetheless, 
she argued in opposition to the motion 
that she is not a minister, and that the 
ministerial exception does not apply to 
shield the college from liability. Both 
the trial court and the Massachusetts 

Supreme Judicial Court agreed with 
DeWeese-Boyd, see 487 Mass. 31 
(2021), finding that the religious aspect 
of her job did not involve actually 
teaching religious doctrine or leading 
religious devotions, and thus she did 
not come within the exception. In its 
Petition for Certiorari, ADF asked 
the Court to hold that the college’s 
“good-faith characterization” of its 
faculty members as ministers should 
be deferred to by the courts, and that 
based on the faculty handbook and the 
mission of a religious college to spread 
its faith and require its faculty members 
to teach their courses from a religious 
perspective makes them all ministers. 
As usual, the Supreme Court denied 
the Petition without any explanation 
from the Court, but Justice Samuel 
Alito, joined by his most ardent allies 
in advocating for a broad ministerial 
exception – Justices Clarence Thomas, 
Brett Kavanaugh, and Amy Coney 
Barrett – issued a statement doubting 
the correctness of the Mass. SJC’s 
ruling, but bowing to the likely view of a 
majority of the Court that since this was 
interlocutory it was not appropriate to 
grant review. If DeWeese-Boyd prevails 
at trial, explained Alito, the college 
can appeal from a final judgment and 
get the ministerial exception issue 
back before the Supreme Court. Alito 
left no doubt in his statement that 
at least four members of the Court 
agree with the college about the scope 
of the ministerial exception, if not 
necessarily with the contention that 
courts should automatically defer to a 
college’s characterization of its faculty 
as ministerial without inquiring into 
the relevant facts, and thus a petition 
under those circumstances would likely 
get the four votes necessary to grant 
review on the merits. (In his opinion for 
the Court in Our Lady of Guadalupe 
School v. Morrissey-Berru, 591 U.S. 
___, 140 S. Ct. 2049 (2020), Alito 
emphasized that the question whether a 
religious school teacher is a “minister” 
was a fact-based inquiry, which would 
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cut against ADF’s deference argument. 
The Court’s ministerial exception cases 
have involved primary and secondary 
religious school teachers, not college 
professors employed by self-described 
Christian colleges that are not affiliated 
with or controlled by a specific religious 
denomination.) 

UNITED STATES COURT OF 
APPEALS, 3RD CIRCUIT – A 
unanimous 3rd Circuit panel denied a 
petition by a bisexual man from Jamaica 
seeking refugee status in the United 
States in Alexander v. Attorney General, 
2022 U.S. App. LEXIS 3200, 2022 WL 
337001 (Feb. 4, 2022). The petitioner 
entered the U.S. in 2002 and pled guilty 
in a New Jersey court to distributing 
marijuana near a school building while 
armed in 2015. The government sought 
to remove him as a noncitizen convicted 
of a “particularly serious crime.” His 
evidence showed that some uncles had 
been killed in Jamaica due to their 
political affiliations, and that he had 
been beaten up by a group of youths in 
his neighborhood who perceived him as 
gay. This was after his father disowned 
him when he was discovered at school to 
be in a relationship with another boy, and 
he had moved in with his mother. After 
the beating, he moved in with an uncle 
and eventually to the U.S. after warnings 
that he should not come back or he would 
be targeted. Despite this evidence, 
the Immigration Judge concluded that 
he did not qualify for relief under the 
Convention Against Torture (CAT), 
and the Board of Immigration Appeals 
and, ultimately, the 3rd Circuit panel, 
agreed. The court rejected his challenge 
to the IJ’s decision that his offenses 
were “particularly serious crimes,” thus 
making him ineligible for asylum or 
withholding of removal. As to the CAT, 
wrote Judge Kent Jordan for the panel, 
the petitioner “presented evidence of his 
past suffering and of country conditions, 
but the evidence does not establish that 
he is more likely than not to be tortured 

upon returning to Jamaica. As for past 
torture, we agree with the BIA that ‘a 
single physical beating by teens that 
required stitches but no hospitalization 
or lasting physical effect, coupled with 
threats to an uncle, a perceived sighting 
in New York many years ago, and 
advice from family friends to remain 
in the United States, is insufficient to 
demonstrate past torture, which requires 
extreme pain or suffering.” The court 
also agreed with the BIA that “country-
conditions evidence does not establish a 
likelihood of future torture. The agency 
found that Alexander’s bisexuality did 
not make him likely to be attacked by 
a mob, criminally prosecuted for same-
sex intimacy, or left unprotected by 
the police. It also found that he would 
not be subjected to political violence, 
particularly given that the JLP had risen 
to power in the years since his uncles 
were killed. Those factual finding are 
supported by substantial evidence.” 
The petitioner is represented by Susan 
G. Roy, Princeton Junction, NJ. Judge 
Jordan was appointed by President 
George W. Bush. The other members 
of the panel were Judge Luis Felipe 
Restrepo (appointed by President Barack 
Obama) and David Porter (appointed by 
President Donald J. Trump). 

UNITED STATES COURT OF 
APPEALS, 3RD CIRCUIT – Federal 
employees have an unusually short 
statute of limitations for pursuing 
discrimination claims under Title VII, 
as illustrated in Harris v. Postmaster 
General, 2022 WL 336999, 2022 U.S. 
App. LEXIS 3197 (3rd Cir., Feb. 4, 
2022). Glenn Harris was a letter carrier 
who was discharged “due to allegedly 
inappropriate conduct” which the court 
of appeals opinion by Judge David A. 
Porter does not deign to describe. His 
last day of work was April 22, 2019, 
after he had been placed on “emergency, 
off-duty non-pay status” on April 20. 
He never returned to work after April 
22. On June 12, 2019, the Postal Service 

issued a notice of removal “effective July 
20, 2019,” which he received on June 14. 
He filed a grievance with his union. The 
grievance proceeding ended on August 
2, 2019, with a “Step B Decision” that 
said, “the effective date of the removal 
shall be August 19, 2019 to afford the 
grievant an opportunity to voluntarily 
resign from the Postal Service.” Harris 
claimed he was fired based on sex, 
sexual orientation, and disability. He 
contacted a USPS EEO counselor 
for “pre-complaint processing” on 
September 9, 2019, and filed a formal 
EEO complaint on December 13, 2019, 
on the same day filing suit in U.S. 
district court. The district court granted 
summary judgment to the Postal 
Service, finding that Harris’s claims 
were untimely, and he appealed. Title 
VII regulations provide that federal 
employees who have a discrimination 
claim must “initiate contact” with an 
EEO counselor within 45 days of the 
perceived discrimination or the effective 
date of the personnel action, under 29 
CFR 1614.105(a)(1). Judge Porter wrote 
that the “effective date” here could be 
June 14, when Harris received notice of 
renewal, or the date the removal letter 
said it was effective, July 20, or the day 
the union said removal was effective, 
August 19. Porter asserted that “the 
union’s grievance procedure initiated 
by a complainant has no bearing on the 
‘effective date’ for purposes of Title 
VII,” citing Delaware State College v. 
Ricks, 449 U.S. 250 (1980), in which the 
Supreme Court stated that “limitations 
periods normally commence when the 
employer’s decision is made,” and that 
“pendency of a grievance, or some 
other method of collateral review of an 
employment decision, does not toll the 
running of the [Title VII] limitations.” 
From its title, it appears that this case 
was not construing Title VII in a federal 
employment context, since the employer 
was a state college. In Harris’s case, 
the USPS notified him that his removal 
would be “effective” on July 20, which 
the court treated as the effective date 
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for the discharge claim. The court found 
based on the case law that contacting 
the EEOC counselor on September 
9 was too late (by just a few days!!), 
and sustained the summary judgment 
on that basis, both as to the discharge 
and a hostile environment claim, 
pointing out that Harris would have 
to have contacted an EEOC counselor 
concerning that claim within 45 days of 
his last date of work, April 22, because 
the hostile environment by definition 
would exist only while he was working. 
The court rejected Harris’s argument 
that his delay in contacting the EEO 
counselor was excusable because it was 
not clear that Title VII would cover 
a sexual orientation claim until the 
Supreme Court ruled in Bostock in June 
2020. Judge Porter wrote that “Harris’ 
argument is belied by the fact that on 
December 13, 2019 (before the Bostock 
decision), Harris brought a claim in 
his complaint for sexual orientation 
discrimination under Title VII, which 
shows he was aware of the claim and 
believed it was nonfrivolous before 
Bostock was decided.” This decision 
strikes us as hypo-technical, as Harris 
could reasonably have believed that he 
had 45 days from August 19 because 
of how the grievance proceeding 
terminated. Harris is represented 
by Graham F. Baird and Justin F. 
Robinette, of Law Offices of Eric A. 
Shore, Philadelphia, PA. Judge Porter 
was appointed by President Donald J. 
Trump.

UNITED STATES COURT OF 
APPEALS, 9TH CIRCUIT – In 
Zacharia v. Garland, 2022 WL 414250, 
2022 U.S. App. LEXIS 3674 (9th Cir., 
Feb. 8, 2022), the court denied a petition 
by a native and citizen of Indonesia 
who was seeking review of the Board 
of Immigration Appeals’ denial of his 
fourth motion to reopen his refugee 
case. According to the court, after the 
BIA denied his third motion to reopen 
his case, the petitioner came out as gay, 

and was now arguing that he should 
not be removed to Indonesia because of 
adverse conditions for gay men there. 
The court observed that the petitioner 
had not provided any evidence “of what 
conditions in Indonesia were for gay men 
at the time [he] was ordered removed 
in 2002.” In order to get the Board to 
reopen a case, a petition needs to show 
that conditions have changed since the 
case was decided. Here, the only change 
asserted by petition was that he had 
come out as a gay man, and that “the 
change in his personal circumstances 
is a relevant consideration. He relied 
on Chandra v. Holder, 751 F. 3d 1034 
(9th Cir. 2014), where the 9th Circuit hold 
that “the BIA must consider changed 
country conditions as they relate to a 
change in personal circumstances. We 
agree,” wrote the court, “that a change 
of status as to sexual orientation could 
serve as the basis to reopen a case even 
though that status played no part in his 
original proceedings. But the movant 
would nevertheless have to show that 
conditions in the country had change 
for persons of that status since the 
original proceedings,” and the petition 
“has not made the required showing that 
conditions in Indonesia have worsened 
for gay men since Zacharia’s original 
proceedings.” What he had shown, said 
the court, was “that while conditions 
for gay men are bad in Indonesia, they 
have been that way for more than thirty 
years.” Thus, the motion for stay of 
removal accompanying his motion to 
review the denial by the Board of his 
motion to reopen was denied, although 
it would remain in effect until the court 
issues its mandate from this decision. 
Petitioner is represented by Ashkan 
Yekrangi, Irvine, CA. The opinion 
shows a strange logic. If Petitioner’s 
sexual orientation was not an issue in 
his original proceedings, and things 
have been bad for gay men in Indonesia 
for “more than thirty years,” what logic 
is there in requiring him as part of a 
motion to reopen based on his recent 
coming out as gay to show that things 

are worse for gay men in Indonesia now 
than they were when he was originally 
ordered removed from the U.S. in 
2002? Shouldn’t the issue be whether, 
in light of the Petitioner’s recent coming 
out as gay, he was now a member of a 
particular social group that is the target 
of persecution in his home country? But 
then, logic is not always an important 
component of the statutory and case law 
in this field. 

UNITED STATES COURT OF 
APPEALS, 9TH CIRCUIT – A panel 
of the 9th Circuit denied, in part, a 
petition to review a ruling by the Board 
of Immigration Appeals (BIA), which 
had rejected the petitioner’s claims for 
asylum, withholding of removal, or 
protection under the Convention against 
Torture (CAT), in Gongora-Castaneda 
v. Garland, 2022 WL 400974, 2022 
U.S. App. LEXIS 3551 (Feb. 9, 2022). 
The court agreed with the BIA that the 
petitioner, a gay man from Mexico, had 
essentially conceded the government’s 
position that he could “relocate safely 
in Mexico” to avoid the persecution 
to which he had been subjected by 
his father and others when he was a 
child. “Importantly,” said the court in 
a memorandum opinion, “Petitioner 
himself conceded that he ‘didn’t know’ 
‘why [he] couldn’t go live safely in an 
area like Mexico City or somewhere 
else.” The court also pointed out that 
petitioner “does not dispute the IJ’s 
finding that ‘there is no evidence’ 
that Petitioner’s father, neighbor, or 
classmates ‘would target him for harm 
in the future.” However, the court found 
that the BIA had failed to consider and 
address the petitioner’s claim that his 
previous counsel was ineffective for 
failing to seek humanitarian asylum 
under 8 C.F.R. Sec. 1208,13(b)(1)(iii)(B), 
so the denial of that motion to reopen 
was an abuse of discretion requiring a 
remand. “Although Petitioner’s claim 
to eligibility for relief under Subsection 
B may stand in tension with the BIA’s 
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holding that Petition could safely 
relocate within Mexico, we cannot 
affirm the BIA on ground it failed 
to consider, and so must remand this 
sole claim.” Petitioner’s counsel on 
this appeal is Katarina Rost, of San 
Francisco, CA.

UNITED STATES COURT OF 
APPEALS, 10TH CIRCUIT – The 10th 
Circuit denied a petition by a bisexual 
man from Jamaica to review a decision 
by the Board of Immigration Appeals 
(BIA) denying asylum, withholding of 
removal, or relief under the Convention 
Against Torture (CAT), in Lobban v. 
Garland, 2022 WL 414583, 2022 U.S. 
App. LEXIS 3870 (Feb. 11, 2022). The 
petitioner entered the U.S. in 2003 
and has resided here continuously, 
despite past efforts by the Department 
of Homeland Security to return him to 
Jamaica after he overstayed his original 
visa. (The court does not specify whether 
it was a student visa, employment visa, 
or tourist visa.) In the most recent round 
of litigation, DHS charged him again 
with overstaying his visa. He responded 
by applying for asylum, withholding 
of removal, or CAT protection, but 
both the Immigration Judge (IJ) and 
the BIA rejected his applications. He 
had encountered some physical abuse 
during his time living in Jamaica, which 
he attributed in part to his political 
views and in part to the perception of 
him as gay. While living in the U.S., 
however, he had committed drug and 
sex offenses (selling cocaine, having sex 
with an underage girl) which counted 
against him in terms of his asylum 
and withholding applications, since he 
had done several years prison time for 
felony convictions for offenses that the 
Attorney General has designated as 
“particularly serious crimes.” The court 
found that his only hope to avoid being 
removed back to Jamaica would be 
under the CAT, but the IJ concluded he 
had failed to show he faced a likelihood 
of torture if returned to Jamaica. The 

sheer passage of time since he had left 
in 2003 loomed large in the court’s 
analysis, since it pointed out that “he 
knew virtually nothing about his former 
assailants, including whether they were 
still living in Jamaica, whether they 
were still alive, or whether they still 
would be motivated to harm him.” In 
a past decision, Neri-Garcia v. Holder, 
696 F.3d 1003 (2012), the 10th Circuit 
had ruled that “evidence of past harm, 
particularly when it occurred in the 
remote past, may be insufficient to 
establish a likelihood of torture.” 
Although Jamaica has a criminal sodomy 
law, the government disclaims enforcing 
it against adults for private consensual 
activity. “The IJ acknowledged evidence 
of adverse country conditions reflecting 
discrimination and mistreatment of those 
who identify as lesbian, gay, bisexual, 
transgendered, or queer,” wrote Circuit 
Judge Carolyn B. McHugh for the 
unanimous 10th Circuit panel, but “as the 
IJ observed, claims based on speculation 
and general conditions of violence and 
discrimination are insufficient to show 
likelihood of torture.” Thus, “we cannot 
say that any reasonable adjudicator 
would be compelled to reach a contrary 
conclusion.” The court also reject 
petitioner’s claim that the BIA and IJ 
failed to consider his argument that 
he could not safely relocate within 
Jamaica,” finding that the BIA had 
ruled that the IJ “carefully considered 
each aspect of his claim.” Petitioner is 
represented by Jessica Smith, of Holland 
& Hart, Denver, CO. Judge McHugh was 
appointed by President Barack Obama. 
(The 10th Circuit has a slight majority 
of judges appointed by Democratic 
presidents, including one by President 
Biden, and there is one vacancy. Most 
of the senior judges who continue to sit 
on panels were appointed by Republican 
presidents.)

UNITED STATES COURT OF 
APPEALS, 11TH CIRCUIT – In Jackson 
National Life Insurance Co. v. Crum, 25 

F.4th 854 (Feb. 4, 2022), the 11th Circuit 
certified to the Georgia Supreme Court 
the question “whether a life insurance 
policy is void ab initio if it is procured by 
an individual on his own life for the sole 
purpose of selling the policy to a third 
party without an insurable interest in 
the insured, but without the complicity 
of the ultimate purchaser at the time 
of procurement,” wrote Circuit Judge 
Julie Carnes. Readers having gotten 
this far may recognize the fact pattern 
from the days when people living with 
AIDS sold their life insurance policies 
to investors in order to raise cash for 
their living expenses and/or medical 
treatment. Before effective treatment for 
HIV became available in the mid-1990s, 
the predicted lifespan of somebody 
with CDC-defined “full-blown AIDS” 
was generally considered to be 24-30 
months, and such individuals who had 
purchased life insurance policies before 
they knew that they were HIV-positive 
found a ready market of investors willing 
to front a portion of the face value of 
the policy in exchange for the seller 
changing the beneficiary designation 
to the investor, who as part of the 
bargain would pay the premiums, if any, 
necessary to keep the policy in force 
until the death of the insured. In this 
case, Sterling Crum bought a $500,000 
face value life insurance policy that was 
sold by plaintiff Jackson National Life 
Insurance Co. (hereafter Jackson) to 
Kelly Couch, a 32-year-old person with 
AIDS who had purchased the policy 
after he knew he was HIV-positive by 
misrepresenting his health and financial 
situation on his insurance application. 
Couch applied for the policy in August 
1998 and within eight months had sold it 
through a viatical broker to Crum. The 
broker set up a process for the premiums 
to be paid without alerting the insurance 
company that the policy (technically, 
just the beneficiary designation, which 
now was changed from Couch’s estate 
to Crum, his “friend”) had been sold 
until the expiration of the contestability 
period; Couch actually lived until 2005, 
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but Crum was not informed of his death 
until 11 years later and then applied 
to Jackson for payment of the benefits 
under the policy, which had lapsed 
when Crum had discontinued making 
premium payments years before, but 
had been in effect when Couch died. 
Jackson discovered the underlying facts 
and sued Crum in federal district court, 
claiming the policy was void ab initio 
as a “wagering contract” in violation of 
Georgia law. The district court agreed 
with Jackson, and Crum appealed to 
the 11th Circuit, which decided that the 
question whether the statutory wagering 
contract ban applied to these facts was 
unsettled under Georgia law, leading the 
court to decide to certify the question 
to the Georgia Supreme Court. The key 
fact here, according to the district court’s 
analysis, was that Crouch had acquired 
the policy solely for the purpose of 
selling it for profit.

CONNECTICUT – Dustin Suri, a gay 
man formerly employed by Wolters 
Kluwer ELM Solutions, Inc., in its 
Connecticut office, is suing his former 
employer for discrimination under Title 
VII, the Family Medical Leave Act, 
and the Americans With Disabilities 
Act. He also joins as defendants several 
individual employees of WK, against 
whom he alleges various tort claims 
supplementary to his federal statutory 
claims (which run only against the 
company). In Suri v. Wolters Kluwer Elm 
Solutions, 2022 WL 526497, 2022 U.S. 
Dist. LEXIS 30415 (D. Conn., Feb. 22, 
2022), District Judge Omar A. Williams 
grants a motion to dismiss by one of 
the individually named defendants, 
Jonah Paransky, a Texas resident who is 
Executive Vice President and General 
Manager of the company, and whose 
job brings him to the Connecticut office 
a few times a year for meetings and 
may also involve negotiating contracts 
with some Connecticut Customers of 
WK. Suri claims to have encountered 
discrimination and a hostile 

environment as a gay man who had to 
work in part remotely due to family 
care responsibilities for relatives in 
Illinois. He claims to have encountered 
harassment from Connecticut office staff 
because of his sexual orientation and his 
family care responsibilities. When his 
complaints about his treatment to the 
company did not receive satisfactory 
resolution, he emailed Paransky, who 
referred him to the Human Resources 
Department. In his complaint, Suri 
alleges three causes of action against 
Paransky: intentional infliction of 
emotional distress, negligent infliction 
of emotional distress, and prima facie 
tort. Paransky moved to dismiss all 
claims against him, first on jurisdictional 
grounds as he is not a Connecticut 
resident and claimed he was not “doing 
business” in Connecticut for purposes 
of the state’s long-arm statute, and 
further for failure to state a claim. Judge 
Williams analyzed the jurisdictional 
and substantive issues and concluded 
that the court lacked jurisdiction over 
Paransky and that Suri failed to state 
a claim against Paransky on the basis 
of Suri’s factual allegations in the 
complaint, but the dismissal of Paransky 
as a defendant is not totally final, since 
the court granted Suri permission to 
file an amended complaint if he could 
allege facts sufficient to establish 
jurisdiction over Paransky and a valid 
tort cause of action on the intentional 
infliction of emotional distress claim, 
which seems unlikely. Suri had not 
opposed Paransky’s motion to dismiss 
the negligent infliction and prima face 
tort claims. Suri, who seems to have 
possible grounds to sue the company 
under the federal statutes, is represented 
by Christopher James Berlingieri, 
New York, NY. Judge Williams was 
appointed by President Joseph R. Biden, 
Jr., last November. 

GEORGIA – The New York Times 
reported on February 22 that a federal 
jury in Atlanta ruled in favor of an 

African-American transgender woman 
who sued police officers who had 
arrested her for jay-walking in an 
LGBTQ neighborhood, subjected her 
to transphobic slurs and an invasive 
body search, then sought to charge her 
with possession of cocaine when they 
split open a “stress ball” they found in 
her pocketbook (which did not contain 
cocaine). She was age 22 when arrested. 
She was booked and held in the Fulton 
County Jail while laboratory test results 
of the contents of the stress ball were 
awaited from the state lab (which took 
its own good time to finally determine 
that the contents of the stress ball did not 
contain any controlled substances). She 
was in jail for over five months before 
charges against her were dismissed. The 
jury awarded $1.5 million in damages 
to Je’Zema Goldring, and District Judge 
William Ray II endorsed the jury’s 
verdict on February 17, stating that 
Goldring deserved “some semblance of 
justice” for what occurred. It is up to the 
Atlanta City Council whether to pay the 
damages or leave the burden on Office 
Vladimir Henry, against whom the jury 
held the award should run, said one of 
Goldring’s lawyers, Zack Greenamyre. 
Judge Ray expressed concern about 
testimony by the Chief Deputy of 
the APD that “officers work under a 
system that rewards them with points 
for making a traffic citation, an arrest, 
or other actions,” which the judge saw 
as incentivizing officers to arrest people 
“for just a couple extra points.” Jeff 
Filipovitz, another one of the lawyers 
for Goldring, told The Times that they 
expected defendants to appeal to the 
11th Circuit. Another one of her lawyers, 
Miguel A Dominguez, pointed out that 
an innocent person had been detained 
for over five months in jail (where she 
was subjected to some physical abuse, 
even though she was housed with 
other transgender detainees), ‘There’s 
nothing about this that makes this all 
just go away. It’s just a portion of what 
she needs to restore her and make her 
whole. And this verdict, unfortunately, 
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won’t do that.” Judge Ray was appointed 
by President Donald J. Trump. Goldring 
v. Henry (U.S. Dist. Ct., N.D. Ga.).

ILLINOIS – Senior U.S. District 
Judge Harry D. Leinenweber granted 
the employer’s motion for summary 
judgment in Emerson v. Wilkie, 2022 
WL 407650 (N.D. Ill., Feb. 10, 2022), 
in which a lesbian anesthesia technician 
employed by the U.S. Department of 
Veterans Affairs claimed to have been 
discriminated against under the Age 
Discrimination in Employment Act 
(ADEA), The Family and Medical 
Leave Act (FMLA), the Rehabilitation 
Act, and Title VII (sexual orientation). 
The court decided the motion based 
largely on the transcript of defendant’s 
deposition of plaintiff, on the basis of 
which the court found the plaintiff’s 
claims to be completely non-meritorious. 
She suffered an automobile accident, the 
result of which is a recurring problem 
with severe migraine headaches. 
She claimed the employer failed to 
accommodate this disability, but her 
own testimony under oath suggests that 
she was accommodated frequently when 
she needed time away from her job due 
to her migraine problems. She was never 
denied time off when she asked for it, 
and was never denied medical leave 
when requested, although the precise 
accommodation she was seeking 
(to be able to use the lactation room 
when she needed a quit space because 
of her migraines) was a bit delayed 
for logistical reasons. As to sexual 
orientation, a few “stray remarks” by her 
boss (who knew she was gay when he 
hired her and always gave her strongly 
positive employment evaluations) were 
not sufficient to constitute a hostile 
environment, and she never suffered any 
adverse employment action, either due to 
her migraines or her sexual orientation. 
After reading the opinion, one has to ask 
why this lawsuit was filed in the first 
place. Emerson is represented by Justin 
Giles Randolph and Philip Stephens 

Holloway, Randolph & Holloway LLC, 
Chicago. Judge Leinenweber was 
appointed by President Ronald Reagan.

ILLINOIS – In McLaurin v. Chicago 
Transit Authority, 2022 WL 408096, 
2022 U.S. Dist. LEXIS 20457 (N.D. 
Ill., Feb. 10, 2022), Pro Se plaintiff 
Aretha McClaurin, a Car Repairer 
Control Inspector for the Chicago 
Transit Authority, claimed to be the 
victim of discrimination because of 
her race (Black), age (over 40), sex, 
and sexual orientation (not specified 
in the opinion). Without really getting 
into much detail, the court found that 
her central substantive claims survive 
the motion to dismiss, but dismissed 
a municipal liability claim (finding 
inadequate allegations to show her 
discrimination was due to official policy 
of the employer, and found state tort 
claims to be time-barred. Her quid pro 
quo hostile environment claim stems 
from unwanted sexual propositions 
from her male boss, and subsequent 
requirement that she continue reporting 
to him after she complained about it. It 
is difficult from reading Judge Thomas 
M. Durkin’s opinion to figure out what 
sexual orientation has to do with this 
case, other than the somewhat confusing 
allegation of “sexual orientation, and 
reverse sexual orientation” recited by 
the court from the complaint. But since 
the basis Title VII complaint survives 
the motion, perhaps more will come 
out in discovery followed by a ruling 
on a summary judgment motion by the 
employer. Judge Durkin was appointed 
by President Barack Obama.

NEW JERSEY – The New Jersey 
Appellate Division ruled in Matter of 
the Application of T.I.C.-C. to Assume 
the Name of A.B.C.-C., 2022 WL 
472563, 2022 N.J. Super. LEXIS 19 
(Feb. 16, 2022), that a Mercer County 
trial judge erred in denying a motion by 
a transgender name-change applicant to 

proceed anonymously and have the record 
sealed. The trial judge, emphasizing 
the preference for open courts and 
transparency, found that the applicant 
had not shown evidence of good cause 
to be allowed to proceed anonymously, 
since there was no particularized threat 
and applicant’s contention that having 
their name change appear accessible 
as a public document posed a risk of 
discrimination or worse was merely 
speculative. The Appellate Division, in 
an opinion by Judge Michael J. Haas, 
disagreed with the trial court, finding 
applicant’s submission in support of 
the motion sufficient to justify granting 
the request. “First,” wrote Hass, “the 
record amply supports a conclusion that 
‘disclosure will likely cause a clearly 
defined and serious injury’ to appellant. 
R. 1:38-11(b)(1). Second, the record 
fully supports a finding that appellant’s 
‘interest in privacy substantially 
outweighs the presumption that all court 
and administrative records are open for 
public inspection pursuant to Rule 1:38.’” 
Haas emphasized that “it is difficult 
to imagine a more intimate, personal, 
and private matter than whether a 
person’s gender identity conforms with 
the sex they were assigned at birth, 
typically based upon the existence and 
appearance of their reproductive organs. 
When the applicant originally filed their 
application for name change, the court 
rules in New Jersey did not expressly 
address the issue, leaving things up to 
the trial court’s discretion, but Judge 
Haas noted that some other courts had 
recognized privacy rights of litigants in 
cases such as A.B.C. v. XYZ Corp, 282 
N.J. Super 494 (N.J. App. Div. 1995), 
and Verni ex rel Burstein v. Lanzaro, 
404 N.J. Super. 16 (N.J. App. Div. 2008). 
Judge Haas pointed out that while the 
case was pending, the N.J. Supreme 
Court had modified the rules, providing 
that effective September 1, 2021, “all 
records in actions for a name change are 
excluded from public access.” Although 
the trial judge’s denial of applicant’s 
motion took place in 2020, the Supreme 
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Court’s action changing the disclosure 
rules had already been announced when 
the trial judge reaffirmed its initial 
decision to deny the motion. Applicant 
is represented by Celeste Fiore and Jodi 
Argentino, of Argentino, Fiore Law & 
Advicacy, LLC. 

NEW YORK – On February 2, Alphonso 
David filed suit against Human 
Rights Campaign in the U.S. District 
Court, Eastern District of New York, 
contending that he was the victim 
of discrimination on account of race 
while employed as Executive Director 
of HRC. David v. Human Rights 
Campaign, No. 22-cv-00620 (E.D.N.Y.). 
David served in that position from 2019 
until he was forced out in 2021, after 
he refused an ultimatum to resign or 
be fired when an investigative report 
by New York Attorney General Letitia 
James mentioned David numerous 
times in its account of Governor 
Andrew Cuomo’s response to charges of 
sexual harassment by various women. 
The report identified David as having 
played a role in advising how to respond 
to the charges, and had turned over 
documents in his possession about one 
of the women who was accusing the 
governor of misconduct. The report 
also noted that David had declined to 
sign a letter supporting Cuomo against 
the accusations. Cuomo resigned as 
governor under fire when it appeared 
that he might be impeached by the New 
York State Assembly. According to a 
Bloomberg Daily Labor Report article of 
February 3, David’s complaint described 
HRC as a “White Men’s Club” where 
staffers of color “were marginalized, 
tokenized, and denied advancement 
to high level positions” and the racist 
culture persisted even after David, 
formerly Counsel to Governor Cuomo, 
was hired to lead the organization. HRC 
interim President Joni Madison issued 
a statement claiming that the complaint 
was “riddled with untruths” and 
contended that David was discharged 

for “clear violations of his contract and 
HRC’s mission,” contending that he 
was treated fairly while employed by 
HRC. According to HRC’s explanation, 
the board’s move to dismiss David 
was prompted by its belief that his 
advising the governor in response to 
the harassment charges was a conflict 
of interest that violated his contractual 
obligations to HRC. According to the 
DLR article, David alleges that he was 
paid less than his White predecessor 
as Executive Director, and that he was 
barred from discussing his race in public 
to “avoid alienating White donors” to 
the organization. 

NEW YORK – Here’s a recurring 
scenario: an anti-gay person who 
wants to engage in incendiary anti-gay 
preaching in close vicinity to an LGBT 
community event has a run-in with the 
police and ends up suing for violation of 
First Amendment free speech rights, and 
depending upon the nature of the run-in, 
may also bring supplementary state law 
claims such as malicious prosecution. 
In Harris v. Swaggard, 2022 WL 
563187 (W.D. N.Y., Feb. 24, 2022), we 
have an example of this type of case, 
arising from Joshua Harris’s attempt to 
engage in “street preaching” (including 
insisting that gays and lesbians “would 
go to hell”) outside the entrance of Soho, 
a restaurant in downtown Buffalo, NY, 
where the Pride Center of Western New 
York was holding an event in connection 
with its Gay 5K Run. Buffalo police 
officers responded to a 911 call, arrived 
at the scene, and disputed Harris’s right 
to engage in that activity. Harris was 
arrested when he “refused to accede 
to the officers’ requests to move and 
to provide identification.” They took 
him to “central booking,” presenting a 
supporting deposition from the Pride 
Center event organizer stating that 
Harris “raised his voice while using a 
megaphone to intimidate and offend” 
participants at the event, and Harris was 
charged with “obstructing governmental 

administration in the second degree” 
and disorderly conduct, received an 
appearance ticket, and was released. 
Harris claims that “all charges were 
dropped in my favor,” and sued the police 
officers for violating his 1st Amendment 
rights, false arrest/false imprisonment 
and malicious prosecution. He sued 
pro se, and the defendants moved to 
summary judgment. The motion was 
submitted to Magistrate Judge Jeremiah 
J. McCarthy, who recommended 
allowing a “supervisory liability” claim 
to proceed against Mark Swaggard, and 
1st Amendment retaliation claims to 
proceed against Swaggard, Tom Feeney, 
and Omar Triado, the other police 
officers. Judge Vilardo went through a 
detailed analysis of the police officers’ 
qualified immunity claims, found that as 
to the some of the issues to be decided, 
there was sufficient factual dispute to 
reject defendants’ summary judgment 
motion regarding certain claims. The 
bottom line, as itemized by Judge 
Vilardo, was that “Harris’s malicious 
prosecution and First Amendment 
retaliation claims against defendants 
Feeney and Tirado may proceed; his 
remaining claims are dismissed.” 
Defendants Swaggard, two other police 
employees (whose dismissal from the 
case had been recommended by Judge 
McCarthy), the Police Department and 
the City of Buffalo were dismissed as 
defendants. 

NEW YORK – William Hernandez and 
Misael Cruz, a gay couple who live 
in Westbury, N.Y., were apprehended 
by police officers in the middle of the 
night while walking together on Grand 
Boulevard. The police officers were 
searching for men of approximately 
their description accused of robbing 
another man in the vicinity. Hernandez 
claimed that he and his partner were 
walking hand-in-hand and kissing which 
is why the police officers stopped them, 
arrested them, subsequently assaulted 
them, and were deliberately indifferent 
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to Hernandez’s need for medication 
(asthma, among other things, as to 
which he claims he told police he had 
difficulty breathing) while he was being 
held at the precinct. Two of the defendant 
police officers were transporting him to 
Nassau County Medical Center when, 
he claims, they extracted him from the 
car and beat him, also using such terms 
as “faggot” and commenting that now he 
had a genuine need for medical care. He 
was treated for injuries at the Medical 
Center, which the police claimed that 
he had inflicted on himself while being 
detained at the precinct. Although 
various criminal charges were sought 
against him, the grand jury refused to 
indict and instructed the prosecutor 
only to file an information charging 
Hernandez with “false personation” for 
giving a false name and birthdate when 
he was being arrested (which he later 
had corrected while in custody). This 
charge was subsequently dismissed. 
Hernandez sued the police officers and 
the county on a panoply of federal and 
state charges, including false arrest, 
malicious prosecution, abuse of process, 
and fabrication of evidence. He asserted 
that the police did not have probable 
cause to arrest him, and no provocation 
to beat him up, and he pointed out 
discrepancies between the clothing he 
was wearing when apprehended and that 
described by the robbery victim (who 
had made an eye-witness identification 
under oath concerning the robbery that 
happened at around 10-:30 pm in the 
parking lot of a deli on Old Country 
Road). Hernandez claimed that he and 
his partner were targeted because they 
were obviously a gay couple holding 
hands and kissing while walking 
together late at night, and they had 
nothing to do with the robbery. Chief U.S. 
District Judge Margo K. Brodie granted 
summary judgment to the defendants 
and the county on most of the charges 
in Hernandez’s civil complaint, upon 
concluding that under the circumstances 
the police had probable cause to make 
the arrest, however she allowed the case 

to go forward on Hernandez’s federal 
claims for denial of medical care, use 
of excessive force, and against some of 
the defendants for failure to intervene 
while present at the precinct when 
Hernandez was allegedly subjected to 
excessive force by other officers, as well 
as state claims for assault and battery. 
Hernandez v. County of Nassau, 2022 
WL 513929, 2022 U.S. Dist. LEXIS 
30184 (E.D.N.Y., Feb. 20, 2022). 
Hernandez is represented by Rose 
Weber of New York City. Judge Brodie 
was appointed by President Barack 
Obama. 

NEW YORK – In Halkitis v. New York 
City Department of Education, 2022 
WL 392911, 2022 U.S. Dist. LEXIS 
23413 (S.D.N.Y., Feb. 9, 2022), Robert 
Halkitis, a gay man who was hired 
as a special education middle school 
teacher beginning with the Fall 2017 
semester, sued his employers after he 
was “discontinued” as a probationary 
employee in the summer of 2019, 
after his second year in the classroom. 
Although he received “effective” 
evaluations during his first year, his 
ratings deteriorated the following year 
and evaluators made suggestions for 
improvement, which they claim he did 
not follow. There were some incidents 
along the way involving student 
homophobia, to which administrators 
responded; Halkitis’s complaints were 
investigated and action taken, although 
he thought in some cases that the action 
take was not sufficient. In response 
to a particularly egregious incident, 
however, in which students were 
harassing LGBTQ students, Halkitis 
was impressed by effective action taken 
by the administration. During the course 
of his employment, he was switched 
from special ed to general curriculum 
in social studies. After review by an 
outside panel, the school administration 
decided to discontinue his appointment. 
District Judge Jesse M. Furman found 
the summary judgment in favor of the 

defendant was appropriate under Title 
VII, concluding that no jury could find 
intentional discrimination because 
of Halkitis being gay, and also that 
some of the supplementary NY State 
Human Rights Law claims should 
also be dismissed, but other claims 
and City Human Rights Law claims, 
subject to a different more employee-
protective analysis, were dismissed 
without prejudice, leaving Halkitis 
the possibility of bringing them in the 
state courts. Halkitis is represented by 
Jillian T Weiss, of Brooklyn, NY. Judge 
Furman was appointed by President 
Barack Obama.

OHIO – Jacob Bell, a gay white man 
who is a former employee of the 
Industrial Commission of Ohio, was 
discharged by letter (which cited no 
specific reason) on August 24, 2018, 
and filed suit against the Commission 
and three of its employees on November 
5, 2020, asserting discrimination and 
retaliation claims under Title VII and 
an equal protection claim under the 
14th Amendment. Bell v. Industrial 
Commission of Ohio, 2022 WL 593349, 
2022 U.S. Dist. LEXIS 34120 (S.D. 
Ohio, Feb. 28, 2022). The Title VII 
claims, of course, run only against the 
Commission, while the Equal Protection 
claim is asserted against the three 
employees. From the factual allegations 
recited by Chief District Judge Edmund 
A. Sargus, Jr., it appears that Bell may 
have a strong case that he is the victim of 
intense homophobia by the person who 
chaired the Commission during part of 
his employment, Karen Gillmor, and 
likely by the other individual defendants. 
The individual defendants all moved for 
judgment on the pleadings, arguing that 
the claims against them are time-barred, 
and Judge Sargus concluded that they 
are correct, granting the motion. The 
Equal Protection claim is asserted under 
42 U.S.C. Sec. 1983, which confers 
jurisdiction over claims for violation of 
constitutional right, but which does not 
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contain an explicit statute of limitations. 
Pursuant to judicial precedent, Equal 
Protection claims are considered to be 
constitutional tort claims and the statute 
of limitations under state tort law is 
borrowed for this purpose. Ohio allows 
two years to file intentional tort claims. 
Judge Sargus finds that the limitation 
period began running when Bell was 
discharged on August 24, 2018, so his 
claim against the individual defendants 
missed the deadline by just over two 
months. The judge mentioned that Mr. 
Bell did not file anything in opposition 
to the defendants’ motion. The 
Commission did not move to dismiss, 
so the Title VII case remains open on 
the court’s docket. (The court does not 
mention procedural issues regarding the 
Title VII claim, but presumably Bell 
filed a timely charge with the Equal 
Employment Opportunity Commission 
and filed suit within 90 days of receiving 
the EEOC’s right-to-sue letter.) Bell is 
represented by Judith E. Galeano and 
Julia M. Lawrence, of Mowery Youell & 
Galeano, Ltd., Dublin, OH, and Barbara 
Kozar Letcher, of Letcher Legal, LLC, 
Galloway, OH. Judge Sargus was 
appointed by President Bill Clinton.

PENNSYLVANIA – Senior U.S. 
District Judge Cynthia Rufe held that 
Darryl Watson, a former Philadelphia 
Parking Authority (PPA) employee, 
could proceed on discrimination and 
retaliation claims against his employer, 
but not on a hostile work environment 
claim, in ruling on the employer’s motion 
to dismiss in Watson v. Philadelphia 
Parking Authority, 2022 WL 474455, 
2022 U.S. Dist. LEXIS 27628 (E.D. Pa., 
Feb. 16, 2022). This case shows the need 
for remedial training for management 
staff at PPA. Watson is a gay African-
American man. On his fourth day 
working for PPA, he was called into 
a meeting with the Deputy Executive 
Directors of the agency and confronted 
with a social media post he had create 
that said, “this guy has a nice butt I 

hope his girlfriend knows how lucky 
she is.” Writes Judge Rufe, “Plaintiff 
informed the supervisors that the post 
was created on his own time, using his 
personal device, and was not directed 
toward any PPA employee.” But he 
claims that they told him that PPA was 
a “conservative place, that straight men 
would not feel comfortable around him 
without wondering if he was ‘checking 
them out,’ that he could be viewed as a 
‘sexual predator’ for the post, and that 
not everyone would be comfortable 
with Plaintiff as a ‘Black, gay man.’” 
He was told he would have to complete 
“mandatory training on ethics, sexual 
harassment, and social media use.” 
He tried to meet with the Executive 
Director of PPA, who declined to meet 
with him. He continued to perform 
his job duties but was called in again 
a week later and confronted by the 
Director of Human Resources with 20 
of his past social media posts (which 
predated his employment with PPA) and 
was discharged on the spot for violating 
the agency’s social media policy. 
(Obviously, media posts before he was 
employed by the agency could hardly 
violated its employment policies.) The 
agency’s progressive discipline policy 
was not followed in his case. In his 
Title VII and Philadelphia ordinance 
complaint, he alleges that social media 
posts by heterosexual and non-African-
American employees are “not subject 
to such scrutiny.” The employer moves 
to dismiss unsuccessfully on the 
discrimination and retaliation claims. 
(Watson alleges that his discharge 
could be retaliation for his attempt 
to complain directly to the head of 
the agency about his treatment by the 
deputy executive directors.) However, 
Watson wasn’t there long enough to 
generate the evidence necessary to meet 
the pleading requirements for a hostile 
work environment claim, so that one 
was dismissed. The claims under the 
Philadelphia Fair Practices Ordinance 
as to discrimination and retaliation 
also survived the motion to dismiss. 

It is hard to believe that managerial 
employees at a city agency in a city that 
bans discrimination because of sexual 
orientation or race could think that they 
could say the things that Watson alleges 
they said and not know they are violating 
the law. How could any manager think 
he can say to an employee that straight 
white men will be made uncomfortable 
by knowing that a co-worker is a gay 
Black man, and not incur liability for his 
or her agency? That looks very much like 
direct evidence of discriminatory intent. 
Under the Philadelphia ordinance, 
unlike Title VII, individual managers 
can be sued for discrimination, so the 
Director of Human Resources who 
terminated Watson continues as a 
defendant in the case, although Judge 
Rufe found that the executive director’s 
refusal to meet with Watson does not 
subject him to individual liability, 
as there is no allegation that he had 
anything to do with firing Watson. 
Watson is represented by Samuel C. 
Wilson and Erica A. Shikuov of Derek 
Smith Law Group, Philadelphia. Senior 
District Judge Rufe was appointed by 
President George W. Bush.

PENNSYLVANIA – In Matthews 
v. Gucci, 2022 WL 462406, 2022 
U.S. Dist. LEXIS 26668 (E.D. Pa., 
Feb. 15, 2022), District Judge Karen 
Spencer Marston granted the defendant 
employer’s motion to compel arbitration 
of the plaintiff’s various federal and 
state law claims, but denied a motion 
for sanctions against plaintiff’s attorney, 
Catherine W. Smith of Derek Smith 
Law Group, Philadelphia. During the 
onboarding process as a new employee 
in March 2019, Madison Matthews, 
a transgender woman, completed 
numerous on-line forms, including an 
arbitration agreement, by submitting an 
“electronic signature.” The arbitration 
agreement extends to “all legal disputes 
and claims” between the employee 
and employer. In September 2020, 
Matthews’ counsel contacted Gucci’s 
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counsel, threatening a lawsuit and 
making a demand (of what, the opinion 
does not specify). The opinion never 
specifies Matthews’ factual allegations 
concerning the legal claims she asserted 
in her complaint. Gucci’s counsel 
informed Matthews’ counsel that the 
parties were bound by an arbitration 
agreement, but Matthews’ counsel stated 
that the client “had reason to question 
the authenticity of that electronic 
signature” and requested further 
information about authentication of the 
signature. Gucci’s counsel responded 
that the company’s records showed that 
Matthews’ electronic signature was 
submitted at the same time that she 
completed and/or acknowledged eleven 
other new-hire documents, including 
the authorization to directly deposit her 
paycheck in her bank account. After this 
conversation, on November 3 Matthews 
filed a demand for arbitration with the 
American Arbitration Association, but 
never followed up with payment of the 
filing fee, so AAA administratively 
dismissed the case on December 15. 
On January 29, 2021, Matthews filed a 
federal court complaint with a motion 
for TRO and preliminary injunction; 
that motion was withdrawn after a 
telephonic conference held by the court 
on February 3, 2021, and defendant then 
file their motion to compel arbitration 
and impose sanctions on Matthews’ 
attorney. Judge Marston rejected all 
of Matthews’ arguments attempting to 
escape the obligation of the arbitration 
agreement (e-signature/assent, 
consideration, unconscionability, scope 
of the agreement). The court dismissed 
as “nonsensical” the argument that a 
provision in the arbitration agreement 
exempted this case from arbitration 
because Matthews had filed a motion 
for pre-trial relief simultaneously with 
her complaint. As to the motion to 
impose sanctions, Judge Marston wrote, 
“Although admittedly a close call, the 
Court finds that Matthews’s counsel’s 
arguments reflect a misunderstanding 
of the law and mistakes in professional 

judgment as opposed to willful bad 
faith, and that Defendants have failed to 
meet their heavy burden of showing that 
Section 1927 sanctions are warranted.” 
Judge Marston was appointed by 
President Donald J. Trump.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

CALIFORNIA – Some California trial 
judges persist in ordering HIV testing of 
defendants upon conviction of various 
sex crimes, without making the factual 
findings required by California statute 
that the defendant’s conduct could 
have transmitted HIV to the victim. 
When appealing their conviction and 
sentences, the defendants usually appeal 
the HIV testing order, and frequently 
the State agrees that the testing order 
was procedurally defective and thus 
not authorized under the statute. This 
is the situation in People v. Barajas, 
2022 WL 594520, 2022 Cal. App. 
Unpub. LEXIS 1214 (Cal. 6th Dist. Ct. 
App., Feb. 28, 2022). Justice Patricia 
Bamattre-Manoukian’s summary of the 
trial testimony shows that the defendant, 
an adult male, engaged in sexually-
charged conduct with a young girl but 
it sounds unlikely that anything he did 
would have transmitted HIV from the 
court’s description of the testimony. 
The conduct went far enough to violate 
various criminal statutes, according to 
the Monterey County Superior Court 
jury that convicted him of “continuous 
sexual abuse of a child under the age 
of 14, committing a lewd or lascivious 
act on a child, dissuading a witness, 
and that he had engaged in “substantial 
sexual conduct with the victim,” but 
that acquitted him on a charge of 
sexual penetration and rejected lewd 
or lascivious act allegations regarding 
certain incidents. Barajas was sentenced 
to 16 years and ordered to submit to HIV 
testing. On appeal, he challenged some 
evidentiary rulings, the sentence, and the 

HIV test order. While upholding most 
of the jury verdict, the court of appeal 
faulted the sentencing and remanded for 
reconsideration. As to the testing order, 
Judge Bamattre-Manoukian wrote: 
“The Attorney General concedes that 
the order was improper because ‘there 
is no evidence of any act by [defendant] 
that established probable cause to 
believe there was a transfer of bodily 
fluid capable of transmitting HIV to 
Doe.’” The solution in such a case, 
pursuant to California Supreme Court 
precedent – see People v. Butler, 31 Cal. 
4th 1119 (2003) – is to remand the case 
“for further proceedings to determine 
whether the prosecution has additional 
evidence that may establish the requisite 
probable cause.” Thus do the California 
courts essentially give prosecutors a 
second bite at the apple when they fail 
to present the prerequisite evidence for 
obtaining an HIV testing order. The 
unpublished opinion available as of 
the end of February does not indicate 
whether Barajas is represented by 
counsel. 

KANSAS – The Court of Appeals 
of Kansas affirmed, per curiam, a 
conviction and sentence of over 24 
years for a gay man who was convicted 
of entering a fraternity house at Kansas 
State University in the wee hours of the 
morning and performing oral sex on 
one of the fraternity brothers, who was 
sleeping off a drunken toga party at the 
time. State of Kansas v. Bagley, 2022 
WL 496800 (Feb. 18, 2022). Devonta 
Demarqcus Bagley claimed that he 
had made the victim’s acquaintance on 
Tinder and that his presence to perform 
oral sex was a consensual activity not 
subject to criminal prosecution. He 
claimed that by pre-arrangement with 
the victim he had entered the house 
through an open window, and that after 
the victim awakened and asked him 
to leave, he had scouted around for 
other possible sexual partners before 
leaving. He also claimed that when 
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he was previously a student at Kansas 
State, he had sex with many other male 
students, sometimes in his dorm room. 
The victim stoutly denied that Bagley 
was there performing oral sex at the 
victim’s invitation. The victim and his 
fraternity brothers got access to security 
tapes from which Bagley was eventually 
identified as having intruded in their 
fraternity house and the time in question 
(which he could not deny in light of the 
visual evidence.) The jury evidently did 
not believe Bagley’s story. Bagley was 
also convicted of “sodomy” in Missouri, 
but the court had granted a motion in 
limine to avoid mention of his Missouri 
prosecution to the jury. On appeal, 
the court analyzed Bagley’s claims of 
errors at trial and was unconvinced, but 
at the same time the court rejected an 
attempt by the state to get a remand to 
recalculate the sentence upward. The 
court found no error by the trial judge 
in calculating Bagley’s criminal history 
score as part of the sentencing process, 
and no error by the trial judge in not 
applying the aggravated habitual sexual 
offender statute. Bagley is represented 
by Debra J. Wilson of Capital Appeals 
and Conflicts Office. You have to read 
the opinion’s detailed summary of the 
factual evidence to get the true flavor of 
this case, which could provide the script 
outline for a TV movie. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

CALIFORNIA – Tom Blake, a 
transgender prisoner, sued a correction 
officer (Calvin A. Calalang), alleging 
that Calalang deliberately closed an 
automatic cell door on his arm, causing 
a sprained hand and wrist, in Blake v. 
Calalang, 2022 WL 542885 (S.D. Calif., 

Feb. 23, 2022). U.S. District Judge 
Michael M. Anello (George W. Bush) 
screened the case and allowed Blake to 
proceed. Blake filed witness statements 
in support of his claim, some of which 
stated that Calalang had a “history” of 
smashing transgender inmates’ hands 
in cell doors, using the automatic 
mechanism. The allegations are a classic 
application of excessive force used not 
to restore discipline but “maliciously 
and sadistically to cause harm,” under 
Hudson v. McMillian, 503 U.S. 1, 7 
(1992). The officer is to be served and 
may not waive an answer under 42 
U.S.C. § 1997e(g)(2), since plaintiff has 
a “reasonable opportunity to prevail on 
the merits.” The ruling does not preclude 
a subsequent motion under F.R.C.P. 
12(b)(6), citing Teahan v. Wilhelm, 481 
F. Supp. 2d 1115, 1119 (S.D. Cal. 2007).

MAINE – Pro se transgender inmate 
James C. Smith (a/k/a Jaymie Davis) 
sued for violations of her civil rights in 
a Maine jail in Smith v. Maine DOC, 
2022 WL 522610 (D. Maine, Feb. 22, 
2022). U.S. Magistrate Judge John C. 
Nivison issued a recommendation that, 
if Smith does not amend to clarify 
several of her claims, her case should be 
dismissed. Smith named some thirteen 
defendants. This report discusses her 
claims of protection from harm, denial 
of transgender treatment, and housing 
in a men’s unit. (She also sued about 
dental care, diet, and handling of her 
mail.) In general, Judge Nivison finds 
that Smith’s claims were too general and 
did not make the connections between 
individual defendants and deliberate 
indifference. He applies the Farmer v. 
Brennan, 511 U.S. 825, 834 (1994), test, 
requiring a subjective state of mind of 
deliberate indifference to both safety 
and medical care, without mentioning 
that this is a jail. For detainees, Kingsley 
v. Hendrickson, 135 S.Ct. 2466, 2473-
74 (2015), applied an objective test 
(reasonable person should know) to 
excessive force in jails, as opposed to 

the prior subjective test (defendant knew 
or was reckless to the obvious truth). 
There is a circuit split on whether the 
subjective or objective test applies to 
deliberate indifference to detainees’ 
health care or risk of harm. The First 
Circuit has not yet ruled. In Gomes 
v. Dept. of Homeland Security, 460 
F.Supp.3d 12, 144-8 (D.N.H. 2020), the 
court wrote extensively on the issue, but 
it determined that it need not resolve it 
since the papers satisfied either test for 
detainees at high risk for COVID-19. 
It might make a difference here. Judge 
Nivison writes that Smith failed to show 
harassment beyond verbal abuse from 
one guard. He also wrote that Smith did 
not explain how the defendants she sued 
were liable for her sexual assault, citing 
Cox v. Nobles, 15 F.4th 1350, 1360 (11th 
Cir. 2021). He notes that Smith failed 
to allege the detail on protection from 
harm found in Shorter v. United States, 
12 F.4th 366, 374–75 (3d Cir. 2021). 
He does not mention the Prison Rape 
Elimination Act or its requirement of 
assessing LGBT prisoners for risk of 
being a victim. [Note: there is an article 
on the denial of a petition for writ of 
certiorari in Cox in this issue of Law 
Notes. One of the points made is that 
Cox and Shorter created a circuit split. 
Another point is the PREA requirement 
– unenforced by the courts, as it was 
not enforced here – that new inmates 
be screened as potential aggressors and 
victims.] Smith made the argument that 
a Maine statute permitted her detention 
with her preferred gender and that she 
should not have been moved to the 
men’s wing. Judge Nivison finds that 
the state requirement grants no federal 
rights and that Smith failed to show 
a plausible claim that her assault was 
a result of the housing decision. He 
suggests in a footnote that Smith is free 
in her amended complaint to try to plead 
the housing issue as an equal protection 
claim, citing Doe v. Massachusetts 
Dep’t of Correction, 2018 WL 2994403, 
at *9 (D. Mass. June 14, 2018) (declining 
to dismiss equal protection claim based 
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on differential treatment of other women 
and trans women); see also, Iglesias 
v. Fed. Bureau of Prisons, 2021 WL 
6112790, at *24 (S.D. Ill. Dec. 27, 2021)
(granting preliminary injunction on 
similar grounds).

NEVADA – The sole reportable issue 
in this case is whether an HIV-positive 
inmate meets the test for “imminent 
danger” under 28 U.S.C. § 1915(g) 
so as to exempt him from the “three 
strikes” rule that would otherwise 
disqualify him from proceeding in 
forma pauperis for having had three 
cases dismissed in the past. In Reberger 
v. Minev, 2022 WL 464319 (D. Nev., 
Feb. 14, 2022), U.S. District Judge 
Jennifer A. Dorsey (Obama) finds that 
plaintiff Lance Reberger satisfies the 
“imminent danger” exception. The test 
is determined as of the date of the filing 
of the complaint. Andrews v. Cervantes, 
493 F.3d 1047, 1049 (9th Cir. 2007). 
Reberger complains that defendants fail 
timely to order his medications, causing 
him to be without them one week of 
every month for several months. This has 
caused his HIV “to progress into AIDS.” 
His symptoms now include “pain in his 
knees, back, liver, and kidneys and blood 
blisters on his tongue,” and defendants 
have prevented him from keeping his 
appointments with an HIV specialist. 
If true, these “more than plausibly raise 
the specter of serious physical injury.” 
Similar allegations were found to satisfy 
the § 1915(g) exception in another of 
Reberger’s many cases. Reberger v. 
Dzurenda, 816 Fed. App’x 173, 173–74 
(9th Cir. 2020). A “full blown” hearing 
on the point need not be held at this 
stage. Moreover, defendants’ argument 
that Reberger conceded that his danger 
is not “imminent” because he asked 
for more time to respond to defendant’ 
motion to dismiss is without merit.

PENNSYLVANIA – Plaintiff Sam 
Doe, a pseudonym, identifies as non-

binary and seeks an order to proceed 
anonymously, with protective orders 
against disclosure of identifying 
information, in Doe v. Pennsylvania 
DOC, 2022 WL 446370 (W.D.Pa., Feb. 
14, 2022). U.S. Magistrate Judge Richard 
A. Lanzillo uses plural pronouns (they/
them/theirs) to refer to Doe and the 
honorific “Mx.” The opinion is the most 
comprehensive treatment of proceeding 
by pseudonym this writer has seen. 
While it will not be restated in detail, 
it is recommended reading as a guide 
for advocates who have this issue. In 
granting the motion, Judge Lanzillo is 
guided by the Third Circuit decisions 
of Doe v. College of New Jersey, 997 
F.3d 489, 495 (3d Cir. 2021); and Doe 
v. Megless, 654 F.3d 404, 408 (3d Cir. 
2011). He finds that Doe presents 
in a gender-neutral fashion as much 
as possible, given their incarcerated 
circumstances, attempting not to “out” 
themself. Their ultimate case concerns 
gender transition and surgery. Doe fears 
sexual and physical violence if named, 
and they have experienced same in the 
past while incarcerated. Doe is not a 
public figure, there is no particular 
interest in the public’s knowing their 
identity, and a pseudonym is not being 
pursued for an illegitimate purpose. 
The fact that Doe is taking testosterone, 
which masculinizes their body and 
promotes facial hair is not a waiver 
of their privacy. The fact that the last 
actual physical assault was about four 
years ago does not defeat a reasonable 
fear of current assault. See Doe v. 
Brennan, 2020 WL 1983873, at *3 (E.D. 
Pa., Apr. 27, 2020) (one prior incident 
of assault can support anonymity in 
employment case). Judge Lanzillo 
also cites to literature documenting 
heightened risk of assault in prison for 
gender non-conforming inmates. While 
“embarrassment” alone is not sufficient 
for anonymity – Megless, 654 F.3d 
at 408 – Doe has shown a reasonable 
basis here for their genuine fears. Judge 
Lanzillo also finds a “public interest in 
preserving the courage to sue,” citing 

Delaware Valley Aesthetics, PLLC v. 
Doe 1, 2021 WL 2681286, at *2 (E.D. 
Pa., June 30, 2021). While the public has 
an interest in following a case involving 
alleged unconstitutional actions by 
government officials, the case will not 
be sealed; and interested persons can 
follow the proceedings without knowing 
Doe’s individual identity. 

SOUTH CAROLINA – U.S. District 
Judge David C. Norton (George H.W. 
Bush) denied a motion to dismiss a 
lawsuit filed by a transgender prisoner 
who was denied participation in 
a community “re-entry” program 
(Jumpstart South Carolina) because of 
her gender identity. Applicants must pass 
a “five tenets of Christianity” threshold 
to participate. Pro se plaintiff Stewart R. 
Buchanan (a/k/a Daphne Reneé Stewart, 
who uses male pronouns) is a South 
Carolina prisoner who was enrolled 
in Jumpstart by the prison chaplain. 
Buchanan excelled, finishing at the top 
of 200 participants, and was tapped to be 
a team leader. Jumpstart, in coordination 
with the prison, assisted with housing 
and employment on release and used 
prison resources for re-entry transition. 
Everything was going swimmingly until 
it was revealed that Buchanan lived 
openly as transgender between 2004 
and 2008. He was confronted with this 
history and removed from the program 
by the chaplain and warden, despite 
Buchanan’s insistence that he was both 
transgender and a devout Christian. 
[They could not wrap their heads 
around that one; besides Buchanan had 
the audacity to “complain to Columbia” 
about the chaplain.] In Buchanan 
v. Jumpstart South Carolina, 2022 
WL 443299 (D.S.C., Feb. 14, 2022), 
Buchanan sued over a dozen defendants, 
including the warden, the chaplain, 
Jumpstart, and Jumpstart’s board of 
directors. Buchanan invoked 42 U.S.C. 
§§ 1983, 1985(3), the Fair Housing Act, 
the Americans with Disabilities Act, and 
other claims. The Jumpstart defendants 
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moved to dismiss on the grounds that 
they were private actors and could not be 
sued. Judge Norton upheld a magistrate 
judge’s recommendation that dismissal 
on this basis be denied, finding sufficient 
allegations that Jumpstart worked with 
South Carolina officials to create state 
action for purposes of pleading. He does 
not mention that some of these claims 
do not require an element of state action. 
On the guise of denying Buchanan’s 
motion for a default judgment, he rules 
that there is not sufficient allegation of 
personal involvement of the Jumpstart 
board defendants for them to remain in 
the case in their individual capacities 
for damages. He leaves them in the case 
for injunctive relief, but he sua sponte 
strikes the damages claims. (He does 
not address whether there is a claim 
against Jumpstart corporate under the 
ADA or conspiracy claims against the 
board members under § 1983(3).) He 
relies on the supposition that Buchanan 
should have known this could happen 
when he moved for a default, citing 
Robertson v. Anderson Mill Elementary 
Sch., 989 F.3d 282, 291 (4th Cir. 2021). 
In Robertson, the court upheld a school’s 
striking a student’s essay on gay pride 
as “age inappropriate” for a collection 
by fourth graders. Whatever one thinks 
of that holding, the action occurred in 
a fully represented case, not a pro se 
one. It took Judge Norton nine months 
to rule on the recommendation for 
partial denial of dismissal. Meanwhile, 
defendants have filed a motion for 
summary judgment, on which there has 
been no recommendation. But there is a 
bigger issue here in this writer’s view – 
even beyond trans discrimination: how 
can South Carolina impose a religious 
test for criteria for release from prison? 
The “excessive entanglement” theory 
of the First Amendment Establishment 
Clause under Lemon v. Kurtzman, 411 
U.S. 192, 195 (1973), still applies. Even 
the most conservative justices cite it. See 
Our Lady of Guadalupe v. Morrissey-
Berru, 140 S. Ct. 2049, 2069 (2020) 
(Justice Alito writing for the Court). 

Requiring any inmate to pass “five 
tenets of Christianity” to participate in 
a re-entry program seems like excessive 
entanglement to this writer.

VIRGINIA – Pro se inmate Jovanni M. 
Taylor, who identifies as female but is 
incarcerated in a male prison, sued an 
officer for sexually assaulting her during 
a strip search in Taylor v. Shelton, 2022 
WL 479769 (W.D. Va., Feb. 16, 2022). 
Senior U.S. District Judge James P. Jones 
(Clinton) – who, since 2021, also sits on 
the Foreign Intelligence Surveillance 
Court – allowed the claim to proceed 
against the female officer defendant; 
but he dismissed other claims. Taylor 
was the last inmate to be searched in her 
pod when she says unit manager Shelton 
arrived “angry, irritated, and . . . using 
profanity” on the day of the incident. 
Shelton told Taylor to “open your legs 
wider” and then “went up fast,” hitting 
her “private region with force.” Medical 
evidence corroborated bruising, 
swelling, and testicular pain. Judge 
Jones does not find a triable issue on 
claims about seizing Taylor’s property, 
retaliation, or conspiracy to cover-up the 
assault. Even if the investigation of the 
assault were “shoddy,” this constitutes 
neither a supervisory constitutional 
claim nor a conspiracy under Shaw 
v. Stroud, 13 F.3d 791, 799 (4th Cir. 
1994); or Roberson v. Davis, 2020 
WL 7586912, at *4 (W.D. Va. Dec. 22, 
2020). Taylor also fails to present a 
triable issue on retaliation. As to equal 
protection, Taylor does not challenge 
the search itself. Her argument that 
excessive force was used raises a triable 
issue, but she has not produced evidence 
that the “excessiveness” was based 
on discrimination based on gender 
identity, so the equal protection claim is 
dismissed. 

WISCONSIN – The LGBT community, 
like other groups, has its share of saints 
and scoundrels. Some of the latter end up 

in prison, and some of those are mean, 
dangerous, and unhinged. Last month, 
Law Notes reported on U.S. District 
Judge James D. Peterson’s dismissal 
of six pro se cases that Brandon C. 
Bradley, Sr. (a/k/a Brittney Hardaway 
Bradley), filed in violation of the “three 
strikes” rule of the Prison Litigation 
Reform Act. Here is another pro se 
action (filed in 2020), on which Judge 
Peterson grants defendants summary 
judgment, without mentioning the 
PLRA. In Bradley v. Van Norman, 2022 
WL 594542 (W.D. Wisc., Feb. 28, 2022), 
Bradley sued for damages for injuries 
sustained from use of excessive force 
during a cell extraction in a jail. Bradley 
was mistakenly given medication 
prescribed for another inmate, and she 
refused to return it, saying the nurse 
purposely gave her the wrong medicine. 
Bradley refused several requests, over 
the next hour, and she put the medicine 
in her bra. A supervisor then spoke to 
Bradley for several minutes, to give 
her a “last chance” order, saying that 
the medicine would be taken by force 
if she refused. She shouted profanities 
and braced herself to resist. Bradley 
had a history of dangerous and erratic 
behavior, including hiding weapons 
in her cell and on her person, physical 
resistance, trying to seize an officer’s 
gun on a medical trip, and threatening 
to spit or throw feces. A “use of force 
team” returned later, without a video 
camera. They were armed with “stun” 
weapons and shields. Bradley threw the 
medicine on the floor and stepped back. 
The officers entered the cell anyway, 
to extract her. Most of the foregoing is 
undisputed, and both sides moved for 
summary judgment. There are disputes 
about the extent of Bradley’s violent 
history, but Judge Peterson finds this 
dispute not material to the use of force, 
since Bradley admitted enough to 
cause the officers to have reasonable 
fear that Bradley was dangerous and 
unpredictable. The accounts of how the 
officers subdued Bradley diverge, but 
Judge Peterson finds that the officers are 
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entitled to summary judgment based on 
Bradley’s own account in her deposition. 
She says they threw her onto her bunk, 
controlled her using their elbows, knees, 
and shields (but not the stun weapons), 
cuffed her tightly, and then strapped 
her harshly into a restraint chair. While 
Bradley was in the restraint chair, she 
said she overheard the officers laughing, 
with one of them saying “we wish that 
could have lasted a little longer.” Bradley 
filed a motion to compel production of a 
video of the extraction, but defendants 
said there was none – which apparently 
violated a protocol for use of force. 
Defendants also filed under seal 
Bradley’s medical records after the use 
of force. Judge Peterson ordered them 
to redact certain information and refile 
the remainder publicly, but they are not 
available as of this writing. His opinion 
says that he reviewed the records and 
that they do not confirm “acute” injuries 
– nor did Bradley complain of acute 
injuries – other than cuts and bruises, 
for which she was given Tylenol. (Judge 
Peterson says he saw no record of the 
Tylenol in the records under seal.) Judge 
Peterson applies the correct excessive 
force standard under Kingsley v. 
Hendrickson, 576 U.S. 389, 397 (2015), 
weighing “the relationship between 
the need for the use of force and the 
amount of force used; the extent of the 
plaintiff’s injury; any effort made by the 
officer to temper or to limit the amount 
of force; the severity of the security 
problem at issue; the threat reasonably 
perceived by the officer; and whether 
the plaintiff was actively resisting.” He 
finds that the “factors from Kingsley 
weigh strongly in defendants’ favor.” He 
refers to the need to intervene to obtain 
the medications, the stated resistance to 
multiple staff members, and the refusal 
of the “final” order when the extraction 
team was present. He does not refer to 
her giving up the medicine before the 
extraction began. He then relies on use 
of force in “split second” decisions by 
police, as compared to “the peace of 
a judge’s chambers,” citing Hudson 

v. McMillian, 503 U.S. 1, 9 (1992); 
and Graham v. Connor, 490 U.S. 386, 
396–97 (1989). But this was not a riot, 
or a “split second” situation. There was 
no immediate danger; defendants had 
time to talk about it and to assemble 
a team with weapons. The decision 
to break protocol and omit a video 
camera seems a deliberate decision. 
It concealed what happened after the 
medicine was surrendered and the team 
was “all dressed up with nowhere to 
go.” The case Judge Peterson relies on – 
Thompson v. City of Chicago, 472 F.3d 
444, 454 (7th Cir. 2006), which says 
violation of a protocol does not equate 
to a constitutional claim – involved a 
different kind of protocol: one setting 
procedure for quantum of force and its 
internal review, not one requiring that the 
use of force be recorded. In this writer’s 
view, this is more like spoliation, akin to 
taping over badge numbers on officers’ 
uniforms. As to Bradley’s injuries, the 
Supreme Court said (with now Chief 
Justice Roberts unsuccessfully arguing 
for a contrary holding as Solicitor 
General) that a “significant injury” 
threshold is not required in excessive 
force cases. Hudson, 503 U.S. at 10. 
Nevertheless, here, Judge Peterson 
found that, for this unsympathetic pro 
se plaintiff, her resistance to reasonable 
requests, her past behavior, and her 
bracing for assault, were enough to 
foreclosure a jury trial on these facts. 
That she is trans may not be directly 
relevant here, but it is part of the res 
gestae of her other cases and probably 
had some cumulative impact of officers’ 
behavior. Judge Peterson was appointed 
by President Obama.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

U.S. DEPARTMENT OF EDUCATION, 
OFFICE OF CIVIL RIGHTS – Students 
at Brigham Young University, alleging 

that the University discriminates against 
LGBT students in violation of Title IX, 
filed a complaint with the Office of 
Civil Rights on March 9, 2020, making 
same-sex romantic relationships a 
violation of the University’s “Honor 
Code.” OCR notified the University 
that it was opening an investigation of 
the complaint on October 21, 2021, but 
the University responded by pointing 
out that it was entitled to a religious 
exemption from compliance with Title 
IX under implementing regulations. 
On January 3, 2022, the Assistant 
Secretary for Civil Rights assured the 
University of its exemption “to the 
extent that application of [provisions 
of implementing regulations under 
Title IX] would conflict with religious 
tenets of the University’s controlling 
religious organization that pertain 
to sexual orientation and gender 
identity.” Thus, OCR concluded that it 
lacked jurisdiction over the students’ 
complaint, and communicated that 
conclusion to the University in a letter 
dated February 8 to the University’s 
president. This letter commented, 
however, that Brigham Young was 
not exempt from the anti-retaliation 
provisions of Title IX, and thus should 
not take any adverse action against 
the students involved for filing their 
complaint. 

FLORIDA – Advocate.com reported 
on February 24 that Florida’s House 
of Representatives passed the so-
called “don’t say gay bill” in a 69-47 
vote, advancing it to the Senate. The 
bill would prohibit elementary school 
teachers from teaching about LGBTQ 
people and issues in grades kindergarten 
through three and would authorize a 
right of action with financial penalties 
to be filed by parents in state court 
against teachers who violate the law. The 
measure has the support of Governor 
Ron DeSantis and is deemed liked 
to pass the Senate as well. “If signed 
into law,” reported Advocate.com, “the 
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bill would ban classroom instruction 
on sexual orientation completely in 
kindergarten through third grade and 
restrict educators from teaching about 
the subjects ‘in a manner that is not 
age-appropriate or developmentally 
appropriate for students in accordance 
with state standards’” in higher grades. 

SOUTH DAKOTA – On February 3, 
South Dakota Gov. Kristi Noem 
signed an anti-transgender sports bill, 
restricting transgender women and 
girls from playing on school sports 
teams that match their gender identity 
in public schools and post-secondary 
institutions. This was reportedly the 
first anti-transgender bill to become 
law in 2022 (ABCNews.com, Feb. 4). 
If a student suffers “direct or indirect 
harm” due to a transgender student 
playing in a sport that matches their 
gender identity, they can pursue legal 
action against the school, organization 
or educational agency that caused said 
harm. The state’s attorney general 
will defend schools, organizations 
or educational agencies that are sued 
by transgender people because of the 
defendants’ compliance with the law. 

TEXAS – Ethically challenged Texas 
Attorney General Ken Paxton, a 
Republican facing primary challengers 
from his right in a pending election, 
issued Opinion No. KP-0401 on 
February 18, contending that under the 
broad definition of “child abuse” in Texas 
law, it would be “child abuse” for health 
care workers and parents to provide for 
gender transition procedures for minors 
and, upon receiving a copy of Paxton’s 
opinion, ethically challenged Texas 
Governor Greg Abbott, a Republican 
facing primary challengers from his 
right in the same pending elections, 
issued a letter on February 22 to the 
Commissioner of Family and Protective 
Services, which he of course released 
to the press, directing that agency 

to “conduct a prompt and thorough 
investigation of any reported instances 
of these abusive procedures in the State 
of Texas.” The governor pointed out in 
his letter that the Texas Family Code 
imposes on licensed professionals who 
have “direct contact” with children who 
may be subject to “abuse” to report 
the situation to law enforcement and 
provides criminal penalties for failure 
to report, and that members of the 
general public are subject to the same 
reporting requirements and criminal 
penalties. He particularly emphasized 
that the agency has a duty to investigate 
parents of children who are “subjected 
to these abusive gender-transitioning 
procedures.” These actions on the part 
of Paxton and Abbott followed the 
failure of proposed state legislation to 
make explicit what Paxton claims the 
law already provides on this subject. 
Although they are ethically challenged 
for other reasons, one concludes that 
using transgender children as props for 
a re-election campaign magnifies their 
status as ethically-challenged human 
beings, much less public officials. 
When some overzealous bureaucrats 
launched investigations of families with 
transgender children in response to the 
governor’s directive, the ACLU and 
Lambda Legal filed a lawsuit on March 
1 seeking declaratory and injunctive 
relief, contending that the directive was 
invalid and violated the legal rights of 
the “Doe” plaintiff as well as health 
care providers (one of whom was a co-
plaintiff) seeking to provide appropriate 
care to transgender youths.

VIRGINIA – The Virginia Senate’s 
General Laws and Technology 
Committee defeated by one vote a 
“religious freedom” bill that had been 
approved by the Republican-controlled 
House. HB 753 states: “The bill exempts 
any place of accommodation owned by 
or operated on behalf of a religious 
corporation, association, or society 
from the nondiscrimination in public 

places of accommodation provisions 
of the Virginia Human Rights Act. 
Under current law, such places of 
accommodation are exempt only when 
not open to the public. The bill also 
removes the provision of the exemption 
for religious organizations under the 
Virginia Fair Housing Law that denies 
such exemption where the membership 
in such religion is restricted on account 
of race, color, national origin, sex, 
elderliness, familial status, sexual 
orientation, gender identity, military 
status, or disability.” Under the prior 
Democratic administration, the 
legislature had added sexual orientation 
and gender identity to the list of 
prohibited grounds of discrimination 
under state law, without an express 
exemption for religious organizations. 
Advocate.com, February 24.

LAW & SOCIETY NOTES
By Arthur S. Leonard

USA SWIMMING, the governing 
body for competitive swimming in the 
United States, issued a policy statement 
on February 1, providing that a three-
person panel of “independent medical 
experts” will decide whether “prior 
physical development of the athlete as a 
male” would give an unfair advantage to 
transgender girls or women in competing 
with cisgender female swimmers. 
A technical specification is that a 
transgender woman would not be able 
to compete against cisgender women 
unless her testosterone levels had been 
less than five nanomoles per liter for at 
least 36 months prior, but the question 
of how far physical development as a 
male had progressed prior to transition 
is apparently an independent factor in 
additional to the technical specification. 
In effect, there is an extended period of 
transition through hormone treatment 
for transgender women who want to 
compete as women in any swimming 
competition held subject to regulation 
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by USA Swimming, and transition 
will have to have been initiated before 
any significant masculine development 
in puberty. The latest push to adopt 
such criteria comes in the wake of 
University of Pennsylvania swimmer 
Lia Thomas “smashing” records at 
college events. Prior to her transition, 
Thomas had competed as a member of 
the men’s swimming team at Penn, and 
had undergone two years of hormone 
therapy. Thus, by USA Swimming 
standards, Thomas may be unable to 
continue competing, if so decided by 
the panel of “independent medical 
experts.” CNN, Feb. 2.

INTERNATIONAL NOTES
By Arthur S. Leonard

EL SALVADOR – Journalist Rex 
Wockner reported on February 24 that 
the Constitutional Court of El Salvador 
has ordered the Congress to pass a law 
allowing transgender name changes.

INDIA – The National Medical 
Commission, responding in the Madras 
High Court to a suit brought by a lesbian 
couple complaining of harassment 
by the police and their parents, told 
the court that it was professional 
malpractice for any doctor to attempt to 
perform conversion therapy to “change” 
the sexual orientation or gender identity 
of an individual. The commission also 
recommended that the nation’s medical 
schools should modify their syllabus 
to require appropriate sensitization of 
medical students to the needs of the 
LGBTQ community, reported Times of 
India on February 22.

ISRAEL – Israel’s out gay Health 
Minister, Nitzan Horowitz, announced 
on February 14 that licensed 
professionals in Israel may no longer 
practice conversion therapy, although 

the Health Ministry’s policy awaits 
approval from the Knesset. Los Angeles 
Blade, Feb. 14.

KUWAIT – The Constitutional Court 
ruled on February 16 that an article 
of the Kuwait Penal Code purporting 
to criminalize “the imitation of the 
opposite sex” (i.e., cross-dressing, etc.) 
was unconstitutional because it failed 
to provide “objective standards” to 
identify the offence, reported Reuters 
on February 16.

NEW ZEALAND – The Parliament 
approved a ban on conversion therapy 
by an overwhelming vote. Los Angeles 
Blade, Feb. 15.

RUSSIA – On February 8, a court 
in St. Petersburg rejected a lawsuit 
filed by the nation’s Justice Ministry 
against the Russian LGBT Network. 
The government was trying to close 
down the organization by accusing 
it of spreading “LGBT views” and 
engaging in activities that were 
contrary to “traditional values,” but 
the court apparently found no evidence 
that the Network had violated any law. 
An officer of Human Rights Watch’s 
Europe and Central Asia division 
opined that the government was likely 
to seek an appeal. NBCNews.com, 
February 11.

SINGAPORE – On February 28 the 
nation’s highest court rejected an 
attempt by some gay rights advocates 
to have the British-colonial style 
sodomy law declared unconstitutional. 
The court pointed out that the chief 
prosecutor stated that the government 
was not enforcing the law, so the court 
concluded that the plaintiffs’ rights 
were not adversely affected by it, and 
dismissed the case. Odd. Reuters, 
February 28.

PROFESSIONAL NOTES
By Arthur S. Leonard

The AMERICAN BAR ASSOCIATION’S 
COMMITTEE ON LEGAL EDUCATION 
AND ADMISSION TO THE BAR is 
submitting a proposal to the ABA’s 
House of Delegates at the House’s 
August meeting to add “gender 
identity or expression” to the list of 
prohibited grounds of discrimination 
by ABA-accredited law schools. The 
ABA added “sexual orientation” to 
the list many years ago. The addition 
of “gender identity or expression” 
would be consistent with the Biden 
Administration’s interpretation of Title 
IX, the federal statute that forbids 
sex discrimination by educational 
institutions that receive federal funds 
and would bring an obligation by law 
schools to follow Title IX guidance on 
the treatment of transgender students. 
The law schools are already, of course, 
bound not to discriminate regarding 
faculty and staff under Title VII, as 
interpreted by the Supreme Court in 
Bostock to extend to discrimination 
because of sexual orientation or 
transgender status. 
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