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U.S. Supreme Court Rejects Yeshiva University’s “Emergency 
Application” for Stay of State Court Order to Recognize 
LGBTQ Student Club “Immediately,” But Club Agrees to Stay 
While Attempting to Negotiate with University
By Arthur S. Leonard

Yeshiva University (hereinafter 
Yeshiva or YU), an Orthodox Jewish 
institution incorporated under the 
New York Education Law, had denied 
several attempts since 2009 by a group 
calling itself YU Pride Alliance to win 
recognition as a recognized student club 
entitled to enjoy the same privileges and 
benefits as other student clubs. Pride 
Alliance sued YU under the New York 
City Human Rights Law, alleging that 
YU is a public accommodation required 
by law not to discriminate based on 
sexual orientation or gender identity. 
Yeshiva claims that it is exempt from 
the non-discrimination requirements 
as a “distinctly private” entity due 
to its religious orientation, and that 
if it was subject to that law, the First 
Amendment’s Free Exercise Clause 
and the “Church Autonomy” doctrine 
shields it from government interference 
with a decision taken on religious 
grounds. YU asserted that it had refused 
to grant recognition based on rabbinical 
advice that this would be contrary to 
the religious principles governing the 
university.

On June 24, 2022, N.Y. State Supreme 
Court Justice Lynn Kotler granted 
summary judgment to Pride Alliance, 
issuing an Order that YU recognize the 
student club “immediately.” Yeshiva 
University Pride Alliance v. Yeshiva 
University, 2022 NYLJ LEXIS 684 
(published July 5, 2022). The judge 
concluded that YU, incorporated under 
the NY Education Law, not the Religious 
Corporation Law, was governed by the 
public accommodations provision, and 
that it did not enjoy a constitutional 
right to discriminate against an LGBTQ 
student club. She found that YU did 
not fit the description of a “religious 
corporation” contained in the Religious 
Corporation Law.

YU filed an appeal of Justice Kotler’s 
Order in the Appellate Division and 
sought a stay pending appeal, which 
was denied. YU’s attempt to get the 
New York Court of Appeals (the 
state’s highest court) to issue a stay, 
without first having obtained leave 
from the Appellate Division to appeal 
the Appellate Division’s denial of a 
stay, was rejected out of hand without 
explanation. Evidently frustrated by 
these failures, YU filed an “Emergency 
Application” with U.S. Supreme Court 
Justice Sonia Sotomayor, seeking a stay 
or, in the alternative, seeking a grant of 
certiorari to bring its 1st Amendment 
defense directly to the Supreme Court. 
Justice Sotomayor temporarily stayed 
the state court order and referred the 
matter to the full Court, which denied 
the application on September 14, 
“without prejudice to applicants again 
seeking relief from this Court if, upon 
properly seeking expedited review 
and interim relief from the New York 
courts, applicants receive neither.” In 
essence, the Court’s majority found that 
YU had failed to exhaust state court 
remedies before seeking to involve the 
Supreme Court in the matter. The Court 
vacated Justice Sotomayor’s temporary 
stay. Yeshiva University v. YU Pride 
Alliance, 2022 WL 4232541, 2022 U.S. 
LEXIS 3387(2022). 

The vote at the Supreme Court was 
5-4. Its unsigned opinion, apparently 
stating the views of Chief Justice 
John Roberts and Associate Justices 
Sonia Sotomayor, Elena Kagan, Brett 
Kavanaugh and Ketanji Brown Jackson, 
devoted one paragraph to a brief 
explanation, noting that YU was seeking 
“emergency relief from a non-final order 
of the New York trial court requiring 
the University to treat an LGBTQ 
student group similarly to other student 

groups in its student club recognition 
process.” The Court went on to explain 
why it was rejecting the application: 
“The application is denied because it 
appears that applicants have at least two 
further avenues for expedited or interim 
state court relief. First, applicants may 
ask the New York courts to expedite 
consideration of the merits of their 
appeal. Applicants do not assert, nor 
does the Appellate Division docket 
reveal, that they have ever requested 
such relief. Second, applicants may file 
with the Appellate Division a corrected 
motion for permission to appeal that 
court’s denial of a stay to the New York 
Court of Appeals, as the Appellate 
Division’s clerk directed applicants to 
do on August 25. Applicants may also 
ask the Appellate Division to expedite 
consideration of that motion.” 

Justice Samuel Alito, joined by 
Justices Clarence Thomas, Neil 
Gorsuch, and Amy Coney Barrett, 
dissented, stating in their opening 
paragraph, without the benefit of full 
briefing and oral argument, how they 
believe that the case should be resolved 
on the merits, which is, of course, highly 
irregular and improper. 

“Does the First Amendment permit a 
State to force a Jewish school to instruct 
its students in accordance with an 
interpretation of Torah that the school, 
after careful study, has concluded is 
incorrect?”, asked Justice Alito, quoting 
the “Question Presented” from YU’s 
Emergency Application. His response 
was, “The answer to that question is 
surely ‘no.’” When one summarizes the 
constitutional issue that way, the answer 
appears obvious to the Free Exercise 
maximalists on the Supreme Court, but 
it is a gross distortion of Justice Kotler’s 
opinion, rife with mischaracterization. 
Justice Kotler was applying a New York 
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City ordinance, not a New York state 
law. New York State, as such, is not 
involved in this case. Her Order does not 
“force a Jewish school” to instruct its 
students about anything. Furthermore, 
neither Justice Kotler nor “the State” 
has engaged in any interpretation of 
Torah. Neither has either substituted its 
interpretation of Torah for that of the 
rabbinical sages consulted by YU before 
deciding once more to deny recognition 
to the Pride Alliance. The state court’s 
opinion, as noted above, was about 
whether YU is a “religious corporation” 
within the meaning of the city’s Human 
Rights Ordinance, such that it would 
be entitled to be treated as a “distinctly 
private entity” and thus not subject to 
the public accommodation provision. 
Having concluded that YU was 
subject to the public accommodations 
provision because it was not a “religious 
corporation” as defined in the Religious 
Corporation Law, Justice Kotler 
considered YU’s 1st Amendment Free 
Exercise defenses, which she found 
inapplicable. Her opinion did not 
purport to interpret the Torah, or to tell 
YU how to interpret it.

After summarizing YU’s assertions 
in its “Emergency Application” as to 
its religious character, Alito relates 
some of the statements emanating from 
student leaders of the Pride Alliance 
indicating their disagreement with 
how the Torah has been construed 
regarding homosexuality and their 
hope to promote “cultural changes” 
at YU by holding events that would 
present different perspectives on the 
issue. Quoting from YU’s defensive 
argument that recognizing the Alliance 
would “cloud [the] nuanced message of 
Torah which accepts each individual 
with love but also affirms its timeless 
prescriptions,” YU announced refusal 
to compromise on formal recognition, 
asserting that although it intended to 
make its campus welcoming to all 
students, students “could socialize in 
gatherings as they see fit.” But YU’s 
public statements reiterated its refusal 
to formally recognize Pride Alliance.

Alito appeared to condemn the 
failure of the Appellate Division or 
the Court of Appeals to issue opinions 
explaining why they were not granting 

a stay pending appeal, and asserted that 
the Supreme Court’s majority “for no 
good reason” was sending YU back to 
the state courts to seek interim relief. 
“The upshot is that Yeshiva is almost 
certain to be compelled for at least 
some period of time (and perhaps for 
a lengthy spell) to instruct its students 
in accordance with what it regards as 
an incorrect interpretation of Torah and 
Jewish law.” 

Alito proved a poor prophet. YU’s 
reaction to the Court’s rejection of 
its “Emergency Application” was to 
suspend all student club activities on 
campus, noting that the Jewish New 
Year holidays were imminent (and 
YU would be effectively closed for 
religious observance for three weeks 
beginning at sunset on September 25), 
while YU returned to the state courts 
to follow the “roadmap” given by the 
Supreme Court majority to exhaust its 
state remedies before returning to the 
Supreme Court for relief. The response 
by Pride Alliance, strategically canny, 
was to inform YU that a court-ordered 
stay was unnecessary because Pride 
Alliance did not want to be the cause of 
depriving other student groups of their 
ability to function on campus while 
this litigation proceeds, so it assured 
YU it would not press its rights under 
Justice Kotler’s Order while YU’s 
appeal of the Order was pending. The 
Appellate Division subsequently agreed 
to expedite its consideration of YU’s 
appeal from Justice Kotler’s Order.

Alito contended that the Court’s 
precedents supported providing interim 
relief when the state appellate courts 
had denied a stay of a state trial court 
order “that violates the Constitution.” 
He mischaracterized what the Court of 
Appeals did here, by stating that it “has 
already denied Yeshiva’s application 
for interim relief.” What the Court of 
Appeals did – actually, what one judge 
of that court to whom YU’s plea for 
relief was directed did – was to refuse 
to sign a stay order because it was not 
properly presented, as YU had an appeal 
pending at the Appellate Division and 
had never sought permission to appeal 
to the Court of Appeals from the 
Appellate Division’s denial of a stay. “I 
doubt that Yeshiva’s return to state court 

will be fruitful,” wrote Alito, “and I see 
no reason why we should not grant a 
stay at this time. It is our duty to stand 
up for the Constitution even when doing 
so is controversial.” But it is not totally 
clear – albeit it is in the dissenters’ 
eyes – what the correct answer to the 
constitutional question is here. (One 
reads Alito’s opinion and visualizes the 
steam rising from his ears.)

In its Opposition Brief, counsel for 
YU rehearsed the New York procedural 
rules that YU failed to follow if it 
needed a stay, and explained that 
allowing the appellate process to play 
out in the New York courts might well 
result in a situation where no review by 
the Supreme Court was needed. This 
argument clearly appealed to the Court 
majority’s concern for procedure and 
order – a particular concern of Chief 
Justice Roberts. 

If the Appellate Division, and 
ultimately the Court of Appeals, 
conclude that YU is entitled to be treated 
as a “distinctly private” institution due to 
its religious nature (and despite its totally 
secular incorporation documents), 
there would be no need to press YU’s 
Free Exercise or Church Autonomy 
arguments before the Supreme Court. 
Avoiding constitutional questions when 
a case can be disposed of under state 
or local law is a recurrent theme for 
Chief Justice Roberts. For the Supreme 
Court to intervene now on constitutional 
grounds would have been premature. 

There is no controlling Supreme 
Court precedent governing the 
substantive result in this case, given 
the peculiar facts of YU’s status. It is 
not owned or operated by a rabbinical 
body. It does not limit its faculty and 
student body to Orthodox Jews. Many 
of its undergraduates pursue a secular 
course of study eventuating in majors 
and degrees other than Jewish doctrine 
and practices. It has represented itself 
to the state as secular when it came to 
seeking funding. It issued statements, 
which Justice Kotler had referenced, 
indicating that it was subject to the 
city’s human rights law in the past. 
YU’s graduate schools recognize LGBT 
student groups. Most of the Supreme 
Court’s Free Exercise jurisprudence 
around educational institutions involves 
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church-operated schools, not free-
standing schools like YU, and recently 
denied certiorari in a case that would 
have presented the issue of whether a 
free-standing “religious” educational 
institution is entitled to the benefit of the 
“Church Autonomy” doctrine. Justice 
Alito’s assumption that a majority of the 
Court would necessarily rule for YU on 
the merits of its constitutional defenses 
seems itself premature.

YU is represented by The Becket 
Fund for Religious Liberty, Washington, 
D.C., and numerous religious bodies 
sought to weigh in with amicus briefs. 
Debra L. Greenberger, Katherine 
Rosenfeld, Max Selver, and Marissa R. 
Benavides, of Emery Celli Brinckerhoff 
Abady Ward & Maazel LLP, New York, 
represent the Pride Alliance. ■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

Ninth Circuit Rejects Challenge to 
Washington State Ban on Conversion 
Therapy for Minors, Paving the Way for 
Possible Supreme Court Review
By Jason Miranda

Bans on conversion therapy have 
become more common as some states 
have recognized the disastrous impact 
it has on LGBTQ youth who are 
oftentimes forced into such practices. 
In fact, we reported on the 9th Circuit’s 
ruling in a California case, Pickup v. 
Brown, on two occasions – the original 
decision in 2013 and the amended 
decision in 2014, 740 F.3d 128 (LGBT 
Law Notes, September 2013) (LGBT 
Law Notes, February 2014) – and in 
2020, on the antithesis of that ruling 
in Otto v. City of Boca Raton, 981 F.3d 
854 (11th Cir. 2020) (LGBT Law Notes, 
December 2020). Recently, the State 
of Washington passed a law banning 
the practice of conversion therapy on 
minors, sparking a lawsuit from Brian 
Tingley, a licensed marriage and family 
therapist. On September 6, 2022, the 9th 
Circuit issued an opinion denying relief 
to Tingley and upholding the conversion 
therapy ban as constitutional. Tingley v. 
Ferguson, 2022 WL 4076121, 2022 U.S. 
App. LEXIS 25312 (9th Cir. 2022).

For the second time, the 9th Circuit 
is issuing an opinion ruling a state’s 
minor conversion therapy ban to be 
constitutional under the First and 
Fourteenth Amendments. After 
its decision regarding California’s 
conversion therapy ban in Pickup 
v. Brown, 740 F.3d 1208 (9th Cir. 
2014), the 9th Circuit now examines 
Washington’s own nearly identical law, 
this time with intervening authority 
from the Supreme Court. Ruling on 
multiple claims, including freedom 
of speech and freedom of expression 
claims under the First Amendment, 
the court ultimately affirms the district 
court’s decision, ruling the Washington 
law is constitutional under its own 
binding precedent in Pickup. In a 25-
page opinion, the court spares no details, 
setting their reasoning up for potential 

future scrutiny from the conservative 
supermajority of the Supreme Court.

Conversion therapy, also known 
as “reparative therapy” or “sexual 
orientation and gender identity change 
efforts (SOGICE),” is the combination of 
therapeutic practices and psychological 
interventions designed to address and 
change a patient’s sexual orientation 
or gender identity. The American 
Psychological Association (APA), 
since removing homosexuality from 
its diagnostic list in 1973, has deemed 
conversion therapy to put “individuals at 
a significant risk of harm” and finds that 
it is virtually ineffective at changing a 
person’s gender or sexuality. Instead, 
the APA encourages an “affirming, 
multicultural, and evidence-based 
approach.” 

Washington amended its “Uniform 
Disciplinary Act,” which governs 
unlicensed practice as well as the 
discipline of those licensed under the 
Act, to include the performance of 
conversion therapy on minors under 
the age of 18 as unprofessional conduct 
worthy of disciplinary action. The 
only exemption to the statute is for 
those working under the auspices of 
a religious organization or church. 
The Act, nearly identical to that of 
California’s, clearly and plainly defines 
conversion therapy and specifies that 
the disciplinary scheme may not be 
applied to “speech by licensed health 
care providers that ‘does not constitute 
performing conversion therapy.’”

Brian Tingley is a licensed marriage 
and family therapist with over twenty 
years of experience. He does not work 
under a religious organization but 
claims “his Christian views inform his 
work.” He is a firm believer in traditional 
marriage (one man and one woman) and 
believes that a person’s sex assigned 
to them at birth is a “gift of God” that 
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trumps an individual’s own “feelings, 
determinations, or wishes.” As such, 
he chose to sue state officials claiming 
Washington’s ban violates his and his 
clients’ First Amendment free speech 
and free exercise rights and claims the 
law is unconstitutionally vague under 
the Fourteenth Amendment. The district 
court granted Washington’s motion to 
dismiss, and Tingley appealed.

Circuit Judge Ronald M. Gould first 
begins the discussion by analyzing 
Tingley’s standing to bring claims for 
himself and on behalf of his minor 
clients. Article III of the United 
States Constitution limits the court’s 
jurisdiction to “cases and controversies,” 
where standing requires a plaintiff to 
have suffered an injury in fact. When 
the alleged injury is a future one, the 
plaintiff must demonstrate there is a 
substantial risk of the injury occurring 
in the near future. Tingley’s claim, 
reliant on the potential for a future 
injury, requires him to show the injury 
is imminent. Where a First Amendment 
claim oftentimes leads to a relaxation of 
the standing requirements, Tingley must 
first satisfy a three-factor test arising 
under Thomas v. Anchorage Equal 
Rights Comm’n, 220 F.3d 1134 (9th Cir. 
2000) (en banc). First, the court must 
consider whether the plaintiff has a 
“concrete plan” to violate the law. Then, 
whether the enforcement authorities 
have communicated sufficient specific 
threat to enforce the law. Finally, 
whether there is a “history of past 
prosecution or enforcement.”

The court goes through each of 
these prongs, resulting in a finding that 
Tingley has sufficient standing to bring 
his claims against Washington. Judge 
Gould states that Tingley has intended 
to continue working with his clients 
seeking conversion therapy services, 
proving he already violates the law. 
While Washington has not made any 
statement regarding enforcement of 
the law, they have failed to disavow 
it, leading the court to believe that 
Washington may choose to enforce 
it. Then, because the law is new, the 
court errs on the side of standing for 
the final prong, determining Tingley 
has sufficient standing to bring a claim 
on his own behalf. On the other hand, 

Judge Gould holds that Tingley has 
insufficient standing to bring a claim on 
behalf of his minor clients, where third-
party standing would require more 
stringent analysis and strain Article 
III limitations on jurisdiction. Finally, 
the court holds the issues presented 
by Tingley to be sufficiently ripe for 
litigation on account of no remaining 
questions of fact. 

Proceeding to the merits, Judge 
Gould starts with what he considers the 
heart of Tingley’s claim – violation of 
his rights to free speech under the First 
Amendment. The court immediately 
refers to its prior precedent in Pickup v. 
Brown as well as a 2018 Supreme Court 
case titled National Institute of Family 
& Life Advocates v. Becerra, 138 S. 
Ct. 2361 (2018) (NIFLA) (holding 
California law requiring pregnancy 
crisis centers to alert patients about 
alternatives such as abortion to be in 
violation of the First Amendment as  
compelled speech). Tingley argues the 
NIFLA decision abrogated Pickup in its 
entirety, although the court rejects this 
notion and elaborates on how Pickup is 
still valid precedent.

Tingley, in his attempt to discredit 
Pickup, asserts the Washington law at 
question is different from the California 
law dealt with in Pickup. The court, 
citing Tingley’s own statements 
regarding the two laws as “substantially 
similar,” compares the two statutes and 
determines they are nearly identical and 
if Pickup is still valid law, it will bind that 
three-judge panel, unless specifically 
overruled by the Supreme Court. As 
such, the analysis turns to Pickup’s 
validity post-NIFLA and whether the 
Washington law Tingley seeks to enjoin 
can be held to the same standard as the 
equivalent California law on account of 
NIFLA’s intervening precedent. 

Under Pickup, the 9th Circuit 
established a “continuum approach” 
to determine whether a law seeks 
to regulate a licensed professional’s 
conduct or their personal speech, the 
latter of which would constitute a First 
Amendment violation. At one end of 
this continuum, and receiving the most 
protection, is “public dialogue” by a 
professional where a professional may 
advocate on behalf of a practice, even 

if out of bounds with the mainstream. 
In the middle is professional speech 
“within the confines of a professional 
relationship,” where certain medical 
advice may be seen as negligent and 
receives a lower scope of protection. At 
the opposite end is professional conduct 
and any such acts including medical 
treatment where, although regulation 
may have an incidental impact on 
speech, conduct at this end receives 
the least protection under the First 
Amendment.

Under California’s law, the 9th Circuit 
found the restriction on conversion 
therapy practices on minors to be aligned 
with the “conduct” end of the continuum, 
affording licensed professionals little to 
no First Amendment protection in the 
wake of such regulations. Since the law 
still allowed therapists to discuss the 
option, it did not limit their rights at 
the one end of the continuum covering 
speech but, rather, their conduct should 
they act on providing the therapy 
themselves (outside of the religious 
exceptions). The discussion then turns 
towards NIFLA and whether its decision 
requires the court to abandon its logic 
under Pickup, to which the court says 
no.

In NIFLA, the plaintiff challenged 
a California law requiring pregnancy 
clinics to inform its clients that the 
state provides free or low-cost family 
planning services, including abortion. In 
its decision, the Supreme Court rejected 
the 9th Circuit’s professional speech 
doctrine, stating professional speech has 
never been considered a unique category 
of speech warranting less protection. 
However, while it rejected this notion, 
the Court did cite situations where 
professional speech is afforded less 
protection such as compelled disclosure 
of terms of service or the regulation of 
professional conduct, even if speech 
is incidentally involved. This lines up 
with the 9th Circuit’s decision in Pickup, 
where the state’s intention is to regulate 
a licensed therapist’s conduct in relation 
to the performance of conversion 
therapy on minors. Interestingly enough, 
the court even further cites previous 
cases where regulations on professional 
conduct have been upheld, including a 
mandate compelling doctors to disclose 
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risks associated with abortions under 
Planned Parenthood of Se. Pa. v. Casey, 
505 U.S. 833 (1992), recently overruled 
on other grounds by Dobbs v. Jackson 
Women’s Health Or, 142 S. Ct. 2228.

Judge Gould, continuing in his 
elaboration of NIFLA and its effect 
on Tingley, concludes that the NIFLA 
case did not abrogate Tingley in its 
entirety but, rather, only the portion 
concerning the professional speech 
doctrine. The court, when convening 
as a three-judge panel, is required to 
obey prior precedent unless intervening 
decisions of a higher court are “clearly 
irreconcilable”. See Miller v. Gammie, 
335 F.3d 889, 899 (9th Cir. 2003) (en 
banc). In this case, Judge Gould claims 
the NIFLA intervening precedent only 
abrogated the middle portion of the 
aforementioned continuum, making the 
abrogation inapplicable to the instant 
case which only deals with the far end 
concerning conduct. 

Further down, Judge Gould elaborates 
on Tingley’s arguments that the Supreme 
Court and other circuits have previously 
declared NIFLA to abrogate Pickup in 
its entirety, an argument Judge Gould 
rejects. Most notably, he mentions the 
recent 11th Circuit decision in Otto v. 
City of Boca Raton, 981 F.3d 854 (11th 
Cir. 2020), which examined a similar 
ban on conversion therapy for minors but 
resulted in a circuit split where the court 
ruled in favor of the plaintiff, arguing the 
conversion therapy ban did not regulate 
conduct and a city or county lacks the 
authorization to create such regulations. 
This, in turn, does not abrogate Pickup 
in its entirety the way Tingley imagines 
it to, given the 11th Circuit concludes 
that there are circumstances where a 
state may, indeed, regulate professional 
conduct.

The discussion then turns to Pickup’s 
application towards Washington’s 
law, where Judge Gould concludes 
Washington has an adequate state 
interest in protecting minors from 
conversion therapy practices due to the 
harm its practices may inflict on youth 
within the state. The court then backs 
up its decision with an additional reason 
for its conclusion, reciting the Supreme 
Court’s decision in NIFLA claiming 
certain laws regulating speech belong to 

a “long tradition” of regulations subject 
to a lesser scrutiny. 

Where the notion of general 
restriction on speech is rejected by the 
Supreme Court in NIFLA, content-based 
restrictions may exist where a state has 
adequate “persuasive evidence” of a 
“tradition to that effect.” In other words, 
the state must demonstrate a tradition 
for the regulation of professional 
speech where such regulation has been 
consistently applied in the past so as to 
not infringe on free speech protections. 
As for conversion therapy, the court 
makes the case for the long tradition of 
regulations placed on those providing 
healthcare within state borders.

As a short history lesson, Judge Gould 
comments on Lambert v. Yellowley, 
272 U.S. 581 (1926), a Supreme Court 
decision upholding the state’s the right to 
regulate physician prescription of liquor 
during Prohibition, citing the American 
Medical Association’s resolution 
discouraging the use of liquor as 
medicine. Compared to the conversion 
therapy ban at hand, medical experts 
have weighed in on its dangers on the 
well-being of the minors who receive 
it, citing long-term harm and questions 
about its efficacy. Most notably, the 
court makes it a point to emphasize 
that a patient’s desire to receive a 
specific treatment does not overcome 
the right of government to regulate what 
treatments may be practiced by licensed 
professionals. If that were so, many 
would have requested gallons of liquor 
mid-Prohibition via “prescription”.

Because of this long tradition of 
medical regulation, Washington has 
even stronger support for its conversion 
therapy ban and the court makes this 
clear. Looking to Washington’s Uniform 
Disciplinary Act – which the ban falls 
under – several other limitations on 
speech exist such as the prohibition of 
treatments and procedures for personal 
gain or the false advertisement of 
procedures by “secret method.” Citing 
Dobbs once again, Judge Gould states 
that should the Washington law be 
ruled unconstitutional, it would in turn 
preclude other reasonable “health and 
welfare laws” that impact speech.

Conversion therapy, done almost 
exclusively through speech (not to 

be confused with older historical 
modalities of conversion therapy such 
as electroshock therapy), is nonetheless 
the same as any other forms of medicine 
regardless of the exclusive speech 
component, says the court. To compare 
the work of Tingley and other licensed 
professionals to simple speech such as 
discussion about the weather or a book 
club would minimize a professional’s 
rigorous training required for licensure 
by the state. As such, Judge Gould 
rules that health professionals undergo 
a stricter scrutiny and that although 
some healthcare providers use speech 
for treatment, the regulation on speech 
is incidental in regulating conduct and 
all treatment is to be regulated the same. 

Concluding on the free speech claim, 
the court discusses minors who Tingley 
claims want to receive treatment. 
Traditionally, minors have little say on 
medical procedures and in the scope 
of conversion therapy, often undergo 
undue influence from parents and adult 
figures who impose these views. The 
court further elaborates on treatment 
encouraged by those with sincerely held 
religious beliefs, especially from those 
upon whom children rely for basic needs. 
Therefore, this argument fails to account 
for individual identity and scientific 
evidence, all for the sake of children 
who may be influenced by parents to 
“believe” they want conversion therapy.

Additionally, Tingley brought forth 
a free exercise claim under the First 
Amendment, which extends to states 
via the Fourteenth Amendment. See 
Church of Lukumi Babalu Aye, Inc. v. 
City of Hialeah, 508 U.S. 520 (1993). 
The court cites Emp. Div., Dep’t of Hum. 
Res. of Or. v. Smith, 494 U.S. 872 (1990), 
where the Supreme Court held that the 
free exercise right does not excuse an 
individual of the duty to comply with 
a “valid and neutral law of general 
applicability.” In his analysis, Judge 
Gould concludes the Washington law 
satisfies neutrality, stating the law does 
not target religion nor does it refer to 
it. In fact, it even carves out exceptions 
for those practicing under the guise of 
religion. Looking to legislative intent, 
there is no hostility shown towards 
religion but rather to the “barbaric 
practices” of conversion therapy, as 
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Washington State Senator Liias puts 
simply. And finally, in the neutrality 
analysis, Judge Gould concludes that the 
law, in practice, is neutral as the harm 
caused by conversion therapy is still 
present whether religion is involved or 
not.

As for the general applicability 
analysis, Judge Gould discusses two 
ways in which a law may not be 
generally applicable, citing Fulton v. 
City of Philadelphia, 141 S. Ct. 1868 
(2021) (holding city’s refusal to contract 
with Catholic adoption service for its 
anti-same sex couple policies violates 
the Free Exercise Clause). The first is 
where there is “a formal mechanism 
for granting exceptions” and the 
second is where the law “prohibits 
religious conduct while permitting 
secular conduct.” Both instances are 
not met, where the court declines to 
state the Washington law contained 
any exceptions whatsoever, and where 
exceptions existed, they were in favor of 
religious freedom. The second instance 
is also not satisfied where no secular 
institute is treated favorably over a 
religious one. In fact, Judge Gould takes 
extra caution to insist that the law is 
targeted towards scientifically proven 
harmful tactics against minors rather 
than any sort of religious behavior. As 
a result, the court concludes the free 
exercise claim cannot stand.

In Tingley’s final claim, he states the 
Washington law is unconstitutionally 
vague under the Fourteenth 
Amendment’s Due Process Clause, 
where a law is deemed as such if it 
does not give “a person of ordinary 
intelligence fair notice of what is 
prohibited.” Operating under both the 
fair notice and arbitrary enforcement 
theories, Tingley contends the law is 
both lacking in reasonable notice of 
what is prohibited and unclear as to 
any standard for inclusion or exclusion. 
The court is quick to shut these claims 
down. For the fair notice claim, the 
court concludes that the law just needs 
to be clear in most of its intended 
applications which, in this case, is for 
licensed therapists who would claim 
to understand the implications of 
conversion therapy. As for the arbitrary 
enforcement theory, it fails because 

the law discusses what is considered 
conversion therapy and what is not, 
resulting in a lack of the vagueness 
that Tingley claims. As such, the court 
affirms the district court’s decision to 
dismiss the unconstitutional vagueness 
claim.

In a short concurrence, Judge 
Mark J. Bennett joins in the majority 
opinion with the exception of Part III 
discussing the lesser scrutiny standard 
under NIFLA and its application to the 
Washington law. He claims the entire 
section to be unnecessary, citing Part 
II’s conclusion that the court is bound by 
Pickup. As such, he believes it is unwise 
for the court to be ruling in excess of 
what is necessary where he cites what 
he believes to be the golden rule of 
judicial restraint: “if it is not necessary 
to decide more, it is necessary to not 
decide more.” (Citation omitted)

When the 9th Circuit ruled in Pickup 
in 2014, the stakes were lower. The 
Supreme Court was still balanced 
towards more liberal rulings, including 
the 2013 decision in United States v. 
Windsor (declaring the Defense of 
Marriage Act as unconstitutional) 
and their eventual 2015 decision in 
Obergefell, granting the right to same-
sex marriage. Now, the odds have shifted 
and recent rulings such as that of Dobbs 
and even the aforementioned NIFLA 
case are changing the way the Court may 
rule on future cases involving sexual 
orientation and gender identity. While 
the Supreme Court denied certiorari to 
Pickup, it may choose to grant certiorari 
to Tingley, especially with the recent 11th 
Circuit decision in Otto v. City of Boca 
Raton and its resulting circuit split.

Otto, a case about a conversion 
therapy ban on minors where the 
city and county played the role of 
defendants, ended with a ruling in favor 
of the Mr. Otto, the plaintiff, where the 
court chose to categorize talk therapy 
as constitutionally protected speech, 
creating a split in the circuits. Prior to 
Otto, no such split existed, but with the 
Supreme Court’s recent obsession with 
religious freedom, this may just be the 
impetus the conservative bloc has been 
waiting for.

Tingley is represented by Alliance 
Defending Freedom, a notorious 

organization that works endlessly to 
curtail LGBTQ rights and liberties in 
the name of “freedom.” Equal Rights 
Washington intervenes as a defendant 
with support from the National Center 
for Lesbian Rights. Judge Ronald M. 
Gould and Judge Kim McLane Wardlaw 
were appointed by President Bill 
Clinton in 1999 and 1998, respectively. 
Judge Mark J. Bennett was appointed by 
President Donald Trump in 2018. ■

Jason Miranda is a law student at New 
York Law School (class of 2024).
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Second Circuit Remands Gay Mexican Convention Against 
Torture Claim
By Bryan Johnson-Xenitelis

The U.S. Court of Appeals for 
the Second Circuit has remanded a 
Mexican gay indigenous man’s claim 
for protection under the Convention 
Against Torture (CA) for further 
consideration after finding multiple 
agency errors below in Santiaguez v. 
Garland, 2022 WL 4282257, 2022 
U.S. App. LEXIS 25967 (2nd Circuit, 
September 16, 2022).

Petitioner, an indigenous gay man 
and LGBT activist and advocate for 
transgender rights, sought CAT relief, 
claiming he would face torture if 
returned to Mexico. An Immigration 
Judge denied his claim that the Mexican 
government would acquiesce in his 
torture and the decision was affirmed 
and supplemented by the Board of 
Immigration Appeals (BIA). He filed a 
timely petition for review.

Chief Circuit Judge Debra Ann 
Livingston and Circuit Judges 
Barrington D. Parker and Eunice C. Lee 
reviewed the agency’s decision, issuing 
an opinion for the panel, which found 
that the BIA first erred by assessing 
a local non-governmental voluntary 
communal police force as if it were 
a government actor. That local force 
had reacted to the death of petitioner’s 
brother, who was murdered for being 
gay, by convicting and sentencing the 
murderer to 80 years in the communal 
judicial system. The agency reasoned 
that this police force’s actions 
undermined Petitioner’s contention 
that the police in Mexico posed a risk 
of LGBT-targeted violence; however, 
the court found that the agency erred in 
assessing this communal police force 
“as if it were a government actor, whose 
actions are reflective of Mexican public 
officials’ opposition to LGBT violence.”

Next, the court found that the agency 
erred when it discredited the Petitioner’s 
government acquiescence arguments 
based upon an incident where Mexican 
police took control of 12 towns in 
Guerrero after the community police 

force helped drug gangs disappear 43 
student protestors, explaining that this 
evidence showed that Mexican officials 
can and do intervene. The court found 
that “the IJ’s determination that a 
police response to the kidnapping of 
a large number of students supports a 
conclusion that the police might do the 
same to protect LGBT individuals is 
wholly speculative and, even more, is 
contradicted by evidence that Mexican 
public officials do not investigate 
or punish those who abuse sexual 
minorities.” 

Further, the court found that the 
agency erred in its finding that a police 
superintendent’s letter stating that 
petitioner “would not be safe from 
violence in Mexico” undermines a 
finding of government acquiescence 
because the agency claimed it “evinces 
a concern by local authorities as to the 
safety and well-being of [petitioner].” 
The court stated: “As the court sees it, 
the letter tends to support [Petitioner’s] 
assertion that the government will 
acquiesce in his torture because it shows 
that a police superintendent is aware of 
the danger [petitioner] faces and does 
not think that he can be protected.”

Moreover, the court found that 
“the IJ also erred in stating that the 
evidence does not show that Mexican 
officials torture or kill members of the 
LGBT community or acquiesce in such 
torture when the record in fact contains 
evidence of police involvement in, and 
incitement of, violence against sexual 
minorities.”

Finally, the court noted that 
“although the agency recognized that 
[Petitioner’s] claim was based in part on 
his indigenous status, it did not consider 
whether that fact would make it more 
likely that Mexican officials would 
acquiesce to torture,” and that “the 
record includes evidence that the police 
and armed forces perpetrate violence 
against and exhibit indifference towards 
indigenous, as well as LGBT, Mexicans.”

Finding that the agency had made 
“multiple errors,” the panel accordingly 
remanded to the agency “to fully 
evaluate the record evidence.”

The petitioner is represented by 
a student counsel, Noah Nix, from 
University of Georgia School of Law’s 
Appellate Litigation Clinic, with other 
students on the brief, as well as Paige 
Austin of Make the Road New York, 
Brooklyn N.Y., also on the brief. Judge 
Livingston and Senior Judge Parker 
were appointed by President George 
W. Bush. Judge Lee was appointed by 
President Joe Biden. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.
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Texas U.S. District Court Says Requiring PrEP Coverage 
Violates a Private Employer’s Religious Freedom
By Matthew Goodwin

On September 7, 2022, U.S. District 
Judge Reed O’Connor of the Northern 
District of Texas ruled in favor of 
Republican megadonor Steve Hotze’s 
company, Braidwood Management, 
Inc., holding that the Affordable Care 
Act (ACA) regulation requiring that 
health insurers cover PrEP violates the 
plaintiff’s rights under the Religious 
Freedom Restoration Act (RFRA). 
Braidwood Mgmt. v. Becerra, 2022 
U.S. Dist. LEXIS 161052, 2022 WL 
4091215.

The ruling could have sweeping 
implications depending on the remedy 
Judge O’Connor imposes—which 
he has yet to decide upon. Plaintiffs 
challenge portions of Section 2713 of 
the ACA, which requires insurers to 
offer coverage without cost-sharing 
(e.g., deductibles or co-pays) for high-
value preventive services, screenings, 
and vaccines. In other words, once 
Judge O’Connor decides the remedy, 
the ACA regulation listing drugs that 
must presently be included in health 
plan coverage, such as pre-exposure 
prophylaxis or, PrEP for short, could be 
invalid. It remains unclear whether his 
remedy will apply only to Braidwood 
and the other named Plaintiffs or might 
be broader, such as a national injunction.

As many readers know, PrEP 
is medication prescribed to many 
members of the LGBTQ+ community—
though not exclusively—to reduce the 
chances of HIV infection from sex or 
injection drug use.

It is unlikely that the government 
would prevail in an appeal to the 
conservative 5th Circuit. Thus, the 
looming, strategic question for the 
government and LGBTQ+ activists 
among others, is whether they want this 
case to be heard by the Supreme Court 
as presently constituted. 

The “PrEP mandate,” as it is 
termed in the opinion, was based 
upon the recommendations of the U.S. 
Preventive Services Task Force (PSTF). 

The PSTF was created in 1984 and 
is comprised of volunteers who are 
experts in primary care and prevention. 
The PSTF systematically reviews the 
evidence of effectiveness and develops 
recommendations for clinical preventive 
services. Prior to the ACA’s adoption 
in 2010, their recommendations were 
just that—recommendations. However, 
under the ACA certain of the PSTF’s 
recommendations assume binding 
force. The PSTF is one of three agencies 
affiliated with the Department of Health 
and Human Services (HHS) that the 
ACA vests with authority to determine 
preventive prescription medications 
that must be covered free of charge by 
insurers. 

The suit was brought by six plaintiffs 
including Braidwood. Defendants 
are HHS Secretary Xavier Becerra, 
Treasury Secretary Janet Yellen, 
and Labor Secretary Martin Walsh. 
The amended complaint interposes 
five claims, only three of which are 
dealt with in this ruling. Specifically, 
Plaintiffs allege that the PrEP mandate 
runs afoul not only of RFRA but also 
violates the Appointments Clause of 
the Constitution and the Nondelegation 
Doctrine. O’Connor’s decision was 
handed down to resolve the parties’ 
cross-motions for summary judgment.

Before addressing the merits, the 
court held that Braidwood suffered 
economic and religious injuries, thus 
conferring standing to sue. Because it 
self-insures, Braidwood must pay for the 
PrEP mandate and other preventative 
services required by the ACA and, as 
stated above, cannot impose deductibles 
or co-pays. Hotze objects to this, 
claiming that it is tantamount to making 
him pay to “facilitate and encourage 
homosexual behavior, intravenous 
drug use, and sexual activity outside 
of marriage between one man and one 
woman.”

The government had argued that 
Braidwood lacked standing for suffering 

only a hypothetical injury because no 
one on Braidwood’s employee health 
plan had submitted a PrEP coverage 
request and nobody was likely to do 
so. O’Connor, however, sided with 
Hotze that there was a present injury 
insofar as Hotze must underwrite such 
coverage and that “‘. . . make[s] [him] 
complicit’ in behaviors that violate his 
religious beliefs.”

On the merits, the court first took 
up the Appointments Clause question. 
Plaintiffs argued and Judge O’Connor 
agreed, that since 2010, the PSTF “wields 
a power to compel private action that 
resembles legislative authority.” This, 
combined with O’Connor’s ruling that 
PSTF members are principal officers 
of the United States, leads O’Connor to 
conclude that PSTF members must be 
appointed by the President and approved 
by the Senate whereas, presently, they 
are instead assembled by HHS. Therein 
lay the violation of the Appointments 
Clause.

The government had raised several 
counterarguments to the Appointments 
Clause claim, including that PSTF 
members work part-time, do not 
receive compensation, and only issue 
recommendations and not directives. 
Defendants claimed that this all added 
up to PSTF members holding positions 
which are not continuing or permanent 
– not “officers” of the government – 
and that they do not exercise significant 
authority pursuant to the laws of the 
United States, both of which are pre-
requisites for the Appointments Clause 
to apply. Judge O’Connor rejected these 
contentions in favor of Plaintiffs.

By contrast, the court, perhaps 
with a clenched jaw and gritted teeth, 
sided with the government and rejected 
Plaintiffs’ claim that the ACA’s 
preventative care mandate violates the 
nondelegation doctrine. 

Broadly, “[u]nder the doctrine of 
nondelegation, ‘when Congress confers 
decision-making authority upon 
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agencies Congress must ‘lay down by 
legislative act an intelligible principle 
to which the person or body authorized 
to [act] is directed to conform.’’” Here, 
Judge O’Connor wrote that the while 
the “. . . Supreme Court has hinted that 
it may agree with Plaintiffs . . .” “[a]t 
least as to the [Human Resources and 
Services Administration],” the Supreme 
Court had not actually ruled, and 
current Fifth Circuit precedent required 
rejection of Plaintiffs’ nondelegation 
claim. Concerning the PSTF, that 
precedent forced the court to conclude 
that Congress had appropriately limited 
the authority delegated and provided 
the PSTF with intelligible principles 
governing its decision-making as to 
what preventative care services must be 
covered under the ACA.

Turning to the RFRA claim, Judge 
O’Connor wrote, “[t]he PrEP mandate 
substantially burdens the religious 
exercise of Braidwood’s owners.”

“Hotze objects to providing coverage 
for PrEP drugs because he believes that 
(1) the Bible is ‘the authoritative and 
inerrant word of God,’ (2) the ‘Bible 
condemns sexual activity outside 
marriage between one man and one 
woman, including homosexual conduct,’ 
(3) providing coverage of PrEP drugs 
“facilitates and encourages homosexual 
behavior, intravenous drug use, and 
sexual activity outside of marriage 
between one man and one woman,’ and 
(4) providing coverage of PrEP drugs 
in Braidwood’s self-insured plan would 
make him complicit in those behaviors. 
Yet the ACA requires Braidwood to 
provide coverage for PrEP drugs.” 

Braidwood’s burden on its RFRA 
claim was to show (1) a specific religious 
exercise is grounded in a sincerely 
held religious belief and, (2) that the 
government burdens such exercise by, 
“. . . for example, forcing [it] to engage 
in conduct that seriously violates [its] 
religious beliefs.” The government 
may, nonetheless, permissibly burden 
Braidwood’s religious free exercise 
if the government demonstrates that 
the burden is (1) in furtherance of a 
compelling governmental interest, and 
(2) is the least restrictive means of 
compelling the governmental interest.

Because of the precedent set years 
ago by Burwell v. Hobby Lobby Stores, 
573 U.S. 682 (2014), the government 
did not dispute that the PrEP mandate 
would constitute a substantial burden 
if Braidwood were able to demonstrate 
a sincerely held belief. Hobby Lobby, 
of course, was the case in which the 
Supreme Court not only ruled RFRA 
could be invoked by a corporation, but 
also held that the ACA mandate for 
employer policies to cover contraception 
or face penalties was a substantial 
burden on Hobby Lobby, a for-profit 
closed corporation owned by individuals 
with religious objections to providing 
the coverage. 

Instead, the government argued that 
Hotze’s beliefs that PrEP encourages 
and facilitates certain behavior was 
without factual support and Hotze had 
not put forward any empirical evidence 
to support his beliefs. 

O’Connor wrote: “. . . Defendants 
inappropriately contest the correctness 
of Hotze’s beliefs, when courts may test 
only the sincerity of those beliefs. The 
Supreme Court has ‘made it abundantly 
clear that, under RFRA, [HHS] must 
accept the sincerely held complicity-
based objections of religious entities.’” 
[Emphasis in original].

Wrote the Supreme Court in Hobby 
Lobby, “Defendants may not ‘tell the 
plaintiffs that their beliefs are flawed’ 
because the connection between the 
morally objectionable conduct and 
complicity in the conduct is ‘simply 
too attenuated’. . . In other words, ‘[i]f 
an employer has a religious objection to 
the use of a covered contraceptive, and 
if the employer has a sincere religious 
belief that compliance with the mandate 
makes it complicit in that conduct, then 
RFRA requires that belief be honored.’”

O’Connor ruled that the government. 
. . “do[es] not show a compelling interest 
in forcing private, religious corporations 
to cover PrEP drugs with no cost-sharing 
and no religious exemptions. Defendants 
provide no evidence of the scope of 
religious exemptions, the effect such 
exemptions would have on the insurance 
market or PrEP coverage, the prevalence 
of HIV in those communities, or any 
other evidence relevant ‘to the marginal 

interest’ in enforcing the PrEP mandate 
in these cases . . . Moreover, the ACA’s 
exemptions for grandfathered plans 
and employers with fewer than fifty 
employees undermines Defendants’ 
claim of the ‘critical importance of 
reducing barriers to PrEP access . . .’ 
Defendants outline a generalized policy 
to combat the spread of HIV, but they 
provide no evidence connecting that 
policy to employers such as Braidwood, 
nor do they provide evidence 
distinguishing potential religious 
exemptions from existing secular 
exemptions. Thus, Defendants have not 
carried their burden to show that the 
PrEP mandate furthers a compelling 
governmental interest.”

Finally, the court said that even if the 
government had carried its compelling 
interest burden, it had not shown that 
requiring insurance plans, and by 
extension employers sponsoring those 
plans, to cover 100% of the cost of 
PrEP was the least restrictive means 
of its stated objective of reducing the 
spread of HIV. Calling again upon 
Hobby Lobby, O’Connor implied that 
the most “straightforward way” of 
ensuring access to PrEP would be for 
the government “to assume the cost 
of providing PrEP drugs to those who 
are unable to obtain them due to their 
employers’ religious objections.”

The court set a deadline of September 
9, 2022 for the parties to submit a 
briefing schedule outlining when they 
would provide their preferred scope of 
relief. 

Judge O’Connor was appointed by 
George W. Bush in 2007. He has issued 
several injunctions against policies 
adopted by the Obama and Biden 
administrations.

Braidwood and Hotze were 
represented by Jonathan Mitchell, Esq., 
who helped draft Texas’s Senate Bill 8, 
which “deputizes” private citizens to sue 
individuals as “bounty hunters” to sue 
anyone who “aids or abets” an abortion 
after about six weeks of pregnancy. ■

Matthew Goodwin is a partner at Brady 
Klein Weissman LLP in New York City, 
specializing in matrimonial and family 
law.
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N.Y. Federal District Court Rules That Christian Adoption 
Agency May Refuse to Provide Services to Same-Sex Couples 
as a Matter of Freedom of Speech
By Ashton Hessee

On September 6th and 28th, Judge 
Mae A. D’Agostino of the U.S. District 
Court for the Northern District of New 
York issued the latest rulings in matters 
involving New Hope Family Services 
(New Hope), a Christian adoption 
agency that operates in accordance 
with its religious belief that same-
sex couples and unmarried adults 
are unfit to be adoptive parents. New 
Hope Family Services v. Poole, 2022 
WL 4094540, 2022 U.S. Dist. LEXIS 
160590 (N.D.N.Y., Sept. 6, 2022); New 
Hope Family Services v. James, 2022 
WL 4494277, 2022 U.S. Dist. LEXIS 
175572 (N.D.N.Y., Sept. 28, 2022).

The first of these two decisions is a 
civil rights action filed against Sheila J. 
Poole, the Acting Commissioner for the 
Office of Children and Family Services 
of New York (OCFS), who allegedly 
infringed upon New Hope’s First and 
Fourteenth Amendment rights by 
requiring the adoption agency to comply 
with a state civil rights regulation. New 
Hope was granted summary judgment 
and a permanent injunction by the 
district court, while OCFS’s motion for 
summary judgment was denied.

The second case considered by 
the district court in September was 
between New Hope and several 
defendants including New York State 
Attorney General Letitia James, 
Deputy Commissioner of the New York 
Division of Human Rights (NYDHR) 
Licha Nyiendo, Deputy Commissioner 
for Enforcement of NYDHR Melissa 
Franco, Deputy Commissioner for 
Regional affairs of NYDHR Gina 
Martinez, Syracuse Regional Director 
of NYDHR Julia Day, and Onondaga 
County District Attorney William 
Fitzpatrick. During the course of the 
preceding action, New Hope filed suit 
seeking a preliminary injunction in 
protection against the enforcement 
of two other state civil rights statutes. 
Judge D’Agostino granted New Hope’s 

motion and denied the Defendants’ 
motion to dismiss. 

In 2010, New York State codified the 
right to adopt for unmarried couples 
regardless of their sexual orientation 
by amending the existing Domestic 
Relations Law. OCFS subsequently 
informed authorized adoption agencies 
of this amendment and explained that 
the change would be brought into 
compliance with existing case law in 
the interest of supporting “fairness and 
equal treatment of families that are 
ready, willing, and able to provide a 
child with a loving home.” OCFS also 
informed agencies that application of 
the amendment effectively prohibited 
“discrimination based on sexual-
orientation in the adoption study 
assessment process.” This amendment 
signified a departure from the prior law 
in New York which limited adoption 
exclusively to either unmarried single 
adults or “an adult husband and his 
adult wife.”

In November 2013, OCFS 
communicated to authorized adoption 
agencies that the new title 18 N.Y.C.R.R. 
§421.3(d), which prohibits the 
discrimination of adoptive parents “on 
the basis of race, creed, color, national 
origin, age, sex, sexual orientation, 
gender identity or expression, marital 
status, religion, or disability,” would 
additionally be taken in accordance 
with existing case law. To comply with 
this regulation, agencies are expected to 
take “reasonable steps to prevent such 
discrimination or harassment” from 
their staff by means of appropriate 
disciplinary measures. 

As a Christian organization, it is 
New Hope’s practice, in accordance 
with its “Special Circumstances” 
policy, to refer same-sex couples and 
single people looking to adopt a child 
to other organizations and to recuse 
itself from providing adoption services 
to such applicants. This policy is 

informed by New Hope’s religious 
belief that the “best interest of a child” 
is to be raised by its understanding of 
the biblical model of a family – “one 
man married to one woman for life.” 
This practice was flagged by OCFS in 
2018 during routine on-site evaluations 
and prompted communication from the 
Office to New Hope, advising them that 
this behavior was in violation of the anti-
discrimination policy required by state 
law. OCFS told New Hope that if it did 
not cease its referral practice and begin 
processing applications for same-sex 
couples, it would lose its authorization 
to provide adoption services in New 
York and be forced to close. 

New Hope’s litigation on this matter 
began in December 2018, when it filed a 
civil rights action seeking a preliminary 
injunction against OCFS, asserting that 
the 2013 regulation violated various 
constitutional rights under the First and 
Fourteenth Amendments – particularly 
those of Free Exercise, Free Speech, 
Freedom to Associate, and Equal 
Protection. In response, OCFS moved 
to dismiss New Hope’s complaint in its 
entirety. Judge D’Agostino concluded 
that on its face, title 18 N.Y.C.R.R. 
§421.3(d) was neutral and generally 
applicable, and thus subject to rational 
basis review. Additionally, she found 
that New Hope’s constitutional rights 
were not infringed by its application, 
and that the regulation was rationally 
related to a number of legitimate 
government interests. Judge D’Agostino 
dismissed New Hope’s complaint 
for failure to state a claim, denied its 
motion for preliminary injunction as 
moot, and granted OCFS’s motion to 
dismiss, see 387 F. Supp. 3d 194. New 
Hope appealed to the Second Circuit.

In their ruling, 966 F.3d 145 (2020), 
the Second Circuit explained that the 
dismissal of New Hope’s claims was 
premature. While there is no question 
that the regulation at issue prevents 
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New Hope from conducting its 
adoption ministry in accordance with 
its religious beliefs, the Circuit Court 
emphasized that “even if such intrusion 
on the exercise of religion would not 
violate the First Amendment,” it cannot 
be concluded as a matter of law that the 
regulation is facially neutral and not 
informed by “hostility toward certain 
religious beliefs.” Citing Masterpiece 
Cakeshop v. Colo. Civil Rights Comm’n, 
the court wrote that “the pleadings 
give rise to a sufficient ‘suspicion’ of 
religious animosity” to justify discovery 
before dismissing New Hope’s claims. 
Summarizing their findings, the court 
explained that “none of New Hope’s 
First Amendment claims – for Free 
Exercise of Religion, for Free Speech on 
a theory of compelled speech, and for 
Free Speech on a theory of expressive 
association – can be dismissed at 
the pleadings stage.” Accordingly, 
the Second Circuit granted a narrow 
temporary injunction on behalf of New 
Hope as well as reversed and remanded 
the case back to the district court and 
Judge D’Agostino for consideration of 
the motion of a preliminary injunction. 
Said preliminary injunction was granted 
in October 2020. See 493 F. Supp.3d 44.

The issue decided during September 
2022 is that of New Hope and OCFS’s 
respective motions for summary 
judgment. In order for a motion for 
summary judgment to be granted, 
the court must determine that there 
are no genuine issues of material fact 
necessary to make a decision as a matter 
of law. A genuine issue of material fact 
is present when “the evidence is such 
that a reasonable jury could return a 
verdict for the nonmoving party.” 

First, Judge D’Agostino revisits 
the issue of the “government speech” 
doctrine, which, when applied, 
removes speech from First Amendment 
protection. OCFS claims that actions 
taken by New Hope in compliance 
with title 18 N.Y.C.R.R. §421.3(d) fall 
under government speech, as opposed 
to individual free speech. However, 
according to the Supreme Court in 
Matal v. Tam, “the mere fact that the 
government authorizes, approves, 
or licenses certain conduct does not 
transform the speech engaged therein 

into government speech.” In their 
findings, the Circuit was unable to 
identify any conduct or speech by New 
Hope that consisted of government 
speech, seeing that (1) adoption is not 
a typical means for the government to 
communicate with the public, (2) the 
public did not perceive New Hope’s 
“expressive activities” to be of the 
State’s messaging, and (3) that the 
messages expressed by New Hope are 
not “so controlled by New York as to be 
the State’s own.”

OCFS asserts that it brings new 
evidence to contradict the Circuit’s 
findings. However, the only item 
provided is a declaration by Carol 
McCarthy, the Director of Adoption 
Service for New York State. In this 
declaration Ms. McCarthy states that 
there is no difference in how New York 
applies regulations to public adoption 
agencies versus private ones. The court 
here defers to the Circuit’s caution against 
extending the doctrine of government 
speech and finds this declaration to be 
irrelevant in identifying such speech. 
Considering that OCFS offered no 
additional evidence, the court concludes 
that “none of New Hope’s expressive 
conduct or other speech constitutes 
government speech.”

Next, Judge D’Agostino reconsiders 
whether 18 N.Y.C.R.R. §421.3(d) 
compels or prohibits New Hope’s 
speech. In doing so, she looks to several 
rulings by the 2nd Circuit in its decision 
reversing Judge D’Agostino’s dismissal 
of the case. First, the Circuit found that 
by requiring New Hope to “engage in 
the speech required” to place children 
with unmarried and same-sex couples, 
OCFS compelled its speech as well as 
conduct. Secondly, the Circuit noted 
that more discovery was necessary to 
determine the extent that New Hope 
would be able to comply with OCFS’s 
regulation, while still expressing its 
view that “adoption by unmarried and 
same-sex couples is not in the best 
interests of a child.” At present, OCFS 
has brought no additional evidence to 
support that the regulation would not 
limit or compel New Hope’s Speech, 
or that New Hope does not engage in 
speech when it places children with 
selected couples. 

Nonetheless, OCFS maintains its 
argument that the regulation restricts 
only conduct, and that the process of child 
placement does not constitute speech. In 
doing so, OCFS relies on the Supreme 
Court’s conclusion in Rumsfeld v. Forum 
for Academic & Institutional Rights, 
Inc, that “prohibitions on discrimination 
regulate conduct, not speech, even 
if they may impact statements about 
access to goods or services.” However, 
the district court does not consider this 
finding to establish “a general rule” 
that anti-discrimination regulations 
exclusively restrict conduct. Further, 
the court distinguishes the ability of 
the parties in Rumsfeld to engage in 
protest speech without compromising 
the required conduct from New Hope’s 
ability to express their opposing views. 
As noted by the Circuit and undisputed 
by OCFS, expression by New Hope 
of their views of the best interest of 
children would likely result in a lawsuit 
under the regulation “the next day.” 
Therefore, the district court now finds 
that the regulation effectively compels 
or prohibits speech in a way that is only 
permissible if OCFS can prove “that it 
is narrowly tailored to serve compelling 
state interests.” 

During the October 2020 
consideration of a preliminary 
injunction, the district court identified 
two compelling interests of the state: 
preventing discrimination based on 
sexual orientation or marital status and 
increasing the pool of potential adoptive 
parents. In response, New Hope asserts 
that these interests run contrary to the 
evidence of record because (1) closure of 
New Hope would decrease the amount 
of potential adoptive families; (2) New 
Hope has never technically “deprived 
any adult an opportunity to adopt”; 
and (3) “extensive exceptions” to the 
regulation “undermine the ‘contention 
that . . . non-discrimination policies can 
brook no departures.’” The district court 
explains that these arguments speak 
to whether the regulation is narrowly 
tailored, rather than whether increasing 
the number of potential adoptive parties 
is a compelling interest. Therefore, 
Judge D’Agostino concludes that in an 
absence of contradicting evidence, the 
interests are indeed compelling.
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On the issue of whether the regulation 
is narrowly tailored to further the 
state’s compelling interests, the district 
court previously found that it was not 
narrowly tailored because (1) it does not 
include a religious accommodation that 
was present in the existing Domestic 
Relations Law §110; (2) a closure of 
New Hope would be counterproductive 
to maximizing the pool of adoptive 
families; and (3) New Hope’s process 
of referring same-sex couples and 
single adults to other agencies serves 
as a “more tailored means of avoiding 
discrimination” than a total closure 
would be. While OCFS refutes these 
conclusions, it provides no evidence 
of contrary findings. As a result, the 
district court upholds the past ruling that 
the regulation is not narrowly tailored to 
advance the compelling state interests. 

Lastly, the district court finds that 
a permanent injunction is warranted. 
Accordingly, Judge D’Agostino 
confirms that (1) New Hope succeeded 
on the merits of its First Amendment 
claims, (2) it suffered an irreparable 
injury at the loss of free speech that 
monetary damages could not remedy, 
(3) faces greater hardship than OCFS 
by risking its First Amendment rights 
and potential closure, and (4) the public 
would not be disserved by the First 
Amendment being protected. Due to 
New Hope’s successful Free Speech 
claim, the district court refrains from 
addressing the remaining issues, as 
the appropriate remedies would not 
vary. Therefore, New Hope’s motion 
for summary judgment is granted, 
along with a permanent injunction 
prohibiting OCFS from enforcing 18 
N.Y.C.R.R. §421.3(d) inasmuch as it 
would require New Hope to cease its 
referral practice and place children 
with same-sex or unmarried couples. 
By basing its ruling entirely on the free 
speech claim, the district court avoided 
having to take on the complicated free 
exercise and freedom of association 
issues under the First Amendment, or 
the Equal Protection claim under the 
14th Amendment.

On August 19, during the course 
of the previously discussed litigation, 
an individual contacted New Hope to 
inquire about their adoption services. 

After being informed of their referral 
policy, the individual filed a “lengthy, 
single-spaced” complaint with the 
New York Division of Human Rights 
(NYDHR), citing violations of New 
York laws including 18 N.Y.C.R.R. 
§421.3(d). Following the complaint, the 
NYDHR sent New Hope a letter with 
the complaint attached and requested a 
response within 15 days.

New Hope subsequently filed suit on 
September 17, seeking a preliminary 
injunction to protect their First and 
Fourteenth Amendment rights and 
prohibit the enforcement of New York 
Executive Law §296(2)(a) and New York 
Civil Rights Law §40-c. New Hope 
argues that these laws are inapplicable 
because (1) it is not a place of public 
accommodation as the laws require, 
and (2) the laws would not pass a strict 
scrutiny analysis which a violation of 
the First Amendment triggers. 

Conversely, the Defendants cross-
motioned to dismiss the complaint on the 
grounds that (1) jurisdiction is improper 
due to the Younger abstention rule, (2) 
New Hope failed to state a claim against 
the Attorney General, (3) the laws have 
not yet been enforced, and (4) New Hope 
has failed to prove irreparable injury to 
the standard of injunctive relief.

According to the Supreme Court, 
the Younger exception would remove 
a case from federal court only in three 
situations involving the state: “ongoing 
criminal prosecutions, certain civil 
enforcement proceedings, and civil 
proceedings involving certain orders 
uniquely in furtherance of the state 
courts’ ability to perform their judicial 
functions.” The district court rationalizes 
that because the NYDHR proceedings 
are not criminal and do not involve a 
state court’s judicial functionality, the 
Younger exception may only be applied 
here if the proceedings fit into the 
“certain civil enforcements” category. 

Considering that the NYDHR 
proceeding was still in the “investigative 
phase” when the federal complaint was 
filed, Judge D’Agostino reasons that it 
does not qualify as a civil enforcement 
proceeding in the way that Younger 
abstention requires. Therefore, the 
Defendants’ motion to dismiss on this 
reasoning is denied.

In regard to their argument that New 
Hope failed to state a claim against the 
New York State Attorney General, the 
Defense claims that Defendant James 
“has no connection” and “plays no role” 
in enforcement of the laws at issue or 
the relevant administrative processes. 
However, the district court finds that 
in her official capacity, James has the 
authority to enforce the laws against 
New Hope by (1) filing complaints with 
NYDHR, (2) “prosecuting violations 
of NYDHR orders’’ as well as statutes 
including Civil Rights Law §40-c, and 
(3) “initiating civil actions to enforce 
NYDHR orders upon the request of the 
NYDHR commissioner.” Therefore, 
this motion to dismiss is also denied.

Addressing the Defendants’ motion 
to dismiss based on New Hope’s lack of 
standing and injury, Judge D’Agostino 
distinguishes the necessary elements 
of an “injury in fact” and an injury 
based on a credible threat. According 
to Second Circuit precedent, an injury 
based on threat can substitute for an 
injury in fact for purposes of standing 
in particular circumstances. In these 
circumstances, the threat must not be 
speculative or hypothetical. Because 
(1) the Defendants have the authority 
to prosecute and impose fines and 
criminal penalties for violations, 
and (2) it can be presumed that the 
Government will enforce the law, New 
Hope has established a “credible threat 
of prosecution under Civil Rights Law 
§40-c.” Therefore, the Defendants’ 
motion to dismiss on these grounds is 
denied.

Finally, Judge D’Agostino addressed 
New Hope’s motion for a preliminary 
injunction. The law at issue prohibits 
discrimination against any person by 
“any place of public accommodation” 
on the basis of one’s sexual orientation, 
gender identity, sex, or marital 
status. Whether these statutes apply 
to New Hope depends on whether 
adoption agencies qualify as “public 
accommodations.’’ In the Fulton case, 
the Supreme Court ruled that under 
a Philadelphia ordinance, a “private 
religious foster agency” did not constitute 
a place of public accommodation, due to 
the “rigorous nature” of the foster care 
evaluation process. 
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To distinguish the Fulton findings 
from New Hope, the Defendants allege 
that the language of the New York law 
differs from the Philadelphia ordinance 
in that it is broader and more expansive. 
However, the district court finds Fulton 
just as persuasive to this matter. Thus, 
New Hope demonstrates a likely success 
on the merits. In a similar fashion to 
the permanent injunction in the Poole 
matter, Judge D’Agostino finds that the 
balance of equities and preservation of 
the First Amendment weigh in favor of 
New Hope. Therefore, a preliminary 
injunction is appropriate, and “will 
merely preserve the existing status quo 
as litigation proceeds in this matter and 
in the Poole action.”

New Hope’s recent victories bring 
into frame the legal landscape of 
LGBTQ+ adoption rights in the era of 
the Supreme Court’s ruling in Fulton v. 
Philadelphia, leaving the future of anti-
discrimination regulations all the more 
uncertain. 

The Plaintiff in both cases is 
represented by lawyers affiliated with 
Alliance Defending Freedom. The 
New York Attorney General’s Office 
represents the defendant officials. Judge 
D’Agostino was appointed by former 
President Barack Obama. ■

Ashton Hessee is a law student at New 
York Law School (class of 2024).

U.S. District Court Tosses Constitutional 
& Title IX Challenge to Florida “Don’t 
Say Gay” Provision on Standing 
Grounds
By Arthur S. Leonard

Florida Equality is lead plaintiff 
in a lawsuit filed in the U.S. District 
Court in Tallahassee claiming that that 
one provision – colloquially labeled 
“Don’t Say Gay” – in a recently-enacted 
Florida law, H.B. 1557, that has not yet 
gone into effect violates the Plaintiffs’ 
rights under the Constitution and Title 
IX of the Education Amendments of 
1972. The provision, which is codified 
at Fla. Stat. Sec. 1001.42(8)(c)(3), 
provides: “Classroom instruction by 
school personnel or third parties on 
sexual orientation or gender identity 
may not occur in kindergarten through 
grade 3 or in a manner that is not 
age-appropriate or developmentally 
appropriate for students in accordance 
with state standards.” The original 
defendants include Governor Ron 
DeSantis, the Commissioner of 
Education, the Florida Department 
of Education, the Florida State Board 
of Education, Board of Education 
members, and individual school districts 
in which plaintiffs live, work, or study. 
An amended complaint refined the suit 
and dropped some of the defendants, 
including the governor, leaving the 
state Board of Education as the lead 
defendant. The case was assigned 
to U.S. District Judge Allen Winsor, 
a Trump appointee and Federalist 
Society member, who granted motions 
by all but one of the defendants (one of 
the individual school districts, which 
had answered the complaint rather than 
move to dismiss it) to dismiss the case 
on September 29. Equality Florida v. 
Florida State Board of Education, Case 
No. 4:22-cv-134-AW-MJF (Order on 
Motions to Dismiss). The court’s Order 
did not appear on Westlaw or Lexis by 
mid-October, but a copy was posted by 
Florida Equality on its website.

The dismissal motions asserted 
lack of jurisdiction, 11th Amendment 

immunity, improper venue, and 
improper shotgun pleading. Judge 
Winsor focused on the asserted lack of 
jurisdiction, concluding that none of the 
plaintiffs had alleged facts sufficient to 
establish standing to sue under Article 
III of the Constitution, and dismissing 
without prejudice on that basis, giving 
plaintiffs two weeks to file an amended 
complaint if they could allege facts 
sufficient to establish standing by at 
least one plaintiff.

After going through a voluminous 
complaint replete with factual 
assertions by the organizational and 
individual plaintiffs, Judge Winsor 
found that neither the individual nor 
the organizational plaintiffs had shown 
“traceability or redressability” as to 
“most of their asserted harms.” “The 
principal problem,” he wrote, “is that 
most of Plaintiffs’ alleged harm is not 
plausibly tied to the law’s enforcement 
so much as the law’s very existence. 
Plaintiffs contend the law’s passage, 
the sentiment behind it, the Legislators’ 
motivation, and the message the law 
conveys all cause them harm. But no 
injunction can unwind any of that . 
. . . So Plaintiffs’ allegations must tie 
their alleged harm to Defendants’ 
enforcement of the law,” because a 
federal court’s jurisdiction in such a 
case, he wrote, extends only to enjoining 
“executive officials from taking steps to 
enforce a statute.” 

Judge Winsor wrote that the 
complaint is “replete with allegations 
showing their asserted injuries flowed 
from something other than the law’s 
enforcement. Indeed, they allege that 
the laws’ ‘harmful effects’ were ‘already 
manifest’ even before the law became 
effective – before, that is, it even could 
be enforced.” Winsor recited various 
incidents recounted in the complaint, 
noting that none of them directly 
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involved enforcement activities by state 
officials named in the complaint, but 
rather seemed to be incidents in which 
schools or school officials took actions 
which they thought were intended 
although not specified in the law, or in 
which individual plaintiffs alleged that 
they feared some harm if they were 
open about being LGBT or having a 
same-sex spouse, or that they would 
be singled out for adverse treatment 
in their schools if they were openly 
critical of the law or spoke affirmatively 
about their sexuality. One prominent 
example cited in the complaint was a 
student valedictorian whose principal 
censored his commencement speech 
to remove mention of his LGBT rights 
activism, as a result of which he re-
wrote the speech to speak in metaphors 
and communicate his intended message 
to his listeners.

“The law is enforced against school 
districts – not individual teachers,” 
wrote Winsor. “With or without the 
law, school districts direct teachers as 
to what they may or may not teach.” 
He concluded that as to individual 
teacher plaintiffs, the complaint lacked 
any allegation that their local districts 
authorized teaching about sexual 
orientation or gender identity in ways 
that would be affected by the law when it 
goes into effect. He also found that their 
allegations of “chilled expression” were 
not sufficient to show “constitutionally 
cognizable” harm to them. While 
acknowledging that courts have in 
the past found standing to challenge 
laws whose potential for enforcement 
may chill speech, “Nonetheless,” 
he wrote, “one cannot demonstrate 
standing merely by announcing a 
chill. A plaintiff must show that the 
challenged law arguably forbids the 
chilled speech and that exercising the 
speech may have real consequences. 
That is what is missing here.” He found 
that because the law is to be enforced 
against school districts, not against 
individual teachers, plaintiffs had 
“not shown any probability that they 
themselves will suffer consequences 
if there is ‘classroom instruction on 
sexual orientation or gender identity.’” 
Allegations of actual enforcement 
threat against teachers are lacking.

Winsor takes a narrow view of the 
law, which on its face does not extend 
beyond a regulation of curriculum, while 
the plaintiffs were aiming at the broader 
effects of the law, which they assert was 
prompting school administrators to 
generate an atmosphere of fear around 
the subjects of sexual orientation 
and gender identity that Winsor was 
unwilling to find sufficient to lift the 
suit before him from a request for an 
advisory opinion to an actual “case or 
controversy” as required for the court to 
have jurisdiction. “Although they allege 
a ‘culture of fear created by H.B. 1557,’” 
he wrote, “Plaintiffs point to no actual 
stigmatic injury.” 

The court also rejected claims 
of standing by the organizational 
plaintiffs, finding that their allegations 
of “diversion of resources” in order 
to counter what they alleged were the 
unconstitutional and discriminatory 
effects of the law were insufficient at 
this point to confer standing. “To the 
extent Plaintiffs allege future injury,” he 
wrote, “their allegations are too vague 
or speculative to sustain their burden at 
this stage. It is not enough, for example, 
to allege vaguely that ‘the organizations 
themselves are suffering injury to their 
mission and by virtue of the need to 
divert resources to combat an unjust 
law.” The opinion also disposed of some 
defense arguments peculiar to particular 
school districts, and found that the 
complaint fell short in its specification 
of damages that could be connected 
to future hypothetical enforcement 
of the law. He also concluded that the 
complaint, which “includes more than 
300 paragraphs spanning 114 pages,” 
fell afoul of Federal Rule 8(a)(2), by 
failing to provide “a short and plain 
statement of the claim showing that 
the pleader is entitled to relief,” after 
having described the complaint as “a 
quintessential shotgun pleading” in 
that Plaintiffs “allege all facts into all 
claims, with each claim incorporating 
all proceeding claims.”

The court gave the plaintiffs 14 
days from the issuance of the Order to 
file an amended complaint, and gave 
defendants up to 14 days to respond 
to it, instructing: “Plaintiffs must 
specify which factual allegations are 

against which Defendants; against 
which Defendants which Plaintiff(s) 
seek damages, and on what basis; and 
which factual allegations support which 
claims for relief.”

Stepping back from the details – 
and this account merely scratches the 
surface of the court’s 25-page Order – it 
sounds like a largely political complaint, 
which was based on the rhetoric used by 
opponents of H.B. 1557 to characterize 
the measure as extending far beyond its 
specific language – has been met with 
a somewhat political response by the 
court, which focused in on the actual 
language of the challenged provision 
and gave it a rather literal construction 
for purposes of its standing analysis. 
The court’s wide-ranging demolition 
of the amended complaint makes it 
unlikely, but perhaps not impossible, 
that a new complaint can be quickly 
constructed that will withstand Judge 
Winsor’s scrutiny.

In its press release responding to 
the decision, Equality Florida asserts 
that the judge’s opinion “acknowledges 
that rhetoric like that being used by 
Governor DeSantis and the zealotry 
of school districts desperate to avoid 
his ire are at the root of the chilling 
effects we’re witnessing across the 
state. The toxic climate being created 
by the governor and his allies to score 
cheap political points is, indeed, 
causing damage.” The problem is – 
perhaps – that a judge who wants to 
avoid ruling on the merits has found 
a convenient path through Article III 
standing requirements (which Equality 
Florida describes as “technicalities”) to 
avoid ruling on the case. But they are 
not mere technicalities. If Judge Winsor 
has correctly analyzed the jurisdictional 
issues, it may appear that only school 
districts that are willing to go out on a 
limb to take on the state government 
would have standing to seek the kind 
of injunctive relief that Plaintiffs were 
aiming for in this lawsuit. An appeal 
of a final dismissal would go first to 
the U.S. Court of Appeals for the 11th 
Circuit.

The plaintiffs are represented by 
Kaplan Hecker & Fink, LLP; the 
National Center for Lesbian Rights; and 
Elizabeth F. Schwartz, PA. ■
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NYC Housing Court Judge Suggests a Same-Sex “Triad” May 
Be a “Family” Under Tenant Protection Regulations
By Arthur S. Leonard

A New York City Housing Court 
judge ruled on September 23 in West 
49th Street LLC v. O’Neill, 2022 N.Y. 
Misc. LEXIS 4896, 2022 WL 4392993, 
2022 NY Slip Op 22296 (NYC Civ. Ct., 
NY Co.), that it was possible for two 
different men to have been members of a 
deceased gay tenant’s family at the same 
time. Rejecting the landlord’s motion 
to evict the man who had been living 
in the apartment with the decedent, 
Judge Karen May Bacdayan decided 
that Markyus O’Neill should have the 
opportunity to prove that he was a family 
member of Scott Anderson, despite 
the landlord’s evidence that Robert 
Romano swore that he was Anderson’s 
life partner, even though they lived in 
separate apartments.

The case turns in part on the 
meaning of the New York Court of 
Appeals’ decision in Braschi v. Stahl 
Associates Company, 74 N.Y.2d 201, 
543 N.E. 2d 49, 544 N.Y.S.2d 784 
(1989), the first U.S. appellate decision 
to recognize that a same-sex couple 
living together could be considered a 
family, as it was later formalized in 
regulations by the N.Y. State Division of 
Housing and Community Renewal and 
the state legislature. See 9 NYCRR Sec. 
2204.6(d)(3)(i)(a)-(h). 

As the AIDS epidemic swept through 
the gay community in New York City 
during the 1980s, many men faced 
eviction from their homes when their 
life partners died from AIDS, because 
the lease to the apartment they shared 
was in the deceased partner’s name. 
Landlords then generally resisted efforts 
by gay men to have their partners added 
to the lease. Rent regulations provide 
that when a tenant dies, members of his 
family living with him in the apartment 
are entitled to become successor tenants. 
Landlords argued that same-sex couples 
were not family members because 
same-sex marriages did not exist. In the 
tight rental housing market of the time, 
landlords were eager for vacancies that 

could lead to large rent increases or even 
total decontrol of an apartment’s rent, so 
landlords had no incentive to agree to 
add same-sex partners to rent-regulated 
leases.

When one such case came to the 
Court of Appeals, that court decided that 
the absence of a definition of the term 
“family” in the rent regulations left it 
open to the court to adopt a “functional 
definition.” If Miguel Braschi, the 
survivor of such a relationship, could 
prove to the court that his relationship 
with his deceased partner was “familial,” 
he should have the same right as a legal 
spouse to stay in the apartment. The 
subsequently-adopted regulations set out 
a list of factors that courts could consider 
in deciding whether a relationship 
was familial, such as longevity, shared 
expenses and common necessities of 
life, intermingled finances, engaging in 
family-type activities, formalizing legal 
obligations (wills, powers of attorney), 
“holding themselves out as family 
members,” regularly performing family 
functions for each other, and “engaging 
in any other pattern of behavior, 
agreement, or other action which 
evidences the intention of creating a 
long-term, emotionally committed 
relationship.” Significantly, the section 
of the regulations listing the factors 
also stated: “In no event would evidence 
of a sexual relationship between such 
persons be required or considered.”

Scott Anderson, the “tenant of 
record” in the apartment in this case, 
died on October 27, 2021, and the rent 
stabilized lease expired two months 
later. Markyus O’Neill refused to 
move out of the apartment, where he 
had lived with Anderson since 2012. 
O’Neill was aware that Anderson also 
had a relationship with Robert Romano, 
which then dated back at least 15 years, 
and that Romano didn’t “like” O’Neill, 
but he insisted that he and Anderson 
had a “familial relationship”, and he was 
entitled to be a successor tenant.

Judge Bacdayan’s decision discusses 
in detail O’Neill’s factual allegations in 
his response to the landlord’s eviction 
motion, as well as the details in Robert 
Romano’s affidavit, offered by the 
landlord in support of its motion for 
summary judgment. Romano swore 
that his relationship with Anderson now 
dates back about 25 years, that he “loved 
Scott Anderson” and that they were “life 
partners.” “During the 25 years that [we] 
shared together,” he wrote, “we held 
ourselves out as a couple, an exclusive 
couple.” He said that they traveled 
together and “considered each other 
family and incorporated one another 
into each other’s immediate family.” 
However, they maintained separate 
apartments, so Romano would not be 
entitled to be a successor to Anderson’s 
lease, as successorship was limited to 
family members who resided in the 
apartment with the deceased tenant.

The landlord, West 49th Street 
LLC, argued that O’Neill was just a 
“roommate” with whom Anderson was 
friendly, but not his life partner. O’Neill 
admitted in his affidavit that he was 
never introduced to Anderson’s family 
of birth, and that he had no formal 
documentation, such as joint bank 
accounts or joint ownership of anything. 
On the other hand, he said that the two 
men were very close, did many things 
together that would fall under some of 
the factors listed in the regulation, and 
that he contributed to the costs of the 
apartment.

The landlord pointed out that the 
Braschi ruling and the regulations on 
their face applied to couples who lived 
together in an apartment as family 
members. Judge Bacdayan faced the 
issue that neither the Braschi opinion 
nor the subsequent regulations explicitly 
embraced that a tenant might have more 
than one “familial” partner.

The judge’s opinion reads like 
somebody musing aloud about how 
to interpret the law in a way that 
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acknowledges the realities of family 
life. “Why then,” she wrote, “except 
for the very real possibility of implicit 
majoritarian animus, is the limitation 
of two persons inserted into the 
definition of a family-like relationship 
for the purposes of receiving the same 
protections from eviction accorded 
to legally formalized or blood 
relationships? Why does a person have 
to be committed to one other person in 
only certain prescribed ways in order 
to enjoy stability in housing after the 
departure of a loved one? Why does the 
relationship have to be characterized 
by ‘exclusivity’? Why is holding 
each other out to the community as 
a family a factor? Perhaps, as in the 
instant case, the triad has chosen to 
closet their relationship from others? 
Perhaps the would-be successor is not 
‘out’. Maybe they do not believe their 
‘real’ family is open to alternative 
kinds of relationships. ‘Holding out’ 
discounts the existence of prejudice and 
misunderstanding about communities 
and people that are not ‘normie.’ Do 
all nontraditional relationships have to 
comprise or include only two primary 
persons?”

She characterized as “paradoxical” 
that “the Braschi court’s formulation 
of what comprises a nontraditional 
relationship is rooted in traditional 
ideology.” But, she wrote, “what was 
‘normal’ or ‘nontraditional’ in 1989 
is not a barometer for what is normal 
or nontraditional now.” She quoted a 
lengthy excerpt from a New Yorker article 
published in 2021, How Polyamorists 
and Polygamists Are Challenging 
Family Norms (https://www.newyorker.
com /maga z i ne /2 021/03/22 / how-
polyamorists-and-polygamists-are-
challenging-family-norms), and asked, 
“Should a person who would not meet 
the requirements for succession to a rent 
stabilized apartment after Braschi was 
decided in 1989, now, 33 years later, be 
evicted when they may qualify, as was 
concluded in Braschi, under a more 
inclusive interpretation of a family?”

The judge goes on in this vein for 
several hundred words. She observed 
that “read together, their affidavits 
imply that Mr. Anderson loved both of 
them in different ways.” She decided it 

would be improper to award either party 
summary judgment, but rather to put the 
issue to the test of judicial factfinding 
through discovery and a hearing. The 
rent regulations limit protection to 
surviving partners who were living in 
the apartment when the tenant died, 
so Romano cannot claim the right of 
successorship to the lease, even if he can 
prove that he was Anderson’s unmarried 
“life partner.” If the court ultimately 
concludes that Romano was Anderson’s 
only life partner, O’Neill will lose the 
case. But if O’Neill proves that both 
he and Romano were life partners of 
Anderson, he may win the case and 
avoid eviction after having lived in the 
apartment together with Anderson for 
close to a decade. 

According to the judge, the case can’t 
be decided on summary judgment as a 
matter of law, as she has concluded that 
a tenant could have two adult partners 
simultaneously, so the credibility 
of O’Neill and Romano needs to be 
evaluated to establish the facts necessary 
to make a decision under the regulatory 
scheme. 

O’Neill is represented by Thomas 
John Hillgardner, a New York attorney 
whose office is in Jamaica, Queens. 

Prior to becoming a New York City 
Housing Court judge in 2018, Judge 
Bacdayan was a Legal Aid attorney who 
focused on representing tenants in the 
Housing Court, so she is no stranger to 
the idea of diversity of non-traditional 
family formations. ■

Federal Judge 
Dismisses Civil 
Rights Claims 
of Gay-Bashed 
Inmate on 
“Service” Grounds
By William J. Rold

Calling it “very troubling” and “a 
peculiar feature of this case,” U.S. District 
Judge Kevin McNulty (appointed by 
President Obama) dismisses the lawsuit 
of pro se prisoner Travis W. Graham 
because the principal defendants were 
not served in Graham v. State of New 
Jersey, 2022 U.S. Dist. LEXIS 158971; 
2022 WL 4010856 (D.N.J., Sept. 2, 
2022). This lengthy opinion (> 10,000 
words) reads like a civil procedure 
hornbook, while omitting the kitchen 
table problem of service of process.

On the evening of September 4, 2019, 
Correction Officer defendants breached 
the cell of Graham’s “next-door” 
neighbor and assaulted him, yelling: 
“get your faggot ass on that bed . . . 
and . . . we’re gonna fuck your bitch ass 
up.” When they finished, they went for 
Graham, screaming homophobic slurs 
and saying: “Your big mouth faggot ass 
boyfriend next door is getting fuck up 
too”; and “Graham, are you ready pussy 
cause it’s your turn now big mouth.” 
Both inmates are vocal members of 
the Northern State Prison LGBTQ 
community. The officers assaulted 
Graham, “striking him multiple times 
in the head, and stomping, kicking, and 
spitting on him.” Graham suffered a 
black eye, damage to his left ear drum 
(with permanent hearing loss), and back 
injuries. 

After the assault, a nurse came 
to Graham’s cell and passed Motrin 
through the food slot, without any 
medical evaluation. Graham claims that, 
after he filed administrative complaints, 
he suffered retaliation from the same 
officers.

Graham sued the officers – and the 
hierarchical pyramid upward to the New 
Jersey DOC and its Commissioner; and 
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the nurse – and her pyramid to Rutgers 
University and its contractor, who 
provided medical care at Northern State. 
The problem, Judge McNulty bemoans, 
is that Graham had not managed to 
serve the officers or the nurse – and the 
other “supervisory defendants” either 
have Eleventh Amendment immunity 
or Graham fails to state a claim against 
them for “pattern and practice.” In fact, 
Graham’s unschooled pro se Complaint 
asserts that the officers and the nurse 
acted “contrary to written policy.”

The supervisory defendants moved 
to dismiss. Judge McNulty grants their 
motion. First, he expounds on whether 
it should have been granted under 
F.R.C.P. 12(b)(1) (jurisdiction) or under 
the subsection they plead, F.R.C.P. 12(b)
(6) (failure to state a claim) – and why it 
matters (at least in theory) as to different 
defendants. This continues for pages.

Then he asks whether the case is 
time-barred, because more than two 
years (New Jersey’s limitations period) 
elapsed between the incident and 
Graham’s filing. After much discussion, 
he finds that he cannot rule on this 
point on a motion to dismiss, because 
the mailbox rule (tolling statute from 
when a prisoner puts legal papers in the 
prison mailbox) creates a factual issue. 
See Pabon v. Superintendent S.C.I. 
Mahanoy, 654 F.3d 385, 391 n. 8 (3rd Cir. 
2011) (mailbox rule).

So, for purposes of a motion to 
dismiss, Judge McNulty considers 
the filing timely. But it does not 
matter, because Graham has not 
stated supervisory claims against the 
supervisory defendants. Observing that 
the defendants who should be before 
the court are the officers and the nurse 
(who have not been served), Judge 
McNulty grants the supervisors’ motion 
to dismiss, without prejudice and 
“with leave to file a proposed amended 
complaint within 60 days.” If he fails to 
amend, the dismissals “shall ripen into 
dismissals with prejudice.”

He suggests that a supervisory claim 
might be stated if a pattern were pleaded 
– or if other facts put defendants on 
notice of a need to train or supervise 
more strictly. “Bare” allegations are not 
enough. Counsel, of course, would have 
known this, but neither Judge McNulty, 

nor U.S. Magistrate Judge Michael A. 
Hammer, sought counsel for Graham. 

Graham’s request for injunctive 
relief against defendants in their 
official capacities is moot. Too much 
time has passed, and Graham has been 
transferred to a new facility. 

Despite all of this theory, the opinion 
does not address the application of the 
relation-back doctrine to service on the 
errant officers and the nurse, nor how 
it affects Graham’s tenuous hold on 
the statute of limitations. But there is 
something more than this that is left out, 
in this writer’s view.

Graham originally filed in Superior 
Court in New Jersey. The State DOC 
and Rutgers (who were served by the 
sheriff) filed a notice of removal under 
28 U.S.C. § 1441(a) (federal question). 
They would have paid the filing fee 
under 28 U.S.C. § 1914, and the case 
would never had gone through in forma 
pauperis under 28 U.S.C. § 1915. Hence, 
§ 1915(d) (requiring that the Marshal 
“shall” perform service) would never 
have been invoked. 

It gets worse. 28 U.S.C. § 1448 
specifically provides for the situation of 
removal when service is not complete 
– and Judge McNulty does not mention 
it. See Abdul-Akbar v. McKenzie, 239 
F.3d 307, 330 (3d Cir. 2001) (en banc) 
(Mansmann, J., dissenting and referring 
to potential loss of procedural rights 
when inmate’s case is removed from 
state court by defendants). 

It is unknown whether Graham was 
proceeding on “fee waiver” in Superior 
Court (see N.J.S.A. 22A:2-6). If so, 
there should have been a Petition and 
Order in the state file in lieu of the New 
Jersey filing fee of $250.00. None was 
filed with the removal. Even if Graham 
were not in forma pauperis in state 
court, the onus should have been on the 
Marshall once removal occurred. Olsen 
v. Mapes, 333 F.3d 1199, 1205-06 (10th 
Cir. 2003) (court should direct service 
even without a request by plaintiff); 
Moore v. Jackson, 123 F.3d 1082, 
1085-86 (8th Cir. 1997) (Marshall, not 
plaintiff, required to complete forms for 
service on defendants). 

Judge McNulty finds (in dicta) that 
Graham likely stated a claim against 
the officers and the nurse on deliberate 

indifference to his safety and to the 
medical care, and for retaliation. 
Graham wrote to him several times 
about the problems he faced with 
lockdowns during COVID-19. For all its 
length, the opinion is strangely vacuous 
on the court’s responsibility for service 
of process under these circumstances. ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care.
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Seventh Circuit Holds Muslim Prisoner Protected Against 
Strip Searches by Transgender Male Corrections Officer 
Under RLUIPA; Finds Birth Gender a “BFOQ” Under Title VII
By William J. Rold

Continuing Dickens’ line of thought 
(Oliver Twist 1837) – “Please,-sir,-
I-want-some-more” – as applied to 
appellate Free Exercise decisions under 
the First Amendment, the Seventh 
Circuit ruled in West v. Radke, 2022 
WL 4285722 (7th Cir., Sept. 16, 2022), 
that a devout Muslim prisoner had 
a right to preclude strip searches by 
transgender male officers. The decision 
for the unanimous panel was written by 
Chief Judge Diana S. Sykes (appointed 
by President George W. Bush), joined 
by Circuit Judge Michael T. Brennan 
(appointed by President Donald 
Trump) and Senior Circuit Judge 
Joel Flaum (Appointed by President 
Ronald Reagan). They reversed the 
decision of Chief District Judge Pamela 
Pepper (E.D. Wisconsin) (appointed by 
President Barack Obama) that granted 
summary judgment to the correctional 
defendants, and they remanded 
for further proceedings, including 
injunctive relief.

Rufus West was subjected to a 
routine two-officer strip search after 
a visit. One of the officers was Isaac 
Buhle, a transgender man. This 
happened once. West was transferred 
during the pendency of the case. We 
knew there would be trouble when 
the Seventh Circuit said Officer Buhle 
“is a transgender man—a woman who 
identifies as a man.”

In 2019, Chief Judge Pepper 
granted summary judgment based on 
inmates’ lack of Fourth Amendment 
privacy in the Seventh Circuit and the 
“compelling” reasons of the Wisconsin 
DOC for conducting such searches 
with deployed officers. In 2020, the 
Seventh Circuit overruled the Fourth 
Amendment decision underlying Judge 
Pepper’s ruling, holding that inmates 
had “some” privacy interests under the 
Fourth Amendment notwithstanding 
their incarceration. Henry v. Hulett, 
969 F.3d 769 (7th Cir. 2020) (en banc), 

over-ruling King v. McCarty, 781 F.3d 
889, 900 (7th Cir. 2015). Henry, by 
itself, required reversal, but the Court of 
Appeals goes much further.

There was no real dispute that West’s 
beliefs were genuine and that the search 
conflicted with his religious privacy 
beliefs. The pivotal question was 
whether he was entitled to a religious 
accommodation for routine searches 
under the Religious Land Use and 
Institutionalized Persons Act of 2000 
[RLUIPA], 42 U.S.C. §§ 2000cc, et seq. 
This question has two parts: were the 
searches a “substantial burden” on Free 
Exercise; and were there “less restrictive 
means” for Wisconsin DOC to achieve 
the same “compelling government 
interest.”

There were cross-motions for 
summary judgment. There is no trial 
record. Buehl is not a party, and his 
interests are not represented. The Court 
of Appeals writes: “West’s claim that 
his body was exposed to Buhle during 
the search remains uncontradicted. 
He is the only person who recalls the 
search. Buhle has no recollection of 
the incident.” West tried to grieve the 
issue, but he was told: “[T]his person is 
a male[,] and any further issues on this 
will result in discipline for you.” 

The court includes a history of 
RLUIPA, including its evolution as an 
attempt to impose strict scrutiny on 
religious Free Exercise Claims after 
Employment Division, Department of 
Human Resources v. Smith, 494 U.S. 
872 (1990). Under RLUIPA, a prisoner 
whose religious exercise has been 
burdened in violation of the statute may 
sue for injunctive or declaratory relief. 
Charles v. Verhagen, 348 F.3d 601, 606 
(7th Cir. 2003).

The Court of Appeals finds that 
Judge Pepper erred in finding that West’s 
religious beliefs were not “burdened.” 
“[A] substantial burden on religious 
exercise occurs when a prison attaches 

some meaningful negative consequence 
to an inmate’s religious exercise, forcing 
him to choose between violating his 
religion and incurring that negative 
consequence.” Jones v. Carter, 915 
F.3d 1147, 1150 (7th Cir. 2019). West’s 
religious exercise was “burdened” 
under Jones, and the lessons of Holt 
v. Hobbs, 574 U.S. 352, 358-9 (2015) 
(prisoner’s beard length), and Burwell 
v. Hobby Lobby Stores, Inc., 573 U.S. 
672, 701 (2014) (employers’ inclusion of 
contraception in health benefits). 

A burden arises when the government 
puts “substantial pressure on an 
adherent to modify his behavior and to 
violate his beliefs.” Korte v. Sebelius, 
735 F.3d 654, 682 (7th Cir. 2013). The 
prison “has put West to a choice that 
RLUIPA aims to avoid.” He must submit 
to future searches by transgender men 
or forego visits with family or friends 
“to decrease his chances of enduring a 
cross-sex strip search.”

Neither Hobby Lobby nor Holt set 
“floors” on burden on Free Exercise. 
“We do not mean to suggest that a 
substantial burden may arise only when 
a prison threatens an inmate with some 
negative consequence. A substantial 
burden might also arise when a prison 
declines to provide an inmate access 
to something that will allow him to 
exercise his religion. See, e.g., Schlemm 
v. Wall, 784 F. 3d 362, 365 (7th Cir. 
2015) (considering whether a prison’s 
refusal to provide traditional foods for a 
religious feast amounted to a substantial 
burden on religious exercise).”

That this happened only once, that 
West does not know if it will happen 
again, and that he has been transferred 
– are all immaterial. Try that one with 
use of excessive force or “gay bashing.” 
Law Notes is replete with examples of 
LGBTQ inmates denied injunctions 
because of isolated incidents, transfers, 
or “speculation” of future harm – 
including at least one case this month
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The court then turns to whether the 
DOC has a compelling interest in the 
searches and is using the “least restrictive 
means” to satisfy that interest. The court 
accepts that the “penal setting” justifies 
strip searches. Wisconsin DOC offer 
two “justifications for its cross-sex strip 
policy.” Such characterization begs the 
unstated question (discussed by Judge 
Pepper) of whether a strip search by a 
transman of another man is a “cross-
sex” strip search. The “justifications,” 
as the court portrays them, are related 
to the rights of employees (here, a 
transman) under Title VII and the Equal 
Protection Clause.

The court does something 
extraordinary. It recognizes trans rights 
under Title VII per Bostock v. Clayton 
County, 140 S. Ct. 1731, 1741 (2020), but 
it finds that Buehl faced no “adverse” 
employment action under Title VII. 
What about serving the full range of 
his job title? This is very similar to the 
justification for banning transgender 
soldiers – or women from combat – or 
from the Virginia Military Institute. 

The court observed that Wisconsin 
DOC offered no Title VII argument that 
exempting Buehl from strip searches 
would “substantially alter” his job, so 
as to be a “compelling” interest, under 
Barton v. Zimmer, Inc., 662 F.3d 448, 
453–54 (7th Cir. 2011). Why would 
they? Buehl is not suing, and he is not 
a party. In this writer’s experience, 
corrections departments are not usually 
bullish on the civil rights of transgender 
employees. They have no reason to make 
a robust case for Buehl – instead, they 
are probably content with a controlling 
ruling that protects them whoever sues. 

The court does not stop here. It rules 
that sex is a “bona fide occupational 
qualification” [BFOQ] for officers 
performing strip searches on devout 
Muslim inmates. While a BFOQ 
is a narrow exception to Title VII, 
the “distinctive needs of prisons . . . 
often allow sex-based adjustments to 
employment duties.” This is thinly 
supported. The only Seventh Circuit 
case is thirty years old – Reidt v. County 
of Trempealeau, 975 F.2d 1336, 1339 n.3 
(7th Cir. 1992) – when it was argued that 
being male was a BFOQ for “jailers”; 
and it rested on distinctions between 

“disparate treatment” and “disparate 
impact” that are obsolete. So, here we 
have it: “Sex is a bona fide occupational 
qualification for performing strip 
searches of prisoners with sincere 
religious objections to cross-sex strip 
searches”

Exempting West from “cross-sex” 
strip searches also satisfies heightened 
scrutiny under the Equal Protection 
Clause. The state has a substantial 
interest in the important governmental 
objective of accommodating West’s 
religious Free Exercise of avoiding 
“cross-sex” strip searches. How many 
trans inmates have lost search cases, even 
though the Prison Rape Elimination Act 
assures them of same gender-identified 
officers? On remand, West is entitled to 
injunctive relief. 

During the appeal, the Seventh 
Circuit struck all briefing, saying 
it “would benefit from additional 
counselled briefing and oral argument.” 
It appointed Burke, Warren, MacKay & 
Serritella, P.C. (Chicago), as counsel to 
West. The firm is management-oriented 
in labor relations. Their website says 
they are a “Proud Sponsor of Diocese of 
Joliet 2022 Catholic Ministries Annual 
Appeal.” The ACLU (Foundation 
and Wisconsin, Chicago) appeared as 
amicus curiae, in support of affirmance. 
In this Kabuki dance, the inmate had 
conservative counsel, and the ACLU 
sided with the Corrections Department. 
[Editor’s Note: It is an article of faith 
among some conservatives, including 
judges, that people identifying as 
transgender are suffering a delusion and 
that a person’s gender identity cannot in 
reality differ from their genital sex at 
birth.] ■

Battle of 
Presumptions: 
The Court of 
Appeals of Kansas 
Rules in Favor of 
Traditional Family
By Corey L. Gibbs

K.K. had an affair with a man and 
became pregnant. Despite some initial 
hesitancy, her girlfriend welcomed the 
child with open arms as if the child were 
her own. The relationship between the 
two women was turbulent and violent. 
The couple decided it would be in the 
best interest of their child to end the 
relationship. Following K.K.’s marriage 
to a man, a dispute over the parentage 
of the child arose. The Court of Appeals 
of Kansas ruled that it was in the best 
interest of the child that K.K.’s husband 
be the presumptive father. In the Matter 
of the Parentage of A.K., 2022 WL 
4281851, 2022 Kan. App. LEXIS 35 
(2022).

 K.K. and A.M. became romantically 
involved when they were minors. 
Eventually the two moved in together. 
However, K.K. had an affair with a 
man and became pregnant. This did not 
sit well with A.M., but she eventually 
came around to idea of raising the child 
together. The two enjoyed baby showers 
and attended obstetrical appointments 
together. When K.K. gave birth in 
2013, A.M. was with her. A.M. cut the 
umbilical cord and held the child out as 
being their child. The couple even gave 
the child A.M.’s last name. However, 
A.M. could not sign the birth certificate, 
because she was not biologically related 
to the child. 

The two continued to live together, but 
the relationship took a violent turn. They 
considered the best interest of the child 
and decided to part ways in 2015. A.M. 
remained present in the child’s life and 
made payments to K.K. to support the 
child. Then, K.K. became romantically 
involved with a man. In 2016, K.K. and 
her new lover had a child together. Soon 
thereafter, the two married. 
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K.K. began denying A.M. access to 
her first child. By 2018, K.K. no longer 
allowed A.M. to visit with the child that 
the two once referred to as theirs. Then, 
K.K. and her husband changed the child’s 
last name to his and added him to the 
child’s birth certificate. This led A.M. to 
petition for a determination of parentage. 

Initially, the Johnson County District 
Court issued a temporary order to give 
A.M. visitation time with the child. 
As the case proceeded, the biological 
father relinquished his rights and the 
stepfather joined as a party to the case 
because his name appeared on the 
birth certificate. Additionally, the court 
appointed a guardian ad litem. It was 
the opinion of the guardian that it was 
in the best interest of the child that A.M. 
be considered a legal parent of the child. 

The court’s first ruling was that 
A.M. could not establish a presumption 
of parentage because she was neither 
biologically related to the child nor in 
a co-parenting agreement with K.K. 
The court viewed the stepfather as 
the presumptive parent. The Court of 
Appeals reversed and remanded the 
case back to the lower court, finding that 
under the Kansas law a child could have 
two parents of the same sex. However, 
the trial court came to the same 
ultimate conclusion, after ruling that the 
stepfather’s presumption of parentage 
was weightier than A.M.’s presumption. 
Under Kansas law, when an unmarried 
woman subsequently marries soon after 
the birth of a child, her husband can 
sign the birth certificate and becomes a 
presumptive parent of the child. 

The court considered the history 
of domestic violence between the 
two women, the child’s belief that the 
stepfather was her father, and other 
factors. Following the lower court’s 
decision, the case was appealed.

The Court of Appeals of Kansas 
considered three overarching issues. 
First, the court considered whether 
the lower court erred in ruling that the 
stepfather had a competing presumption 
of parentage. Second, the court addressed 
whether there was an abuse of discretion 
when the guardian ad litem’s opinion 
was disregarded. Finally, the court 
needed to address whether the Parentage 
Act as applied by the trial court violated 
A.M.s Equal Protection rights. 

A.M. argued that the stepfather’s 
claim of parentage was untimely 
because he had not met the child until 
months after her birth. The court noted 
that neither case law nor the Parentage 
Act blocked his claim due to the timing 
of his claim. Thus, the court rejected 
A.M.’s argument that his claim was 
untimely. Additionally, the court 
stressed that the actions or inactions 
of both A.M. and the stepfather at the 
time of birth would not determine 
the outcome of the case. These would 
simply be additional factors.

Next, the court addressed the absence 
of the guardian ad litem’s opinion from 
the lower court’s decision. The court 
quickly stated that the opinion was 
mentioned once in a journal entry. 
While it was not the primary factor 
the lower court considered, it was used 
in the decision-making process. The 
guardian ad litem’s opinion did not 
persuade the lower court. 

Finally, the court considered 
whether the Parentage Act violated 
the Equal Protection Clause of the 
14th Amendment. A.M. claimed that 
she was held to a higher standard than 
the stepfather, who was easily able to 
sign the child’s birth certificate. The 
court noted that the Equal Protection 
Clause is meant to ensure that similarly 
situated individuals are treated the 
same. Despite A.M.’s inability to sign 
the birth certificate and establish the 
presumption at the time of birth like 
her male counterpart was able to do 
months later, the court determined that 
the Equal Protection Clause had not 
been violated. The court came to this 
conclusion because both individuals 
were eventually able to establish 
presumptions under the Parentage Act. 
After addressing each of the issues 
A.M. posed, the Court of Appeals 
of Kansas affirmed the lower court’s 
decision. 

A.M. was represented by Valerie 
L. Moore. K.K. and her husband made 
no appearances. The Court of Appeals 
of Kansas affirmed the lower court’s 
decision, in an opinion by Judge Steven 
D. Hill. ■

Corey L. Gibbs is an attorney for 
the Internal Revenue Service in 
Washington, D.C..

Federal District 
Judge Finds No 
“State Action” 
in Religious 
Prison “Re-Entry 
Group’s” Expelling 
Transgender 
Prisoner 
By William J. Rold

This is the second time Law Notes has 
reported the case of pro se transgender 
prisoner Stewart R. Buchanan (a/k/a 
Daphne Reneé Stewart), who was 
expelled from a re-entry program run 
by “Jumpstart” – a Christian-based 
group operating within South Carolina 
prisons. In the first case, U.S. District 
Judge David C. Norton (appointed by 
President George H.W. Bush) denied 
a motion to dismiss. Buchanan v. 
Jumpstart South Carolina, 2022 WL 
443299 (D.S.C., Feb. 14, 2022). 

Applicants to Jumpstart must pass a 
“five tenets of Christianity” threshold to 
participate, and Buchanan was enrolled 
by the defendant prison chaplain. 
Buchanan excelled, finishing at the top 
of 200 participants, and tapped to be 
a team leader or “coach.” Jumpstart, 
in coordination with the prison, 
assists with housing and employment 
on release and uses prison resources 
for re-entry transition. Everything 
was going swimmingly until it was 
revealed that Buchanan lived openly 
as transgender between 2004 and 
2008. She was confronted with this 
history and removed from the program 
by the chaplain and warden, despite 
Buchanan’s insistence that she was both 
transgender and a devout Christian. 

Buchanan sued over a dozen 
defendants, including Jumpstart, the 
chaplain, and the South Carolina 
Director of Corrections (in his official 
capacity, for injunctive relief). The 
Jumpstart defendants moved to dismiss 
on the grounds that they were private 
actors and could not be sued. Judge 
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Norton upheld a magistrate judge’s 
recommendation that dismissal on 
this basis be denied, finding sufficient 
allegations that Jumpstart worked with 
South Carolina officials to create state 
action for purposes of pleading. Judge 
Norton also upheld a Magistrate’s 
recommendation that the pleadings 
were sufficient as to some claims and 
defendants under F.R.C.P. 12(b)(6). 
Everyone then moved for summary 
judgment. Judge Norton granted 
defendants’ motions, and he denied 
injunctive relief and Buchanan’s motion 
for summary judgment in Buchanan v. 
Jumpstart South Carolina, 2022 WL 
3754732 (D.S.C., Aug. 30, 2022). 

Jumpstart has a contract with South 
Carolina under the state’s Offender 
Employment Preparation Program, 
outlined in S.C. Code Ann. § 24-13-2110. 
It is contested whether Jumpstart is the 
only such provider for Corrections, but 
Judge Norton finds immaterial to resolve 
this dispute for purposes of summary 
judgment, because the program was 
“voluntary.”

When Buchanan was a peer leader, 
defendants noticed that he (Buchanan 
was still identifying with male pronouns 
at the time) had a “close’ relationship 
with another inmate. Buchanan’s trans 
history also came to light. Buchanan 
plead that she was dropped from the 
re-entry program because of this – in 
acts that were both discriminatory and 
retaliatory. 

Jumpstart’s defense was that it was 
not a “state actor” and that its actions 
were ecclesiastical in nature. They 
further argued that the dropping of 
Buchanan was justified because she 
proved herself a poor coach by favoring 
a team member. (Judge Norton found 
no inconsistency in these arguments.) 
The state defendants made the second 
argument. 

Judge Norton decides that Jumpstart 
did not act “under color of state law” 
without discussing either of two major 
Supreme Court cases on the subject. 
There is also one nearly identical case 
from the Eighth Circuit that he tried 
to distinguish, without success, in this 
writer’s view. 

In West v. Atkins, 487 U.S. 42, 58 
(1988), the Supreme Court found that the 

actions of a private doctor treating state 
prisoners was state action. Much earlier, 
the Court held that a public parking lot 
restaurant was a “state actor” in refusing 
to serve Blacks, even though its primary 
connection with the municipality was 
physical location and a lease. Burton v. 
Wilmington Parking Authority, 365 U.S. 
715, 716-17 (1961). 

The Fourth Circuit recently held 
that analysis of “state action” is 
“highly fact-specific in nature,” and 
courts must consider the “totality of 
the circumstances of the relationship.” 
Peltier v. Charter Day Sch., Inc., 37 
F.4th 104, 116 (4th Cir. 2022). That is 
what the Eighth Circuit did in 

While the Iowa religious group 
received an earmarked legislative 
appropriation, this was not the only 
factor in determining state action. 
The group also failed the Lemon test 
for religious entanglement with state 
actors – and its purpose was not secular. 
509 F.3d at 418, 422-25, 426-27. See 
Lemon v. Kurtzman, 411 U.S. 192, 195 
(1973) (entanglement theory). It is still 
good law. Our Lady of Guadalupe v. 
Morrissey-Berru 140 S. Ct. 2049, 2069 
(2020) (Justice Alito, writing for the 
Court). 

It is difficult to see how Judge Norton 
could resolve this issue on the papers 
without a trial in a pro se case. The 
Eighth Circuit case was represented 
and had a trial record. 509 F.3d at 413. 
Retired Justice Sandra Day O’Connor 
sat on the Eighth Circuit panel by 
designation. 509 F.3d at 428.

Judge Norton addresses the state 
defendants separately. He finds that 
Buchanan presented no triable issue 
that the chaplain treated her differently 
than anyone else for Equal Protection 
purposes. Buchanan’s sworn statements 
about the chaplain’s “motive” are 
conclusory. The South Carolina 
defendants who did “no more” than 
respond to Buchanan’s grievances are 
also entitled to summary judgment. 

That leaves the South Carolina 
prison director, sued for injunctive 
relief under Ex parte Young, 209 U.S. 
123 (1908). Summary judgment is 
warranted because Buchanan is not 
going to prevail on the merits of her 
First Amendment Establishment Clause 

claim. Judge Norton finds the Lemon 
factors do not establish a triable issue 
on entanglement. While this would 
have been a bench trial, as the Southern 
District of Iowa District Court held in 
Americans United, it is unnecessary. 
Thus, there are no findings of fact in 
Judge Norton’s opinion.

Notably, the Eighth Circuit affirmed 
an injunction, directing the State of Iowa 
to cease contracting with the religious 
group. The District Court had ordered 
the group to refund its appropriation, 
but the Circuit reversed on this point, 
finding recoupment to be unwarranted 
on these facts. Americans United, 509 
F.3d at 428.

Alternatively, Judge Norton says 
injunctive relief is inappropriate because 
Buchanan failed to show that the prison 
director had authority to cease dealing 
with Jumpstart. Really? This seems like 
hooey.

So, a trans inmate can be denied 
re-entry services by a state prison 
contracting with a religious group in 
the District of South Carolina without 
offending the First Amendment or the 
Equal Protection Clause. Stay tuned for 
a Fourth Circuit appeal, hopefully, with 
appointed counsel. ■
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U.S. COURT OF APPEALS, 2ND 
CIRCUIT – In Lalvay-Lalvay v. 
Garland, 2022 WL 431739, 2022 U.S. 
App. LEXIS 26489 (Sept. 22, 2022), a 
2nd Circuit panel issued a memorandum 
opinion denying the petition to review 
a decision by the Board of Immigration 
Appeals (BIA) to deny asylum, 
withholding of removal, or protection 
under the Convention Against Torture 
(CAT) to a gay man from Ecuador. The 
court found that the BIA’s decision to 
find much of petitioner’s evidence not 
to be credible was reasonable under 
the circumstances shown by the record 
in this case, but paused to consider 
whether he had a reasonable fear of 
future persecution inasmuch as the 
Immigration Judge and the BIA did 
find credible petitioner’s claim to be a 
gay man. “Absent credible evidence of 
his own particular circumstance,” wrote 
the court, “he had to show a ‘pattern or 
practice’ of persecution of gay men” in 
Ecuador. The court found he did not 
meet that burden. “The record reflects 
that Ecuadorian law prohibits hate 
crimes and discrimination based on 
sexual orientation,” wrote the court, 
“although such discrimination persists. 
It describes a significant cultural divide 
between older Ecuadorians, a more 
accepting young generation that came 
of age following the 1997 legalization 
of homosexuality and other significant 
legal changes for gay Ecuadorians. This 
record does not compel the conclusion 
that discrimination against gay 
Ecuadorians, even if widespread, is so 
pervasive and extreme as to amount to 
persecution.” The court noted that the 
record shows that conversion therapy 
clinics do operate in Ecuador, “but such 
clinics are illegal, and Ecuador’s former 

health minister oversaw the closure of 
more than 100 of them between 2012 
and 2015. Those enforcement efforts 
demonstrate that such abuses would 
not be inflicted by the Ecuadorian 
government or by persons that the 
government is unable or unwilling 
to control, as necessary to establish 
persecution.” The court noted that 
“victims are typically forced into these 
illegal clinics by relatives,” but that 
because the petitioner had not provided 
credible evidence of his “particular 
circumstances,” the record did not 
compel the conclusion that he had “a 
reasonable fear of this type of abuse.” 
Since he failed to establish entitlement 
to withholding, the court found that his 
CAT claim, which has a higher standard 
of proof, must also fail. The petitioner is 
represented by Michael Borja, Jackson 
Heights, N.Y. Judges on the panel 
include Senior Circuit Judge Pierre 
N. Leval (appointed by President Bill 
Clinton) and Circuit Judges Joseph F. 
Bianco (appointed by Donald J. Trump) 
and Alison J. Nathan (an out lesbian 
appointed by President Joe Biden). 

U.S. COURT OF APPEALS, 6TH 
CIRCUIT – But still she persisted! 
Kim Davis, the former Rowan County, 
Kentucky, who reacted to the Obergefell 
decision in 2015 by directing that her 
office stop issuing marriage licenses, 
just will not give up on her claim that 
she was privileged under the Free 
Exercise Clause of the 1st Amendment 
to refuse to issue marriage licenses to 
same-sex couples based on her religious 
beliefs about marriage, and so should 
not be required to pay damages to 
couples whose applications she rejected. 
A 6th Circuit panel, made up entirely 
of Republican appointees, has again 
rejected her claim, in Ermold v. Davis, 
2022 WL 4547626 (Sept. 29, 2022), in 
an opinion by Circuit Judge Richard 
Allen Griffin (who was appointed 
by President George W. Bush). Judge 
Griffin pointed out that the court had 

previously dealt with this claim, in 
936 F. 3d 429 (6th Cir. 2019), when it 
affirmed the district court’s denial of 
Davis’s motion to dismiss this damage 
suit by two same-sex couples who were 
not able to obtain marriage licenses 
until Davis was in jail on a contempt 
charge and a deputy in her office issued 
licenses in her absence. After discovery, 
the district court granted summary 
judgment to the plaintiffs, concluding 
again that Davis did not enjoy qualified 
immunity from personal liability, but 
the judge left the amount of damages to 
be decided by a jury. Davis has appealed 
again, specifically from the district 
court’s ruling that she was not entitled 
to qualified immunity, but the 6th Circuit 
found that nothing had changed on that 
front since its prior opinion. Obergefell 
clearly established the constitutional 
right that Davis intentionally violated 
by refusing to issue licenses after being 
advised by the Governor and the county 
attorney that she had to issue licenses 
to same-sex couples. “To the extent that 
Davis seeks to inject other issues into this 
appeal – largely based on the allegation 
that her First Amendment rights were 
violated – we cannot consider them at 
this juncture,” wrote Judge Griffin. “Our 
jurisdiction is limited to considering 
‘the legal issues that the [district court’s] 
decision resolves in the course of 
denying qualified immunity – not other 
unrelated issues.’ DeCrane v. Eckhart, 
12 F.4h 586, 601-02 (6th Cir. 2021). We 
have now done so, and we may go no 
further.” The court rejected Davis’s 
request that it exercise “pendent appellate 
jurisdiction,” rejecting her claim that 
her First Amendment argument was 
“inextricably intertwined” with the 
qualified immunity analysis. Griffin 
pointed out that Davis can still get her 
day in court on that issue by appealing 
from a final judgment in her case, which 
has yet to be rendered by the district 
court, since a jury trial on damages has 
to take place first. The other judges on 
the panel are Senior Circuit Judge Helen 
White (who was appointed by President 
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George W. Bush) and Circuit Judge 
John K. Bush (who was appointed by 
President Donald J. Trump).

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – A panel of two Senior 9th 
Circuit judges and a visiting senior 
district judge from New York reversed 
a decision by the Board of Immigration 
Appeals to deport the plaintiff, a 
transgender woman from Haiti, finding 
that the Board of Immigration Appeals 
erred in how it dealt with her criminal 
conviction in determining whether 
she was removable, and also erred in 
denying relief under the Convention 
against Torture (CAT). The second 
of these grounds in Mompremier v. 
Garland, 2022 U.S. App. LEXIS 26075, 
2022 WL 4244282 (Sept. 15, 2022), is 
the more significant. The court agreed 
that petitioner should have been allowed 
to reopen proceedings to present new 
evidence on her CAT claim. “Her 
motion to reopen included significant 
new evidence related to the likelihood 
of torture she may face in Haiti, with 
an expert detailing anti-LGBT violence 
that occurred since the IJ denied CAT 
relief,” wrote the panel. “The expert also 
provided additional evidence indicating 
the Haitian government’s knowing 
acquiescence in such violence, including 
the government’s failure to investigate 
high-profile anti-LGBT crimes, and 
the likelihood that Mompremier’s 
transgender status would result in her 
imprisonment in a state-run men’s 
prison, where it was ‘all but certain’ a 
transgender woman would be raped.” 
There was also new evidence of “the 
violence she experienced as a child in 
Haiti due to her sexuality and gender 
expression.” The government argued 
that she could have introduced this 
evidence at her hearing before the IJ, 
but the court rebutted that contention: 
“At that stage, Mompremier was pro 
se, detained, without an interpreter, 
and suffering from various mental 
health disorders,” wrote the court. 

“She has since received mental health 
treatment, was informed she could 
have an interpreter in proceedings, and 
received legal representation for the first 
time. Though some of her new evidence 
may have existed during her earlier 
proceedings, it was not ‘reasonably 
available’ to her at that time. The 
BIA therefore abused its discretion in 
not reopening proceedings to allow 
Mompremier to present new material 
evidence in support of her CAT claim.” 
Her current legal representation comes 
from Kari Hong, Florence Immigrant 
and Refugee Rights Project, Tucson, AZ, 
and Philip Torrey, Harvard Immigration 
and Refugee Clinical Program, 
Cambridge, MA. Petitioner really 
lucked out in the panel composition of 
three judges: Margaret McKeown and 
Richard Tallman of the 9th Circuit, and 
District Judge Jed Rakoff of S.D.N.Y., 
all three senior judges appointed by 
President Bill Clinton. 

ALABAMA – Edward Jones, a tenured 
professor at Alabama A&M University, 
and apparently a closeted gay man, set 
up equipment in his office to video-
record him receiving oral sex on two 
occasions from two different young men, 
estimated age around 20. These video 
recordings apparently came to light as 
a result of an investigation by A&M 
police of missing electronic equipment, 
which led them to obtain a search 
warrant of Jones’ home, which when 
executed turned up a laptop computer 
with an Alabama A&M property tag 
and logo. A forensic expert retained 
by the A&M policy found “three (3) 
obscene and pornographic videos had 
been downloaded to the laptop,” which 
the investigators viewed in their entirety. 
One showed Jones masturbating, the 
other two showed Jones receiving oral 
sex from the young men, all these 
scenes apparently filmed on university 
property. Jones was discharged and 
sued, claiming, among other things, 
violation of his 4th Amendment rights by 

the search and discrimination because 
of his sexual orientation. He was also 
simultaneously being prosecuted for 
theft of university property. He lost 
his lawsuit, with is predictable in light 
of the videos, which he struggled 
unsuccessfully to keep out of evidence; 
then he moved the court to vacate its 
verdict in Jones v. Hugine, 2022 U.S 
Dist. LEXIS 163028, 2022 WL 4126459 
(N.D. Ala., Sept. 9, 2022). District Judge 
Madeline Hughes Haikala denied the 
motion to vacate the verdict and reopen 
the case, while conceding that she erred 
in ruling on a 4th Amendment motion. 
The complexities of evidentiary and 
procedural law generated a lengthy, 
technical opinion, which will not be 
dissected here. Jones is represented by 
Stanley Bernard Stallworth, Evergreen, 
AL, and Matthew R. Riley, Virtruvian 
Law Firm, Chicago. Judge Haikala was 
appointed by President Barack Obama.

ARIZONA – In DeFrancesco v. Arizona 
Board of Regents, 2021 U.S. Dist. 
LEXIS 174567, 2021 WL 4170673 
(D. Ariz., Sept 14, 2021), Senior U.S. 
District Judge Cindy K. Jorgensen 
granted defendants’ motion to dismiss 
the First Amended Complaint (FAC) 
of Anthony T. DeFrancesco, an out 
gay man who was discharged as Senior 
Director of Operations at the University 
of Arizona Health Sciences after four-
and-a-half years of employment. De 
Francesco alleged discrimination due 
to his sexual orientation in violation 
of Title VII and the Equal Protection 
Clause. We reported about this decision 
in the October 2021 issue of Law Notes. 
DeFrancesco filed an appeal with the 9th 
Circuit, which is pending. Meanwhile, the 
defendants filed a motion for attorneys’ 
fees as prevailing party, having obtained 
dismissal (with prejudice) of the case. 
Although Judge Jorgensen had used 
strong negative language to characterize 
both DeFrancesco’s original complaint 
and the FAC, she denied the defendant’s 
fees motion on September 27, 2022. 
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See 2022 U.S. Dist. LEXIS 175127, 
2022 WL 4484359. Noting that there 
is a presumption against awarding fees 
to prevailing defendants, the judge 
asserted that “this is not the rare nor 
the exceptional case for awarding 
attorney fees to a prevailing defendant.” 
She quoted at length from the earlier 
decision dismissing the FAC, and then 
commented: “The Court found that the 
Plaintiff failed to allege facts showing 
a link between his termination and his 
sexual orientation as a homosexual. That 
does not mean that the alleged facts are 
clearly baseless, fanciful, or delusional. 
Even if Plaintiff proved that there 
exists a stereotype among surgeons 
of ‘a jock/frat mentality favoring 
masculine, i.e., heterosexual males,’ 
this is not enough to link Plaintiff’s 
termination to intentional or disparate 
impact discrimination . . . The court 
found that the FAC, minus conclusory 
allegations, unwarranted deductions, 
and unreasonable inferences, left ‘only a 
sheer possibility’ that Dr. Dake acted in 
a discriminatory and unlawful manner 
when he terminated the Plaintiff.” But 
she found that the allegations thus 
described were not “frivolous,” “clearly 
baseless,” “fanciful,” or “delusional.” 
“There is no evidence that the Plaintiff 
does not believe in good faith that he was 
fired based on his sexual orientation as a 
homosexual,” she asserted, and there was 
no evidence that he filed his amended 
complaint after his original complaint 
was dismissed without prejudice for a 
“vexatious” purpose. DeFrancesco is 
represented by David W. Schechter and 
Louis R. Miller of Miller Barondess 
LLP, Los Angeles, and Jonathan Adam 
Dessaules, of Phoenix. Judge Jorgensen 
was appointed to the District Court by 
President George W. Bush.

CALIFORNIA – Section 230 of the 
Communications Decency Act (CDA) 
strikes again! U.S. Magistrate Judge 
Virginia K. DeMarchi granted a motion 
to dismiss the third amended complaint 

brought by a group of “content creators, 
viewers, users, and consumers who 
filed this putative class action against 
Google and YouTube” alleging 
that “despite YouTube’s purported 
viewpoint neutrality, defendants have 
discriminated against them based on 
their sexual or gender orientation, 
identity, and/or viewpoints by censoring, 
demonetizing or otherwise interfering 
with certain videos that plaintiffs 
uploaded to YouTube.” Divino Group 
LLC v. Google LLC, 2022 WL 4625076, 
2022 U.S. Dist. LEXIS 180048 (N.D. 
Cal., Sept. 30). Plaintiffs asserted a 
variety of federal and state law claims, 
but ultimately crashed and burned on 
the rocks of Section 230, which shields 
internet service providers from liability 
for their decisions about what to make 
available through their services. The 
plaintiffs argued that YouTube violated 
their constitutional, statutory, and 
contractual rights by placing their 
videos on Restricted Mode, which 
sharply reduced their potential audience, 
presumably based on their LGBTQ 
content. First Amendment is ruled out 
by Judge DeMarchi because Google and 
YouTube are not government entities. 
As to all other claims, she ultimately 
concluded that Section 230 compelled 
dismissal, however, if plaintiffs don’t 
want to abandon their federal suit 
entirely, she will give leave to amend 
“only as to the claim for breach of the 
implied covenant of good faith and fair 
dealing.” She refused to rule that CDA 
230 is unconstitutional. Interestingly, at 
the start of its October 2022 Term, the 
Supreme Court granted cert in a case 
that will provide its first opportunity to 
consider challenges to Section 230, or 
at least challenges to the broad way it 
has been construed and applied by lower 
courts to immunize internet services 
providers from liability for how they 
run their services. 

COLORADO – Gerald Maestas was 
hired by the City and County of Denver 

as a Senior Accountant in the Denver 
Police Department in 2006, and became 
a supervisor in 2016. He claims to be 
the victim of severe harassment by a 
white female co-worker on the basis of 
national origin, race, sex, and sexual 
orientation, and that he was the victim 
of retaliation for complaining about the 
aforesaid. The employer filed a motion 
for summary judgment in Maestas v. 
City and County of Denver, 2022 U.S. 
Dist. LEXIS 164160, 2022 WL 4131437 
(D. Colo.), which Senior U.S. District 
Judge Christine M. Arguello denied 
on September 12, 2022. Resolution of 
this case requires figuring out clashing 
versions of the dynamic in the workplace. 
Plaintiff Maestas is accused of creating 
a hostile work environment for others, 
just as his female co-worker was accused 
of creating a hostile environment 
for him. “Upon consideration of the 
Motion, the related briefing, and the 
applicable law, the Court finds that 
there are significant, genuine disputes 
of material fact that preclude summary 
judgment on Plaintiff’s claims of 
discrimination and retaliation under 
Title VII and 42 USC Sec. 1981,” 
wrote Judge Arguello. “The parties 
present entirely different pictures of a 
workplace rife with sexual harassment 
and improper conduct, and they heavily 
dispute the precise nature and context 
of several incidents. However, the 
Court must ‘view the evidence in the 
light most favorable to the non-moving 
party,’ she continued. “Moreover, the 
Court is ‘mindful that a ruling which 
deprives a party of a determination of 
the facts by a jury “should be cautiously 
and sparingly granted.”’ She goes on 
to enumerate nine key factual disputes 
that must be resolved by the factfinder 
in this case. Of particular note, the court 
rejected the defendant’s argument that 
it should grant judgement as a matter 
of law on Maestas’s Sec. 1981 claim 
because he was an at-will employee. 
Judge Arguello pointed out that the 
great weight of authority holds that 
at-will employees are in a contractual 
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relationship with their employers, and 
thus come within the scope of Sec. 
1981, which forbids discrimination 
on the basis of race in contracting for 
employment, even though at common 
law at-will employees can be discharged 
for any reason not prohibited by law. 
race and ethnicity have been identified 
by the Supreme Court as forbidden 
grounds for terminating employment 
contacts, and most lower courts find that 
this rule extends to at-will employment 
relationships. Maestas is represented by 
Andrew T. Brake, Denver, CO. Judge 
Arguello was appointed by President 
George W. Bush. 

DISTRICT OF COLUMBIA – 
Christopher S. Barry worked from 
September 2011 to June 2012 as 
Director of the National Offshore 
Training and Learning Center, an 
operation of the U.S. Department of the 
Interior (DOI). He resigned from his 
position when he was told he was being 
reassigned while an investigation took 
place into claims that he had created 
a hostile work environment for some 
of his staff. He filed discrimination 
charges against DOI, but went on to 
work at the U.S. Treasury Department 
for a while. In June 2014, he got a 
conditional employment offer from the 
Department of Homeland Security, but 
when DHS contacted and spoke with 
his former supervisor from DOI, they 
decided to rescind the job offer, as the 
former supervisor told them about the 
circumstances under which Barry quit 
his job there. In Barry v. Haaland, 2022 
WL 4598518, 2022 U.S. Dist. LEXIS 
177748 (D.D.C., Sept. 29, 2022), U.S. 
District Judge Dabney L. Friedrich 
granted the government’s motion for 
summary judgment on Barry’s Title VII 
retaliation claim against DOI. Barry 
had filed an EEOC charge against 
the agency that cited, among other 
things, his sexual orientation as a basis 
for a discrimination claim. That was 
rejected by a federal ALJ as well as 

Judge Friedrich. Judge Friedrich had 
also dismissed Barry’s claims under 
the Privacy Act and the Freedom of 
Information Act. The September 29 
decision concerned Barry’s remaining 
claim: that the DOI supervisor was 
stating adverse things about him in 
response to employment reference 
checks by DHS, in retaliation for 
Barry’s discrimination charges against 
DOI. Judge Friedrich found, based on 
a review of the record in the case, that 
the supervisor’s statements in response 
to the DHS inquiry seemed to be factual 
and not retaliatory, and that Barry had 
failed to show that the reasons relied 
upon by the DOI supervisor for his 
statements were pretextual. The record 
showed that when DHS contacted the 
Treasury Department as part of the 
reference check, they elicited comments 
similar in some respects to those 
articulated by the DOI supervisor. 
Barry represents himself pro se. Judge 
Friedrich was appointed by President 
Donald J. Trump.

FLORIDA – On August 4, Florida 
Governor Ron DeSantis issued an 
executive order suspending 13th Judicial 
Circuit State Attorney Andrew H. 
Warren from his elective office, listing 
four “writings” as the basis for DeSantis’s 
contention that Warren was refusing 
to perform his prosecutorial duties 
by announcing a “blanket refusal” to 
enforce certain laws, including signing 
a statement joined by 74 prosecutors 
and law enforcement officials from 
around the country pledging not 
to “promote the criminalization of 
gender-affirming healthcare and 
transgender people.” The other three 
concerned policies Warren adopted 
for his office, including a presumption 
against criminal prosecution for some 
kinds of cases (but the writing made 
clear that cases of those kinds could 
sometimes be prosecuted), and an 
instruction to assistant state attorneys to 
“exercise discretion based on the facts 

in every case,” and finally signing a 
statement by 92 prosecutors opposing 
outlawing abortions and committing 
“to exercise our well-settled discretion 
and refrain from prosecuting those who 
seek, provide, or support abortions,” 
while listing some narrow exceptions. 
Warren sued DeSantis in federal court, 
contending that the suspension was 
retaliation for Warren’s exercise of his 
First Amendment free speech rights and 
also violated the state constitution. In 
Warren v. DeSantis, 2022 WL 6250952, 
2022 U.S. Dist. LEXIS 186066 (N.D. 
Fla., Sept. 29, 2022), Senior U.S. District 
Judge Robert L. Hinkle dealt with the 
governor’s motion to dismiss all claims, 
and Warren’s request for a preliminary 
injunction. Hinkle agreed with the 
governor that the state constitutional 
claim was barred by the 11th Amendment, 
but he rejected the governor’s argument 
that Warren had failed to state a claim 
under the First Amendment. Hinkle 
summarized the requirements for a 
First Amendment retaliation claim 
and opined, “The Complaint includes 
allegations easily sufficient to meet 
these requirements. And there is 
evidence that would support, but in 
some respects not compel, findings in 
Mr. Warren’s favor.” First, Warren, an 
elected official, is not a state employee, 
so his speech is not government speech 
denied 1st Amendment protection 
under Garcetti v. Ceballos, 547 U.S. 
410 (2006). And the Supreme Court 
has ruled as recently as this year, in 
Houston Community College System 
v. Wilson, 142 S. Ct. 1253 (2022), 
that “The First Amendment surely 
promises an elected representative . . . 
the right to speak freely on questions 
of government policy,” adding that the 
role of elected officials “makes it all the 
more imperative that they be allowed to 
freely express themselves.” Wrote Judge 
Hinkle, “The suggestion that an elected 
state attorney has no First Amendment 
right to comment on matters of public 
concern, including transgender and 
abortion issues, is wrong.” And, “The 
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voters in the Thirteenth Judicial Circuit 
elected Mr. Warren, not Mr. DeSantis, 
to serve as their state attorney. Mr. 
Warren could not be excluded from 
his elected position for exercising his 
First Amendment rights.” Also, the 
occasion at which DeSantis announced 
his executive order “included 
statements by the Governor and his 
supporters emphasizing their political 
disagreements with Mr. Warren. The 
record does not make clear whether those 
political disagreements were a reason 
for Mr. Warren’s suspension or whether 
he would have been suspended anyway, 
without regard to political differences.” 
In any event, the court would not dismiss 
the First Amendment claim at this point. 
But he would not issue a preliminary 
injunction to reinstate Warren pending a 
final ruling on the merits. He found that 
“the public interest” weighed against 
what Warren requested. “Changes at the 
top of any enterprise can be disruptive,” 
he wrote. “The Governor has replaced 
Mr. Warren with a new state attorney, 
and she has made substantial changes. 
If Mr. Warren is to be reinstated, it 
should happen once. Reinstating him 
now, when it cannot be predicted with 
confidence that he will ultimately 
prevail in the litigation, risks further 
disruption. The public interest calls for 
proceeding to trial as soon as possible, 
but the public interest does not support 
entry of a preliminary injunction.” The 
judge asserted: “When the facts are 
known, the case could come out either 
way.” Judge Hinkle was appointed by 
President Bill Clinton.

FLORIDA – Attempting to clear up a 
point of disagreement among Florida 
trial courts, the 3rd District Court of 
Appeal of Florida ruled on September 
7 in White v. AutoZone Investment 
Corporation, 2022 Fla. App. LEXIS 
6051, 47 Fla. L. Weekly D 1839, 2022 
WL 4087811, that there is a private 
right of action to enforce the Miami-
Dade County Code’s employment 

discrimination provisions in the 
state courts, a matter one would have 
considered should have been long 
settled with a statute that was amended 
in 2006 specifically to provide that 
the provisions are enforceable by 
private persons, Section 11A-28(10). 
In this case, Andre White, who began 
working for AutoZone in 2015, alleges 
that throughout his employment he 
was subject to ongoing verbal abuse 
due to his sexual orientation. When he 
finally made a complaint about this to 
“the corporate office” in May 2019, 
he was placed on leave pending an 
investigation and then fired on June 4. 
He filed a complaint with the Miami-
Dade Commission on Human Rights 
and received a notice of right to sue 
which stated that he could pursue his 
charges pursuant to Section 11A-28(10), 
so he filed suit in the Circuit Court for 
Miami-Dade County. The employer 
moved to dismiss, claiming that since 
the Commission had not made a finding 
of reasonable cause, but had stated 
in the “right to sue” letter that “the 
investigation was being terminated 
for [White’s] failure to cooperate with 
the agency,” White could not bring 
a private enforcement action. Circuit 
Judge Lourdes Simon agreed with the 
employer’s argument and dismissed the 
lawsuit. The Court of Appeal reversed 
in an opinion by Judge Monica Gordo, 
who wrote: “The plain language of the 
statute clearly creates a private cause of 
action. Section 11A-28(10)(a) provides 
an individual the right to obtain a 
‘notice of right-to-sue’ and once such 
notice has been obtained that individual 
may ‘commence a civil action in a court 
of competent jurisdiction.’ Section 
11A-28(10)(b) explicitly states a court 
may issue orders or provide affirmative 
relief ‘in a private enforcement 
proceeding under this Article.’ Read 
together, this expressly creates a 
guideline for private enforcement of the 
employment discrimination chapter of 
the ordinance.” AutoZone tried to push 
an analogy to the state’s Human Rights 

Act, which creates a prerequisite of a 
finding of “reasonable cause” by the 
state Commission before a private party 
can bring suit, but the analogy fails, 
wrote Judge Gordo, because the Miami-
Dade County Commission’s 2006 
amendment expressly creates a different 
enforcement pathway for the county 
ordinance, expressly providing in 
Section 11A-28(10)(A) that enforcement 
by a private party may commence 
“if the Director has been unable to 
obtain voluntary compliance with the 
provisions of this Article” followed 
by receipt of a right to sue notice. No 
finding of reasonable or probable cause 
is required. The trial judge in this case 
was apparently applying as precedent 
a per curiam opinion of the Court of 
Appeal in Hernandez v. Life Alert 
Emergency Response, Inc., 124 So. 3d 
931 (Fla. 3d DCA 2013), but the court 
observes that per curiam rulings are not 
binding precedents and that Life Alert is 
clearly distinguishable from the situation 
in this case. An earlier 3rd DCA ruling 
advanced by AutoZone as a precedent 
predated the 2006 amendment to the 
Code. White is represented by Chad E. 
Levy of Levy & Levy P.A., and Diane P. 
Perez of Diane Perez, P.A.

GEORGIA – An out gay man who was 
fired during his probationary period 
as a detention officer for the Fulton 
County (Atlanta) Sheriff’s office 
suffered summary judgment on his 
sexual orientation discrimination claims 
but survived summary judgment as to 
several retaliation claims in Harris v. 
Jackson, 2022 U.S. Dist. LEXIS 179797, 
2022 WL 4596343 (N.D. Ga., Sept. 30, 
2022). U.S. District Judge Michael L. 
Brown, who was appointed by President 
Donald J. Trump, agreed with Magistrate 
Judge Larkins’ recommendation to 
reject DeMarcus’s contention that he 
suffered discrimination because of 
his sexual orientation when he was 
terminated by a new supervisor based 
on his attendance and tardiness record, 
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when he was transferred from the county 
jail to Grady Hospital, where additional 
detention officers were needed to 
supervise inmates who were sent for 
medical treatment, or when he was 
threatened with discipline for allegedly 
violating a jail rule. Judge Brown agreed 
with the magistrate judge that Harris, 
who presented no direct evidence of 
discriminatory intent, had failed to 
prove the necessary elements to survive 
summary judgment of his Title VII and 
Equal Protection claims by failing to 
name any non-gay comparators who 
were treated better than he was with 
respect to the challenged adverse actions. 
In footnote 6, Judge Brown noted that 
neither the Supreme Court nor the 11th 
Circuit has addressed whether the Equal 
Protection Clause “supports a claim 
for sexual orientation discrimination,” 
but “the Court assumes Plaintiff’s 
sexual orientation discrimination 
claim appropriately sounds in the EPC 
through Sec. 1983,” citing Bostock v. 
Clayton County, 140 S. Ct. 1731 and 
the 11th Circuit’s historic Glenn v. 
Brumby decision, see 663 F.3d 1312 
(2011), in which the court held that a 
transgender public employee could bring 
an equal protection claim protesting 
her discharge. “The Court sees no 
material difference with regard to sexual 
orientation,” he wrote, especially in light 
of Bostock, which treated both sexual 
orientation and transgender status as 
actionable sex discrimination charges 
under Title VII. Bolstering the point, he 
cited Izzard v. City of Montgomery, 2021 
WL 5639817 (E.D. Pa., Nov. 29, 2021), 
in which the district court concluded 
that sexual orientation is a quasi-suspect 
classification deserving heightened 
scrutiny. He also observed that the 
defendants did not dispute that a gay 
plaintiff could assert a sexual orientation 
claim under Title VII. This is all notable 
inasmuch as the Trump Administration’s 
position was to oppose the assertion 
of sexual orientation discrimination 
claims under Equal Protection, and it 
had argued in favor of the employers 

in Bostock. As to Harris’s retaliation 
claims, they focused on an EEOC charge 
he had filed, after which he suffered a 
non-meritorious disciplinary threat, 
the transfer to the hospital resulting in 
his loss of overtime opportunities, and 
his termination. In a minutely detailed 
analysis, Judge Brown denied summary 
judgment to the Sheriff on the retaliatory 
discipline and transfer issues, while 
finding that the new supervisor, who 
was unaware of the EEOC charge, made 
her decision to discharge probationer 
Harris after a review of attendance 
records of all the detention officers she 
was newly assigned to supervise, and she 
asserted in deposition testimony that she 
had without exception recommended 
discharge of probationary officers 
whose attendance records violated the 
Office’s attendance policies. Harris did 
not argue that the Office’s attendance 
records were inaccurate, conceding he 
was absent more than was authorized 
during the relevant time period. (In light 
of the number of unexcused absences 
or late arrivals recorded for him during 
less than a year on probation, it would 
have been astonishing were he not 
dismissed from a job that requires good 
attendance.) Judge Brown ordered that 
the remaining claims go to mediation 
and set a strict deadline for selection of 
mediator (45 days from the date of his 
Order) and conclusion of the mediation 
process (90 days after the date of his 
Order), a report to be filed with the court 
about the outcome of the mediation “no 
later than 7 days after the mediation 
concludes.” He also specified that both 
parties be represented in mediation 
by people authorized to negotiate a 
settlement. Thus, it seems clear that 
Judge Brown is not interested in holding 
a trial at which Harris will have to prove 
his case on the remaining retaliation 
claims, although his analysis of the 
retaliation claims treated the survival 
of those claims as a “close call.” Harris 
is represented by Milinda Lynn Brown 
and Thomas Joseph Mew IV, of Buckley 
Beal LLP, Atlanta. 

ILLINOIS – It is exceedingly rare, but 
it does happen. In Francisco M.-L. v. 
Kijakazi, 2022 WL 4551968, 2022 U.S. 
Dist. LEXIS 177319 (N.D. Ill., Sept. 29, 
2022), U.S. Magistrate Judge Sunil R. 
Harjani rejected Social Security Acting 
Commissioner Kilolo Kajakazi’s motion 
for summary judgment on plaintiff’s 
claim of entitlement to Social Security 
disability benefits. The HIV-positive 
plaintiff, who was also diagnosed with 
chronic fatigue syndrome (which Judge 
Harjani commented “is prevalent in 
about 70% of patients who have been 
living with HIV for a long period of time 
and who have been taking antiretroviral 
therapy for long periods of time), was 
deemed by an administrative law judge 
(ALJ) not to be disabled for purposes of 
disability benefits, despite evidence from 
his infectious disease specialist and from 
an examining physician concluding that 
plaintiff was so mentally compromised 
that he was unable to perform mental 
tasks of longer than 30 minutes at a 
time, which would clearly be inadequate 
to hold down any job. Judge Harjani 
found that the ALJ erred in handling 
the testimony of treating and examining 
physicians and giving greater weight 
to contrary opinions by state agency 
psychologists who had not examined 
the plaintiff. The judge also pointed to 
the ALJ’s “failure to understand that 
Francisco saw multiple psychiatrists 
and received mental health treatment in 
the form of psychotropic medications 
before September 2019, including 
both before and after his alleged onset 
date.” Judge Harjani’s opinion specifies 
numerous ways in find that the ALJ 
erred, concluding: “In sum, given the 
inadequate and inaccurate explanations 
given by the ALJ, the ALJ’s decision is 
not supported by substantial evidence 
and a reasonable mind cannot accept 
the evidence as adequate to support the 
conclusion. Specifically, the ALJ did 
not properly consider the supportability 
and consistency factors in assessing 
Dr. Bakston’s opinion evidence. And 
because the ALJ’s step four RFC 
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determination is partially based on 
the medical opinion evidence and the 
subjective symptom determination, 
the errors in evaluating Dr. Bakston’s 
opinion and numerous factual errors 
related to the ALJ’s acceptance of the 
state agency psychologists’ opinions 
and rejection of Francisco’s alleged 
symptoms collectively undermine 
the Court’s confidence in the RFC 
determination as well. The Court 
further finds that the ALJ’s lack of 
adequate explanation and analysis of 
Dr. Bakston’s opinion was not harmless, 
as the inclusion of his recommended 
limitations of precluding any one task 
or activity for greater than 30 minutes 
and no activities requiring immediate 
recall of new facts, attention to detail, 
fast paced jobs, and organization and 
coordination of projects could be 
outcome-determinative.” The judge 
reversed the Commissioner’s ruling 
affirming the ALJ’s denial of benefits, 
denying the Commissioner’s motion 
for summary judgment, and remanded 
to the agency “for further proceedings 
consistent with this opinion.” Plaintiff is 
represented by Joseph Stephen Sellers, 
Justin Roger Poh, Deborah Susan 
Spector, and Ryan Tank, of Spector 
& Lenz, P.C., Oak Park, IL. Expert 
representation that picks apart the ALJ’s 
decision for the district judge makes all 
the difference in cases like this. 

ILLINOIS – Keisha Allen, a transgender 
woman, was employed by Aramark 
Campus LLC as a food service worker 
at Loyola University-Chicago, from 
August 2014 until December 2014, 
when she was discharged. Allen 
complained to Aramark that she was 
subjected to a hostile environment by 
a supervisor and co-workers. Aramark 
investigated her complaints and actually 
fired the supervisor. Allen went to her 
union’s grievance representative, but the 
representative told her that there was 
nothing to grieve at that point. Allen’s 
difficulties with co-workers continued, 

and she was fired after she got into 
an altercation at work with a fellow 
employee, Sabreen Camacho. The 
company’s investigation of the incident 
led them to discharge both women for 
“fighting.” The union took Camacho’s 
discharge grievance through the full 
three-step grievance and arbitration 
procedure under the collective 
bargaining agreement, culminating in 
arbitration. The union also investigated 
Allen’s grievance and took it through 
the first two steps of the procedure, but 
decided not to pursue it in arbitration 
after its outside legal counsel told 
them it was a losing case. Witnesses all 
identified Allen is having instigated the 
altercation (which she denied). Allen 
sued the union under Title VII, claiming 
that it had discriminated against her 
because of her transgender status. 
She detected hostility from the union 
representative when she told her that her 
complaint had to do with hostility from 
co-workers because of her transgender 
status. Allen challenged the union’s 
decision not to grieve here hostile 
environment complaints and not to take 
her discharge grievance to arbitration. 
In Allen v. Unite Here Local 1, 2022 
WL 4291023, 2022 U.S. Dist. LEXIS 
167559 (N.D. Ill., Sept. 15, 2022), 
U.S. District Judge John J. Tharp, Jr., 
granted the union’s motion for summary 
judgment. He found that the union 
did not discriminate against Allen by 
declining to assert a grievance over her 
hostile environment claims, concluding 
that the employer investigated and 
took action as to those claims without 
any prompting by the union, and the 
union had a plausible argument that 
the grievance system was available for 
claims against the employer, not claims 
against co-workers. As to the union’s 
decision not to take Allen’s discharge 
grievance to arbitration, Judge Tharp 
found it “dispositive” that the union did 
file a grievance and took it through two 
steps of the grievance procedure, and 
made what appeared to be a reasonable 
decision not to arbitrate a case that 

their law firm said they would lose. He 
noted that Allen had failed to show any 
way in which the union’s investigation 
of her discharge grievance had fallen 
short, and rejected her attempt to 
impute discriminatory motive to the 
union based on Allen’s subjective sense 
that the woman assigned to investigate 
the grievance was biased. The court 
explained that a different union official 
made the decision not to take the 
grievance to arbitration. Although the 
allegedly biased union representative 
recommended against arbitration, in this 
case the recommendation accorded with 
the opinion of outside counsel and was 
bolstered by the lack of witnesses who 
could corroborate Allen’s contention 
that she did not instigate the altercation. 
Allen is represented by Joanie Rae 
Wimmer, Oak Park, IL, and Jillian Todd 
Weiss, Brooklyn, NY. Judge Tharp was 
appointed by President Barack Obama.

INDIANA – Jamie Badanish, a lesbian, 
worked as head of the Resident 
Supervision Department at the Lake 
County Juvenile Detention Center. She 
was fired by Judge Thomas P. Stefaniak, 
Jr., the Senior Judge at the Lake County 
Superior Court Juvenile Division, which 
operates the Center, after he learned 
that Badanish had pulled up some 
surveillance camera video and sharing 
it with two other employees, basically to 
satisfy her curiosity about how another 
discharged employee was removed from 
the building, compared to how she had 
been removed from the building when 
she was previously discharged due to 
an apparent misunderstanding about 
her role in transporting a naked child to 
the Center. (It’s a long story.) Anyway, 
after she filed a Title VII claim around 
the earlier discharge, Judge Stefaniak 
realized he had made a mistake in firing 
her and asked the Center’s attorney to 
rehire Badanish. Judge Stefaniak knew 
she was a lesbian when he rehired her, 
because of the discrimination claim 
she had filed against the Center. Per the 
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employee handbook, Badanish knew 
she was an at-will employee, and that 
the Employee Conduct and Work Rules 
listed disciplinary infractions, including 
unauthorized use of County-owned 
equipment and unauthorized disclosure 
of confidential information. This was 
supplemented by a then-recent memo 
setting out video surveillance policy, 
issued in response to rumors that people 
had been viewing surveillance video 
inappropriately. When Badanish and two 
other employees viewed the surveillance 
video in question to satisfy her curiosity, 
Judge Stefaniak received an anonymous 
complaint which led to an investigation. 
The judge subsequently fired all three 
employees, stating, “There’s no reason 
to view a security tape for personal 
reasons, and it violated our policy.” 
Granting a summary judgment motion 
by defendants in Badanish v. Lake 
County Government, 2022 WL 4535380, 
2022 U.S. Dist. LEXIS 175916 (N.D. 
Ind., Sept. 28, 2022), Senior U.S. District 
Judge Theresa L. Springmann wrote: 
“The Plaintiff has produced no evidence 
that Judge Stefaniak took her sexual 
orientation into consideration when 
deciding to fire her and has failed to 
demonstrate that his stated explanation 
was a pretext for discrimination.” She 
also brought a retaliation claim, arguing 
she was fired in retaliation for her earlier 
discrimination case, which the court 
rejected, as well as an Indiana state 
law defamation claim, as to which the 
court found that she had failed to follow 
procedural requirements preparatory 
to bringing a tort action against the 
state. Counsel for Badanish are Barry 
L. Loftus and Scotty N. Teal, Stuart & 
Branigin LLP – Laf/IN, Lafayette, IN 
USA; and Kirk B. Johnson PHV, Lake 
Forest, IL USA. Judge Springmann was 
appointed by President George W. Bush.

INDIANA – Hard to believe that this 
kind of thing is still going on, but an 
Indiana doctor contracted to provide 
medical exams for job applicants at the 

Clarksville, Indiana, police department, 
told the police chief that an applicant 
was not qualified to be a police 
officer because he was HIV-positive, 
even though he is asymptomatic and, 
presumably (consent decree doesn’t 
specify) compliant with medication 
keeping his viral load undetectable. 
The doctor said he didn’t meet state 
requirements because HIV is a 
“communicable disease” that poses “a 
significant risk of substantial harm to the 
health and safety” of police department 
employees and the public, according 
to Bloomberg Daily Labor Report on 
September 16. The applicant filed a 
charge with the EEOC, which filed suit 
on his behalf. (That EEOC filed suit 
means that it was unable to negotiate a 
settlement with the police department 
without filing a lawsuit, since its general 
procedure is to attempt to achieve a 
settlement before filing suit.) After the 
lawsuit was filed on April 25, it is likely 
that somebody in Clarksville City Hall 
decided to seek competent legal advice 
and was told the town would lose the 
case and would likely be ordered to pay 
substantial damages to the disappointed 
applicant, so a settlement was negotiated 
and a representative of the city signed 
a Consent Decree on September 15 
in EEOC v. Town of Clarksville, No. 
4:22-cv-00056 (S.D. Ind.). Under the 
consent decree, Clarksville has to pay 
$150,000 to the applicant upon his 
signing a release of claims and give him 
an affidavit stating that he is eligible for 
rehire and that the withdrawal of his 
job offer “was unrelated to any action, 
or lack of qualification on his part,” 
must change their employment policies 
to comply with the Americans with 
Disabilities Act, must have all those 
involved in making personnel decisions 
submit to training by a trainer approved 
by the Department of Justice, and for 
a period of three years must submit to 
EEOC a report about anybody who is 
rejected for employment based on a 
medical exam, with a full explanation 
of the reasons why they were rejected. 

The case is pending before Chief U.S. 
District Judge Tanya Walton Pratt, who 
was appointed by President Barack 
Obama. Welcome to the 21st Century, 
Clarksville, Indiana! 

IOWA – U.S. District Judge C.J. Williams 
denied a request for preliminary 
injunction in Parents Defending 
Education v. Linn-Mar Community 
School District, 2022 U.S. Dist. LEXIS 
169459, 2022 WL 4356109 (N.D. Iowa, 
Sept. 20, 2022), in which a group of 
parents of students in the Linn-Mar 
Community School District were trying 
to block a policy adopted by the Board 
of Education dealing with transgender 
students. The policy was supportive of 
transgender students, established their 
rights regarding privacy, confidentiality, 
pronoun usage, facilities, and, from 
seventh grade onward, would provide 
them with a Gender Support Plan that 
would take priority over their parent or 
guardian. Judge Williams held a hearing 
with oral argument on September 6, 
2022, after having received amicus 
briefs on both sides of the case. The 
judge denied the motion for preliminary 
injunction on September 12, in a brief 
order – see 2022 U.S. Dist. LEXIS 
168212 – and then issued a full opinion 
on September 20. The court found that 
plaintiffs had failed to carry their “heavy 
burden” to enjoin a policy that had been 
duly adopted by the School District’s 
governing body. The plaintiffs argued 
that they would suffer irreparable harm 
without an injunction because they would 
be denied their constitutional rights 
to child-rearing and control of their 
children (14th Amendment due process) 
and their children would suffer free 
speech abridgement (1st Amendment) 
if required to follow the policy’s 
pronoun requirements in referring 
to transgender classmates. The court 
found their concerns to be hypothetical, 
as there was no evidence that they or 
their children had been affected by 
implementation of the policy. “Though 
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the parents allege their children will 
likely be disciplined, will likely be 
given Gender Support Plans, and they 
will likely be denied any information 
or involvement if their children are 
given those plans, they have not shown 
that this future harm will occur with 
such imminence or such greatness that 
they will face or have faced irreparable 
harm,” he wrote. “Further, there has 
not been a showing with sufficient 
specificity of chilled speech or the 
avoidance of a certain course of conduct 
caused by the Policy’s limitations.” 
The court also found that the “balance 
of harms” disfavored an injunction, 
since plaintiffs were seeking to enjoin 
the entire Policy including provisions 
protecting transgender students from 
harassment and bullying, which would 
put the school district in conflict with its 
obligations to transgender students. The 
court also found that the Parents group 
was unlikely to prevail on the merits, as 
there “has not been a sufficient factual 
recitation for the Court to conclude, 
at this stage, that Parents A-G or their 
children have suffered an injury in 
fact,” making their standing to bring 
this suit questionable. The court also 
found that the public interest weighs 
against the preliminary injunction, as 
“it is in the public interest to ensure 
the school comply with state laws that 
prohibit discrimination based on gender 
identity.” Iowa enacted such a law back 
when the legislature and governorship 
were under Democratic control, and the 
present Republican state government has 
not repealed the provisions. The court 
also found it to be in the public interest 
“that public schools are productive, safe 
places to educate children,” and creating 
a “safe environment” for all students was 
consistent with that interest. The Parent 
plaintiffs are represented by attorneys 
from Consovoy McCarthy PLLC, 
Arlington, VA, a right-wing litigation 
boutique firm, and local counsel Alan 
Ostergren, Des Moines, IA. Judge 
Williams was appointed by President 
Donald J. Trump. 

MARYLAND – After U.S. District 
Judge Theodore D. Chuang denied 
summary judgment to Prince George’s 
County Board of Education in Eller 
v. Prince George’s County Public 
Schools, 580 F. Supp. 3d 154 (D. Md., 
Jan. 14, 2022), finding that transgender 
plaintiff Jennifer Eller’s claims of 
hostile work environment, constructive 
discharge, and retaliation should go to 
trial, the parties negotiated a settlement, 
announced on September 26, that 
will provide compensation for Eller 
and changes in the defendant school 
district’s policies. Eller was identified 
as male when hired as an English 
teacher, but subsequently informed the 
principal at Kenmoor Middle School 
that she would be transitioning. When 
she began to present as a woman, she 
claimed that she was subjected to 
verbal abuse from students and was 
instructed by administrators to stop 
wearing dressed and skirts. Transfer 
to a different school did not improve 
matters, as she encountered harassment 
and discriminatory comments from 
students and fellow staff members. Her 
complaints to administrators were not 
productive and finally she felt compelled 
to quit. Eller is represented by Lambda 
Legal and cooperating attorneys from 
Arnold & Porter. Judge Chuan was 
appointed by President Barack Obama.

MICHIGAN – The Michigan Supreme 
Court granted leave to appeal in Pueblo 
v. Haas, 2021 WL 6130700 (Mich. Ct. 
App., Dec. 28, 2021), leave to appeal 
granted, 2022 WL 4398980 (Sept. 23, 
2022), in which the Court of Appeals 
ruled that the equitable parent doctrine 
recognized by Michigan courts could 
not be applied to grant standing to seek 
custody or visitation to a same-sex 
partner of a birth mother who was not 
genetically or physically related to the 
child born through donor insemination 
while the women were non-marital 
domestic partners. The court directed: 
“The parties shall include among the 

issues to be briefed: (1) whether, in 
light of Obergefell v. Hodges, 576 
US 644 (2015), the equitable parent 
doctrine should be extended to provide 
standing to persons such as the plaintiff, 
who, at the time of the parties’ same-
sex relationship, was not permitted 
by Michigan law to legally marry 
the defendant, and if so, (2) what the 
parameters of that extension should be.” 
While the application for leave to appeal 
was pending, the court granted a motion 
by the American Civil Liberties Union 
of Michigan, Lambda Legal Defense & 
Education Fund, Inc., LGBTQA Law 
Section of the Michigan State Bar, and 
Affirmations LGBTQ+ Community 
Center to file a joint amicus brief in 
support of the application, and the court 
has invited the Family Law Section of 
the State Bar of Michigan to file an 
amicus brief. 

NEW YORK – Gina Garafola, who 
identifies herself as a “homosexual 
female,” began working as a mail carrier 
out of the Medford, NY, post office 
in 2002. She became open about her 
sexual orientation in 2007, and claims 
to have been discriminated against 
in various ways due to her sexual 
orientation. In 2016, she was diagnosed 
with herniated discs, and obtained 
medical documentation asking that her 
working time be limited to 40 hours/5 
days per week. Her doctor’s note does 
not describe her as disabled or requiring 
any accommodation other than the time 
limitation to perform her job. She has 
had various disputes with management 
about allegations of misconduct, grieved 
several warnings through her union and 
had some warning letters withdrawn 
as a result. She sued under Title VII 
and the Rehabilitation Act in Garafola 
v. DeJoy, 2022 WL 4642091, 2022 
U.S. Dist. LEXIS 180009 (E.D.N.Y., 
Sept. 30, 2022). District Judge Joan M. 
Azrack (appointed by President Barack 
Obama) granted the USPS’s motion for 
summary judgment on all claims. The 
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judge found that Garafola did not have 
a disability within the meaning of the 
Rehabilitation Act; despite the physical 
issues she asserted, she did not have 
medical documentation of disability 
status, inasmuch as her doctor’s notes 
do not assert that she is disabled from 
performing her job duties. “There is 
simply no evidence in the record from 
[which] a reasonable jury could conclude 
that Plaintiff’s impairment substantially 
limited a major life activity,” concluded 
the judge. The judge also concluded 
that facts asserted by Garafola were 
insufficient to prove she suffered 
adverse employment actions because 
of her impairments. Similarly, the court 
concluded that incidents described 
by Garafola were not sufficient to 
establish that she had suffered any 
adverse employment actions due to 
her sexual orientation, or raised any 
sort of inference of discrimination that 
might be presented to a jury. Garafola 
is represented by Kathleen Ann Tirelli 
and Paul Carruthers, of Scott Michael 
Mishkin, PC, Islandia, NY.

NEW YORK – In Austin v. Fordham 
University, 2022 WL 4626485, 2022 
U.S. Dist. LEXIS 179170 (S.D.N.Y., 
Sept. 30, 2022), U.S. District Judge J. 
Paul Oetken granted the defendants’ 
motion to dismiss as time-barred all 
claims asserted by Francis Austin, a gay 
man, over his dismissal in 2012 from 
the Naval ROTC program at Fordham 
University. He enrolled at Fordham as a 
student and NROTC participant in 2009, 
at a time when the “don’t ask, don’t tell” 
policy governing military service by 
gay people was in effect. Austin was 
certified as having learning disabilities 
for which he required accommodations. 
In 2010, he began taking prescription 
medication to deal with exhaustion and 
sleep difficulties. During his sophomore 
year, his assigned roommate was also 
an NROTC member, who Austin 
claims subjected him to “constant 
verbal harassment” and who allegedly 

raped Austin in their dorm room on 
February 11, 2011, after which physical 
and verbal abuse continued. Austin did 
not report the sexual assault or physical 
abuse at that time because he believed 
he would be expelled from NROTC 
if he made a report. In April 2012 he 
took a urinalysis test as required by 
the NROTC program, which detected 
his prescribed medication and led 
NROTC to question his medical 
accommodations, during which he 
revealed the sexual assault, and further 
NROTC investigations of his “drug use” 
brought up his learning disabilities. He 
claims that his subsequent expulsion 
from the NROTC program on disability 
grounds was a pretext to retaliate against 
him for reporting the sexual assault. He 
was formally disenrolled from NROTC 
on August 15, 2012. In 2020, he spoke 
with Fordham’s general counsel about 
his treatment, and was told Fordham 
had no legal authority over the NROTC 
program, even though NROTC 
instructors were Fordham faculty 
members. He was also told that Fordham 
never reported the sexual assault to the 
Department of Education as required 
by Title IX, as NROTC had jurisdiction 
over that issue. The relationship between 
Fordham and NROTC was based on 
agreements about which Austin had 
only incomplete knowledge at the time 
of the events in question. He filed his 
lawsuit in November 2021. The issue 
for the court to disentangle on statute 
of limitations was whether his claims 
began to run in 2012 or thereabouts, 
when he was expelled from NROTC, 
or in 2020, when he first learned that 
Fordham had failed to report the sexual 
assault and other facts that underlay 
his Title IX and common law fraud 
claims against Fordham. Judge Oetken 
concluded that the claims accrued in 
2012, or 2013 at the latest, so the claims 
against Fordham were time-barred, and 
equitable tolling did not apply because 
Austin failed reasonably to follow-up 
to determine Fordham’s role around the 
time of the events in question. The court 

also found supplementary tort claims 
to be time-barred. “The Court does not 
discount the deeply disturbing nature of 
the facts,” wrote Judge Oetken, “or the 
extent of Plaintiff’s suffering, as alleged 
in this case. But the Court is bound to 
strictly apply statutes of limitations.” 
Austin’s claims were dismissed with 
prejudice. After the opinion was 
issued, Austin’s counsel, Kevin Thomas 
Mulhearn, notified the court he would 
file a motion for rehearing and ask Judge 
Oetken to recuse himself, as counsel had 
discovered that Oetken taught a course 
on an adjust basis at Fordham Law 
School for one semester in 2009. Oetken 
denied the motion to recuse, see 2022 
U.S. Dist. LEXIS 185933. Judge Oetken, 
who was appointed by President Barack 
Obama, is the first out gay man to serve 
as a judge in S.D.N.Y. 

OHIO – Za-Kari Dijon, a transgender 
woman with a commercial driver’s 
license, was hired by the Central Ohio 
Transit Authority to be a school bus 
driver, but was dismissed from eight 
days after she started training. She 
claims that on the third day of training, 
the road trainer, Ms. Wilks, made a 
series of transphobic comments. At the 
end of the training day, she said to the 
classroom trainer, Mr. Kegler, “who 
she could report someone pushing their 
agenda on them,” and Kegler said she 
could report it to him or she could go 
directly to Kegler’s boss. According to 
Kegler, Dijon then said “nothing will 
happen anyway,” to which he claims to 
have responded, “that’s not true. If it’s 
something bad, then, you know, they 
will follow the steps to take care of it.” 
Kegler said that Dijon then “laughed it 
off” and walked away. Over the next 
several days, Dijon was late without 
notice for two training sessions, and 
was fired under the attendance policy. 
She sued under Title VII, claiming 
sex discrimination and retaliation for 
engaging in protected activity. In Dijon 
v. Central Ohio Transit Authority, 2022 
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WL 4468587, 2022 U.S. Dist. LEXIS 
174506 (S.D. Ohio, Sept. 26, 2022), 
U.S. District Judge Sarah D. Morrison 
granted the employer’s motion for 
summary judgment on both claims. 
Although Judge Morrison found that 
Dijon’s evidence sufficed to make 
out a prima facie case, the employer’s 
evidence about its strict attendance 
policy and her clear violation of it was 
sufficient to rule in its favor, finding 
that Dijon had failed to show that a 
comparator employee with a relevantly 
similar attendance record was not 
fired. Dijon suggested a comparator 
employee, but the employer showed 
the circumstances were different; that 
employee had encountered a family 
medical emergency and provided 
documentation upon request, so his 
attendance issues were excused. As to 
the retaliation claim, the court found 
that Dijon’s comments to Kegler were 
not specific enough to constitute 
making a complaint about Wilk’s 
transphobic statements (which would 
have been protected conduct), and the 
after-occurring lateness issues were 
the apparent cause of her discharge. 
Ms. Dijon is represented by Trisha 
M. Breedlove and Paul Filippelli, of 
The Spitz Law Firm, LLC, Columbus, 
OH. Judge Morrison was appointed by 
President Donald J. Trump.

OHIO – In Patterson v. Cincinnati 
Police Department, 2022 WL 4007610, 
2022 U.S. Dist. LEXIS 159661 (S.D. 
Ohio, Sept. 2, 2022), U.S. Magistrate 
Judge Stephanie K. Bowman dismissed 
a trans woman’s pro se complaint 
alleging she was being unlawfully 
surveilled and harassed by unspecified 
members of the Cincinnati Police 
Department, allegedly continuing a 
pattern of harassment she claimed to 
have suffered previously while living 
in Pennsylvania, which had led her to 
file five lawsuits in federal courts in 
Pennsylvania making similar allegations 
(all of which had been dismissed). She 

moved to Cincinnati in 2021, and claims 
the same problems arose with the local 
police. Judge Bowman characterized 
the allegations in Patterson’s 70-page 
complaint as “rambling and difficult to 
follow,” points out that the Cincinnati 
Police Department is not an entity that 
can be sued as such, so her suit would 
have to be against the City of Cincinnati, 
and the city would be would not be 
liable for police officers’ actions absent 
competent pleading of an unlawful city 
policy or a tortious failure to train and 
manage the police forces. This is clearly 
not a competent pleading. The judge 
mentions “the fantastical or delusional 
nature of the complaint,” and that it fails 
to identify with any particularity the 
constitutional or statutory laws that she 
claims are being violated in her case. 
Anybody can file a complaint on their 
own behalf, of course, but lay people 
struggle without knowledge about 
what a pro se complaint must contain 
to survive screening and dismissal. 
While it may be that Ms. Patterson 
has potential federal claims if she is 
not delusional and is actually being 
treated inappropriately by members of 
the Cincinnati police force, she needs 
competent counsel to reduce her claims 
to a writing that complies with Rule 8 
of the Federal Rules of Civil Procedure.

OREGON – “J”, a transgender minor, 
is in the custody of the Oregon 
Department of Human Services (DHS). 
J is estranged from their mother, whose 
support of J’s transgender identity and 
search for gender-affirming treatment 
is questioned by DHS and J, who has 
threatened to engage in self-harm if 
required to live with their mother. 
(J’s father is out of the picture.) J has 
been living in a variety of temporary 
settings under the auspices of DHS. 
Professional opinion accepted by the 
court recommends that in-person 
family therapy sessions, in which J is 
willing to participate, are necessary if 
DHS’s goal of family reunification can 

be achieved, but all this is happening 
in the midst of the pandemic and what 
few sessions there were took place 
remotely and without much success 
as of the time of the Juvenile Court 
hearing in this case. The Juvenile 
Court determined that DHS had made 
“reasonable efforts toward reunifying 
J with mother,” rejecting mother’s 
position in dependency hearings that 
the agency must do more. The Court of 
Appeals agreed with mother in In the 
Matter of O.K., A Child v. H.K., 321 
Or. App. 733 (Sept. 14, 2022). “Given 
that, by all accounts, in-person family 
therapy by a skilled, neutral therapist, 
or therapeutic visitation, was key to 
repairing the relationship between 
mother and J, and that, in turn, was 
key to the possibility of reunification,” 
wrote Presiding Judge Scott A. Shorr 
for the appellate panel, “we conclude 
that DHS’s efforts were not reasonable. 
Indeed, J’s psychological evaluator, 
Dudley, found that ‘the quality of contact 
and relationship’ between mother and J 
had actually deteriorated while J was in 
care, and there had not been ‘sufficient 
or consistent efforts to reestablish 
and improve’ the relationship.” Thus, 
Family Court erred in finding that 
DHS’s efforts were reasonable, and 
rejected the agency’s motion to dismiss 
mother’s petition and remanded the case 
for the Juvenile Court to enter a new 
permanency judgment specifying that 
DHS did not make reasonable efforts.” 
Mother is represented by a public 
defender and the agency is represented 
by the state Attorney General’s office. 

PENNSYLVANIA – Nicole Crosby 
began working for Westrock Packaging, 
Inc., in January 2016, and became Human 
Resources Coordinator in September of 
that year; she had previously worked 
in the same facility as a temp when 
it was under different ownership. In 
2018, she began working with Michael 
“Elizabeth” Jablonski, a transgender 
man who had undergone medical 
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transitioning but had not yet legally 
changed his name to Michael. Jablonski 
had always presented himself as male at 
the workplace in dress, grooming, and 
all other respects. Crosby, who became 
fond of Jablonski and eventually began 
dating him, noticed that he was being 
subjected to discrimination, hostility, 
offensive and unwelcome comments, 
and disparate treatment for his failure 
to conform to female stereotypes for his 
biological gender. After observing this 
behavior continuing, Crosby disclosed 
her relationship with Jablonski to her 
supervisor late in 2018 and alerted her 
supervisor to the ongoing discriminatory 
conduct against Jablonski. Her 
supervisor confirmed that the company 
had no policy against co-workers dating 
each other, but asked her and Jablonski 
to prepare a written statement regarding 
their relationship, which they did. The 
supervisor assured Crosby that she 
would launch an investigation of the 
alleged mistreatment of Jablonski. 
Crosby never learned the result of 
any such investigation, but she was 
terminated on July 11, 2019, assertedly 
for (1) editing Jablonski’s timecard, 
(2) attempting to correct Jablonski’s 
supervisors about mis-gendering 
him, and (3) being in a relationship 
with Jablonski. She filed suit against 
Westrock under Title VII. Eleven 
months after she was terminated, Brook 
& Whittle Limited acquired the facility 
where she worked. She sought to amend 
her complaint to add Brook & Whittle 
Limited as a defendant successor 
employer, to which they objected, 
asking that any suit against them be 
dismissed. In Crosby v. Westrock 
Packaging, Inc., 2022 WL 4635825, 
2022 U.S. Dist. LEXIS 179137 (E.D. 
Pa., Sept. 29, 2020), Senior U.S. District 
Judge C. Darnell Jones, II, denied 
Brook & Whittle’s motion. Applying 
factors specified in 3rd Circuit case 
law, see Rego v. ARC Water Treatment 
Company of PA, 181 F.3d 396 (3rd Cir. 
1999), Judge Jones found that Brook & 
Whittle was a successor employer for 

purposes of this case, denied its motion, 
and granted Crosby leave to amend her 
complaint to add them as a defendant. 
Crosby is represented by W. Charles 
Sipio, Allison Aileen Barker, Andrew 
Olcese, Samantha P. Martin, and Ari 
Risson Karpf, of Karpf & Cerutti, PC, 
Bensalem, PA. Senior Judge Jones was 
appointed by President George W. Bush.

PENNSYLVANIA – In Fennell v. 
Comcast Cable Communications 
Management, LLC, 2022 U.S. Dist. 
LEXIS 167835, 2022 WL 4296690 
(E.D. Pa., Sept. 16, 2022), Senior U.S. 
District Judge Michael Baylson granted 
summary judgment to the defendant 
employer on claims by a high-ranking 
highly-compensated senior executive, 
an out gay man named Klayton Fennell, 
that the corporation discriminated 
against him in compensation on the 
basis of his sexual orientation and that 
in retaliation for complaining about 
the alleged compensation disparity, he 
was subjected to a hostile environment. 
Judge Baylson was not buying it, found 
the company’s defense of its method for 
compensating senior executives to be 
credible and non-discriminatory, and 
found no basis for finding that Fennell 
was the victim of a hostile environment. 
As in so many sexual orientation 
discrimination and retaliation 
cases, the lack of direct evidence of 
discriminatory intent required the 
court to delve into whether Fennell 
had proven his prima facie case using 
the methodology established by the 
Supreme Court in McDonell-Douglas 
v. Green, 411 US 792 (1973), for Title 
VII cases to be proved by inferences 
drawn from indirect evidence. As 
such, the case foundered on the court’s 
determination that Fennell had not 
provided evidence of a “comparator” 
employee who was treater better than 
he was in terms of compensation. The 
court noted the difficulties of doing 
such an analysis at high corporate 
management levels (Fennell is a Senior 

Vice President). Fennell sought to 
compare his compensation to that of 
other management officials holding 
similar titles, but the court found that 
each of the alleged comparators had a 
different menu of responsibilities and 
thus could not serve as a comparator. 
The absence of a comparator ruins the 
case, in the judge’s view. The tenor of 
Judge Baylson’s opinion is well shown 
by an introductory section in which the 
judge discusses corporations striving 
for diversity. He empathizes with the 
corporation struggling to manage a 
diverse workforce. “Achieving diversity 
in the workplace – from senior executives 
in the C-Suite, to hourly workers – will 
inherently result in some employees 
who are indeed ‘different’ than others,” 
he wrote. “And, despite protections 
in place, including through Title VII 
and state law, diverse individuals may 
continue to perceive discrimination 
because of their differences. But 
the mere fact that some within the 
workplace may make comments about 
diverse coworkers does not itself, 
without an underlying discriminatory 
animus by the employer, impose Title 
VII liability on an employer. Any 
conclusion otherwise would discourage 
discussions about diversity, returning us 
to a time when employees’ difference 
were unspoken, unacknowledged, and, 
therefore, unappreciated.” The opinion, 
which is worth reading as an insight 
into the thinking of a very senior (age 
83) federal district judge (appointed by 
President George W. Bush), illustrates 
for this writer the difficulty that a 
highly-compensated senior executive 
will encounter in trying to make a case 
of corporate discriminatory intent when 
he was hired, promoted, and placed in 
that position as an out gay man over 
a period of many years. Plaintiff is 
represented by Holly W. Smith, Stephen 
C. Console, and Katherine Oeltjen, 
of Console Mattiacci Law, LLC, 
Philadelphia. Appeal would go to the 3rd 
Circuit, which the judge comments had 
yet to issue post-Bostock precedential 
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rulings on the scope and extent of 
that precedent in sexual orientation 
discrimination cases. 

PENNSYLVANIA – Teressa Lafollette, 
then age 45, is a registered nurse who 
was hired at Jefferson Regional Medical 
Center in 2017 to work in the hospital’s 
telemetry unit. She and another RN 
were the only nurses on the unit over 
40 years of age, and thus covered by 
the federal Age Discrimination law 
(ADEA). Most of her co-workers were in 
their twenties. Lafollette claims blatant 
age discrimination in assignments and 
treatment of her and her age cohort 
compatriot as compared to the young 
nurses, as well as critical comments 
about her age. After her father died in 
January 2019, one of her supervisors 
attended the wake and later commented 
on the sexual orientation (gay/bi) of 
Lafollette’s son and the biracial children 
of her sister. “Following the funeral, her 
supervisor and other younger nurses on 
the telemetry unit belittled Lafollette’s 
gay son and biracial family and, along 
with age-related insults, directed racial 
slurs and race-based sexual comments 
at Lafollette,” according to the fact 
summary taken from the complaint 
in U.S. Magistrate Judge Maureen P. 
Kelly’s opinion in Lafollette v. Jefferson 
Regional Medical Center, 2022 U.S. 
Dist. LEXIS 159098, 2022 WL 4029735 
(W.D. Pa., Sept. 2, 2022). Lafollette 
complained to her supervisors about 
assignment practices and how she 
was being treated, but “received no 
assistance” and on November 7, 2019, 
was issued a “final warning” related to 
one of her complaints. Meeting with her 
supervisor, she stated that “she had grown 
weary of the harassment and disparate 
treatment” and she was terminated a few 
days later, purportedly for “unresolved 
issues.” She was escorted from the 
premises by her supervisor, who loudly 
called her “pathetic.” She had already 
contacted EEOC to complain about age 
discrimination a few days before she 

was terminated. In a space on the intake 
form asking for “any other information 
about your experience,” she gave some 
examples of her age discrimination 
experiences and, regarding one, wrote 
“this is just one instance where I was 
made fun of because [of] my age, my 
family being black, and my family 
members being gay.” However, when 
she filed a formal EEOC charge after 
being terminated, she only checked the 
“age” box on the charge form and only 
mentioned her age discrimination issues. 
Her counsel responded to the employer’s 
response to the charge by mentioning 
harassing statements relating to her gay 
son and the “multiracial status of her 
family members, and sexual comments 
based on race” including co-workers 
asking Lafollette “several times if she 
owned a black dildo.” Without making 
a probable cause determination, EEOC 
sent her a right-to-sue letter on May 19, 
2021, and she filed suit in state court, 
which the defendant removed to federal 
court, alleging violations of ADEA and 
Title VII of the federal Civil Rights Act 
of 1964 and the Pennsylvania Human 
Relations Act. The defendant moved 
to strike all claims concerning race or 
sex/sexual orientation discrimination, 
arguing that they had not been 
administratively exhausted because 
her EEOC charge specified only age 
discrimination in the space for checking 
the claims asserted and the brief 
explanation she provided on the charge 
form. Magistrate Judge Kelly denied 
the motion, finding that Lafollette’s 
counsel had raised the issue of sexual 
orientation and race during the EEOC 
investigative process, and under 3rd 
Circuit precedent, the failure to check 
the race or sex boxes on the charge form 
did not necessarily constitute a failure to 
exhaust administrative remedies when 
the issues were brought to the attention 
of the EEOC during its investigation. 
Lafollette is represented by John 
Stember and Maureen Davidson-
Welling, of Stember Cohn & Davidson-
Welling, LLC, Pittsburgh. 

TENNESSEE – A federal jury in the 
Middle District of Tennessee rejected a 
claim by Michael Young was terminated 
from his job with Bernhard MCC LLC 
because he reported to the company’s 
human resources department that his 
son, employed at the same construction 
site, was subjected to anti-gay slurs. The 
trial judge, U.S. District Judge Waverly 
D. Crenshaw, Jr., had ruled that the case 
should go to the jury because Young 
had testified at trial that he asked the 
senior project manager whether he was 
“being fired for making that report,” 
and that the manager replied, “Yeah. 
That’s pretty much it.” If believed by 
the jury, that testimony could constitute 
direct evidence of a retaliatory firing, 
according to the judge, who sent the 
case to the jury to answer the question 
framed by the court: “Do you find 
by a preponderance of the evidence 
that Bernhard MCC, LLC terminated 
Michael Young in retaliation for 
his opposition to alleged unlawful 
activity in violation of Title VII of the 
Civil Rights Act of 1964?” The jury 
unanimously answered “No” to this 
question. Young was represented by 
Spragins, Barnett & Cobb PLC. Judge 
Crenshaw was appointed by President 
Barack Obama. 

TENNESSEE – Eric Turner, a gay Black 
man, worked for FedEx as a security 
officer for over 20 years. During 
that time, he claims to have been 
repeatedly subjected to “unwelcome 
and embarrassing comments” from co-
workers and management regarding 
his sexual orientation, according to the 
complaint as described by Senior U.S. 
District Judge John T. Fowlkes, Jr., in 
Turner v. Federal Express Corporation, 
2022 U.S. Dist. LEXIS 160186, 
2022 WL 4082476. “These included 
statements of religious condemnation 
and frequent assertions that ‘God made 
Adam and Eve, not Adam and Steve’” 
[These bigots are SO original!] He 
repeatedly complained to management, 
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but “no action was ever taken.” However, 
shortly after complaining anew, he 
received a warning letter for sleeping 
on the job on September 27, 2018, and 
was subsequently terminated, effective 
October 12, 2018. He filed an appeal 
using the company’s internal grievance 
process, but his termination was upheld 
“on some unspecified date in December 
2018.” He claimed discriminatory 
discharge based on sexual orientation 
and race, pointing out that a white 
heterosexual security officer who was 
found to be sleeping on the job received 
only a three-day suspension. He filed 
a Title VII charge with the EEOC on 
September 18, 2019. EEOC closed the 
file on January 8, 2020, with a notation 
that the charge was “not timely filed 
with EEOC.” He then filed a pro se 
complaint in federal court on April 9, 
2021, alleging two counts under Title 
VII: sexual orientation discrimination 
and race discrimination. FedEx filed 
a motion to dismiss for failure to state 
a claim, arguing that a timely EEOC 
charge was a prerequisite to filing suit. 
After the motion was filed, Turner 
retained counsel, who filed a response 
to the motion, noting that Turner’s 
allegations would be sufficient to state a 
race discrimination claim under 42 USC 
Sec. 1981, the post-Civil War civil rights 
statute. The key difference between the 
two statutes is that Title VII has a short 
statute of limitations for filing charges 
(300 days in deferral jurisdictions, such 
as Tennessee), whereas the statute of 
limitations for Sec. 1981, which does 
not require exhaustion of administrative 
remedies, is borrowed from state 
personal injury law, which can be a 
matter of years, not days. Turner argued 
that the time for him to file began to run 
when his appeal was denied, but FedEx 
argued, and the court agreed, that it ran 
when his discharge was effective, 341 
days before he filed his EEOC charge. 
On that basis, the court dismissed the 
Title VII claim, which took sexual 
orientation right out of the case. Even 
though the pro se complaint did not 

mention Sec. 1981, the court decided 
that Turner’s race discrimination claim 
could be pursued under that statute, 
under which it would be timely, even 
though the pro se complaint dwelt 
almost entirely on the sexual orientation 
claim. Judge Fowlkes commented, 
“Turner’s complaint is slim, but he 
has alleged enough to state a claim for 
race discrimination under Sec. 1981.” 
So, the case will continue, with Turner 
represented by Darrell J. O’Neal, 
Memphis, TN. Judge Fowlkes was 
appointed by President Barack Obama. 

TENNESSEE – Richard Brunelle, a gay 
man who sued his former employer, 
Coco’s Italian Market, alleging 
discrimination, hostile environment, 
and retaliation, should have retained 
counsel. As a pro se plaintiff, he proved 
incapable of meeting the requirements 
of pleading and proof necessary to 
avoid summary judgment against 
him. The employer had meticulously 
documented Brunelle’s shortcomings as 
wait-staff in their restaurant, including 
a confrontation with a customer about 
a tip that Brunelle deemed inadequate, 
and rough relations with co-workers. 
Brunelle alleged that he was subjected 
to a hostile environment because of his 
sexual orientation, but the employer 
showed, at least to the satisfaction 
of U.S. Magistrate Judge Alistair E. 
Newbern, that it was Brunelle who had 
created a hostile environment for his co-
workers and customers. Judge Newberg 
recommended to District Judge Aleta 
A. Trauger that the court should grant 
summary judgment for the employer. 
The opinion may be worth reading 
by prospective pro se discrimination 
plaintiffs as a lesson about what NOT 
to do when responding to the employer’s 
inevitable motion for summary 
judgment. Judge Newbern lays it all out 
in clear language. Brunelle v. Coco’s 
Italian Market, 2022 U.S. Dist. LEXIS 
166715, 2022 WL 4280483 (M.D. Tenn., 
Sept. 15, 2022). 

TEXAS – Dr. Ximena Lopez, an 
endocrinologist at Children’s Medical 
Center at Dallas, provides gender-
affirming care to transgender youth. 
After Governor Abbott and Attorney 
General Paxton announced that 
providing gender-affirming care to 
minors was “child abuse” which the 
state would investigate and prosecute, 
Dr. Lopez filed a lawsuit against the 
Medical Center, seeking a temporary 
restraining order, temporary injunction, 
and original petition for permanent 
injunction and declaratory relief, aimed 
at preventing the Center for interfering 
with her continuing care for her patients. 
Six days after she filed suit, the state 
filed a motion to intervene, to which 
she took exceptions as well as asserting 
counterclaims against the state. On May 
23, the County Court granted an agreed 
temporary injunction as requested by 
Dr. Lopez. On June 14, the state filed 
a plea to the jurisdiction challenging 
the trial court’s jurisdiction over Dr. 
Lopez’s claims against the Center over 
the counterclaims. Dr. Lopez withdrew 
her counterclaims and signed an order 
on July 7 striking the state’s petition in 
intervention, pointing out that the State 
had no justiciable interest in the suit 
between Lopez and the Center, lacked 
standing to intervene because there 
are no state actors and Lopez was not 
challenging the constitutionality of a 
state law, had no direct interest in the 
what appears to have been a “friendly” 
suit between Lopez and the Center, and 
was no longer a counter-defendant after 
Lopez withdrew her counterclaims. 
What was really going on here? Like 
many hospitals in Texas, the Center 
was likely poised to react defensively to 
the state’s threats by stopping medical 
personnel from providing gender-
affirming care to their patients, but a 
friendly lawsuit resulting in a court 
order to the Center might protect it from 
liability if the state made good on its 
threats? At any rate, the state appealed 
the trial court’s order of temporary 
relief to Lopez. The Court of Appeals 
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in Dallas questioned its jurisdiction over 
this appeal, concluding that it had none, 
and furthermore that the state lacked 
standing to appeal the trial court’s order 
of temporary injunction. So there. The 
September 23 opinion in State of Texas 
v. Lopez, 2022 WL 4396162, is by Chief 
Justice Robert D. Burns III. 

TEXAS – PFLAG, Inc., has an action 
pending in Travis County District 
Court, PFLAG v. Abbott, Cause No. 
D-1-GB-22-002569, challenging 
the state’s policy of treating gender-
affirming care as a form of child abuse, 
potentially subjecting parents and 
practitioners to criminal penalties and 
other adverse actions for providing such 
care to minors. Individual co-plaintiffs 
in the case are denominated as Morabel 
Voe, Wanda Roe, an Adam Briggle and 
Amber Briggle, as parents and “next 
friends” of their transgender children. 
After a hearing on July 6, 2022, 
Judge Amy Clark Meachum entered 
a temporary injunction protecting 
the individual named plaintiffs from 
enforcement of the policy. After further 
fact-finding, she agreed on September 
16 to extend temporary injunctive 
protection to PFLAG and its members. 
“It clearly appears to the Court,” she 
wrote, that unless Commissioner 
Masters and DFPS are immediately 
enjoined from enforcing the DFPS Rule 
operationalizing Governor Abbott’s 
Directive and Attorney General 
Paxton’s Opinion, members of Plaintiff 
PFLAG, including the Voe, Roe, and 
Briggle families, will suffer probable, 
imminent, and irreparable injury in the 
interim. Such injury, which cannot be 
remedied by an award of damages or 
other adequate remedy at law, includes, 
but is not limited to: being subjected 
to an unlawful and unwarranted child 
abuse investigation; intrusion and 
interference with parental decision-
making; the deprivation or disruption 
of medically necessary care for the 
parents’ adolescent children; the chilling 

of the exercise of the right of Texas 
parents to make medical decisions for 
their children relying upon the advice 
and recommendation of their health 
care providers acting consistent with 
prevailing medical guidelines; intrusion 
into the relationship between parents 
and their health care providers; gross 
invasions of privacy in the home and 
school, and the resulting trauma felt by 
parents, siblings, and other household 
members; outing an adolescent as 
transgender; adverse effects on grades 
and participation in school activities; 
fear and anxiety associated with the 
threat of having a child removed from 
the home; increased incidence of 
depression and risk of self-harm or 
suicide; having to uproot their lives 
and their families to seek medically 
necessary care in another state; being 
placed on the child abuse registry and 
the consequences that result therefrom; 
and criminal prosecution and the threat 
thereof.” This is a status quo injunction 
reaching back to the situation before 
the governor, attorney general, and 
DFPS commissioner set the policy in 
motion, which Judge Meachum intends 
to continue in effect until a final 
disposition of the case on the merits by 
her court, the Court of Appeals, and the 
Supreme Court of Texas. By expanding 
the injunction to protect PFLAG’s 
members, the court intends to avoid 
the problem with injunctive relief in an 
earlier case, where the Supreme Court 
and Court of Appeals held that only 
named plaintiffs in a non-class action 
could be protected by interim injunctive 
relief. The judge scheduled a trial on 
the merits to begin on June 12, 2023, 
anticipating significant discovery to 
take place over the intervening months. 
We have quoted at length because the 
opinion is not published. An interim 
ruling by the court of appeals on the 
state’s appeal of the July 6 temporary 
injunction is reported at 2022 Tex. App. 
LEXIS 5115 (July 20, 2022), but it is a 
brief memorandum without any factual 
discussion. Similarly, on September 

26, the Court of Appeals, ruling sub 
com Masters v. PFLAG, 2022 WL 
4473903, continued Judge Meachum’s 
expanded temporary injunction to 
remain in effect as the matter is being 
litigated. Commissioner Master’s filing 
of an appeal had effectively stayed the 
injunction, but the Court of Appeals 
could reaffirm temporary relief 
while the appeal is pending. This per 
curiam opinion contains substantial 
discussion of the history of this and 
related litigation, and explains that the 
court concluded, “based on the record 
before us that reinstating the temporary 
injunction is necessary to preserve the 
parties’ rights during the pendency of 
this appeal.”

VIRGINIA – Terry Crew was discharged 
by Nature’s Variety together with his 
entire work team on November 2, 
2020, assertedly due to “organizational 
restructuring.” But Crew, an out gay man 
who chaired the company’s Diversity 
Working Group and had brought 
numerous complaints of discrimination 
to the attention of management, believed 
that he and his team were targeted for 
discharge because they brought so 
many discrimination allegations to 
management’s attention. Following 
his termination, Crew applied for new 
positions at Nature’s Variety, but was 
not hired for either of them. He claims 
that he was passed over for one of those 
jobs “in favor of a heterosexual female 
with less experience,” according to a 
factual summary by U.S. District Judge 
Thomas T. Cullen, presiding over Crew 
v. Nature’s Variety, 2022 L 4234266, 
2022 U.S. Dist. LEXIS 165878 (W.D. 
Va., Sept. 14, 2022). Crew filed a charge 
with the EEOC and obtained a right 
to sue letter, then filed suit alleging 
sexual orientation discrimination 
(Count I), Virginia Human Rights Act 
discrimination (Count II), termination 
for reporting discrimination under Title 
VII (Count III) and the Virginia act 
(Count IV), a Virginia common law 
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wrongful termination claim, and refusal 
to rehire under Title VII (Count VI) 
and the Virginia act (County VII). The 
company moved to dismiss counts I and 
VI, thinking to end federal jurisdiction 
over the case. Judge Cullen denied the 
motion as to Count I, but granted it as to 
Count VI because Crew did not mention 
the company’s refusal to rehire him in 
his EEOC charge, and thus had failed 
to exhaust administrative remedies 
under Title VII as to that count. Crew 
is represented by Christopher Earl 
Collins and Mia Yugo, of Yugo Collins, 
PLLC, Roanoke, VA. Judge Cullen 
was appointed by President Donald J. 
Trump.

VIRGINIA – Jared Hester, a gay, Jewish, 
Black man, was a student at Washington 
& Lee University between 2009 and 
2013. He claims to have been the victim 
of discrimination based on all those 
aspects of his identity, sometimes in 
combination, sometimes individual. 
From the summary of his allegations 
by Senior U.S. District Judge Norman 
K. Moon in Hester v. Washington & 
Lee University, 2022 WL 4289875 
(W.D. Va., Sept. 16, 2022), it sounds as 
if Hester would sometimes dress in a 
manner that would effectively “out” him 
as gay, drawing homophobic comments 
from others. In any event, the summary 
states rather generalized complaints 
about the failure of W&L to make 
effective efforts to make their school 
welcoming to diverse students such as 
Hester. He asserts that he attempted 
suicide and then withdrew from the 
school in 2013 a few months before he 
would have graduated. (He eventually 
completed a bachelor’s degree at another 
school a few years later.) However, he 
did not file this Title IX lawsuit until 
January 2022, proceeding pro se, after 
having left a written complaint with the 
university’s Title IX coordinator in July 
2021. The University moved to dismiss 
his claims as time-barred and, as to race 
and religion, not arising under Title 

IX. Judge Moon granted the motion. 
“Plaintiff’s complaint arises solely 
under Title IX,” he observed, which 
only deals with sex discrimination and 
has been construed by some courts, in 
light of Bostock, to encompass sexual 
orientation discrimination claims. 
“No similar provision in Title IX 
encompasses race or religion,” so “to 
the extent Plaintiff’s complaint argues 
racial or religious discrimination, 
Plaintiff fails to state a plausible Title 
IX claim.” Even though the complaint 
never mentioned Title VI, which would 
apply to race discrimination by an 
educational institution, Judge Moon 
found that a race discrimination claim 
would also be time-barred, even though 
Title VI contains no express statute 
of limitations, as federal courts have 
borrowed state personal injury statutes 
of limitations, and the Virginia statute 
would be two years. As to the potentially 
viable Title IX claims, the same analysis 
applies. Title IX itself has no express 
statute of limitations, but courts use the 
state personal injury statute, so those 
claims are time-barred as well. Hester 
argued that his suit was not about the 
underlying events, but rather about 
the failures of the University’s Title 
IX complaint process, and argues that 
damages attributable to his delayed 
graduation would result in a later claim. 
The court was not persuaded, since the 
Title IX claim he left in the coordinator’s 
office in 2021 referred to losses he 
incurred in 2016 that he attributed to his 
earlier problems as a student that caused 
a delay in his ultimate graduation, but 
the statute of limitations on such claims 
would have run in 2018. Yet again, Judge 
Moon found the time bar applicable. 
Judge Moon was appointed by President 
Bill Clinton.

WASHINGTON – Senior U.S. District 
Judge Marsha J. Pechman granted 
defendant’s motion for summary 
judgment in Beeman v. Mayorkas, 2022 
U.S. Dist. LEXIS 163085, 2022 WL 

412050 (W.D. Wash., Sept. 9, 2022), 
in which Armen Beeman, a bisexual 
man who was working as a Border 
Patrol Agent, claimed that the reasons 
given for his discharge were a pretext 
for discrimination because of his 
sexual orientation. He had a difficult 
case to make, since he had a long 
disciplinary record, and Judge Pechman 
ultimately concluded that he had not 
proven a prima facie case for lack of a 
comparator, and alternatively that his 
pretext argument was not proven. There 
is much discussion in the opinion about 
whether Beeman had satisfied the first 
element of his prima facie case, since 
those involved in deciding to terminate 
him alleged that they were unaware of 
his sexual orientation. They could easily 
have been misled because Beeman was 
dating women and was not “out” at 
work about being bisexual, although he 
claimed that he had confided in a co-
worker about his sexuality. Much of the 
evidence he presented on this point was 
declared by the judge to be hearsay, but 
even conceding his contention that his 
bisexuality was common knowledge, 
the court found that he could not 
produce a comparator employee, and, 
more importantly, the employer offered 
a legitimate, nondiscriminatory reason 
for his termination. After a string of 
disciplinary incidents, he was given 
a “Last Chance Agreement” which 
required him to “abstain from any form 
of misconduct either on or off duty, for 
three years,” but which he violated by 
“misappropriating gasoline purchased 
with a Government gas card,” which 
involved several acts of misconduct, so 
the court found his evidence of pretext 
unconvincing. Beeman is represented by 
Mark K. Davis, of Dethlefs Sparwasser 
Reich Dickerson & Key, of Edmonds, 
WA, and Nolan Patrick Lim, of Seattle 
WA. Judge Pechman was appointed by 
President Bill Clinton.

WISCONSIN – “The Omro School 
Board became concerned with then 
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middle-school teacher Neil Klosterman’s 
physical contact with male middle-
school students and his refusal to avoid 
such contract in the future, as reported 
by a police/school safety officer who 
confronted Klosterman about it,” 
wrote Judge Mark Gundrum for the 
2-1 majority of the Wisconsin Court of 
Appeals panel in Klosterman v. School 
District of Omro, 2022 WL 4491604, 
2022 Wisc. App. LEXIS 860 (Sept. 28, 
2022). “The board ultimately banned 
Klosterman from School District of 
Omro property and has maintained that 
ban even after Klosterman resigned 
from his teaching position.” The 
majority upheld the circuit court’s grant 
of summary judgment to the defendants 
after Klosterman sued. Klosterman 
argued that the board lacked authority 
to impose such a ban, but the courts 
disagreed, concluding that “the board 
had and reasonably exercised the 
authority to impose the ban in this 
case.” Dissenting Judge Shelley Grogan 
vigorously disagreed. To the board 
and the majority of the court this case 
was about protecting male students 
from a teacher who would routinely 
touch students in ways that made some 
observers “uncomfortable.” No student 
had made any complaint about physical 
contact by a popular teacher and in 
Grogan’s view nothing in the record 
supported inferences of improper 
conduct or motive by Klosterman. 
Grogan argued that the majority was 
mischaracterizing the case and imbuing 
the board with broad powers under 
an ambiguous statute. “The majority 
ignores the full context at play here 
and fails to identify sufficient evidence 
to explain how Klosterman’s total 
banishment is ‘reasonable to promote 
the cause of education,’” she wrote, 
accusing the court of “rubber stamping” 
the board’s decision. “At the very least,” 
she asserted, “this summary judgment 
record demonstrates that there are 
disputed material facts as to whether the 
Board’s continued restrictions banning 
Klosterman are reasonable to promote 

the cause of education.” Counsel for the 
parties are not identified in the opinion. 
Court of Appeals judges in Wisconsin 
are elected in bipartisan elections. 

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

TENNESSEE – A jury in Shelby County 
convicted Zaciaro Moore of “especially 
aggravated robbery,” aggravated 
assault, and theft of property, and trial 
judge Chris Craft of the county criminal 
court sentenced him to eighteen years 
in prison. He appealed, claiming 
insufficient evidence to support the 
jury’s verdict. The Court of Criminal 
Appeals affirmed the verdict, in an 
opinion by Judge Robert W. Wedemeyer 
in State of Tennessee v. Moore, 2022 
WL 4299574 (Sept. 19, 2022). This 
is actually a bloody tale. Defendant 
made contact with the victim through a 
“dating website” for men seeking men 
for sexual hookups. The victim picked 
up the defendant from a place where he 
had been staying and brought him to the 
victim’s home, where they socialized 
and had sex and the victim allowed 
defendant to stay in his apartment for 
several days as their sexual liaison 
continued. The victim and the defendant 
provided very different versions of what 
happened to disrupt this temporarily 
copacetic relationship, but the jury 
evidently believed the victim. After this 
had gone on several days, the victim told 
the defendant that the victim’s brother 
was coming to visit and the defendant 
would have to leave the apartment, to 
which the defendant responded that 
he had no place to go. Victim testified 
that until then he had been unaware 
that the defendant was homeless. 
Things degenerated to the point where 
defendant was assaulting the victim 
with hammer blows to the head, lots 
of blood was shed, the victim claims 
to have passed out several times, and 
defendant made off with the victim’s car 

keys and wall-mounted television set. 
Victim managed to get to a neighbor’s 
apartment and the neighbor summoned 
the police. Eventually the defendant was 
apprehended. He claimed the victim had 
attacked him, but evidence introduced 
at trial from various witnesses, not all 
police officers, indicated that defendant 
had no visible injuries while victim had 
substantial injuries that required 30 
hours of surgery and the amputation of 
an ear. The appeals court found that the 
trial record provided sufficient evidence 
to sustain the jury’s verdict, apart from 
a technical adjustment of a clerical error 
in recording the degree of theft that 
did not affect the sentence imposed by 
Judge Craft. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

CALIFORNIA – In an unsigned 
recommendation, U.S. Magistrate Judge 
Stanley A. Boone directed the Clerk of 
Court to assign a District Judge to review 
his recommendation that the amended 
complaint of a transgender inmate be 
dismissed with prejudice. Transgender 
prisoner Lyralisa Lavene Stevens sued 
because she was denied discretionary 
parole under California’s Elder Parole 
Law, which currently provides for 
consideration for parole inmates aged 
50 and older who have served 20 years 
or more, “if suitable.” Cal. Penal Code § 
3055 (amended eff. Jan. 1, 2021). Judge 
Boone had given Stevens one chance to 
improve her original complaint. This 
decision – Stevens v. Smith, 2022 WL 
4292289 (E.D. Calif., Sept. 16, 2022) – 
screens the amended complaint. Stevens 
complains that she was “misgendered 
in the parole process,” in violation 
of California’s Transgender Respect, 
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Agency and Dignity Act, codified at 
Cal. Penal Code §§ 2605, et seq. This 
led, she says, to violation of her due 
process rights and discrimination based 
on gender identity. Judge Boone spends 
time on resentencing, under 15 Cal. 
Code of Regulations § 3076, because 
apparently Stevens referred to it; but the 
claim involves discrimination and due 
process in denial of elderly parole, not 
re-sentencing. He unnecessarily finds 
that there is no due process right to re-
sentencing (a sweeping statement that 
may or may not be true, depending on 
the facts). He then cites to Greenholtz 
v. Inmates of Nebraska Penal and 
Correctional Complex, 442 U.S. 1, 7 
(1979), which involves discretionary 
parole and limits due process rights, 
although not in the context of re-
sentencing. Greenholtz is controlling 
here, however, as applied to elder parole 
in California, since it is discretionary. 
Steven’s due process claim fails. As to 
discrimination, Stevens’ pleadings are 
insufficient to allege that denial of parole 
was discriminatory based on gender 
identity. Misgendering, by itself, is not 
enough. Judge Boone treats scrutiny 
of transgender claims under the Equal 
Protection Clause as an open question, 
referring to dated language about 
“immutable traits”; and he does not 
cite Karnoski v. Trump, 926 F.3d 1180, 
1200-01 (9th Cir. 2019) (heightened 
scrutiny under Equal Protection 
Clause for transgender discrimination 
claims). Whether misgendering violated 
the Prison Rape Elimination Act is 
irrelevant, since it provides no private 
cause of action. Porter v. Jennings, 2012 
WL 1434986, at *1 (E.D. Cal., Apr. 25, 
2012) (collecting cases). Further leave to 
amend would be futile. 

CALIFORNIA – Pro se transgender 
inmate Maximiliano Rodriguez sued 
for violation of the Equal Protection 
Clause and the Fourth Amendment 
in connection with a strip search, and 
for First Amendment retaliation for 

complaining about it, in Rodriguez v. 
Tsui, 2022 WL 4345711 (E.D. Calif., 
Sept. 19, 2022). U. S. Magistrate 
Judge Jeremy D. Peterson screens her 
case and allows her to proceed on all 
three claims. He rejects her claims 
against defendants who processed her 
grievances. He gave Rodriguez two 
choices: proceed against the remaining 
defendants on the remaining claims – 
or file an amended complaint, which 
will “replace” the existing one under 
Lacey v. Maricopa County, 693 F. 3d 
896, 907 n.1 (9th Cir. 2012) (en banc). 
This is a truncated explanation of the 
long (fifty page) en banc decision in 
Lacey, leaving the impression that the 
dismissed claims may be lost if she does 
not file an amended complaint. This 
inference is exactly what Lacey sought 
to clarify, overruling an earlier panel 
decision (known in the Ninth Circuit 
as the Forsyth Rule), which held that an 
amended complaint that did not re-allege 
all claims dismissed in the original 
complaint precluded appellate review 
of the initial screening. Lacey called 
this rule “harsh.” The Lacey citation 
is accurate, but it should not be cited 
without the explanation that dismissed 
claims can be appealed at the end of the 
case whether or not they are re-alleged 
in an amended complaint. They should 
be re-alleged in the amended complaint, 
however, if the plaintiff wants to try to 
elaborate on them to state a claim.

CALIFORNIA – Pro se transgender 
inmate Christian D. Gates sued for 
excessive force, failure to protect, 
and retaliation in Gates v. Sergent, 
2022 WL 4484429 (E.D. Calif., Sept. 
27, 2022). U.S. Magistrate Judge 
Kendall J. Newman dismisses claims 
for failure to protect and retaliation 
without prejudice, and he allows Gates 
to proceed on excessive force. Gates 
was apparently in general population 
when she had a dispute with an officer 
(McTaggart) over some property. Over 
two months later, Gates reported to 

McTaggart that she was fearful of 
returning to her cell because of threats 
from other inmates. McTaggart passed 
the complaint up the chain of command 
to a sergeant, who also talked to his 
supervisor; but Gates was ordered back 
to her cell. Gates refused, and she was 
shackled to a wheelchair for forcible 
transport back to her cell. During the 
course of this, Gates was allegedly 
thrown from the wheelchair into a steel 
doorframe, slammed onto the floor, and 
kicked and beaten by four officers while 
a fifth officer watched. Judge Newman 
allows Gates to proceed against the 
four assaulting officers and against the 
bystander. He dismissed, with leave to 
amend, against McTaggart, explaining 
that Gates failed to make a case for 
retaliation by McTaggart for the dispute 
over the property some weeks ago or to 
show how McTaggart was personally 
responsible for the excessive force. 
Similarly, the failure to protect claim 
does not as pleaded rise to deliberate 
indifference against the sergeant or 
his supervisor, because Gates does not 
explain how their failure to protect him 
from other inmates (if true) led to his 
assault by officers. While this could 
probably be cleaned up by counsel, 
Gates can either proceed on the claims 
against the five officers who beat 
him (or watched) or file an amended 
complaint. There is, as yet, no district 
judge involved or assigned – as is typical 
in the Eastern District of California.

COLORADO – The Tenth Circuit is not 
particularly friendly to LGBT plaintiffs, 
especially prisoners; but this case fails 
to follow what little favorable law 
there is. Pro se prisoner Hunter Adam 
Melnick alleged that she was diagnosed 
with gender dysphoria prior to 
incarceration and that she was receiving 
testosterone-blockers. Her requests to 
continue the hormone treatment and 
for other accommodations, including 
psychotherapy and change of cell, 
were all denied. She alleges that 
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she received “no treatment,” despite 
repeated grievances and letters/appeals, 
including one to the Chief of Psychiatry 
(defendant Butler), who answered that 
Melnick would not receive hormones or 
be moved. In Melnick v. Williams, 2022 
WL 4545749 (D Colo., Sept. 29, 2022), 
U.S. District Judge Charlotte N. Sweeney 
adopted a recommendation from U.S. 
Magistrate Judge Kristin L Mix that 
the case be dismissed for failure to state 
a claim. Judge Sweeney cites no cases 
involving transgender inmates, and her 
equal protection analysis omits LGBT 
groups as a class. She turns first to 
defendant Butler, holding that, although 
Melnick’s medical needs are serious, 
she fails to plead that Butler knew about 
them. This is contrary to Melnick’s 
Complaint, which says that Butler sent 
him a letter about them. The dismissal 
of Butler is without prejudice. The 
judge then addresses Colorado DOC 
regulation AR 700-14, which covers 
treatment of transgender inmates, saying 
that Melnick challenges it on its face 
as violative of the Eighth Amendment, 
but Melnick never said this. Rather, she 
alleged that it allows too much security 
discretion. Although Melnick did not 
raise this point directly, AR 700-14, puts 
Butler, as Chief of Psychiatry, in charge 
of Colorado’s transgender committee, 
with responsibility for screening “on a 
case-by-case basis” all new inmates who 
self-present as trans upon arrival, every 
six months, or on demand. Not only is 
there evidence that Butler knew about 
Melnick, but it was her job to know 
about her and to direct the transgender 
committee’s decisions under AR 700-
14. Judge Sweeney dismisses all claims 
relying on AR 700-14 with prejudice. 
She then turns to Equal Protection, 
finding that Melnick did not plead 
membership in a protected class or show 
how, if a member of a protected class, 
she had been singled out. Both of these 
premises are wrong. As a trans person, 
Melnick is a member of a protected 
class. See Price-Cornelison v. Brooks, 
524 F.3d 1103, 1114-5 (10th Cir. 2008) 

(denial of equal protection to ignore 
protection orders for lesbian couples 
without rational basis). The cases Judge 
Sweeney cites are off point. In Penrod v. 
Zavaras, 94 F.3d 1399, 1406 (10th Cir. 
1996), after finding that an inmate had 
no right to prison employment, the court 
ruled that placing such an inmate in a 
unit for “unassigned” did not violate his 
equal protection. In Trujillo v. Williams, 
465 F.3d 1210, 1228 (10th Cir. 2006), 
a New Mexico inmate confined in 
Virginia on an interstate agreement 
claimed that he had fewer rights than 
Virginia inmates. The court found this 
did not state a protected class claim, 
but it remanded to give the inmate a 
chance to replead. On the second point 
(whether Melnick had been “singled-
out”), Judge Sweeney says she must 
show how similarly situated trans 
people are treated differently. This is 
not the test, as it leads to class of one-
theory. Instead, Melnick needed to 
plead what happened to her, compared 
to cisgender inmates, not to other trans 
inmates. There is enough here that equal 
protection should have stayed in the 
case for purposes of a motion to dismiss. 
Judge Sweeney, however, dismisses 
equal protection with prejudice, despite 
Penrod. The most galling omission in 
the opinion is the failure to mention the 
two Tenth Circuit cases dealing with 
treatment of transgender inmates. In 
Lamb v. Norwood, 899 F.3d 1159, 1161 
& n.4 (10th Cir. 2018), the court outlined 
four means of treatment of gender 
dysphoria that could satisfy the Eighth 
Amendment, noting that the plaintiff 
was receiving hormones, testosterone 
blockers, and weekly psychotherapy. 
This was reaffirmed in Hardeman 
v. Smith, 764 Fed. App’s 658, 663-4 
(10th Cir. 2019), with language that “no 
treatment” – the complaint here – was 
not sufficient. Melnick’s Amended 
Complaint and opposition to the motion 
to dismiss cited to both cases. Judge 
Sweeney is openly lesbian and a former 
treasurer of the Matthew Shephard 
Foundation, appointed by President Joe 

Biden. She took the bench just a few 
months ago. This writer expected better.

GEORGIA – Transgender Georgia 
inmate Ashley Diamond is well-known to 
Law Notes. She has litigated her medical 
care and safety on repeated occasions 
over at least two incarcerations. The 
Department of Justice has twice filed a 
Statement of Interest on her behalf – in 
the Obama and Biden Administrations. 
Here, she has major counsel drawn from 
Atlanta, New Orleans, Montgomery, New 
York, and Miami. This case, however, 
has been severed from the rest of her 
claims. It involves two incidents where 
an officer (Arneika Smith) took her into 
his private office for sexual harassment. 
The incidents, which occurred in the 
Summer of 2020, involved touching and 
nudity – but no force or penetration. All 
parties consented to the severance, and 
Smith has been terminated and is not 
represented by the Georgia Attorney 
General. In a stunning decision, 
Chief U.S. District Judge Mark T. 
Treadwell (appointed by President 
Barack Obama) grants Smith summary 
judgment on qualified immunity, in 
Diamond v. Smith, 2022 U.S. Dist. 
LEXIS 161588 (M.D. Ga., Sept. 7, 
2022). First, Judge Treadwell finds that 
Smith was acting within his discretion 
when directing Diamond to his office 
as part of his supervision of Ashley. 
This is a separate issue from whether 
what Smith did while in his office 
was a constitutional tort. (Citations, 
many 20-30 years old, omitted). Judge 
Treadwell then finds that the actions 
were a constitutional tort under current 
law, citing Sconiers v. Lockhatt, 946 
F.3d 1256, 1260-61 (11th Cir. 2020). 
Diamond’s claim founders on the shoal 
of “clearly established.” Sconiers post-
dates the incidents. Prior to that it was 
not clear that an officer violated the 
Constitution short of sexual activity 
that involved force and penetration. In 
this writer’s view, this is not true. See, 
e.g., the Prison Rape Elimination Act, 
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which precludes officer voyeurism. 
34 U.S.C. §§ 30301, et seq.; 28 C.F.R. 
§ 115.6 (officer “voyeurism,”). Judge 
Treadwell does not mention this statute 
or its regulations. The parties agreed that 
Smith violated the Eighth Amendment, 
yet Judge Treadwell holds that Smith 
could not have known he was doing 
so. Diamond’s second argument is that 
Smith had to know under Hope v. Peltzer, 
536 U.S. 730, 741 (2002), which held that 
defendant officers did not need a case 
on point to know that tying a prisoner 
to a hitching post in the Alabama sun 
violated the Eighth Amendment. Judge 
Treadwell wrote: “Hope is the rare 
exception – while Smith’s actions are 
despicable, they are not so egregiously 
unconstitutional as to fall within the 
purview of Hope.” Judge Treadwell 
had even less trouble granting qualified 
immunity on invasion of privacy claims. 
This writer would expect a reversal, but 
that is almost totally panel-dependent in 
the Eleventh Circuit.

INDIANA – A transgender prisoner sues 
the state prosecutor for “misgendering” 
her in court papers in Cotter, 2022 U.S. 
Dist. LEXIS 161168, 2022 WL 4094238 
(N.D. Ind., Sept. 7, 2022). Plaintiff 
wants to be addressed as “Transgender 
Icon: Mrs. Eye Keyla My Carathers 
Washington, a/k/a Antwan Carathers 
Washington.” U.S. District Judge Robert 
L. Miller, Jr. (appointed by President 
Ronald Reagan), dismisses her case 
for failure to state a claim against the 
absolute immunity of state prosecutors 
under Imbler v. Pachtman, 424 U.S. 
409, 431 (1976). Judge Miller refers to 
plaintiff as “Mrs. Washington.” He notes 
that she had previously sought similar 
relief regarding a “misgendered” search 
warrant, where she requested to be 
addressed as “Gender Dysphoria Icon.” 
The dismissal is with prejudice.

MASSACHUSETTS – Michelle Lynn 
Kosilek, a transgender Massachusetts 

prisoner serving a life sentence, has 
been the subject of numerous articles 
in Law Notes and in the popular press. 
Her case seeking gender confirmation 
surgery was litigated for years in 
federal court, culminating in the denial 
of surgery by the First Circuit in a 3/2 
decision in Kosilek v. Spencer, 774 F.3d 
63 (1st Cir. 2014) (en banc). Kosilek 
was lawyered-up for this litigation, 
with many amici. After the Supreme 
Court denied certiorari, Kosilek did not 
give up; instead, she filed another pro 
se action in 2018. Kosilek repeatedly 
moved for appointment of counsel, 
which was denied without prejudice. 
The magistrate judge, however, ordered 
status reports from defendants that 
can be reviewed on the docket. After 
preliminaries, the case landed before 
U.S. Magistrate Judge Donald L. Cabell. 
Kosilek sought transfer to the women’s 
prison and confirmation surgery. By 
August of 2021, she had achieved both, 
with no real litigation or discovery 
outside of the “reports.” Continuing pro 
se, she sought to amend her complaint 
to address conditions in the women’s 
prison and to raise claims on behalf of 
other trans inmates she knew. In Koselik 
v. Misi, 2022 WL 4468372 (D. Mass., 
Sept. 27, 20220, Judge Cabell denied the 
motion to amend, finding that Kosilek 
had achieved her main goals and that the 
“new” claims (about which he expressed 
no opinion) required a new case. He also 
noted that, as a pro se inmate, Kosilek 
could not represent other prisoners. 
Kosilek achieved pro se what she failed 
to win with a battalion of lawyers in 
2014. The First Circuit has changed in 
these eight years to a solid majority of 
judges appointed by Presidents Clinton, 
Obama, and Biden. In one of Kosilek’s 
papers filed with Judge Cadell, she says 
she is the only trans prisoner to have 
confirmation surgery in the state. 

MISSOURI – Transgender inmate Terry 
Joe Roberts, pro se, filed a complaint 
against another inmate under the Prison 

Rape Elimination Act [PREA]. The 
other inmate was a “favorite” of staff; 
and, according to Roberts, staff “hated” 
all LGBTQ inmates. In Roberts v. Sec’y 
Dep’t of Corr., 2022 U.S. Dist. LEXIS 
159003 (E.D. Mo., Sept.2, 2022), 
U.S. District Judge Stephen R. Clark 
sustained claims for excessive force 
and First Amendment retaliation on 
screening Roberts’ amended complaint. 
Briefly, Roberts was assaulted by 
officers shortly after he filed his 
PREA complaint. His body slam was 
accompanied by the comments: “This 
is what you get for filing a false Prison 
Rape Elimination Act bitch.” Other 
retaliatory action occurred after Roberts 
grieved this matter. [Note: Judge Clark 
sanitizes each slur in this opinion – 
bitch, faggot, fucker, suck dick, etc.—
with the bracketed word “expletive”.] 
Roberts experienced other assaults, 
spitting in food, verbal slurs, threats, 
and the like. He also claims denial of 
medical care for injuries that included a 
badly-injured hip and four broken teeth. 
He claims denial “of any medical exam 
whatsoever.” Judge Clark dismisses the 
verbal slurs, spitting in food, conspiracy, 
and medical claims without prejudice. 
He finds the first three not to allege 
unconstitutional conditions, and he rules 
that the medical claims are deficient for 
omitting whom he asked for the care 
and who denied it. He does not address 
transgender discrimination, although 
it jumps from the pages on the factual 
recitation in the Amended Complaint 
and in the opinion. He finds that the 
officers may have used excessive force 
under Hudson v. McMillan, 503 U.S. 
1, 9-10 (1992); and Burns v. Eaton, 
752 F.3d 1136, 1138 (8th Cir. 2014). 
He also finds sufficient nexus between 
protected First Amendment activity and 
retaliation under Nelson v. Shuffman, 
603 F.3d 439, 450 (8th Cir. 2010); and 
Santiago v. Blair, 707 F.3d 984, 991 (8th 
Cir. 2013). Although Roberts moved for 
leave to proceed in forma pauperis, he 
had difficulty getting his inmate account 
report from the prison. Eventually, Judge 
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Clark gave him a deadline to perfect 
his motion or pay the filing fee. How 
he paid the fee is not clear, because his 
affidavit claimed absolute poverty, and 
he was in administrative segregation 
(and presumably not earning any prison 
wages). Judge Clark ruled the IFP 
motion moot, and he ordered Roberts to 
effect service on the defendants whose 
claims would proceed. He does not tell 
Roberts he could move under F.R.C.P 
4(c)(3) for the Marshal (or someone 
appointed by the court) to serve even if 
the case is not filed in forma pauperis. 
He also did not explain how Roberts 
asked for waiver of personal service by 
mail under F.R.C.P 4(d). Instead, he tells 
Roberts he must hire a process server or 
get someone over eighteen to perform 
service. Judge Clark was appointed by 
President Donald J. Trump.

OHIO – Transgender prisoner Justin 
D. Millhouse, pro se, sued for denial 
of hormones pursuant to an Ohio DOC 
policy that allowed deferral of hormones 
for “criminogenic factors or other 
factors related to public safety.” ODRC 
69-OCH-07. During the litigation, 
the denial was reversed by DOC and 
Millhouse received hormones. U.S. 
Magistrate Judge Elizabeth A. Preston 
Deavers ordered briefing on mootness, 
and she recommended dismissal of the 
case on this ground in Millhouse v. 
Seleshi, 2022 WL 4554238 (S.D. Ohio, 
Sept. 29, 2022). Millhouse argued that 
the regulation was still on the books and 
that her hormones could be discontinued 
at any time. Judge Deavers treated the 
issue as one of “voluntary cessation,” and 
she found that Millhouse failed to show 
a likelihood of resumption of denial. The 
regulation itself said that once started, 
hormones could not be discontinued for 
“criminogenic” reasons, and defendants 
assured the court that discontinuance 
would only occur for medical reasons. 
Thus, the risk of resumption of 
unconstitutional actions exception to 
voluntary cessation did not apply under 

Thomas v. City of Memphis, Tenn., 996 
F.3d 318, 329 (6th Cir. 2021). Millhouse 
does not have standing to represent other 
inmates caught in the “criminogenic” 
deferral. Millhouse’s argument that she 
might be denied confirmation surgery 
in the future is not ripe, because she has 
not yet requested it. The “criminogenic” 
regulation seems like a test case waiting 
to happen.

SOUTH CAROLINA – Federal 
transgender inmate Valerie Boone, pro 
se, sued for violation of her right to health 
care under the Eighth Amendment in 
Boone v. Carvajal, 2022 WL 4000849 
(D.S.C., Sept. 5, 2022). The Federal 
Bureau of Prisons [BOP] filed a 
motion to dismiss for failure to exhaust 
administrative remedies and for failure 
to state a claim. U.S. Magistrate Judge 
Kevin F. McDonald recommended that 
Boone’s case be dismissed for failure 
to exhaust on transition claims (voice 
feminization, feminizing products, and 
clothing). BOP has placed Boone on 
hormones for several years, but it has 
denied surgery because Boone had not 
been transferred to lower security or to 
a women’s prison in “preparation” for 
surgery. Judge McDonald found that 
Boone had exhausted claims for surgery 
and that the denial of surgery presented 
a “plausible” Eighth Amendment claim. 
U.S. District Judge Joseph Dawson, III, 
adopted the recommendation and found 
a claim under Bivens v. Six Unknown 
Names Agents of the Fed. Bureau of 
Narcotics, 403 U.S. 388 (1971). Boone 
had a serious medical condition and had 
cut herself, resulting in placement on 
suicide watch. BOP argued that Boone’s 
case should be dismissed because her 
risk of self-harm was “not as severe” 
as the transgender plaintiff’s claims in 
the nearly identical case of De’lonta v. 
Johnson, 708 F.3d 520 (4th Cir. 2013). 
While some facts are “distinguishable,” 
that is not the test on a motion to 
dismiss under F.R.C.P. 12(b)(6), and the 
pleadings suffice under Heyer v. United 

States Bureau of Prisons, 849 F.3d 
202, 210 (4th Cir. 2017); and Scinto v. 
Stansberry, 841 F.3d 219, 225 (4th Cir. 
2016). The justification for the transfers 
and the “delays” in achieving them 
require factual development. Sharpe v. 
S.C. Dept’ of Corrections, 621 F. App’x 
732 (4th Cir. 2015). [A practice note: 
Boone attached certain medical reports 
to her Complaint to show she had 
exhausted. In one, a BOP doctor said she 
was “doing well.” Using pro se plaintiffs’ 
complaint attachments against them is a 
common defense tactic. Judge Dawson 
cites Goines v. Valley Cmty. Servs. Bd., 
822 F.3d 159, 166–67 (4th Cir. 2016), and 
cautions: “Before treating the contents 
of an attached document as true, courts 
should consider why a plaintiff attached 
the document . . . . Where the plaintiff 
attaches or incorporates a document for 
purposes other than the truthfulness 
of the document, it is inappropriate to 
treat the contents of that document as 
true.” (Internal quotations and citations 
omitted).] The Civil Division of Justice 
appeared in this case, and it is another 
example of BOP’s moving to dismiss 
claims of federal prisoners that Justice 
supports by filing a Statement of Interest 
when the plaintiff is a state prisoner. See 
Diamond v. Owens, 131 F.Supp.3d 1346 
(M.D. Ga., 2015) (first Statement of 
Interest); Diamond v. Ward, 20-cv-0453 
(M.D. Ga., Docket No. 65, filed 4/22/21) 
(second Statement of Interest). President 
Biden has issued policy statements on 
transgender people and federal agencies’ 
mission of equality and inclusion. In the 
Department of Justice, the Civil Division, 
the Civil Rights Division, the BOP, and 
the U.S. Attorneys all have different 
reporting hierarchies until the pyramid 
reaches the office of Deputy Attorney 
General Lisa O. Monaco, where this 
problem needs attention. Judge Dawson 
was appointed by President Trump. 

VERMONT – This case concerns a 
second motion to compel discovery in 
Cameron v. Menard, 2022 WL 4298327 
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(D. Vt., Sept. 19, 2022), involving a 
transgender prisoner assaulted by 
another inmate. The events at issue 
occurred almost seven years ago, and the 
case was filed in 2018. The legal issues 
have been pared to whether the prison 
defendants were deliberately indifferent 
to the safety of transgender plaintiff 
David “Cammie” Cameron, prior to 
her assault by another inmate (Lajoice). 
(The dismissed claims involved alleged 
deficiencies in training and supervision 
and state law torts). The opinion and 
order by U.S. Magistrate Judge Kevin 
J. Doyle grants in part and denies in 
part Cameron’s motion to compel 
more discovery. Earlier, the court had 
compelled disclosure of Lajoice’s history 
of assaults against transgender women 
and females generally. There is a good 
discussion of discovery in protection 
from harm cases, particularly in the 
Second Circuit. Defendants do not have 
to answer a deposition question about 
whether an officer was disciplined in 
connection with allegations of verbally 
harassing the plaintiff, because the 
training and supervision claims are no 
longer in the case. [Practice note: The 
court observes: “Under Federal Rule of 
Civil Procedure 30(c)(2), it is improper 
to instruct a [deposition] witness not 
to answer a question on the basis of 
relevance,” citing Weinrib v. Winthrop-
Univ. Hosp., 2016 WL 1122033, at *2 
(E.D.N.Y. Mar. 22, 2016). This or a 
facsimile from another case should 
be taken to all federal depositions.] 
For similar reasons, a deponent does 
not have to answer questions about 
his performance review in 2015. Here, 
Judge Doyle permits discovery of 
reputation evidence about Lajoice’s 
behavior as an inmate, as relevant to the 
protection from harm claim. Similarly, 
defendants’ knowledge of other inmates 
disciplined for mistreating Cameron 
must be disclosed, because it goes 
to defendants’ knowledge and state 
of mind under the subjective test for 
deliberate indifference to safety under 
Farmer v. Brennan, 511 U.S. 825, 838-

39 (1994). Cameron is represented by 
Kramer Law, PC (Brattleboro). 

VIRGINIA – Transgender inmate 
Rachel Hollows Sabbats, pro se, sued 
for violation of her civil rights in 
Sabbats v. Clarke, 2022 WL 4134771 
(W.D. Va., Sept. 12, 2022). Senior U.S. 
District Judge James P. Jones dismissed 
two of her claims for failure to state a 
claim and granted defendants summary 
judgment on the other two claims. 
Sabbats was diagnosed with gender 
dysphoria in 2018, and she has always 
been housed at male facilities. She has 
taken hormones, and she has a feminine 
appearance, including breasts. Virginia 
DOC has granted her private showering, 
mental health care, hormones, and 
female officers for searches. Judge 
Jones dismisses a claim that officers 
failed to “announce” their entry to the 
prison cell block tier, as required by the 
Prison Rape Elimination Act [PREA]. 
Judge Jones writes, as most courts do, 
that there is no private cause of action 
under PREA, citing De’lonta v. Clarke, 
2012 WL 4458648, at *3 (W.D. Va. Sept. 
11, 2012) (collecting cases), aff’d, 548 F. 
App’x 938 (4th Cir. 2013) (unpublished). 
Construing the claim as arising under 
the Eighth Amendment, Judge Jones 
finds that failure to announce entry 
by officers does not objectively state a 
serious risk to harm and that there was 
insufficient allegation of their subjective 
deliberate indifference. He cites Farmer 
v. Brennan, 511 U.S. 825, 834 (1994); 
and Makdessi v. Fields, 789 F.3d 126, 
133 (4th Cir. 2015). Judge Jones also 
dismisses a claim that officers opened 
Sabbats’ legal mail outside her presence, 
finding no allegation of harm. He grants 
summary judgment to defendants on 
Sabbats’ request to be transferred to a 
women’s prison. Sabbats claimed that 
keeping her in a male prison violated 
her equal protection rights. Defendants 
submitted affidavits from a psychiatrist 
and from the Gender Dysphoria Steering 
Committee in support of summary 

judgment. The Committee meets every 
three months and has made individual 
decisions for each transgender inmate, 
including Sabbats. Sabbats has a history 
of convictions of violent acts, including 
assaults on women; and she lived in 
DOC custody for eleven years before 
raising transgender issues. Judge Jones 
finds that VaDOC can consider Sabbats’ 
history and the histories of women in a 
female facility who have been victims 
of assault themselves in connection with 
the requested transfer. The Committee 
indicated that their view about housing 
Sabbats is “subject to change” over 
time, “as the risk of Sabbats harming 
someone appears to decline.” The Equal 
Protection Clause does not preclude 
prison classifications. Veney v. Wyche, 
293 F.3d 726, 730 (4th Cir. 2002). Here, 
Judge Jones struggles with comparator 
classes: a transgender woman in a man’s 
prison, versus a transgender woman 
with a history of assaulting women 
in a women’s prison—and to whom is 
Sabbats “similarly situated” for Equal 
Protection purposes. He ultimately 
determines to defer to VaDOC, using 
what amounts to a rational basis test 
under Moss v. Clark, 886 F.2d 686, 
690 (4th Cir. 1989). He recognizes that 
“intermediate scrutiny” may apply 
under United States v. Virginia, 518 U.S. 
515, 533 (1996), and Craig v. Boren, 
429 U.S. 190, 197 (1976), with the 
burden on the state. Judge Jones writes 
that he finds the VaDOC Committee’s 
submissions “exceedingly persuasive,” 
obviating material contested issues 
for trial. Finally, Judge Jones grants 
VaDOC summary judgment on Sabbats’ 
claim for gender confirmation surgery. 
Sabbats claims her “approval” for 
surgery was rescinded because of a 
disciplinary charge. VaDOC says that 
surgery has never been approved; it had 
proceeded only as far as scheduling 
an outside referral, since a specialist 
would be needed. Meanwhile, Sabbats 
was charged with riot and destroying 
property, causing the Committee to defer 
an outside trip until Sabbats had more 
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mental health therapy. As of September 
2021, the outside trip was still under 
consideration by the Committee. This is 
another example of the impossibility of a 
pro se trans inmate’s winning a surgery 
case without an expert. He writes: “She 
does not submit any documentation or 
affidavit from a medical professional to 
support that claim, or to contradict the 
defendants’ medical evidence that the 
Committee has not yet approved surgery 
for Sabbats and does not believe it to be 
appropriate for her yet.” Jones finds 
nothing in the record to create a triable 
issue on whether there is currently a 
compelling need for surgery or whether 
further delay would cause her serious 
harm. This is close to saying that 
confirmation surgery is not a “serious 
need” – which is widely rejected. He 
then finds that there was also not a 
triable issue on whether defendants were 
deliberately indifferent to whatever 
Sabbats’ needs were, writing: “Sabbats’ 
desired outcome on this claim, a court 
order for surgery, is simply not in the 
nature of a federal lawsuit under § 
1983.” Senior District Judge Jones was 
appointed by President Bill Clinton. He 
also currently sits on the FISA Court.

VIRGINIA – Pro se transgender 
prisoner Roman Sebastian Monzon 
sued for violation of her civil rights by 
failing to protect her against threats 
from her cellmate, charging her with a 
disciplinary violation when she refused 
to return to her cell, using excessive 
force to move her to segregation, and 
denying her medical attention for her 
injuries. U.S. Magistrate Judge Pamela 
Meade Sargent, who has the case for 
all purposes under 28 U.S.C. § 636(c)
(1), grants most defendants summary 
judgment, except for the two officers 
charged with excessive force – whom 
she schedules for trial in February 2023 
– in Monzon v. Hall, 2022 WL 4213094 
(W.D. Va., Sept. 13, 2022). Three-
fourths of this opinion set forth the 
facts of the case, including conflicting 

sworn statements, focusing on whether 
Virginia DOC has a policy and practice 
of writing disciplinary tickets for 
inmates requesting protection and 
refusing to return to their cells due to 
fear of harm from a cellmate. It seems to 
this writer that there is a disputed factual 
issue about this, but Judge Sargent finds 
this immaterial because it does not 
extend to the lieutenant defendant (the 
highest-ranking official named as a 
defendant). She finds this immaterial 
despite the lieutenant’s contradicting 
himself in separate affidavits about 
whether he executed such a policy; his 
second statement says he wrote Monzon 
up because the facility was on lockdown 
due to Covid-19 when Monzon refused 
to return to her cell. Judge Sargent 
earlier granted summary judgment to 
the nurse defendant. The court had 
earlier limited Monzon’s discovery. 
Much of the discovery granted was 
ordered filed in camera – including use 
of retrains and “tethers” on inmates 
during transport – to be available to 
Monzon only at trial. Monzon is to 
be produced in the courthouse at 8:30 
a.m. on the day of trial. Monzon moved 
for sanctions for spoliation related to a 
missed video showing pertinent parts 
of her claim. Judge Sargent does not 
rule on this prior to granting summary 
judgment, and she does not refer to it in 
her decision. This is a classic example of 
what happens to pro se cases.

WISCONSIN – Transgender prisoner 
John H. (Melissa) Balcewicz is well-
known to Law Notes and to the federal 
judges in Wisconsin. In Balcewicz v. 
Bowen, 2022 WL 4328994 (E.D. Wisc., 
Sept. 19, 2022), U. S. District Judge J. 
P. Stadtmueller (appointed by President 
Ronald Reagan) allowed her to proceed 
against six prison defendants for 
retaliation after she complained about 
violations of the Prison Rape Elimination 
Act [PREA]. Balcewicz complained 
under PREA about discrimination in 
her job in food services, about other 

inmates’ seeing her naked in the shower, 
and about being forced to toilet with 
male inmates. She said that she suffered 
further job discrimination, leading 
to loss of her job, and disciplinary 
charges in response. She also said she 
lost her single cell, and she was moved 
in a double cell with a transphobic, 
assaultive cellmate, who threatened her. 
Judge Stadtmueller allows Balcewicz 
to proceed past screening on a First 
Amendment retaliation claim under 
Bridges v. Gilbert, 557 F.3d 541, 546 
(7th Cir. 2009). The six defendants will 
be served as per an Agreement between 
the Eastern District of Wisconsin courts 
and the Wisconsin Attorney General. 
They have 45 days to raise exhaustion 
of administrative remedies as a defense 
under the Prison Litigation Reform 
Act. No motion to dismiss may be filed 
until the parties have conferred and 
determined whether omissions can be 
cured through an amended complaint. 

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

CALIFORNIA – The state government 
banned all state-funded travel to 
Georgia in protest of House Bill (HB) 
1084, which bans transgender girls 
from playing on sports teams matching 
their gender identities. Other states 
that have been banned recently for 
passing anti-LGBTQ legislation include 
Arizona, Indiana, Louisiana, and Utah, 
according to a report in Advocate.com. 
* * * Governor Newsom signed into 
law a measure that makes California 
a sanctuary state for transgender 
minors from other states where the 
state governments have legislated 
or regulated against the provision of 
gender-affirming care for minors. Of 
particular note, health care providers 
in the state are directed not to share 
information about gender-affirming 
services provided to minors from out of 
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state with officials from those states, and 
the state’s courts are given jurisdiction 
to provide protection to such minors by 
refusing to enforce court orders from 
other states that would interfere with the 
provision of care. * * * On September 
29, Governor Newsom signed A.B. 
1041, in which California joins with 
Colorado, Connecticut, Massachusetts, 
New Jersey, New York and Oregon to 
adopt the concept of “chosen family” 
among those who can take leave from a 
job for up to 12 weeks without forfeiting 
their employment in order to take 
care of a sick friend. The bill’s author, 
Assemblymember Buffy Wicks, said 
that LGBTQ people are among those 
who will benefit the most from this law, 
according to a 9/30 report by Bloomberg 
Law.

MONTANA – On April 21, 2022, 
Yellowstone County District Judge 
Michael G. Moses denied a motion 
to dismiss and issued a preliminary 
injunction in Marquez & Doe v. State 
of Montana, Case No. DV 21-873 (not 
officially published, reported in the 
May 2022 issue of Law Notes), ordering 
the state to issue new birth certificates 
to transgender plaintiffs, but the state 
resisted complying, and then issued new 
regulations administratively seeking 
to avoid complying with the order. On 
September 15, Judges Moses indicated 
that he would entertain a motion to hold 
the relevant state officials in contempt for 
failure to comply with the preliminary 
injunction. On September 19, the 
Montana Health Department stated that 
it would comply Judge Moses’s April 21 
preliminary injunction, according to a 
September 20 Associated Press report. 
The ACLU of Montana represents the 
plaintiffs. 

VIRGINIA – On September 16 the 
administration of Governor Glenn 
Youngkin released new school 
guidelines that require transgender 

students to use facilities matching their 
sex as assigned at birth and placing 
restrictions on social transitioning 
(dress and grooming, pronouns, etc.), 
according to a September 19 report in 
LGBTQNation.com. Students seeking 
to have their name and gender changed 
on school records would have to submit 
written legal documentation from their 
parents or guardians, and teachers’ free 
speech rights to misgender students 
will be protected by the state, which 
will also require teachers to inform 
parents about their children’s gender 
identity. The administration gave 
school districts one month to bring 
their policies into compliance. A 30-
day public comment period on the 
guidelines began September 26, after 
which the state Board of Education will 
review comments and Superintendent 
of Public Instruction Jillian Balow will 
approve a final version of the guidelines. 
The guidelines are inconsistent with 
a statute passed by the legislature in 
2020 that requires the state Education 
Department to develop model policies 
to protect the rights of transgender 
students, and arguable with the Virginia 
Human Rights Act, which was amended 
under a prior administration to ban 
sexual orientation and gender identity 
discrimination. The new guidelines are 
also inconsistent with judicial opinions 
in the 4th Circuit from Gavin Grimm’s 
case (which the Supreme Court 
refused to review), as well as Biden 
Administration guidance under Title 
IX. Expect plenty of litigation. 

LAW & SOCIETY NOTES
By Arthur S. Leonard

As announced in the September issue of 
Law Notes, a webinar developed by the 
SPECTRUM INSTITUTE and hosted by 
the WILLIAMS INSTITUTE AT UCLA 
was scheduled for October 11, focusing 
on LGBTQ rights activism by law 
students and lawyers during the 1970s. A 

“Memory Book” about that decade with 
historical accounts and biographical 
sketches of many of the activists of that 
period has been published and can be 
obtained in paperback from Amazon.
com under the title: “The Seventies: 
A Breakthrough Decade for LGBT 
Rights.” A pdf version can be obtained 
directly from Spectrum Institute’s 
website for a donation of $15. 

INTERNATIONAL NOTES
By Arthur S. Leonard

CUBA – A referendum about allowing 
same-sex marriages passed with 
overwhelming public support late in 
September. Approximately 2/3 of the 
voters approved the measure, according 
to a September 26 report by the 
Associated Press.

HONDURAS – Rex Wockner reported 
that “the Constitutional Chamber of 
Honduras’ Supreme Court of Justice 
unanimously rejected marriage equality 
in January [2022]. In 2021, Congress 
inserted a marriage equality super-
ban into the constitution that can only 
be removed if 75% of legislators vote 
for removal.” Now the government has 
asked the Congress to reverse course 
and take the necessary steps to bring 
Honduras into conformity with its 
obligation under the Pan American 
Human Rights Convention to allow for 
same-sex marriage.

JAPAN – The Tokyo District Court ruled 
that it was unfair and unconstitutional 
for the government to deny residency 
status to a non-Japanese spouse in a 
same-sex marriage contracted in the 
United States, reported NHKWorld-
Japan News on September 30. The 
plaintiff is an American man who 
married his Japanese partner in 2015 
in the U.S. The couple later moved to 
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Japan. The district Court ruled that 
the plaintiff should have been granted 
residence with a “specified activities” 
visa, the kind of visa normally issued 
to same-sex couples consisting of two 
foreign nationals legally married in their 
home countries. However, the court 
stated that the plaintiff does not meet 
the necessary conditions to qualify for 
long-term residency status, since same-
sex marriage is not officially recognized 
in Japan.

MEXICO – On September 18, Durango 
became the 27th Mexican state with 
marriage equality by virtue of a decree 
issued by the governor, which was 

followed three days later by a vote in 
the state congress, according to a report 
by journalist Rex Wockner. That leaves 
only a handful of states which do not 
formally allow for same-sex marriages. 
Under the current state of Mexican 
jurisprudence, however, couples seeking 
to marry can ask a court for an order 
to implement the Supreme Court of 
Mexico’s ruling in their case. 

SERBIA – Clashes of politicians and 
between demonstrators and police 
thrust an international media spotlight 
on the attempt by LGBT rights groups 
in Serbia to host a pan-European Pride 
March in Belgrade on September 17. 

PROFESSIONAL notes

SPECIALLY NOTED

The Seventies: A Breakthrough Decade for LGBT Rights, edited by Thomas 
Coleman, is now available in paperback from Amazon.com. A pdf version 
is available with a donation of $15 to Spectrum Institute through their 
website. We looked at an advance copy and had this to say: “The Memory 
Book is an extraordinary achievement of historical preservation. The 
book has assembled priceless documentation of a crucial time in the 
development of the modern movement for LGBT rights in the United 
States. The book’s distinct contribution is to focus on the role of law 
students and lawyers. While some of the names that surface in the book 
will be immediately familiar to many readers, its special contribution is to 
recover and document the contributions of those whose important roles 
might otherwise be lost to history. Anyone with an interest in learning 
more about the early legal struggles will find much here that is new to 
them.”

EDITOR’S NOTES

This proud, monthly publication is edited and chiefly written by Arthur S. 
Leonard, Robert F. Wagner Professor of Labor and Employment Law 
at New York Law School, with a staff of volunteer writers consisting of 
lawyers, law school graduates, current law students, and legal workers. 
All points of view expressed in LGBT Law Notes are those of identified 
writers, and are not official positions of the LGBT Bar Association of 
Greater New York or the LeGaL Foundation, Inc. Correspondence 
pertinent to issues covered in LGBT Law Notes is welcome and will 
be published subject to editing. Please address correspondence to the 
Editor via e-mail to info@lgbtbarny.org.

The country’s president, Aleksandar 
Vucic, stated with “regret” that the 
march could not be held because the 
police would be unable to maintain 
safety and order due to likely attacks by 
right-wing groups. But Prime Minister 
Ana Brnabic, an out lesbian (!), urged 
organizers to go ahead with the march, 
despite the lack of an official permit, and 
they did so. Associated Press reported, 
“Riot police clashed with soccer 
hooligans in downtown Belgrade, where 
a pan-European Pride march was held 
despite threats from anti-gay groups and 
an official earlier ban on the march in 
the traditionally conservative Balkan 
state.” Serbia is formally seeking 
European Union membership, which 
should require it to reform various laws 
as they affect LGBT people in order to 
come in line with European standards. 
According to Prime Minister Brnabic, 
5200 police officers were deployed in 
Belgrade during the Pride march, 64 
people were detained, and ten police 
officers sustained injuries at the hands 
of opponents of LGBT rights attempting 
to dispute the march. 

PROFESSIONAL NOTES
By Arthur S. Leonard

On September 2, the White House 
announced the nomination of P. CASEY 
PITTS, an out gay lawyer, to be a judge of 
the U.S. District Court for the Northern 
District of California. If confirmed, 
Pitts will be the first out gay man to 
serve on that court. Retired District 
Judge Vaughan Walker did not “come 
out” as gay until after he retired from 
the bench. Pitts, a partner at a union-
side labor law firm in San Francisco, is a 
graduate of Yale Law School, where he 
was an editor of the Yale Law Journal. 
He clerked for 9th Circuit Judge Stephen 
Reinhardt, and is active with Bay 
Area Lawyers for Individual Freedom 
(BALIF), San Francisco’s LGBT bar 
association. 
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