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Indiana Appeals Court Revives Discharged Gay Teacher’s 
Tort Suit Against Archdiocese of Indianapolis
By Arthur S. Leonard

On November 23, the Court of 
Appeals of Indiana ruled that Marion 
Superior Court Judge Lance D. Hamner 
erred by granting a motion to dismiss 
by the Archdiocese of Indianapolis, 
which had coerced Cathedral High 
School, a Catholic school owned and 
operated by the Brothers of Holy Cross, 
to discharge Joshua Payne-Elliott, 
who had been teaching at the school 
since 2006 when he was terminated 
in May 2019. Payne-Elliott v. 
Roman Catholic Archdiocese of 
Indianapolis, Inc., 2021 Ind. App. 
LEXIS 361, 2021 WL 5457829. 
Payne-Elliott sued the Archdiocese 
in Marion Superior Court, claiming 
intentional interference with contract 
and intentional interference with an 
employment relationship and seeking 
damages. The Archdiocese insisted 
that in to order to continue being 
recognized as a Catholic school, 
Cathedral High had to enforce a 
“morals clause” in its teacher contracts 
requiring faculty members to comply 
with Catholic teachings. Within days of 
the Archdiocese’s demand, the school 
fired Payne-Elliott.

Payne-Elliott’s husband, Layton, 
teaches at Brebeuf Jesuit Preparatory 
School, another Catholic school that 
also is not owned by the Archdiocese, 
but rather by the Jesuit Order. Unlike 
Cathedral H.S., Brebeuf exhibited 
some backbone when threatened by 
the Archdiocese and refused to dismiss 
Layton Payne-Elliott. The Indianapolis 
Star reported on November 23 that 
the Archiocese as now “attempting to 
strip Brebeuf of its status as a Catholic 
institution.” 

Under the court’s decision by 
Judge Elizabeth Thoman Tavitas, the 
trial court must deny the motion to 
dismiss and allow the case to proceed, 
presumably requiring the Archdiocese 
to submit to discovery if it wants to 
renew its motion, this time as a motion 
for summary judgment. 

Notably, Payne-Elliott did not sue 
his employer, Cathedral High School. 
The lawsuit is for monetary damages 
for interference with contract, not an 
employment discrimination claim. 
Indiana’s civil rights law does not 
expressly cover sexual orientation. 
Indianapolis’s local ordinance does, 
but only for municipal employees and 
contractors, so it appears that filing 
a state or local discrimination claim 
would not be available, unless Indiana 
courts decide to follow Bostock v. 
Clayton County, 140 S. Ct. 1731 (2020), 
in interpreting their state law’s ban on 
sex discrimination. Under Title VII, as 
interpreted in Bostock, he could file a 
claim, but could run into a statutory 
religious organization exemption 
whose extent is the subject of much 
disagreement at present. (See the 
report on Bear Creek Bible Church & 
Braidwood Management, Inc., 2021 
WL 5449038 (N.D. Texas, Nov. 22, 
2021), below.)

The Archdiocese moved to dismiss 
Payne-Elliott’s lawsuit, arguing (1) lack 
of jurisdiction and (2) failure to allege 
the elements of a valid legal claim, and 
that any lawsuit against the Archdiocese 
concerning an employment matter was 
essentially barred by the 1st Amendment 
Free Exercise Clause. The trial judge to 
whom the case was assigned initially, 
Stephen R. Heimann, denied the motion 
to dismiss, finding that Payne-Elliott 
should be entitled to discovery. The 
Archdiocese sought reconsideration 
unsuccessfully, and then petitioned 
the Indiana Supreme Court requesting 
either dismissal of the case or recusal 
of the judge and reassignment to 
a new judge. Judge Heimann then 
voluntarily recused himself, and the 
case was reassigned to Judge Lance 
D. Hamner to consider all pending 
issues and reconsider any orders issued 
by Heimann. Judge Hamner granted 
the Archdiocese’s motion to dismiss, 
claiming without explanation that 

the court lacked jurisdiction over the 
case, that the complaint failed to state 
a valid legal claim, and that the case 
was dismissed “with prejudice” (which 
means the court would not allow Payne-
Elliott to file an amended complaint). 
This time Payne-Elliott appealed.

 The Court of Appeals reversed the 
dismissal, thus reviving the case. Judge 
Elizabeth Thoman Tavitas wrote for 
the unanimous panel that the trial court 
has proper jurisdiction of the case, that 
the trial court should have treated the 
motion as one for summary judgment, 
as the Archdiocese had submitted 
material from outside the complaint 
in support of its motion going to the 
merits of the case, and that it was 
improper to grant the motion without 
giving Payne-Elliott a chance to submit 
materials in response to the motion. 
The court of appeals found that the 
complaint stated sufficient facts to raise 
a tortious interference claim against 
the Archdiocese and that “this Court 
cannot say that it appears to a certainty 
on the face of the complaint that Payne-
Elliott is not entitled to any relief,” or 
that “the allegations present no possible 
set of facts upon which the complainant 
can recover.” 

The Archdiocese is attempting, in 
line with the strategy being pursued 
by such litigation groups as Alliance 
Defending Freedom and Liberty 
Counsel, to stretch the ministerial 
exception recognized under the 1st 
Amendment by the Supreme Court 
to a more generalized exemption for 
religious organizations from complying 
with anti-discrimination laws whenever 
they have a religious doctrinal basis for 
their discriminatory actions. There are 
some older cases generally recognizing 
a church autonomy doctrine, by which 
the courts are not supposed to inquire 
into or interfere with internal church 
doctrinal issues. However, there is 
also authority that outside the scope 
of the ministerial exception, religious 
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institutions are required to comply 
with laws banning employment 
discrimination on grounds other than 
religion for their non-ministerial 
employees. Payne-Elliott taught social 
studies and language courses and 
had no prescribed duties concerning 
teaching religion or leading religious 
observances. The Archdiocese insists, 
however, that all faculty members 
of Catholic schools, regardless of 
their personal religious beliefs and 
affiliations, must be “role models for 
students,” and “the personal conduct 
of every teacher and staff member 
must convey and be supportive of the 
teaching of the Catholic Church.” 
Marrying a same-sex partner is seen 
as violating this requirement, which 
the Archdiocese insists must be 
incorporated in the contract of every 
employee of the school.

But the court of appeals decision 
makes clear that the Archdiocese is 
not entitled to a dismissal of this tort 
case simply by shouting “free exercise 
of religion.” The court of appeals also 
commented that it was improper to 
dismiss the complaint with prejudice, 
since Indiana rules allow plaintiffs to 
file amended complaints as a matter of 
right to attempt to cure any deficiencies 
that led to dismissal of their original 
complaint.

 This case is part of a larger story 
involving the attempted purge by 
the Catholic hierarchy of church and 
religious school staff members who dare 
to marry their same-sex partners now 
that it is legal to do so. It is well known 
that Catholic institutions are employers 
of numerous LGBT people, under a 
sort of “don’t ask don’t tell” policy. The 
sudden availability of marriage equality 
throughout the country as a result of the 
Supreme Court’s ruling in Obergefell v. 
Hodges, 576 US. 644 (2015), has turned 
this policy on its head as some of those 
employees have decided that marrying 
their partners was worth taking the 
risk of discharge. The scenario is 
playing out all around the country, and 
various other cases are on file, usually 
in federal courts under Title VII. If the 
employees in question can plausibly 
be claimed as “ministerial employees” 
by the church, those discrimination 

cases will be dismissed. But many 
non-ministerial employees present a 
continuing challenge to the church, 
and this case shows a way to try to get 
around the loopholes in discrimination 
law by resort to tort law.

Payne-Elliott is represented by 
Kathleen Ann DeLaney and Christopher 
S. Stake of Indianapolis. Lambda 
Legal’s Southern Regional Office filed 
an amicus brief in support of Payne-
Elliott’s case. ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.

Philadelphia Settles 
with Catholic Social 
Services
By Arthur S. Leonard

The Philadelphia Inquirer reported 
on November 22 that the city of 
Philadelphia had reached a settlement 
with Catholic Social Services (CSS) 
while a hearing on remand was pending 
in the 3rd Circuit in Fulton v. City of 
Philadelphia, in which the Supreme 
Court ruled on June 17, 2021, that the 
city had violated the 1st Amendment 
rights of CSS by refusing to renew its 
contract to provide foster-care services 
in response to the agency’s refusal, 
based on Catholic dogma, to consider 
same-sex couples for certification as 
foster parents. 

What CSS was primarily seeking 
in the lawsuit was a resumption of its 
contractual relationship with the city, 
by which the city compensated the 
agency for performing the service of 
determining whether applicants were 
suitable foster parents. Such certification 
is a prerequisite for establishing legally 
sanctioned foster care relationships 
with children in need of placement. 
CSS’s refusal to certify same-sex 
parents led to the city discontinuing its 
practice of referring children to CSS for 
placement as well as non-renewing its 
annual contract.

Because of the peculiar way in 
which a majority of the Supreme Court 
reached agreement to overrule the 3rd 
Circuit’s decision against CSS, the 
city could have re-ignited the litigation 
by insisting that CSS agree to a new 
contract that does not reserve to the 
city the ability to make exceptions to its 
non-discrimination policy concerning 
sexual orientation; instead, the city has 
agreed to give CSS a “pass” on this issue 
to settle the case. The settlement with 
CSS was approved by the 3rd Circuit on 
October 1, according to the Inquirer, 
but not made public until shortly before 
the publication’s November 22 article.

As part of the settlement, the city 
will pay $1.95 million in legal fees and 
costs to Beckett Law, which represented 
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CSS and named plaintiff Sharonell 
Fulton in the lawsuit, and $56,000 in 
damages to CSS. 

However, the city reportedly learned 
a lesson from the Court’s disposition of 
the case, and has removed from its foster 
care contracts with other agencies going 
forward the reservation of a right to make 
exceptions to its non-discrimination 
policy. At the heart of Chief Justice 
John Roberts’ opinion for the court 
in Fulton v. City of Philadelphia, 141 
S. Ct. 1868, was a determination that 
because the city’s contract reserved 
the right to make exceptions to the 
non-discrimination policy, the non-
discrimination provision of the contract 
was not a rule of “general applicability” 
and thus not governed by the Court’s 
precedent of Employment Division v. 
Smith, 494 U.S. 872 (1970). In Smith, the 
Court essentially refused to recognize a 
right under the Free Exercise Clause 
of the 1st Amendment for individuals 
and entities with religious objections 
to refuse to comply with laws that are 
neutral with respect to religion and are 
generally applicable to everybody. As a 
result, Chief Justice Roberts wrote, the 
city’s refusal to make an exception to its 
non-discrimination policy for CSS was 
subject to strict scrutiny, and the Court 
found that the city had failed to provide 
a compelling justification for refusing 
to make an exception for CSS. Indeed, 
because CSS maintained that it would 
refer any same-sex couple to another 
agency that did not have religious 
objections (of which there are several 
dozen in the Philadelphia metro area), 
it would be difficult to argue on the 
facts that requiring CSS to violate its 
religious principles in this respect was 
necessary in order for the city to ensure 
that qualified same-sex couples would 
be able to be certified as foster parents. 

The city argued to the Supreme 
Court that it had never exercised its 
right to make exceptions, but the Court 
deemed that irrelevant, stating that so 
long as the city claimed that right in its 
contract (the standard-contract it used 
with all foster care agencies), the non-
discrimination policy was no longer 
“generally applicable.” CSS had also 
claimed that no same-sex couples had 
ever applied to it for certification, and 

that this controversy only touched it 
because another agency’s rejection of 
a same-sex couple had led to media 
coverage, triggering the city’s actions to 
successfully pressure the other agency 
(Bethany) to drop its policy, and for the 
city council to press the city government 
to suspend contracting with any foster 
care agency that discriminated based 
on sexual orientation. This led to a city 
inquiry to CSS about its policy, and 
CSS’s adamant refusal to bend from its 
religious views in order to maintain the 
contractual relationship.

City officials told the Inquirer that 
the decision to settle with CSS was 
motivated by concern that continuing 
to press the case by not renewing their 
contract might have led the case back to 
the Supreme Court and a new decision 
finally overruling Employment Division 
v. Smith. There may now be a majority 
of the Court that is ready to overrule 
Smith if that becomes necessary to do 
in order to rule in favor of a religious 
entity in this kind of case, with several 
members of the Court having urged 
such overruling in the context of this 
case. The Court was unanimous in 
finding for CSS, but the unanimity was 
won by Chief Justice Roberts finding a 
way to rule for CSS without overruling 
Smith, as it appeared from concurring 
decisions that this reasoning persuaded 
Justices Amy Coney Barrett and Brett 
Kavanaugh that this case was not the 
vehicle for taking on Smith. In her 
concurring opinion, Justice Barrett 
raised serious questions about how 
the Court might analyze these kinds 
of church/state confrontations in the 
absence of Smith, and appeared relieved 
that it was not necessary to decide that 
issue in order to rule for CSS in this 
case. There is a super-charged majority 
on the Court in favor of a broad reading 
of “free exercise of religion. 

It is ironic that the precedent Smith 
overruled in 1990, Lemon v. Kurtzman, 
403 U.S. 602 (1971), which required 
strict scrutiny of any substantial 
incidental burden on free exercise of 
religion imposed by a neutral law of 
general application, was a product of 
the Court’s liberals (opinion by Justice 
William J. Brennan, Jr.), and Smith – 
now the bane of the Court’s conservative 

wing – was authored by Justice 
Antonin Scalia, a leader of the Court’s 
conservatives in his time. At least 
three members of the Court – Justices 
Thomas, Alito and Gorsuch – generally 
vote to grant certiorari on petitions 
that could provide an opportunity to 
overrule Smith, and their concurrence 
in the result of Fulton makes clear that 
they would have preferred to overrule 
Smith in that case. 

Fulton’s reading of the “general 
applicability” requirement has been 
adopted by those challenging the 
applicability of Title VII of the Civil 
Rights Act of 1964 to sexual orientation 
and gender identity discrimination by 
religious employers (under the ruling in 
Bostock v. Clayton County, 140 S. Ct. 
1731 [2020]) as well as challenges to 
mandatory COVID-19 vaccination rules 
that lack religious exemptions but allow 
medical exemptions. The argument now 
is that any policy the includes exceptions 
or exemptions is not of “general 
applicability” and thus not subject to the 
Smith precedent. Title VII, for example, 
does not apply to businesses that employ 
fewer than 15 workers, and also exempts 
religious entities from complying with 
its ban on discrimination because of 
religious beliefs or practices. Those 
seeking religious exemptions now 
argue, relying on Fulton, that any 
exception to general applicability opens 
up the argument that the government 
must have a compelling justification 
not to make an exception for those with 
religious objections to complying with 
the law. In his opinion in Smith, Justice 
Scalia opined that allowing individuals 
to refuse to comply with general laws 
based on their religious views would 
lead to anarchy in light of the Court’s 
broad definition of religion and its 
refusal to inquire into the substance or 
basis of religious beliefs. ■
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Texas Federal Judge Shields Church Employers and Non-
Church Employers with Religious Objections from Title VII 
Anti-LGBTQ Discrimination Claims
By Matthew Goodwin

On October 31, The U.S. District 
Judge Reed O’Connor (N.D. Tex. – 
Fort Worth), ruled that churches and 
“Religious Business-Type Employers” 
nationwide are entitled to discriminate 
against LGBTQ+ individuals in their 
employment practices notwithstanding 
the U.S. Supreme Court’s decision last 
year in Bostock v. Clayton County, 
Georgia, 140 S. Ct. 1731 (2020). (Bear 
Creek Bible Church v. EEOC, 2021 
U.S. Dist. LEXIS 210139, 2021 WL 
5449038). The court subsequently issued 
an amended memorandum opinion and 
order on November 22, although it did 
not change the substance of the original 
decision.

Judge Reed O’Connor was appointed 
by President George W. Bush in 2007. He 
has since gained notoriety for a number 
of decisions adverse to the Affordable 
Care Act and, according to some, as 
the “go-to judge” for conservative 
causes. He also issued an injunction 
prior to the Bostock decision enjoining 
the Department of Education from 
enforcing gender identity discrimination 
claims under Title IX of the Education 
Amendments of 1972.

As many readers know, Bostock 
extended the employment protections of 
Title VII of the Civil Rights Act of 1964 
to LGBTQ+ people, holding that firing 
an employee because of their sexuality 
or transgender status is prohibited 
conduct as a form of “discrimination 
because of sex.” However, Bostock did 
not address how that ruling interacted 
with certain exceptions in Title VII for 
religious employers or other laws such 
as the Religious Freedom Restoration 
Act (RFRA). This case tests, or begins 
the testing of, the scope of Bostock and 
what sort of carve-outs may be created 
for religious employers and employers 
who claim that adhering to Bostock 
violates their sincerely held religious 
beliefs.

There are two named plaintiffs in the 
case: Bear Creek Bible Church (Bear 
Creek) and Braidwood Management, 
Inc. (Braidwood). However, as described 
further below, the plaintiffs brought 
suit not only on behalf of themselves 
but also those “similarly situated” 
nationwide, i.e. they asked for and, at 
least partially prevailed in obtaining, a 
class certification to enlarge the reach of 
any ruling.

Bear Creek is a “nondenominational” 
Christian church which does not 
recognize same-sex marriage and “ . . . 
requires its employees to live according 
to Biblical teachings on matters of 
sexuality and gender.” Any employee 
of the church – not just those engaged 
in ministerial duties – found to have 
entered into a same-sex marriage faces 
immediate dismissal; employees must 
use the restroom corresponding to the 
gender they were assigned at birth; and 
“practicing homosexuals, bisexuals, 
cross-dressers, and transgender or 
gender non-conforming individuals . . . 
” will not be considered for any form of 
employment with the church.

Braidwood is a for-profit business 
engaged in various health and wellness 
ventures and is owned by Dr. Stephen 
Hotze who, according to him, operates 
a “Christian business.” For Hotze, this 
means he will terminate any employee 
who engages in “ . . . homosexual 
behavior or gender non-conforming 
conduct of any sort . . . Hotze does not 
allow Braidwood to recognize same-
sex marriage or extend benefits to an 
employee’s same-sex partner, because 
he believes that would lend approval 
to homosexual behavior and make him 
complicit in sin, violating his sincerely 
held religious beliefs.”

According to the complaint in this 
case, “Braidwood also enforces a sex-
specific dress-and-grooming code 
that requires men and women to wear 

professional attire according to their 
biologically assigned sex . . . Men are 
forbidden to wear earrings, but women 
may. Men who have customer contact 
must wear a tie; women are not permitted 
to wear ties. Women can wear skirts, 
blouses, shoes with heels, and fingernail 
polish, while men are forbidden to wear 
any of these items. Cross-dressing of any 
sort is strictly prohibited. Hotze enforces 
this sex-specific dress-and-grooming 
code to maintain the professionalism of 
his businesses and to carry out his belief 
that the Bible requires men to dress as 
men and women to dress as women.”

The EEOC was named as defendant. 
The plaintiffs brought the suit in 2018, 
but Judge O’Connor stayed it pending 
the outcome of Bostock. The ruling 
describes some of the guidance the 
EEOC has published over the years 
respecting non-discrimination against 
LGBTQ+ individuals, including 
guidance issued by the EEOC following 
Bostock. The post-Bostock guidance 
document went further than the Bostock 
ruling itself to address restroom policies, 
dress codes, employee conduct policies, 
and restrictions on gender transition.

As reported in a number of news 
outlets including the Los Angeles 
Blade and Bloomberg Law, the court’s 
treatment of a number of legal issues 
raised eyebrows among academics and 
experts. 

For example, the opinion embraced 
a broader interpretation of Title VII’s 
extant religious exemption than most 
other courts have done. Most courts 
interpret Title VII to allow religious 
employers to discriminate on the basis 
of religion in deciding whom to employ, 
but not to discriminate on the basis of 
other characteristics listed in Title VII, 
namely race or color, sex or national 
origin. By contrast, O’Connor’s decision 
went much further, allowing religious 
employers and the class he certified of 
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Religious Business-Type Employers to 
discriminate according to employees’ 
conduct the employer finds to be 
incompatible or inconsistent with their 
religious beliefs.

O’Connor’s class certification of 
“Religious Business-Type Employers” 
has also come under criticism. In 
essence O’Connor described the class 
to which his ruling applies as employers 
who are motived by faith regardless of 
whether their incorporating documents 
state a religious purpose. Gregory 
Nevins, senior counsel for Lambda 
Legal, told Bloomberg Law that such 
a broad classification could “ . . . open 
the floodgates for businesses claiming 
to be in that category.” O’Connor also 
certified an “All Opposing Employers 
Class” as to the 4th and 5th claims listed 
below.

The opinion decided cross-motions 
for summary judgment. While not 
treated in this article, the court first 
found for plaintiffs that they had 
standing, that the case was ripe for 
decision, and that sovereign immunity 
did not bar suit against defendants.

Both Braidwood and Bear Creek 
asserted five claims for declaratory 
judgment seeking religious exemption 
from Title VII: (1) that the RFRA 
compels exemptions to Bostock’s 
interpretation of Title VII; (2) that 
the Free-Exercise Clause compels 
exemption to Bostock’s interpretation of 
Title VII; (3) that the First Amendment’s 
right of expressive association compels 
exemptions to Bostock; (4) that Title 
VII as Bostock interpreted it does not 
prohibit employers from discriminating 
against bisexual employees; (5) that Title 
VII under Bostock does not prohibit 
employers from establishing sex-neutral 
rules of conduct that exclude practicing 
homosexuals and transgender people 
from employment. 

As mentioned above, Title VII has 
an existing exemption for religious 
organizations. On this basis, the court 
quickly ruled in Bear Creek’s favor that 
it was entirely exempt from Title VII 
and Bostock to the extent that it had 
religious reasons for discriminating. 
It then dismissed and did not take up 
Bear Creek’s remaining claims. By 
contrast, Braidwood was found not to 

be a religious organization and thus not 
entitled to Title VII’s statutory religious 
exemption.

However, on the RFRA claim, the 
court found that Braidwood and those 
falling into the Religious Business-Type 
Employers class that it had certified were 
entitled to an exemption from Bostock’s 
interpretation of Title VII. Relying on 
the U.S. Supreme Court’s decision in 
Burwell v. Hobby Lobby Stores, Inc., 
573 U.S. 682 (2014)., O’Connor wrote 
that Braidwood demonstrated that “ 
. . . Title VII substantially burdens 
Braidwood’s religious exercise in 
conducting its business . . . ” because 
it and the Religious Type Employers “ 
. . . are required to choose between two 
untenable alternatives: (1) violate Title 
VII and obey their convictions or (2) obey 
Title VII and violate their convictions.” 
Furthermore, the EEOC, according 
to O’Connor, failed to demonstrate a 
compelling interest sufficient to justify 
the substantial burden on Braidwood 
and Religious Business-Type Employers 
and that they had not chosen the least 
restrictive means of advancing that 
interest. 

More specifically, O’Connor wrote 
that the EEOC’s stated compelling 
interest – i.e., eradicating workplace 
discrimination, even that which is 
cloaked as religious practice – was too 
“broadly formulated” and, thus, without 
merit.

Rutgers University law professor and 
former EEOC general counsel, David 
Lopez, was quoted in Bloomberg Law 
as saying of the opinion, “I thought 
it was too dismissive of the public 
interest, compelling interest, in terms 
of eradicating discrimination[.] That’s 
not a remarkable proposition – the court 
treated it as a remarkable proposition 
that needed to be defended.”

Where the Free Exercise claim was 
concerned, O’Connor concluded, “[t]
he Government can no more force an 
association that opposes homosexuality 
or transgender behavior to hire 
individuals engaged in that conduct than 
it can force a gay-rights organization 
to hire an avowed opponent of 
homosexuality.”

Laws that are facially neutral 
and generally applicable and only 

incidentally burden religious exercise 
will not be held to violate the Free 
Exercise clause. If a statute is determined 
not to be generally applicable, then a 
strict scrutiny analysis applies.

Analogizing to the recent Supreme 
Court decision in Fulton v. City of 
Philadelphia, 141 S. Ct. 1868 (2021), 
O’Connor decided Title VII was not 
“generally applicable” and could not 
withstand strict scrutiny. 

In Fulton, the Supreme Court 
unanimously held that the City of 
Philadelphia’s refusal to contract with 
Catholic Social Services (CSS) for the 
provision of foster care services unless 
CSS would certify same-sex couples as 
foster parents violated the Free Exercise 
clause. There, the Court found the 
non-discrimination clause of the city’s 
contract with social service agencies 
which Philadelphia said prevented it 
from continuing to contract with CSS 
was not a law of general applicability 
because it reserved to the Commissioner 
of the Philadelphia Department of 
Human Services authority to grant 
exemptions in his/her/their sole 
discretion to this requirement. Once the 
Court determined the law was not one 
of general applicability, it found it could 
not survive strict scrutiny.

In holding Title VII not to be of 
general applicability, O’Connor pointed 
to the facts that (1) Title VII does not 
apply to businesses with fewer than 
15 employees, (2) Title VII it allows 
employers to fire individuals because 
of their membership in the Communist 
Party of the United States, and (3) 
Title VII allows employers on or near 
“Indian” reservations to discriminate 
on the basis of race or national origin in 
favor of “Indians.” Since Title VII does 
not apply to all employers or protect 
all employees, he concluded, it could 
not be classified as a law of “general 
applicability.” 

Addressing strict scrutiny, O’Connor 
did write, quoting from Masterpiece 
Cakeshop v. Colorado Civil Rights 
Commission, 138 S. Ct. 1719 (2018),that 
the government’s “ . . . interests in 
preventing discrimination against 
homosexual and transgender individuals 
is ‘a weighty one, for our society has 
come to the recognition that gay persons 
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and gay couples cannot be treated as 
social outcasts or as inferior dignity 
and worth’ . . . [b]ut broadly formulated 
government interests are not sufficient 
to withstand a First Amendment 
challenge.” He went on, “Defendants 
have not articulated how granting 
specific exemptions for employers 
like Braidwood will harm the asserted 
interests in ‘preventing discrimination.’”

Braidwood and Religious Business-
Type were also granted exemptions from 
Bostock on the basis of Braidwood’s 
right of expressive association to not 
associate with members of the LGBTQ+ 
community. In this connection 
O’Connor analogized to the famous 
Supreme Court case Boy Scouts of Am. 
V. Dale, 530 U.S. 640 (2000). “For the 
same reasons that Defendants do not 
have a compelling interest in forcing an 
organization to retain, as a scoutmaster, 
a member who is a gay rights activist, 
Defendants do not have a compelling 
interest in forcing Religious Business-
Type Employers to hire and retain 
individuals that engage in conduct that 
is contrary to the employers’ expressive 
interests.”

Finally, the court took up Braidwood’s 
claim that Bostock does not prevent 
them from discriminating against 
bisexual employees or establishing 
codes of conduct to exclude transgender 
individuals. Undertaking a lengthy 
discussion of Bostock and circuit splits 
over favoritism vs. blindness tests, 
O’Connor ruled that Bostock does 
prohibit Braidwood and Business-
Type Employers from discriminating 
against individuals undertaking gender 
transition and/or engaging in “bisexual 
conduct.” At the same time, he found 
Bostock does not prohibit dress and 
other codes of conduct to require 
employees to dress consistent with their 
biological sex or to use only restrooms 
designated for their biological sex (an 
issue not expressly address in Bostock).

The opinion does not explicitly state 
what relief the court will order as a 
result of granting summary judgment 
to the plaintiffs on some of their 
claims. However, implicit in the court’s 
discussion of the constitutional and 
RFRA claims concerning application of 
Title VII to church plaintiffs or plaintiffs 

in the two certified classes is the 
possibility that Judge O’Connor could 
issue an injunction against enforcement 
of Title VII by the EEOC against 
churches or non-church class plaintiffs 
in cases where they claim religious 
beliefs justifying discrimination against 
LBTQ+ people. The government is 
expected to appeal this ruling to the 5th 
Circuit – a Circuit that has seventeen 
active judges, including six appointed 
by President Donald J. Trump, three 
appointed by President Barack Obama 
and two by President Bill Clinton, and 
all the remaining judges by Presidents 
Ronald Reagan and George W. Bush. 
The 5th Circuit is notably employer-
friends in dealing with employment 
discrimination cases and has been 
dismissive of constitutional claims by 
transgender litigants in the past. 

The plaintiffs are represented by 
Jonathan F. Mitchell, Esq., The Fillmore 
Law Firm, LLP, and the America First 
Legal Foundation. Benjamin Thomas 
Takemoto was the lead attorney for the 
Justice Department appearing for the 
EEOC. The Becket Fund for Religious 
Liberty appeared as Amicus counsel. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.

Supreme Court 
Hears Argument on 
Barring Damages 
for Emotional 
Distress in Civil 
Rights Spending 
Clause Cases 
By William J. Rold

The Supreme Court heard argument 
on November 30, 2021, in a case – 
Cummings v. Premier Rehab Keller, 
PLLC, No. 20-219 – which has the 
potential to change significantly the 
way emotional distress damages are 
computed for LGBTQ civil rights 
plaintiffs under a variety of federal 
statutes. The Court is reviewing a 
decision that started (where else?) in 
the Northern District of Texas and 
was affirmed by the Fifth Circuit in 
Cummings v. Premier Rehab Keller, 
PLLC, 948 F.3d 673 (5th Cir. 2020). 
The Fifth Circuit held, contrary to 
the Eleventh Circuit, that there are no 
emotional distress damages available 
under the Rehabilitation Act or the 
Affordable Care Act. Id. at 679-80.

Cummings was born deaf and is 
legally blind. She communicates through 
ASL (American Sign Language). When 
she sought physical therapy for a back 
condition, the group practice (Premier) 
told her on three occasions that she 
could get her own ASL interpreter or 
seek care elsewhere. She received other, 
less-than-successful, physical therapy, 
and she sued Premier for failure to 
accommodate her disability under 
the Rehab Act and the ACA, seeking 
emotional damages for her distress, 
frustration, and humiliation. Senior U.S. 
District Judge John McBryde (George 
H.W. Bush) dismissed her claims, and 
the Fifth Circuit affirmed, in a published 
opinion written by Senior Circuit Judge 
Edith Brown Clement (George W. Bush), 
joined by Circuit Judges Carl E. Stewart 
(Clinton) and James Ho (Trump). This 
case has stayed below the radar of 
LGBTQ litigators, and its ramifications 
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require some explanation.
Congress can act only “pursuant to 

enumerated powers” or as “necessary 
and proper” to carry out enumerated 
powers. A shorthand has developed for 
some exercises of power, by referring 
to the clause granting such authority 
– e.g., the Interstate Commerce 
Clause, the Spending Clause, and the 
Taxation Clause. Some constitutional 
amendments contain a version of their 
own “necessary and proper” clause, as 
found in section 5 of the Fourteenth 
Amendment, which gives Congress the 
power to enforce the Equal Protection 
Clause. It invoked this power in passing 
the Reconstruction-Era Civil Rights 
Acts, including 42 U.S.C. § 1983, which 
was originally part of the Ku Klux Klan 
Act of 1878.

More commonly, in the modern era, 
Congress has relied on other enumerated 
powers: the Commerce Clause (for Title 
VII and the Americans with Disabilities 
Act); and the Spending Clause (for 
recipients of federal money under Title 
VI, Title IX, and the Rehabilitation Act). 
The Affordable Care Act was sustained 
by the Supreme Court based on four 
votes under the Commerce Clause and 
one vote under the Taxation Clause. 
National Federation of Independent 
Businesses v. Sebelius, 567 U.S. 519 
(2012). When Congress later reduced 
the tax to zero, theoretically calling 
into question the Taxation Clause basis 
for the ACA, the Court brushed off a 
challenge earlier this year by a vote of 
7/2, in California v. Texas, 141 S.Ct. 
2104, 2112 (2021) – a decision based on 
standing (why-are-you-still-bothering-
us-with-this?) grounds. The Court did 
not discuss the basis of Congress’ power 
to enact the ACA.

In Cummings, the Fifth Circuit 
treated both the Rehab Act and the ACA 
as if there were never any question about 
Congress’ passing both of them under 
the Spending Clause. 948 F.3d at 676. 
In oral argument on November 30th, 
the Supreme Court likewise assumed 
the ACA was a Spending Clause statute. 
This is the genesis of the problem in 
Cummings.

Damages claims under Spending 
Clause statutes that contain civil rights 
protection are treated analytically as 

akin to breach of contract claims. The 
theory is that the recipient of federal 
money “agrees” to accept the money 
in exchange for the conditions in the 
grant. Here, Medicare/Medicaid money 
pays for physical therapy services in 
exchange for the providers’ agreement 
to accommodate the disabled under § 
504 of the Rehab Act and § 1557 and 
the ACA. 

LGBTQ litigators will recognize 
claims made under these sections for 
damages for discrimination against 
their clients, including emotional 
distress. In 2002, the Supreme Court, 
analogizing to the general rule of no 
punitive damages for breach of contract, 
said that punitive damages would not be 
available under civil rights provisions 
of Spending Clause statutes, since they 
would not normally be anticipated for 
breach of contract and the errant party 
would not have been on notice of such 
exposure. Barnes v. Gorman, 536 U.S. 
181, 187 (2002). 

In 2007, the Eleventh Circuit, 
ruled that compensatory damages 
were available under the Rehab Act 
(notwithstanding Barnes), because 
exposure to compensatory damages, 
including emotional distress, was 
a part of the bargain. Coverage for 
consequential damages, including 
emotional distress, was inherent in a 
breach of the civil rights provisions 
of the grant and foreseeable in the 
regulatory scheme protecting non-
pecuniary interests. Sheely v. MRI 
Radiology, 505 F.3d 1173, 1199 (11th 
Cir. 2007). Sheely was followed by other 
circuits (First, Fourth, Seventh, Eighth, 
Tenth) – until Cummings.

Oral argument went fairly well for 
Cummings, insofar as one can glean 
anything from questions. Some justices 
said non-pecuniary damages for breach 
of contract have been recognized for 
certain kinds of transactions (like 
contracts with common carriers or 
innkeepers) and opined that breach of 
civil rights protections could be regarded 
likewise, so as to allow emotional 
distress damages. Ominously, although 
it is not involved in the case, discussion 
turned to the potential decision’s impact 
on Title IX, which is also a Spending 
Clause statute, and one of great import 

to the LGBTQ community. Another 
justice asked about Fair Housing statutes 
based on Spending Clause power. 

Most of the several amici in this 
case supported respondent Premier, 
including the Chamber of Commerce, 
the Washington Legal Foundation, State 
Legislatures, Municipalities, Counties, 
Mayors, and a gaggle of ten state 
Attorneys General by Texas Attorney 
General Ken Paxton, who is behind 
much of the N.D. Texas schemery 
and brought us the ACA California 
v. Texas challenge to the ACA, the 
“original jurisdiction” challenge to the 
2020 election, and the Texas abortion 
vigilantes. The ACLU and NAACP filed 
for Cummings, as did some disability 
and academic groups; but the LGBTQ 
bar was silent. We should watch this 
case. ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care. 
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Tenth Circuit Denies and Dismisses Bisexual Vietnamese 
Torture Claim
By Bryan Johnson-Xenitelis

The U.S. Court of Appeals for the 
10th Circuit has denied in part and 
dismissed in part a deferral of removal 
under the Convention Against Torture 
(CAT) claim in Ngo v. Garland, 
2021 U.S. App. LEXIS 33580, 2021 
WL 5267977civil lit (Nov. 12, 2021). 
Petitioner sought review of the Board of 
Immigration Appeals’ affirmance of an 
Immigration Judge’s denial of his claims 
that he would suffer torture as a bisexual 
man upon return to Vietnam, as well as 
claims of torture based upon his part-
Chinese ethnicity and the possibility the 
government would believe that he had 
sought political asylum in the United 
States when, in fact, he immigrated as 
the 10-year-old relative of an Amerasian 
in 1990.

In removal proceedings following 
two 2016 crimes resulting in aggravated 
felony convictions, Petitioner was 
found ineligible for all relief except 
for possible deferral under the CAT. 
Petitioner’s claim “was based on the 
following chain of assumptions and fear 
of what might happen upon his return 
to Vietnam: he would be detained upon 
entering Vietnam or shortly thereafter 
due to his bisexuality, Chinese ethnicity, 
criminal record, and refugee status; sent 
to a reeducation camp or prison; and 
tortured by government officials.” The 
petitioner submitted “hundreds of pages 
of materials about country conditions 
and generalized crime, discrimination 
and harassment in Vietnam,” but no 
testimony or documentary evidence 
related directly to him. Following a 
hearing, at which he testified about his 
fears based on news media accounts and 
stories he had heard about how people 
returned to Vietnam were mistreated by 
the government, the Immigration Judge 
(IJ) found that the Petitioner had failed 
to meet his burden of proving he would 
more likely than not be tortured upon 
his return to Vietnam, in finding that he 
failed to establish more likely than not 
that he would be detained, and found 

the supporting documentation that he 
submitted failed to establish that he 
would be tortured.

Petitioner appealed the denial to 
the Board of Immigration Appeals 
(BIA), which adopted and affirmed 
the IJ’s decision. The BIA declined to 
consider evidence that the Petitioner 
proffered for the first time on appeal 
raising an issue regarding a Field 
Manual’s instructions to Immigration 
and Customs Enforcement to provide 
the Vietnamese government with a copy 
of Petitioner’s conviction document in 
connection with his removal to Vietnam. 
This was proffered to show that he 
would be subjected to mistreatment by 
the Vietnamese government, as it would 
be advised of his criminal record in the 
U.S. Petitioner filed a timely petition for 
review with 10th Circuit.

Writing for the three-judge panel, 
Circuit Judge Allison H. Eid noted that 
legal issues were to be reviewed de novo 
and the BIA’s decision to be reviewed 
under the substantial evidence standard. 
Petitioner raised three issues: 1) whether 
the case should be remanded regarding 
the standard used by the IJ in assessing 
torture; 2) whether the BIA properly 
declined considering the Field Manual; 
and 3) whether the BIA was required 
to take administrative notice of a 2008 
Repatriation Agreement raised for the 
first time on appeal. 

With respect to issues 1 and 3, 
Judge Eid found that since Petitioner 
could have filed a motion to reopen or 
reconsider to reach those issues, the 
issues had not been administratively 
exhausted and that therefore the 
panel lacked jurisdiction over them. 
Accordingly, Judge Eid dismissed the 
petition in part for lack of jurisdiction.

With respect to the merits of issue 
2, Judge Eid found that the BIA had 
“declined to consider the issue under 
the doctrine of administrative waiver” 
because the Petitioner had failed to 
raise it before the IJ and that the Board’s 

“waiver rule, as with most appellate 
bodies, is wholly consistent with its 
rules of practice.” Accordingly, Judge 
Eid upheld the Board’s decision.

With respect to Petitioner’s additional 
arguments that the Board’s failure to 
consider the Manual and the Repatriation 
Agreement violated due process, Judge 
Eid found the issue to be unexhausted as 
neither Petitioner nor the Board raised 
it below. Nonetheless, Judge Eid found 
that any error “was harmless because the 
agency did not evaluate the likelihood 
of torture based on the assumption that 
the Vietnamese government would not 
be aware of [Petitioner’s] bisexuality, 
criminal convictions, or refugee status.” 
Accordingly, the remaining parts of the 
petition were denied.

The Petitioner is represented by James 
Stuart Lamb, Lichter Immigration, 
Denver, CO. Judge Eid was appointed 
by President Donald J. Trump. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.
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California Court of Appeal Affirms Order for Gender 
Affirming Treatment for a “Dependent Child of the Court” 
Over Mother’s Protest
By Corey L. Gibbs

D.H. sought gender affirming 
treatments. As D.H. is a dependent 
child of the court, the court had 
authority to allow D.H. to begin 
treatment. However, D.H.’s mother 
(Mother) sought to vacate the court 
order that authorized the treatments. 
When her petition to vacate the order 
failed, she appealed to the Court of 
Appeal of California, Fourth Appellate 
District, Division One. Mother’s claims 
were found to be weak and meritless. 
On November 10, 2021, the appellate 
court affirmed the order. In re D.H., 
2021 Cal. App. Unpub. LEXIS 7076; 
2021 WL 5230734.

D.H. was assigned female at birth. 
He grew up in a dysfunctional family 
situation. When he was thirteen, police 
arrested Mother for erratic driving. 
D.H. told the police that they had lived 
in that car since D.H. was five years 
old. Shortly thereafter, the San Diego 
County Health and Human Services 
Agency (Agency) filed a dependency 
petition that alleged D.H. had suffered 
or was at risk of harm or illness due to 
Mother’s failure to protect and provide 
for D.H., whose father was incarcerated 
at the time. A court removed D.H. from 
Mother’s custody and declared D.H. a 
dependent of the court.

The court ordered reunification 
services for Mother. She claimed to 
be establishing a ministry program 
and submitted to therapy. Her therapist 
diagnosed her with several conditions, 
including: stimulant use disorder, 
major depressive disorder, other 
psychotic disorders, and an unspecified 
personality disorder.

D.H. did not want to be reunified 
with Mother. D.H.’s Court-Appointed 
Special Advocate (CASA) reported 
that D.H. “did not want to return to 
Mother’s care, fearing that doing so 
would jeopardize his health, happiness, 
and safety.” Furthermore, D.H. enjoyed 

his placement at the San Pasqual 
Academy (SPA). The Agency began to 
notice that D.H. was questioning his 
gender identity.

D.H. expressed his preference to 
identify as male to Mother. She did not 
want him to identify as male because 
it violated her religious beliefs. She 
believed that it was merely a phase. 
Soon after Mother’s disapproval was 
made known, the court terminated the 
reunification services and ordered a 
permanent plan for D.H.’s continued 
foster care.

D.H. became increasingly interested 
in hormone therapy to affirm his gender 
identity and wanted to be moved to a 
male dormitory. Additionally, D.H. no 
longer wished to receive visits from 
Mother. Mother continued to assert that 
D.H. was female, and she used female 
pronouns to address D.H.. D.H.’s 
counsel filed a petition to prohibit 
contact between D.H. and Mother. The 
court granted the petition in July 2020.

D.H. began therapy and learned 
about the gender transition process. 
On February 23, 2021, D.H. requested 
authorization for testosterone 
treatments. D.H. attached a six-page 
informed consent to his request, 
which showed that he knew the risks 
of undergoing gender affirming 
treatments. Both his mother and father, 
including their respective counsel, were 
notified of his request. Mother and 
her counsel opposed the request. On 
February 25, 2021, the court authorized 
D.H.’s request via an ex parte order.

At a March 25 hearing, Mother 
requested a trial regarding her objection 
to hormone therapy for D.H., to the 
no contact order, and to allow her to 
argue for D.H.’s return to her custody. 
The court provided May 25, 2021 as 
the date for those issues to be heard, 
but meanwhile D.H. began hormone 
therapy on April 30. 

During the May 25 hearing, Mother 
filed a petition requesting that the 
court vacate its February 25 order that 
authorized hormone therapy. Rather 
than raising objections, she filed a 
petition. The court denied her petition. 
Then, she appealed the denial of her 
petition and reasserted her request to 
place D.H. in her custody.

First, she contended that she had 
been denied her right as D.H.’s mother 
to Due Process, because she was not 
notified and given the opportunity 
to be heard. Mother argued that she 
should have been notified and given 
the opportunity to be heard prior to 
the February 25, 2021 order. Justice 
Aaron wrote, “Assuming arguendo that 
Mother was constitutionally entitled 
to notice and opportunity to be heard 
before the court issued its February 25, 
2021 order, we nevertheless conclude 
that she waived or forfeited her right 
to be heard by not timely asserting 
that right after learning of D.H.’s intent 
to seek the court’s authorization for 
gender affirming therapy or after the 
court’s February 25, 2021 ex parte 
order granting his application for 
such authorization.” Then, Justice 
Aaron cites In re Wilford J. to state 
that appellate courts generally do not 
consider procedural defects when 
the objection could have been made 
in trial court and was not made. 131 
Cal.App.4th 742 (2005). Mother did 
not promptly request a hearing upon 
learning of the hormone therapy nor 
did she raise any objections when she 
was at trial.

Then, Mother argued that the 
juvenile court required her to file the 
petition to challenge the hormone 
therapy and that it abused its discretion 
by denying her petition. Justice Aaron 
noted that there was no evidence that 
the court stated that Mother’s only 
option was to file that petition. The 
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choice to file the petition rather than 
raise objections was a strategic decision 
made between Mother and her counsel.

Mother claimed to have raised her 
objections within the petition. The 
particular petition Mother used was 
meant to vacate orders and required 
evidence of a change in circumstances 
or new evidence. However, she 
presented no evidence to support that it 
was in D.H.’s best interest to vacate the 
order. Moreover, the petition was not the 
proper way to present her objections. 
The court did not find that the juvenile 
court had abused its discretion by 
denying her petition, because the denial 
was neither an arbitrary, capricious, nor 
patently absurd determination.

Next, Mother argued that the juvenile 
court lacked jurisdiction to authorize 
the hormone therapy. There was a 
statute that provided juvenile courts 
jurisdiction over medical treatment of 
dependent children. There was another 
statute that allowed a court to authorize 
medical treatments when no parent was 
willing to authorize the treatments. 
Mother’s argument regarding the court’s 
lack of jurisdiction was meritless.

Mother also claimed that the juvenile 
court did not consider D.H.’s best 
interest and that the court erroneously 
believed that it did not have authority to 
change the February 25 order. Justice 
Aaron explained that both arguments 
were incredibly weak. Mother merely 
speculated that the court did not 
consider the proper factors to determine 
D.H.’s best interest. For the latter claim, 
she relied on a random statement by the 
visiting judge in hopes that it would 
show the judge did not know the court’s 
authority to change the order.

After addressing all of Mother’s 
claims, Justice Aaron affirmed all of 
the juvenile court’s orders. The other 
justices concurred. 

Mother was represented by Christine 
E. Johnson, under appointment by the 
Court of Appeal. The San Diego County 
Health and Human Services Agency 
was represented by Lonnie J. Eldridge, 
Caitlin E. Rae, and Eliza Molk. ■

Corey L. Gibbs is an LL.M. Candidate 
in New York Law School’s Tax Program. 

Indiana U.S. District Court Suggests 
Police Immunity Against Privacy Claim 
for Outing Transgender Man to His 
Spouse and Step-Children
By Joseph Hayes Rochman

On November 3, 2021, U.S. District 
Judge Damon R. Leichty (N.D. Ind.) 
denied a transgender man’s motion to 
amend his complaint when the original 
complaint misstated “sexual preference” 
instead of “gender identity” alleging 
violations of the John Doe plaintiff’s 
right to privacy. Doe v. Gray, 2021 
WL 5113966, 2021 U.S. Dist. LEXIS 
212439. However, the court granted 
Doe an extension to file his response to 
the defendants’ motions for summary 
judgment until November 11, 2021. Doe 
filed that motion on November 12, 2021, 
and the court has not ruled on summary 
judgment. The dispute mainly turns on 
whether the authorities disclosed that 
Doe is transgender and, if so, whether 
Doe had a constitutional right to privacy 
in his gender identity in the 7th Circuit, or 
whether the authorities enjoy immunity 
from his privacy claim. 

Judge Leichty’s opinion addresses 
only the motion to amend, but suggests 
that the defendants would likely be 
successful on qualified immunity 
grounds. Judge Leichty first concludes 
that Doe was not diligent in his motion 
to amend. Second, even accepting his 
gender identity privacy claims, the judge 
holds that the motion would be futile 
because Doe had “no clearly established 
right” to privacy in his “gender identity 
to [his] spouse or children during an 
investigation.” 

John Doe and A.B. filed the instant 
42 U.S.C. § 1983 lawsuit in February 
2020 against Stark County Indiana 
Detective Adam Gray, Indiana 
Department of Child Services Family 
Case Manager Katherine Purtee, the 
Indiana Department of Child Services, 
and the Starke County Sheriff’s 
Department, after a February 2018 
arrest. Doe alleged violations of the 
Fourth Amendment (unreasonable 
seizure), Fourteenth Amendment (right 

to privacy), and state law (intentional 
infliction of emotional distress). The 
complaint claimed violations under the 
Fourteenth Amendment that Doe “had 
a clearly established constitutional right 
to privacy of his sexual preference.” 

The court dismissed charges against 
the Indiana Department of Child 
Services and Katherine Purtee in her 
official capacity in April 2020. In July 
2020, the court granted a motion to 
dismiss by Purtee on the state law 
intentional infliction of emotional 
distress claim, because the Indiana 
Tort Claims Act granted her immunity. 
In May 2020, the court ordered that 
Doe had until August 27, 2020, to 
amend the pleadings without leave of 
court. However, Doe did not file his 
motion to amend clarifying gender 
identity privacy violations – not “sexual 
preference” – until September 30, 2021, 
after the defendants had already filed 
their respective motions for summary 
judgment. 

Doe and A.B. had an argument 
with their 17-year-old son (Doe’s 
stepson), R.M. Then, according to 
the parties’ memoranda in support of 
summary judgment, R.M. ran away to 
his friend’s house (although he later 
told the authorities he was abandoned). 
R.M. told his friend’s parents, Suzanne 
Brewer and Tracy Patrick, that Doe 
sexually abused his younger sisters. 
Brewer and Patrick then called the 
police. Acting on information learned in 
interviews with R.M. – but apparently 
without interviewing the younger sisters 
– Detective Gray arrested Doe and A.B. 

Doe’s complaint claims that 
Detective Gray watched Doe change 
into a jail uniform and observed Doe 
was transgender. Gray then went to 
speak to A.B., informing her that Doe 
was “a female.” Gray then told Case 
Manager Purtee. According to Doe 
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and A.B., Detective Gray and Case 
Manager Purtee told Brewer and Patrick 
and the younger children during their 
investigation that Doe is transgender. 
A.B. claims that neither she nor their 
children knew that their stepfather was 
a transgender man. 

It is unclear whether R.M. discovered 
that his stepfather is transgender or 
whether Gray told him instead. The 
parties report conflicting stories of who 
told who that Doe is transgender. Gray 
and Purtee initially met R.M. at Knox 
High School on February 1, 2020, but 
then interviewed him again on February 
7, when Doe claims they told R.M. that 
Doe came up in their background search 
as “Barbara B.” That same day, Gray and 
Purtee arrested Doe and A.B. in their 
home. Doe’s memorandum (not ruled 
on by the court yet) points to conflicting 
statements by R.M. in his interview at 
Knox High School with Purtee and 
Gray. But text messages showed that 
A.B. and Doe in fact ordered him to 
come home because he was grounded. 

The State defendants contend that 
R.M. told Brewer and Patrick that Doe 
is a transgender man and that Purtee 
did not disclose this information. Even 
so, they claim that Doe did not witness 
these statements and has no personal 
knowledge of the alleged conversation. 

In response, Doe claims that Purtee 
told A.B.’s sister  –  referring to Doe  –  
“you know she is a girl, right?” when 
taking one of the younger children to 
their aunt’s house. Doe also disagrees 
with the state defendants’ assertions 
about Purtee’s disclosure to Brewer and 
Patrick. Doe claims that Purtee told 
Brewer and Patrick about Doe’s gender 
identity in the presence of Doe and 
A.B.’s younger children. 

In support of his late motion to 
amend, Doe’s counsel argued that the 
amended complaint does not create 
surprise to the defendants because the 
“gravamen of Plaintiffs’ Complaint is 
that the Defendants disclosed that Mr. 
Doe was” transgender and that his claims 
have “been consistent throughout” the 
litigation. Essentially Doe argued that 
even though he used the term “sexual 
preference” in the complaint, there was 
no question that the actual claim was for 
his right to privacy in his gender identity. 

Doe also argued that an amended 
complaint would not be futile because 
Doe has a clearly established right to 
privacy in his medical information 
and gender identity, relying on Wolfe 
v. Schaefer, 619 F.3d 782 (7th Cir. 
2010). Doe cited Wolfe as stating: 
“The courts of appeals, including this 
court, have interpreted Whalen to 
recognize a constitutional right to the 
privacy of medical, sexual, financial, 
and perhaps other categories of highly 
personal information – information that 
most people are reluctant to disclose 
to strangers – and have held that the 
right is defeasible only upon proof of 
a strong public interest in access to or 
dissemination of the information.” Id. at 
785, citing Whalen v. Roe, 429 U.S. 589 
(1977). 

In contrast, the defendants contended 
that “amendment would be futile, the 
plaintiffs have unduly delayed seeking 
to amend, and they have repeatedly 
failed to amend their complaint despite 
numerous opportunities to do so.” The 
defendants argued that amending the 
complaint would be prejudicial because 
they had been litigating claims that Gray 
and Purtee violated Doe’s privacy right 
in his “sexual preference” which was 
never disclosed or in issue because Doe 
is a “straight man.” Nevertheless, they 
contended the amendment would be 
futile because Doe has “no established 
right to informational privacy of [his] 
gender identity under the Fourteenth 
Amendment.”

Judge Leichty ruled that Doe did 
not establish good cause for amending 
his complaint at the late stage in the 
proceedings. The court admonished Doe 
and his counsel for their delay because 
diligence is the “primary consideration” 
in considering a motion to amend and 
that was “wholly absent here.” The 
court also found that the amendment 
altered the “factual underpinning of the 
Fourteenth Amendment claim . . . rather 
than just altering the legal theory.” 

Judge Leichty concluded that Doe’s 
claims would be futile because Doe did 
not cite sufficiently analogous cases 
to demonstrate that he had a right to 
privacy in his gender identity. Judge 
Leichty found that even taking all the 
facts from Doe’s proposed amendment 

to be true, the plaintiff did not point to 
a clearly established right. The court 
wrote that “it isn’t enough that Detective 
Gray and Case Manager Purtee would 
have known that disclosing medical 
information in some circumstances 
might be unconstitutional . . . 
[Doe] must show that their specific 
conduct – disclosing an individual’s 
gender identity to one’s spouse or 
children during an investigation – 
would be unconstitutional under the 
circumstances.” 

Generally, qualified immunity 
shields government officials from 
money damages in § 1983 actions 
unless a plaintiff shows a violation 
of a clearly established statutory or 
constitutional right. Ashcroft v. al-Kidd, 
563 U.S. 731, 735 (2011). In Anderson 
v. Creighton, 483 U.S. 635, 640 (1987), 
the U.S. Supreme Court defined the 
contours of clearly established law 
when Justice Scalia wrote that the 
alleged constitutional right violated 
“must have been ‘clearly established’ in 
a more particularized, and hence more 
relevant, sense.” Accordingly, Judge 
Leichty reasoned that a plaintiff must 
cite to closely analogous cases holding 
that police violate one’s Fourteenth 
Amendment rights when they disclose 
a transgender person’s gender dysphoria 
diagnoses to their close family members. 

The court disagreed with Doe 
that the 7th Circuit has found a clearly 
established right to privacy in one’s 
gender identity. Addressing Wolfe and 
Denius v. Dunlap, 209 F.3d 944 (7th 
Cir. 2000), the court wrote that Wolfe 
“found no right to privacy in information 
that a candidate for office was under 
investigation, and [Denius] recognized 
the clearly established privacy right to 
medical information.”

As for the amended state law claim 
on intentional infliction of emotional 
distress, Judge Leichty again found that 
the Indiana Tort Claims Act granted 
personal and official immunity to 
government employees acting within 
the scope of their employment. Judge 
Leichty wrote that the police were acting 
within the scope of their employment 
because “Detective Gray was enforcing 
the law by conducting an investigatory 
interview of two arrestees.” 
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After the court denied Doe’s motion 
to amend, Doe filed a response to the 
motions for summary judgment on 
November 12, 2021, claiming a dispute 
of material fact exists as to whether 
the defendants violated Doe’s right 
to privacy in his “transgender status 
and/or gender identity.” The court has 
not ruled on the summary judgment 
motions as of this writing. 

Interestingly, the State claimed that 
Purtee was obligated to disclose Doe’s 
gender identity in order to determine 
whether Doe was the biological or 
adoptive parent. They contended that: 
“Where one of the custodial parents 
of the removed child is a transgender 
individual, the case manager’s statutory 
notification duties require the case 
worker to inquire as to personal details 
concerning the biological sex and sexual 
preference of that parent to determine 
that the parent is neither a biological or 
adoptive parent.”

In response, Doe argued that “just 
because Indiana law permits Defendant 
Purtee to gain this information, does 
[not] provide her legitimate reasons to 
disclose the information. Defendant 
Purtee does not provide any basis 
for her disclosure of the confidential 
information. There is not one.”

Doe also pointedly argued that 
Doe’s transgender status was irrelevant 
to Detective Gray and Case Manager 
Purtee’s investigation. He wrote: “Mr. 
Doe is confused on how the fact that he 
is born female and does not have a penis 
has any relevance to Defendant Gray 
‘investigating and preventing possible 
sexual misconduct.’ Surely Defendant 
Gray is not suggesting that Mr. Doe’s 
transgender status has any bearing on 
his investigation or prevention of sexual 
misconduct.”

Doe’s response disagrees with Judge 
Leichty and contends that the 7th Circuit 
has upheld a right to privacy in private 
medical and sexual information and 
Doe’s transgender status is protected 
under both. Doe does not address Judge 
Leichty’s conclusion that Doe must 
additionally prove a right to privacy 
from close family members. It is unclear 
if and how the court will ultimately rule 
on the substantive claims. 

Much scholarship has focused on 
the child welfare systems and LGBTQ 
youth, but there is little research into 
the treatment of transgender parents 
by state child protective service 
agencies. A 2015 U.S. Transgender 
Survey found that transgender people 
are disproportionately likely to come 
in contact with the criminal justice 
system. Transgender people, especially 
transgender people of color, suffered 
“patterns of frequent harassment, 
profiling, and abuse by law enforcement 
officers and high rates of incarceration.” 
National Center for Transgender 
Equality, LGBTQ People Behind Bars: 
A Guide to Understanding the Issues 
Facing Transgender Prisoners and 
Their Legal Rights 5 (2018). The guide 
also explains that LGBTQ status and 
medical information is constitutionally 
protected. Id. at 16. 

It is also important for police 
departments and state agencies to 
enact policies and enforce training to 
educate staff about equal treatment 
of transgender people. The National 
Center for Transgender Equality 
published a guide in 2019 which can be 
useful. National Center for Transgender 
Equality, Failing to Protect and Serve: 
Police Department Policies Towards 
Transgender People (2019), https://
transequality.org/sites/default/files/
docs/resources/FTPS_FR_v3.pdf. 
Moreover, Attorneys representing 
LGBTQ clients should consult 
resources and experts when filing civil 
rights claims to avoid mistakes such as 
misstating specific legal claims.

Federal Circuit Courts of Appeal 
have consistently held that transgender 
people have a right to privacy in their 
gender identity. For example, in holding 
that a transgender prisoner had a 
constitutional right to privacy in their 
gender identity, the Second Circuit 
Court of Appeals in Powell v. Schriver, 
175 F.3d 107, 111 (2d Cir. 1999) wrote 
that “[t]he excruciatingly private and 
intimate nature of transsexualism, for 
persons who wish to preserve privacy in 
the matter, is really beyond debate.” In 
Bloch v. Ribary, 156 F.3d 673, 685 (6th 
Cir. 1998), the Sixth Circuit held that 
individuals have a constitutional right to 

privacy in “sexual matters.” The court 
followed the 3rd, 10th, and 9th Circuits, 
holding that “one’s body and state of 
health” and “matters of contraception, 
abortion, marriage, and family life” 
are protected privacy interests. Thorne 
v. City of El Segundo, 726 F.2d 459, 
468 (9th Cir. 1983); United States v. 
Westinghouse Electric Corp., 638 F.2d 
570, 577 (3d Cir. 1980). 

Doe and A.B. are represented by 
Russell W. Brown, Jr. of the Merrilville, 
Indiana-based law firm King Brown & 
Muraugh. Katherine Purtee and Adam 
Gray are represented in their individual 
capacities by Elizabeth A. Knight of 
Knight Hoppe Kurnik & Knight with 
an office in Merrillville Indiana. Judge 
Leichty was nominated by former 
President Trump in 2018, renominated 
in 2019, and confirmed in 2019 by a vote 
of 85–10. ■

Joseph Hayes Rochman is a law 
student at New York Law School (class 
of 2022).
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Federal Judge Grants Motion to Dismiss Allowing Public 
School Gym Teacher to Preach to Students in Exchange for 
Shooting Some Hoops 
By Brandon Dolinger 

On November 5, 2021, U.S. Magistrate 
Judge Debra C. Poplin (E.D. Tenn., 
Northern Div.), granted the Defendant’s 
motion to dismiss, finding no violation 
of the First Amendment Establishment 
Clause in the case of K.K. v. Comer, 2021 
WL 5168257, 2021 U.S. Dist. LEXIS 
214571. Plaintiffs in this case, K.K, 
and K.K., are the married, interracial 
lesbian parents of A.K., a minor who 
is a student at West Valley Middle 
School. Defendants are Chuck Comer, 
a teacher at West Valley, and the Knox 
County Board of Education (KCBOE). 
This case was brought after Plaintiffs 
became aware that in order for A.K. 
to participate in a “school-sponsored 
basketball program” at West Valley, 
they would have to become part of the 
school Teens for Christ Club where the 
Defendant, Chuck Comer, would read 
passages from the Bible. Judge Poplin 
concluded that the Amended Complaint, 
viewed most favorably to the Plaintiff, 
has failed to state any factual allegations 
showing that KCBOE was implicitly 
authorizing, approving, or knowingly 
acquiescing in any unconstitutional 
conduct at the school stemming from 
a condition precedent barring certain 
students from participating in a school-
sponsored basketball program. 

The Plaintiffs alleged that Comer 
was employed by KCBOE as a physical 
education teacher at West Valley 
Middle School, where he maintained a 
“school-sponsored basketball program.” 
Additionally, they alleged that a 
condition precedent existed requiring 
that students wishing to participate in the 
school-sponsored basketball program 
must also participate in West Valley 
Middle School’s Teens for Christ Club. 
In order to participate in the basketball 
program, students were required to be 
present before school at a lecture hall to 
listen to Comer read from and interpret 
the Bible for approximately 30 minutes. 
The Plaintiffs allege that during 

Comer’s preaching sessions, he would 
single out LGBTQ issues and their 
relation to sin. Finally, the Complaint 
asserts that Assistant Principal Matt 
Patillo informed the Plaintiffs that West 
Valley Principal David Claxton as well 
as KCBOE have been aware of and 
have acquiesced to Defendant Comer 
leading the school-sponsored basketball 
program for no less than eight years 
while using it as a pretext to recruit 
students to the Teens for Christ Club. 

Defendant KCBOE challenged 
Counts Two and Three of the Amended 
Complaint. Count Two alleges that 
Defendant KCBOE maintained a policy, 
practice, and custom of permitting 
its employee, Defendant Comer, to 
proselytize to students as a condition 
precedent to allowing such students 
to participate in a school-sponsored 
basketball program. Count Three 
alleges that Defendant KCBOE failed to 
train its employees, including Defendant 
Comer, regarding the mandates of the 
First Amendment. 

With respect to Count Two, 
Defendant KCBOE argues that Plaintiff 
has refused to amend the complaint to 
clarify the facts supporting the allegation 
that Plaintiff wanted to participate in a 
“school-sponsored basketball program.” 
KCBOE contends that Mr. Comer is not 
running a “school-sponsored basketball 
program,” but instead, he is simply 
allowing voluntary participants of the 
Teens for Christ Club to shoot baskets 
in the gym before school. Additionally, 
KCBOE argues that Plaintiff has failed 
to allege facts to support the claim of 
a custom, practice, or policy of a final 
policymaker, which is a requirement to 
support a plausible claim under Monell 
v. Dep’t of Soc. Servs., 436 U.S. 658,98 
(1978). KCBOE stresses that Principal 
Claxton is not a final policymaker 
because school principals have no final 
policymaking authority for a school 
district. Thus, Defendant KCBOE 

states that Count Two of the Amended 
Complaint must be dismissed for failure 
to state a claim. 

With respect to Count Three, 
KBCOE argues that these allegations 
are conclusory and insufficient. 
Defendant relies on the standard from 
Monell, which states that a plaintiff 
must show: (1) that a training program is 
inadequate to the tasks that the officers 
must perform; (2) that the inadequacy 
is the result of the [municipality’s] 
deliberate indifference; and (3) that 
the inadequacy is closely related to or 
actually caused [his] injury. Finally, in 
the context of a deliberate-indifference 
Monell claim, a plaintiff must show that 
the right underlying the failure-to-train 
claim is clearly established. Defendant 
asserts that Plaintiff has failed to satisfy 
any of these requirements. 

Plaintiff’s respond by pointing to 
KCBOE Policy I-221, which requires that 
every Knox County School have a web 
page on the school district’s website and 
that the Director of Schools and school 
principal are ultimately responsible 
for the accuracy and appropriateness 
of information made available on the 
website and school pages. Plaintiff 
further states that KCBOE’s webpage 
for West Valley Middle School includes 
reference to the Teen for Christ Club. 
Therefore, according to Plaintiffs, 
because Principal Claxton and KCBOE’s 
Director of Schools are responsible 
for the accuracy of this information, 
Defendant KCBOE was aware that 
Teens for Christ was operating a 
program at West Valley Middle School, 
and Plaintiff has therefore alleged 
sufficient facts that Defendant KCBOE 
maintained customs, policies, or 
practices that encouraged Establishment 
Clause violations.

The Court construed Plaintiff’s 
Amended Complaint as challenging 
the constitutionality of the alleged 
condition precedent to participate in the 
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“school-sponsored basketball program” 
and not the Teens for Christ Club itself 
or its practices. Judge Poplin started her 
discussion of Counts Two and Three 
with a discussion of the requirements 
under Monell. Under Monell, for a 
municipality to be liable under 42 U.S.C. 
§1983, the constitutional violation must 
have occurred as part of an official 
policy or custom. As well, under Iqbal, 
“Government officials may not be held 
liable for the unconstitutional conduct 
of their subordinate under a theory of 
respondeat superior.” Furthermore, 
finally, the court also agrees that for 
there to be liability under 42 U.S.C. 
§1983, Plaintiff must show that a 
supervisory official or final policymaker 
“at least implicitly authorized, 
approved or knowingly acquiesced 
in the unconstitutional conduct of the 
offending subordinate.” Judge Poplin 
concluded that Plaintiff has failed to 
address these arguments raised by 
KCBOE. In addition, Judge Poplin cited 
the three factors outlined in Monell that 
Defendant relied upon and concluded 
that Plaintiff failed to establish any of 
these requirements. The court agrees 
that Plaintiff has failed to address the 
issues raised in Defendant KCBOE’s 
Motion to Dismiss and has ultimately 
failed to plead sufficient facts to “state 
a claim to relief that is plausible on its 
face.” Thus, Counts Two and Three of 
the Amended Complaint were dismissed 
for failing to state a claim. 

Judge Poplin next turned to Count 
One of the Amended Complaint, 
which alleges that Mr. Comer 
violated the Establishment Clause by 
proselytizing to students as a condition 
precedent to participation in a school-
sponsored activity. Defendant Comer 
argues that Plaintiff has failed to meet 
the burden of pleading sufficient facts 
and circumstances to plausibly allege 
the violation of a clearly established 
right and that he additionally has a 
defense of qualified immunity. Mr. 
Comer relies upon Lamb’s Chapel v. 
Center Moriches Union Free Sch. Dist., 
where the Supreme Court rejected an 
Establishment Clause challenge to 
a policy allowing the use of school 
facilities. 508 U.S. 384,395 (1993). 
That court held that because religious 

and secular organizations would have 
equal access, “there would have been 
no realistic danger that the community 
would think that the [School] District 
was endorsing religion or any particular 
creed.” Defendant Comer states that it 
is clear from case law that “if a public 
school has a policy granting access 
to school facilities during non-school 
hours for non-religious clubs and 
groups, it must make the same facilities 
available for religious clubs and groups; 
and it cannot censure the speech of 
participants in the religious clubs based 
upon the content.” 

Further, Defendant Comer states 
that “[t]he First Amended Complaint 
fails to overcome Defendant Comer’s 
qualified immunity defense because it 
fails to plausibly allege sufficient facts 
and circumstances for the Court to 
determine that the particularized right 
at issue was ‘clearly established.’”

Additionally, Defendant Comer 
argues that the Amended Complaint 
fails to allege whether West Valley 
Middle School had a policy granting 
equal access to school facilities during 
non-school hours for religious and non-
religious clubs and groups. Defendant 
points out that Plaintiff has pleaded no 
facts indicating that other non-religious 
clubs had previously asked for and been 
denied use of the school gymnasium 
to shoot baskets before school, nor 
does the Amended Complaint allege 
that Plaintiff joined, sought to join, or 
formed a non-religious or non-Christian 
club that was denied similar access to 
the school’s gym before school. Thus, 
Defendant Comer explains that this 
court must assume that he was following 
a West Valley Middle School policy 
permitting equal access to all clubs 
and groups – religious or not – to shoot 
baskets in the gymnasium during non-
school hours.

Plaintiff responds that Defendant 
Comer’s Motion should be denied 
because he is not, in fact, immune 
from suit in this action for his alleged 
violations of the Establishment Clause. 
Plaintiff argues that Defendant Comer 
incorrectly states that the basketball 
program at issue was not “school-
sponsored,” as evidenced by KCBOE’s 
own policies. The Plaintiff points to 

KCBOE Policy I-170, which provides as 
follows: 

1. Only clubs or student activities 
approved by the principal will be 
considered as school-sponsored and 
allowed to operate using the name of 
the Board of Education or the School’s 
name. Non-school sponsored clubs or 
student activities shall not conduct their 
activities on school property without 
prior permission from the principal.

2. All school-sponsored clubs/student 
activities must have a faculty sponsor 
in order to be approved as school-
sponsored.

3. All student activities/clubs, to include 
their scheduled meeting times, whether 
before, during, or after school hours, 
must have the approval of the principal.

4. Student activities/clubs occurring 
before or after regularly scheduled 
school hours must be made known to the 
principal.

Given that policy, Plaintiff argues that 
the basketball program is “by definition 
‘school-sponsored.’” 

Judge Poplin next analyzed the issue 
of whether Defendant Comer required 
participation in the Teens for Christ Club 
as a condition precedent to participation 
in a school-sponsored basketball 
program. The court agrees with 
Defendant Comer that the allegations 
in the Amended Complaint as to Count 
One are insufficient. The court found 
that the Plaintiffs have not shown that 
other clubs-religious or non-religious, 
were denied use of the school’s gym 
to shoot basketballs outside of regular 
school hours. Further, the Plaintiffs cite 
no caselaw establishing that it is patently 
unconstitutional for a teacher like Mr. 
Comer to allow a religious school club to 
use the school gym to shoot basketballs 
outside of regular school hours. The 
court found that KCBOE Policy I-170 
provides no relevant instruction other 
than establishing the requirements to be 
“school-sponsored” and that Principal 
Claxton and other school officials 
were likely aware the gym was being 
used outside regular school hours. 
Additionally, Mr. Comer has cited 
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relevant case law to show that the use 
of a school’s facilities outside of school 
hours by a religious club is not patently 
unconstitutional. 

As for Mr. Comer’s qualified 
immunity defense, Judge Poplin finds 
that Plaintiff has failed to meet their 
burden in the case. The court cites Bazzi 
v. City of Dearborn, which establishes 
whether qualified immunity is applicable. 
658 F. 3d 598, 606-07 (6th Cir. 2011). The 
Sixth Circuit stated that the standard is 
(1) whether a constitutional right has 
been violated and (2) whether that right 
has been clearly established. A plaintiff 
bears the ultimate burden of proof, and if 
she fails to carry such burden as to either 
element, then the official is immune 
from suit. Miller v. Detroit Pub. Sch. 189 
F. Supp. 3d 671, 682 (E.D. Mich. 2016). 
The court finds that Plaintiff has not met 
this burden. For these reasons, the court 
finds that Count One of the Amended 
Complaint must also be dismissed for 
failure to state a claim upon which relief 
can be granted and has not met the 
burden to show that Mr. Comer is not 
entitled to a qualified immunity defense. 

The Court ultimately held that Counts 
One, Two, and Three of the Amended 
Complaint must all be dismissed for 
failure to state a claim and that the 
Plaintiffs have failed to meet that 
burden regarding Mr. Comer’s qualified 
immunity defense thereby entitling him 
to immunity. Accordingly, Defendant’s 
Motion to Dismiss for Failure to State 
a Claim and Motion to Dismiss for 
Qualified Immunity have been granted. 

The Plaintiffs are represented by 
James W. Friauf, Knoxville, TN.

Magistrate Judge Debra C. Poplin 
was nominated to the United States 
District Court for the Eastern District of 
Tennessee in 2018 by President Donald 
J. Trump. ■

Brandon Dolinger is a law student at 
New York Law School (class of 2022).

Attorneys Who Represented Former 
Prisoner Adree Edmo in Her Successful 
Suit for Gender Confirmation Surgery 
Seek $2.8 Million in Fees and Expenses
By William J. Rold

“He who tooteth not his own horn, 
the same shall not be tooted,” attributed 
to raconteur Damon Runyon, could be 
said of the application for $2.8 million 
in attorneys’ fees and expenses by the 
lawyers who obtained an injunction 
for gender confirmation surgery for 
transgender prisoner Adree Edmo. This 
writer has no doubt that they earned 
every bit of it. The success in Edmo 
v. Idaho DOC, 17-cv-151-BLW (D. 
Idaho), is a milestone for the rights of 
transgender prisoners.

Defendants – Idaho DOC officials 
and their health care vendor, Corizon 
– continue to litigate, however, even 
though Edmo has now had her surgery 
and has been released from prison. 
There is no doubt that defendants, 
urged by Idaho Governor Brad Little 
(and his predecessor, Butch Otter), 
did everything they could to prevent 
this surgery occurring while Edmo 
was in their custody – and they almost 
succeeded.

U.S. District Judge B. Lynn Winmill 
issued a preliminary injunction 
requiring confirmation surgery 
in December of 2018. Defendants 
appealed and sought a stay, and 170 
of the 319 docket entries (so far) in 
the District Court occurred after that 
date. Proceedings included a request 
for stay in the Ninth Circuit (which 
was granted along with an order to 
expedite). Defendants’ refusal to allow 
Edmo to receive pre-surgical medical 
visits during the stay required motion 
practice about the stay, on which Edmo 
prevailed. The 9th Circuit affirmed the 
preliminary injunction in August of 
2019, and defendants sought rehearing 
en banc. There are 116 docket entries in 
the Court of Appeals.

En banc consideration (ultimately 
denied, with opinions), took months. 
Defendants then sought a stay of 

mandate, and ultimately a stay in the 
Supreme Court, pending consideration 
of certiorari. This stay was denied (with 
two justices opposed) on the “shadow 
docket” on May 21, 2020, No. 19A1038. 
Another application for a stay was 
denied by Judge Winmill and dismissed 
by the Court of Appeals, and Edmo 
had surgery in the Summer of 2020 – 
a year and one-half after she obtained 
the preliminary injunction ordering it. 
The Supreme Court denied certiorari 
(and defendants’ request to find the 
case moot) on October 13, 2020, No. 
19-1280.

It is part of our craft as lawyers that 
we characterize our cases differently 
for different purposes. Quoted by 
the Associated Press about the fees 
petition, attorney Amy Whelan, of the 
National Center for Lesbian Rights, 
said: “Because this case involved the 
first transgender incarcerated person 
in the country to receive court-ordered 
surgery – a precedent that, while unique 
to the facts of Ms. Edmo’s case, was 
significant in the fields of constitutional 
rights and prisoner litigation – it was 
essential to protect the lower court 
rulings.” This is correct, of course, 
but the preliminary injunction was not 
defended as something extraordinary 
and unprecedented on the merits 
appeals. Rather, on these facts, counsel 
presented it as compelled application 
of the regular deliberate indifference 
standard under the Eighth Amendment. 
It was wisely strategic to delay sounding 
“Gideon’s Trumpet” until the surgery 
had occurred.

By contrast, it was the defendants 
who tried to persuade first the Ninth 
Circuit and then the Supreme Court 
in their cert. papers that the sky was 
falling and that Corrections as we 
know it would cease to exist if the 
preliminary injunction for genital 



16   LGBT Law Notes   December 2021

surgery was affirmed. Now, they argue, 
in opposition to the fees petition, that 
the case was no big deal and that 
plaintiff’s counsel over-litigated it. 
Here is a sample from their opposition: 
“Plaintiff seeks . . . fees for the excessive 
use of 19 attorneys (at 6 different law 
firms) who spent almost 6,000 hours 
. . . on the case obtaining a gender 
reassignment surgery, even though 
Plaintiff ultimately did not succeed on 
6 of 7 causes of action, did not obtain 
all of the relief sought in the complaint, 
and 6 of 10 individual defendants were 
ultimately dismissed . . . . This . . . is 
a case that did not go to trial . . . [and] 
involved very limited discovery (about 
3 months) and a three-day hearing.” 
This overlooks defendants’ attempts to 
avoid compliance with the preliminary 
injunction, which occupied the last two 
years.

Defendants’ parsing argument is 
disingenuous because Edmo withdrew 
her other claims – including damages 
– on other theories and dismissed 
these claims (and their corresponding 
defendants) with prejudice. The Docket 
does not say what she received as 
compensation. In opposing the fees 
application, defendants make no 
argument of disproportionality between 
monetary judgment and fees, which 
would otherwise be available to them 
under the Prison Litigation Reform Act 
[PLRA] – so there was likely a “non-
disclosure agreement” – and this is the 
reason only attorneys’ fees and expenses 
remain in the case. The achievement of 
this settlement, and the earlier need to 
be prepared to argue for affirmance on 
alternative theories during the appeals, 
intertwines all of the causes of action 
with those on which Edmo technically 
prevailed. 

Having said all that, there are 
genuine legal issues about fees in the 
case, and they are briefed well by both 
sides. Edmo seeks $2.8 million based 
on a lodestar of $1.36 million, to be 
enhanced by a “multiplier” of 2.0, plus 
expenses of over $90,000. Defendants 
make two arguments: first the lodestar 
and the expenses should be reduced 
by 70% for claims on which Edmo did 
not prevail; and, second, the PLRA 
caps the hourly rate for fees in prisoner 

cases at 150% of the hourly rate paid to 
attorneys appointed under the Criminal 
Justice Act. 

The 70% reduction argument 
relies on allegations of double-billing, 
unnecessary work, lost claims, and so 
forth, plus lack of documentation for 
some of the expenses. Put another way, 
defendants in effect concede prevailing 
party to Edmo at least as far as 30% – 
or $409,500. This puts the parties about 
a million dollars apart, without the 
multiplier, with the meter still running, 
since fees may be awarded for seeking 
fees. 

Defendants are correct about the 
hourly rate, under 42 U.S.C. § 1997e(d). 
Edmo’s attorneys cap their hourly 
rate at $232.50/hour for their lodestar. 
This is substantially lower than the 
prevailing rate for senior partners in 
Boise. Seven years ago, Boise attorneys 
were awarded $400/hour for non-PLRA 
civil rights work in Latta v. Otter, 2014 
WL 7245631 at *1 (D. Idaho, Dec. 19, 
2014); and Cmty. House, Inc. v. City 
of Boise, 2014 WL 1247758 at *6 (D 
Idaho, Mar. 25, 2014). Edmo’s counsel 
hail from urban centers (with much 
higher hourly rates), and they have made 
a substantial argument that local Idaho 
counsel was not available without them. 
Ironically, the claim seeks law student 
compensation at $220/hour, and the 
parties disagree about paraprofessional 
caps under the PLRA.

The multiplier is good law in the 
Ninth Circuit, although 2.0 approaches 
the limit under Kelly v. Wengler, 822 
F.3d 1085, 1102-06 (9th Cir. 2016). 
Kelly was reaffirmed in Parsons v. 
Ryan, 949 F.3d 443, 466 (9th Cir. 
2020), cert. denied sub nom. Skinn v. 
Jensen, 141 S.Ct. 1054 (2021). Parsons, 
however, vacated the multiplier and 
remanded for reconsideration. 949 F.3d 
at 467. Edmo cites nothing out of circuit 
(nor need she at this point), except for 
a lone Wyoming case, Ginest v. Board 
of Carbon County, 423 F.2d 1237, 1241 
(D. Wyo. 2006). 

The multiplier makes the parties 
$2.4 million apart. If fees do not settle, 
this writer believes that Judge Winmill 
can write an opinion supporting a 
substantial multiplier that will satisfy 
Parsons. If the Ninth Circuit affirms, 

defendants are waiting. They cite 
four circuits (First, Second, Sixth, 
and Eleventh) that (they say) call into 
question the reasoning of Kelly and 
Parsons. A grant of certiorari could put 
an end to multipliers in cases governed 
by the PLRA in the fifteen district 
courts in the Ninth Circuit. This omen 
does not darken the sunshine from the 
Edmo victory and the kudos due to 
those who worked on it. Edmo received 
justice, despite defendants’ determined 
efforts to prevent it. ■
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Federal Judge Dismisses Case of Sexual Assault on Prisoner 
Where Cellmates Were Not Screened as Required by Prison 
Rape Elimination Act
By William J. Rold

Deanna Brookhart, as Warden 
of Illinois’ Lawrence Correctional 
Facility, issued an order that all 
inmates at the prison would be double-
celled, regardless of vulnerability or 
aggressive history. Plaintiff Lee Price, 
a straight man in his sixties, was double 
celled with a younger, larger man. Price 
learned from other inmates and staff 
that the new cellmate was gay and 
aggressive and had been celled alone 
because of his repeated sexual attacks 
on previous cellmates. Price had also 
been celled alone because of his age and 
medical vulnerabilities. Ten days after 
the pairing, the aggressive cellmate 
sexually assaulted Price.

U.S. District Judge David W. Dugan 
twice rejected Price’s prior complaints, 
although he was required to assume 
the above to be true, for purposes of 
screening. In Price v. Brookhart, 2021 
WL 5579588 (S.D. Ill., Nov. 30, 2021), 
he dismisses for a third time, with 
prejudice, although Price attached 
dozens of pages in support of his 
allegations, including his exhausted 
grievance and affidavits from several 
inmate witnesses. No defendant was 
ever served.

Judge Dugan dismisses the claim 
against one “defendant” (the Illinois 
DOC Director) because her name is not 
in the caption, citing Myles v. United 
States, 416 F.3d 551 (7th Cir. 2005). 
This is wide of the mark. Myles was a 
pro se Federal Tort Claims Act case, 
in which only the United States could 
properly appear in the caption. Counsel 
on appeal tried to argue that the court 
should remand to allow amendment 
and reconsideration of the case under 
Bivens v. Six Unknown Agents, 403 U.S. 
358 (1971). This was not successful. 416 
F.3d at 553. It is unlikely, however, that 
Price could keep the Illinois Director in 
the case on these facts. The warden is 
another matter.

The court must assume at this 
stage that the warden issued an order 
to double cell without regard to risk. 
Price pled that, when he protested his 
danger, he was told: “Warden’s Orders.” 
Attachments to the Second Amended 
Complaint corroborate this recounting 
of events.

Price argues that, because some of 
his disabilities are related to mental 
health, his double-celling violated his 
rights under the class action settlement 
in Rasho v. Walker, 07-cv-1298-MMM 
(C.D. Ill.) It is unclear if this is so, but 
Judge Dugan rules that any such claims 
must be brought in the Central District 
of Illinois, citing Rasho v. Walker, 2018 
WL 2392847, *6 (C.D. Ill., May 25, 
2018). Rather than transferring such 
claims under 18 U.S.C. § 1406 (“curing” 
venue defects in the “interest of justice” 
  ), he dismisses the allegations without 
further discussion.

On the merits against the warden, 
Judge Dugan writes: “A policy of 
random cellmate assignments is not 
in and of itself deliberate indifference 
in violation of the Constitution” – 
citing in general to Ramos v. Hamblin, 
840 F.3d 442 (7th Cir. 2016). Judge 
Posner wrote words to this affect for 
the Seventh Circuit in Ramos, but he 
did so to distinguish pure randomness 
from what actually happened in the 
case: the cellmates were screened for 
vulnerability and aggression under the 
Prison Rape Elimination Act [PREA] 
prior to assigning them together in the 
Wisconsin prison – and officials failed 
to identity the risk. This is very different 
from an order directing no PREA 
screening at all, which is what happened 
here.

Ramos cites another, earlier, opinion 
written by Judge Posner, Billman v. 
Indiana Dep’t of Corr., 56 F.3d 785, 
788 (7th Cir. 1995), which has an often-
quoted “cobra” example: “If [prison 

officials] place a prisoner in a cell that 
has a cobra, but they do not know that 
there is a cobra there (or even that there 
is a high probability that there is a cobra 
there), they are not guilty of deliberate 
indifference even if they should have 
known about the risk, that is, even if 
they were negligent  –  even grossly 
negligent or even reckless in the tort 
sense  –  in failing to know.” Judge 
Dugan stops there, which is where the 
Ramos quotation from Billman stops – 
causing this writer to wonder if anyone 
in Chambers read either case carefully – 
because the next sentence in Billman is 
omitted in Ramos and by Judge Dugan 
here. It reads as follows: “But if they 
know that there is a cobra there or at 
least that there is a high probability of 
a cobra there, and do nothing, that is 
deliberate indifference,” citing Farmer 
v. Brennan, 511 U.S. 825, 840 (1994). 

Here, it can be assumed that a 
warden knows in general the profile 
of her inmate population and that she 
knows that random pairing of cellmates 
is indifference to a high risk of sexual 
assault. It is also specifically prohibited 
by PREA. See 28 C.F.R. § 115.41 
(mandatory screening for victimization 
and abusiveness). 

Judge Dugan says that Brookhart 
did not know of Price’s circumstances 
in particular or select his cellmate. This 
is unavailing under Farmer v. Brennan, 
511 U.S. at 843): “A prison official 
cannot escape liability for deliberate 
indifference by showing that, while he 
was aware of an obvious, substantial risk 
to inmate safety, he did not know that the 
complainant was especially likely to be 
assaulted by the specific prisoner who 
eventually committed the assault.” This 
case is less like Judge Posner’s “cobra” 
and more like a prison guard who lobs 
a grenade from a watchtower into the 
prison yard, who defends his conduct 
based on not knowing who would be hit. 
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In dismissing with prejudice and 
prior to service, Judge Dugan also 
directs that Price pay a filing fee for 
any appeal, in effect certifying that an 
appeal would be frivolous. His failure 
even to mention PREA makes this as 
good a test as this writer has seen in 
some time for the application of PREA 
screening as an element of Eighth 
Amendment analysis of protection 
from harm analysis. Perhaps someone 
will borrow a page from the playbook 
of Justice Ruth Bader Ginsburg and 
advance the rights of LGBTQ prisoners 
by representing a straight inmate. 
Hopefully, someone will take this 
appeal.

Judge Dugan was appointed by 
President Trump (surprised?) in 
2020. According to his biography in 
Wikipedia, “Dugan was a member of 
the Alliance Defending Freedom from 
2014 to 2016. He has been a member 
of the National Rifle Association since 
2008, the NAACP since 2017, and the 
Federalist Society since 2017.” Strange 
bedfellows? ■

Federal Judge Upholds Denial of 
Legally Blind Inmate’s Requests to Be 
Told His HIV Test Results After Assault 
by Cellmate or to Accommodate His 
Inability to Navigate in Prison Without 
a Cane
By William J. Rold

This case is not what it seems to be. On 
the face of it, in Reaves v. Wexford Med. 
Servs., 2021 U.S. Dist. LEXIS 220956; 
2021 WL 5323408 (S.D. Ind., Nov. 16, 
2021), U. S. District Judge James Patrick 
Hanlon grants summary judgment to 
defendants on medical care claims and 
on claims of failure to accommodate 
a disability under the Rehabilitation 
Act. Inmate Kevin Reaves apparently 
does not have HIV, but he needs a blind 
person’s cane to navigate without falling 
or bumping into people or things. 

Reaves has albinism, with associated 
vision problems. He also has diabetes, 
hypertension, and neuropathy. Prior to 
incarceration, he was on Social Security 
Disability, and he used a cane for the 
blind to assist him with navigation. He 
is extremely light- and photo-sensitive, 
and he cannot read unless the image is 
highly magnified in a darkened setting. 
He is “legally blind.” Despite all of these 
physical issues, Indiana DOC classifies 
him as “not disabled.” 

In 2019, Reaves was double-celled 
with a mentally disturbed HIV-positive 
inmate, in a unit combining mentally ill 
and vulnerable inmates. The disturbed 
inmate, using his own shaving razor, 
cut Reaves in several places on the 
head; and he bit Reaves on the arm. 
A nurse practitioner from Wexford 
(Indiana DOC’s private medical vendor) 
examined Reaves for his injuries 
and ordered immediate prophylactic 
HIV medication and an HIV test – to 
be repeated in 3, 6, and 12 months. 
But Reaves was transferred before 
being tested. At his new prison, HIV 
prophylaxis medications were delayed, 
and he did not receive his HIV test for 
almost four weeks. He was never given 
subsequent HIV tests, and Wexford 

did not inform him of the results of the 
single test.

Reaves grieved the refusal to inform 
him of the results of his HIV test and the 
denial of his cane for the blind, without 
success. Reaves filed a pro se lawsuit 
seeking damages against Wexford (for 
the HIV claims) and against Indiana 
DOC (for violation of the Rehabilitation 
Act, as to the cane). [Note: State 
agencies can be sued under the Rehab 
Act, which waives sovereign immunity 
if they receive federal money.]

Defendants moved to dismiss (or 
for summary judgment) on failure to 
exhaust administrative remedies under 
the Prison Litigation Reform Act 
[PLRA], and Reaves filed voluminous 
opposition, revealing his grievances. 
Documentation in PACER shows that 
Wexford defended against the grievance 
by stating that they did not provide 
laboratory test results if they were 
negative, without directly telling Reaves 
whether his HIV results were negative. 
Indiana DOC said that Reaves did not 
need a cane because he “could ambulate 
fine.” Both defendants withdrew their 
PLRA exhaustion defenses. 

Defendants then moved to dismiss 
(or for summary judgment) again, 
arguing that Reaves never should 
have been permitted to file in forma 
pauperis, because he had three “strikes” 
under the PLRA. Judge Hanlon said 
he would allow the case to continue, 
under 28 U.S.C. § 1915(g) (“imminent 
risk” exception to three strikes); but 
he would not allow Reaves to file 
any more amendments, rejecting two 
proffered complaints naming individual 
defendants. 

When Reaves insisted that he could 
not be deposed without help because 
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of his vision, Judge Hanlon appointed 
counsel. The law of the case precluded 
amending the complaint, however, so 
counsel was left with two institutional 
defendants: Wexford (which would only 
be liable under the Eighth Amendment 
for pattern and practice violations) 
and Indiana DOC (which would only 
be liable under the Rehab Act). There 
were no individual Eighth Amendment 
deliberate indifference defendants. 
Because counsel could not re-frame the 
complaint after appointment, individual 
claims about Wexford’s employees’ 
failures could not be litigated, and 
individual DOC defendants under the 
Eighth Amendment could not be named. 
Judge Hanlon then granted the existing 
defendants summary judgment. 

On the HIV claims, Judge Hanlon 
finds no jury question on “pattern and 
practice” violations by Wexford. Yet, 
the grievance documentation clearly 
revealed one practice: Wexford does 
not inform patients about “negative” 
test results. Here, the record reveals that 
Reaves did not learn his test results until 
well after he filed suit. Reaves said in his 
grievance paperwork that not knowing 
“was killing me” – a state of affairs 
easily remedied by Wexford and one 
that seems at the heart of the reason for 
exhaustion under the PLRA in the first 
place. Withholding medical test results 
causes stress without any conceivable 
penological justification. 

Wexford’s policy of not telling 
inmates of HIV test results unless 
they were positive should create a jury 
question. This writer has never seen 
a case where a court has upheld the 
refusal to reveal to an inmate patient his 
own medical test results. 

The standard of care for HIV has 
included post-test counselling (for 
positive or negative results) for all 
patients, including prisoners, since the 
1980’s. No one has seriously questioned 
its utility or appropriateness. Case law 
exists about forced testing, but there 
is nothing about refusing to reveal 
test results to patients who wanted 
to be tested – until now. See World 
Health Organization, “Guidelines on 
Testing and Counselling for HIV+ 
(Geneva 2009), ¶3.2 (counselling for 
HIV-negative patients should include 

information about risk avoidance and 
incubation period for false negative 
results); United Nations, Office on 
Drugs and Crime, “HIV Testing and 
Counselling in Prisons and Other 
Closed Settings” (Vienna 2009), at 18 
(prisoners should be notified of all test 
results by health personnel); National 
Academies, National Institute of 
Health, “Evaluating HIV Testing and 
Counselling Projects” (Washington 
1991), at Chapter 5 (creating “control 
groups” in studies where patients’ test 
results are concealed is unethical).

Judge Hanlon also discusses 
Wexford’s protocol for testing, 
prophylaxis, and follow-up tests 
followed when DO staff members have 
an occupational exposure. He fails to 
connect this policy for employees with 
the absence of policy for the same care 
for prisoners. To this writer, the policy 
for staff (which would likely cause a 
revolt if absent) only underscores the 
absence of a similar policy for inmates. 
The absence of a policy can create 
corporate liability under Glisson v. Ind. 
Dep’t of Corr., 849 F.3d 372, 379 (7th 
Cir. 2017) (en banc).

Judge Hanlon tries to distinguish 
Glisson by writing that inmate Glisson 
died, while allegedly nothing really 
happened to Reaves, and that the failure 
to provide HIV care after transfer was 
a one-off occurrence and not a policy 
failure. Yet, failure to assure continuity 
of care at transfer was one of the issues 
on which the Seventh Circuit reversed 
summary judgment in favor of a jury 
determination in Glisson. 849 F.3d at 
380. It is also impossible to say that 
nothing happened to Reaves when he did 
not get any follow-up testing, as ordered.

Reaves was also a crime victim – 
although Judge Hanlon never mentions 
this. Informing a crime victim that his 
HIV tests were negative and providing 
follow-up tests “significantly reduces 
the anxiety of the victim.” Government 
of the Virgin Islands, v. Roberts, 756 F. 
Supp. 898, 903 (D.V.I. 1991).

The claims against Indiana DOC, 
insofar as relevant here, are limited to 
denial of Reaves’ cane for the blind. It 
was not possible at this point to amend 
to assert that this blind man should 
never have been housed with a mentally 

ill inmate in the first place. Nevertheless, 
Judge Hanlon misapplies both the facts 
and the law to this discrete point. 

A cane for the blind does not support 
weight; it is used to navigate for people 
with low vision. There is not necessarily 
anything wrong with their legs or their 
ability to walk. Thus, it is beside the 
point that the grievance coordinator 
said that Reaves could “ambulate.” 
Reaves testified in his deposition that he 
“walks just fine,” but he stumbles and 
hits things, including other inmates. He 
also testified that he received “tickets” 
for walking on the wrong side of the 
painted yellow line on the floor, which 
he could not see. A blind person’s 
cane helps them navigate, but it also 
warns others that they are approaching 
a vision-impaired person, so they can 
adapt accordingly – not insignificant in 
a prison, where bumps can start fights. 
Judge Hanlon misses this point entirely.

On the law, Judge Hanlon applied 
a subjective deliberate indifference 
standard to the denial of the cane, as 
if the claim were under the Eighth 
Amendment. On a Rehab Act claim, 
however, he should have applied an 
objective reasonableness standard 
under Bragdon v. Abbott, 524 U.S. 
624, 650 (1998). The reasonableness is 
a jury question. Sansone v. Brennan, 
917 F.3d 875, 980 (7th Cir. 2019); Lacy 
v. Cook County, 897 F.3d 847, 854-56 
(7th Cir. 2018). Objectively, it is difficult 
to fathom any penological interest that 
would outweigh giving a blind man a 
cane.

Judge Hanlon was appointed by 
President Donald J. Trump. (Surprised?) 
Reaves’ appointed counsel is Frost 
Brown & Todd, LLC (Indianapolis). ■
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Iowa Trial Court Holds Statutory Ban on Medicaid Financing 
for Gender Affirming Surgery Unconstitutional
By Arthur S. Leonard

Polk County District Court Judge 
William P. Kelley ruled on November 
19 that the Iowa legislature’s attempt 
to overrule the state Supreme Court’s 
decision that an Iowa Medicaid 
regulatory ban on financing for gender 
affirming surgery violates the Iowa 
Civil Rights Act was unavailing, 
as the resulting statute violates the 
state Constitution’s equal protection 
provision. Vasquez & Covington v. Iowa 
Department of Human Services, Case 
No. CBCB061729. The ruling came in a 
consolidated judicial review proceeding 
brought by the ACLU LGBT Rights 
Project on behalf of Aiden Vasquez, a 
transgender man, and Mika Covington, 
a transgender woman, both Medicaid 
participants who were denied coverage 
for gender affirming surgery prescribed 
by their physicians to treat their gender 
dysphoria. Both appealed the denial 
administratively, then appealed the 
result denials to the court.

There is a contentious history of 
this issue in Iowa, which Judge Kelley 
related in his lengthy opinion. A case 
that went to the U.S. Court of Appeals 
for the 8th Circuit in 1980, Pinneke v. 
Preisser, 623 F. 2d 546, challenged the 
“informal” policy of the agency to deny 
such coverage. The 8th Circuit found the 
exclusion to be “an arbitrary denial of 
benefits based solely on the ‘diagnosis, 
type of illness, or condition’ and thus 
violated federal Medicaid regulations, 
as well as generally being inconsistent 
with the objectives of the Medicaid 
statute, which required that “medical 
judgments. . . play a primary role in the 
determination of medical necessity.” 
The court found that Iowa’s approach did 
not adequately consider “the applicant’s 
diagnosed condition, the treatment 
prescribed by the applicant’s physicians, 
and the accumulated knowledge of the 
medical community.” Rather advanced 
for 1980!

However, undeterred, the Department 
of Social Services (as it was then named) 
commissioned a study from the Iowa 

Foundation for Medical Care to provide 
a preordained recommendation against 
Medicaid coverage, based on a finding 
of “lack of consensus in the medical 
community and the availability of other 
treatment options.” This resulted in a 
regulatory exclusion replacing the former 
“informal” policy. Iowa Admin. Code 
Rule 441-78.1(4) specifically excludes 
coverage for “cosmetic, reconstructive, or 
plastic surgery performed in connection 
with certain conditions,” among 
which are listed “procedures related 
to transsexualism, hermaphroditism, 
gender identity disorders, or body 
dysmorphic disordered.” This time, the 
8th Circuit ruled in favor of the state 
in Smith v. Rasmussen, 249 F.3d 755 
(2001), finding that the Department of 
Human Services (as it was now renamed) 
“promulgated the regulation through 
a rulemaking process that involved 
professional medical judgment and the 
consideration of the current state of 
medical knowledge,” and thus withstood 
administrative procedure review. The 
court even cherry-picked a statement 
from the plaintiff’s expert witness in 
that case to support the proposition 
that “the efficacy of the surgery had 
been questioned within the medical 
community.” Well, yes, there has never 
been total unanimity concerning gender 
affirming surgery among physicians.

However, a new challenge to the 
regulation arose out of an administrative 
denial of care and an appeal into the 
state court system, this time ending 
up before the Iowa Supreme Court in 
Good v. Iowa Department of Human 
Services, 924 N.W.2d 853 (2019). This 
two-pronged attack contended that the 
regulation violated both the Iowa Civil 
Rights Act (which had in the interim 
been amended to ban discrimination 
on the basis of gender identity) and the 
state constitution’s equal protection 
requirement. The court followed the 
generally preferred path of avoiding a 
constitutional ruling by ruling for the 
plaintiffs on statutory grounds, rejecting 

the state’s argument that the regulation 
was not discriminatory because it 
encompassed a broader exclusionary 
category of “cosmetic, reconstructive 
or plastic surgery.” The court found that 
when the plaintiffs were denied coverage 
for the procedures they were seeking, 
they were told by DHS, expressly, that it 
was because the procedure was “related 
to transsexualism . . . [or] gender identity 
disorders” and “for the purposes of sex 
reassignment.” And, since the Medicaid 
regulation did allow such procedures 
for some cosmetic, reconstructive, and 
plastic surgeries that serve psychological 
purposes, the discrimination was 
apparent and the 2007 amendment 
adding “gender identity” as a prohibited 
ground of discrimination under the Civil 
Rights Act was determinative.

The legislature reacted quickly, 
proposing and enacting in a matter of 
weeks, without troublesome committee 
hearings, etc., the statutory provision 
now being challenged. Once the ban 
was codified in a statute, its proponents 
assumed, it could not be attacked as 
violative of IRCA. Which, of course, 
leads to the step that Judge Kelley took 
in this case: to address the constitutional 
challenge that the state supreme court 
had avoided.

Much of the substantive part of 
Judge Kelley’s decision is devoted 
to determining the appropriate level 
of judicial review under the Iowa 
Constitution for an equal protection 
challenge by transgender litigants. Here, 
it was useful that the Iowa Supreme 
Court in Varnum v. Brien, 763 N.W.2d 
862 (Iowa 2009), issued a unanimous 
marriage equality ruling – one for which 
several justices paid with their seats 
during a subsequent reappointment 
election. Ultimately, Judge Kelley found, 
consistent with the emerging trend 
among many federal and state courts, that 
heightened scrutiny was the appropriate 
standard, similar to the standard used 
in sex discrimination cases, putting 
the burden on the government to 
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show a substantial justification for the 
discrimination, which in this case the 
government miserably failed to do. While 
the court was unwilling to endorse the 
plaintiffs’ argument that the provision 
was enacted out of animus against 
transgender people, he did find that the 
economic justification proffered by the 
state was unconvincing, and failed to 
account for evidence that the costs were 
minimal, given the very small number 
of transgender Medicaid recipients who 
were likely to seek the surgery and 
evidence of the overall health benefits 
for transgender people who do achieve 
a cure for their gender dysphoria as a 
result of the procedures. He rejected 
the state’s feeble attempts to defend 
the statute as “non-discriminatory” 
based on the long-discredited argument 
that as long as men and women were 
equally denied the procedure, it did not 
discrimination because of sex. Here 
Bostock, in which the U.S. Supreme 
Court held that discriminating against 
a person because they are transgender 
is necessarily discrimination at least 
in part because of their sex, became 
relevant to the analysis. 

On the assumption that the state 
may appeal this ruling, Judge Kelley 
alternatively analyzed it under a 
rational basis standard, and found that 
the statute could not even survive that 
less demanding standard of review. 
“Surgery is being suggested by these 
medical professionals for Petitioners 
as necessary and effective,” he wrote. 
“Medicaid coverage is fundamental to 
ensure the availability of that treatment 
for economically disadvantaged Iowans. 
There has not been found a reasonable 
distinction between transgender and 
non-transgender people relative to 
their need for Medicaid coverage for 
medically necessary surgical care. Once 
the medical community determined 
that surgery is medically necessary to 
treat this health issue, the government 
lost its rational basis to refuse to pay 
for the surgery. The law appears to 
draw an arbitrary distinction. So, there 
is no plausible policy reason advanced 
by, or rationally related to, excluding 
transgender people from Medicaid 
reimbursement for medically necessary 
procedures.” 

This was especially so given the 
numbers: “The percentage of Iowans who 
are on Medicaid, identify as transgender, 
and qualify as candidates for gender-
affirming surgery is incredibly small and 
the costs are negligible. And Petitions 
supply ample and unrebutted evidence 
that there are great medical costs 
associated with denying transgender 
individuals access to transition-related 
care and necessary surgical procedures. 
This law does not withstand rational 
basis review.”

The court declared that the language 
of the Regulation excluding coverage 
should be stricken and the remaining 
language “must be interpreted 
and applied in a manner allowing 
transgender individuals coverage under 
Iowa Medicaid for medically necessary 
gender affirming surgery for the 
treatment of Gender Dysphoria and other 
relevant diagnoses.” While denying the 
plaintiffs’ request for injunctive relief, 
the court stated its conclusion that Iowa 
Code section 216.7(3) violates the state 
constitution on its face and as applied 
in this case, and remanded to DHS for 
“further proceedings, consistent with 
this ruling and the coverage plan.” 
Perhaps as a sop to the government, the 
court concluded that because this action 
was not brought under the Civil Rights 
Act, but rather as an appeal from the 
DHS’s administrative rulings, an award 
of attorney fees to the plaintiffs was not 
authorized, but court costs would be 
assessed to DJH.

In a previous ruling, the court had 
dismissed the portion of the complaint 
raising issues under the Iowa Civil 
Rights Act, having concluded that since 
the plaintiffs were appealing from 
an adverse determination under the 
Medicaid program and not pursuant to a 
discrimination charge under the ICRA, 
they had not exhausted administrative 
remedies and couldn’t assert a claim 
under the statute. 

Vasquez and Covington are 
represented by John Knight from the 
National ACLU LGBT & HIV Project, 
Rita Bettis Austin and Shefali Aurora 
from the ACLU of Iowa, and Seth 
Horvath, Tina B. Solis, and F. Thomas 
Hecht, Litigation Partners at the Chicago 
office of Nixon Peabody LLP. ■

Federal District 
Court Refuses to 
Dismiss African-
American Lesbian 
Correction Officer’s 
Discrimination Suit
By Arthur S. Leonard

U.S. District Judge Gene Ellen K. 
Pratter issued an opinion in Izzard 
v. County of Montgomery, 2021 
U.S. Dist. LEXIS 228090, 2021 WL 
5639817 (E.D.Pa., Nov. 29, 2021), 
finding that Tyra Izzard, an African-
American lesbian who had been 
employed as a correctional officer at 
the Montgomery County Correctional 
Facility, had survived the defendants’ 
motion to dismiss many of her claims 
concerning discrimination on the basis 
of race, gender and sexual orientation in 
violation of the Equal Protection Clause, 
hostile work environment on the basis 
of gender and sexual orientation, also 
under the Equal Protection Clause, and 
due process under the 14th Amendment 
due to the manner of her discharge. 

 Judge Pratter recites the factual 
allegations of the complaint, which were 
clearly sufficient to raise all these issues. 
However, dismissal was granted on 
claims against the City of Montgomery 
and named defendants in their official 
capacities, because the court found that 
the allegations did not support a claim 
of “municipal liability,” as they did not 
relate to formal or establish policies or 
practices. 

The complaint was filed solely under 
42 U.S.C. Sec. 1983, relying on the 14th 
Amendment as the substantive source 
of rights. The defendants asserted that 
this was erroneous, and the case should 
have been brought under Title VII, 
but Judge Pratter found that within 
the 3rd Circuit controlling precedent 
allows government employees to sue 
for violation of their constitutional 
rights directly under Section 1983, even 
though the same set of facts could give 
rise to Title VII claims. The defendants 
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relied on Williams v. Pennsylvania 
Human Relations Commission, 870 
F.3d 294 (3rd Cir. 2017), where the 
court held that plaintiff could not bring 
“pure” Title VII and ADA statutory 
claims through Section 1983, but Judge 
Pratter cited numerous subsequent 
district court decisions distinguishing 
Williams to hold that “there is a strong 
argument that plaintiffs may advance an 
employment discrimination claim under 
Sec. 1983 based on an Equal Protection 
Clause violation, either concurrently 
with, or independent of, a Title VII 
violation. 

Defendants also argued a time bar, 
pointing out the two-year statute of 
limitations for equal protection claims 
under Pennsylvania law that would 
be binding in this case, and that the 
discrimination complaint was filed 
slightly less than two years after Izzard’s 
discharge. The court accepted, at least 
for purposes of the motion to dismiss, 
Izzard’s argument that the continuing 
violation doctrine applied, such that 
her allegation of events leading up 
to her termination, dating back more 
than two years before the complaint, 
could be taken into account as part of 
a continuing course of racist, sexist and 
homophobic conduct. 

The defendants were apparently 
so confident that they would succeed 
in the foregoing arguments that they 
failed to provide any legal analysis to 
support their contention that Izzard’s 
factual allegations were insufficient to 
state claims of discrimination, hostile 
environment, or due process violations. 
Thus, although winning dismissal of the 
municipal liability and official capacity 
claims, they suffered the loss of their 
motion as to constitutional violations in 
their individual capacities.

Perhaps the most substantively 
consequential part of the decision was 
Judge Pratter’s refusal to dismiss the 
sexual orientation discrimination and 
hostile environment claims. “While 
race and gender are protected classes 
under the Equal Protection Clause,” 
she wrote, “neither the Supreme Court 
nor the Third Circuit Court of Appeals 
have explicitly held sexual orientation 
to be a ‘suspect’ or ‘quasi-suspect’ 
class deserving heightened scrutiny. 

Nevertheless, consider the decisions 
in Romer v. Evans, United States v. 
Windsor, and Obergefell v. Hodges, 
that analyzed sexual orientation under 
the standards regarding impermissible 
animus or rational basis review, and 
the Supreme Court’s most recent 
decision in Bostock v. Clayton County, 
it is appropriate for this court to assume 
that a claim for sexual orientation 
discrimination sounds in the Equal 
Protection Clause.” She then cited 
Whitewood v. Wolf, 992 F. Supp. 2d 410 
(M.D. Pa. 2014), in which the district 
court concluded “that sexual orientation 
is a quasi-suspect class deserving of 
heightened scrutiny” in the context of 
ruling that Pennsylvania’s ban on same-
sex marriage was unconstitutional. 
She then recounted Izzard’s factual 
allegations that could support a claim 
that she suffered various adverse 
personnel actions because of her sexual 
orientation. The due process claim that 
survived the dismissal motion related 
to the failure of the employer to provide 
any written notice or reason for her 
discharge

Thus, all of the individual capacity 
claims directed against Warden Julio 
Algarin and Deputy Warden Martha 
D’Orazio, as well as Montgomery 
County, survived the motion to dismiss.

Izzard is represented by Christopher 
R. Booth, Jr., of Philadelphia. Judge 
Pratter was appointed by President 
George W. Bush. ■

Maryland Court of 
Special Appeals 
Affirms Circuit 
Court’s Final 
Protective Order 
Against Stepfather 
of Teenage Girl
By Arthur S. Leonard

In an unofficially reported opinion, 
the Court of Special Appeals of 
Maryland affirmed a Final Protective 
Order (FPO) issued by Harford 
County Circuit Court upon that court’s 
determination that J.W., the stepfather 
of S, had bullied her about her sexuality 
and appearance to such an extent that 
she unsuccessfully attempted suicide. 
J.W. v. J.P., 2021 WL 5355287, 2021 
Md. App. LEXIS 971 (Nov. 1, 2021). 
Rather than attempt to summarize 
the trial judge’s decision, the court 
produced lengthy quotations from the 
transcript of a Zoom hearing that the 
court held, in which the trial court 
explained its credibility determinations 
and reasoning for issuing the Order, 
which may adversely affect the 
stepfather’s employment as a federal 
law enforcement officer and interfere 
with his relationship with his wife (the 
girl’s mother)

The petition seeking the order was 
filed by S’s father, J.P.. J.P. and S’s 
mother have shared custody (“50/50”) 
of the child, who attempted suicide 
in December 2020 at her mother and 
stepfather’s house. This led J.P. to seek 
a temporary protective order (TPO) on 
January 5, 2021, against J.W., claiming 
“mental abuse of a minor.” The court 
granted the TPO, which triggered an 
investigation by the Harford County 
Department of Social Services (DSS). 
DSS visited the home, interviewed 
all parties, found that J.W. and the 
mother were willing to cooperate with 
“community resources” and not make 
“comments that S. found to be hurtful,” 
so DSS concluded there were “no current 
safety concerns” and recommended 
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that the family “follow through with all 
mental health and clinical assessments 
and recommendations.” 

At the start of the FPO hearing, 
J.W. refused to consent to a protective 
order being issued without a finding 
of abuse, so there ensued a lengthy 
Zoom hearing in which all parties 
testified. S’s testimony, while halting 
and at times inaudible (according to 
the transcript), indicated that after she 
cut her hair short to align with her 
sexuality, her stepfather turned abusive 
and sharply critical of her, making 
“what he called jokes about how ugly 
or fat or – inaudible – a window licker, 
which basically means I’m stupid.” J.P.’s 
counsel asked S. “Why do you think 
cutting your hair would have caused 
a change in your relationship?” She 
replied, “Because it showed more of my 
sexuality and how I think of myself, and 
he’s – inaudible – Christian and I don’t 
think he like that so much.” “And why 
do you think that?” Because I overheard 
him arguing with my mother, called ma 
fag with multiple personalities.” She 
further testified that she did not want to 
spend time with her stepfather “because 
I feel like he’s going to be very angry at 
me. And that scares men, because he’s 
angry, he’s – inaudible – and yells a lot 
when he’s angry.” She testified further 
that J.W.’s statements “drove my self-
esteem so low. They made me feel very 
suicidal to the point where I actually 
attempted to commit suicide.”

During his testimony, J.W. denied 
making the remarks attributed to 
him by S., and tried to make an issue 
about how a protective order against 
him would imperil his employment. 
The court indicated that this was not 
a concern when the welfare of a minor 
was at issue. The court also found that 
the testimony by J.W. and the mother 
was suspiciously similar to the extent 
that it seemed rehearsed.

Articulating findings of fact at 
the end of the hearing, the trial court 
stated: “I believe what [S.[ told me, that 
[Stepfather] made these comments to 
her. I believe that she was the subject 
of these comments. And I believe that 
it was an ongoing type of situation. 
And really the reason for that is that 
her brother felt comfortable enough 

in a family setting to tell her to go 
kill herself. That means that he felt 
emboldened and empowered. And 
the reason that I find that he felt that 
emboldened to tell her to go kill herself 
was because that was the culture. That 
was the – that’s what goes on in this 
house. And I don’t believe for a second 
that it was joking,” which was what J.W. 
contended. 

“And I’m mindful of bullying,” said 
the court. “I’m mindful of the fact that 
we have a problem in society right now 
with teenagers bullying each other 
[and] with teenagers being bullied. And 
that is exactly what I am hearing. That 
[Stepfather] may consider it to be a joke 
and may consider it to be joking, that 
[Mother] may consider it to be joking, 
but [S.] does not consider it to be joking. 
And many, many times we read in news 
reports about teenagers who have killed 
themselves.” 

The court found that S.’s attempt 
to overdose on pills showed “how 
desperate this child was,” and went on to 
recite the Family Law Article provisions 
under “child abuse and neglect” and 
to concluded that “Bullying is exactly 
what happened to this child,” that her 
mental health “is of serious concern to 
the court,” and that it was appropriate 
to grant J.P.’s petition for a permanent 
protective order to keep this man away 
from this child, even if it meant that he 
would have to be absent from his home 
when the child was visiting with her 
mother. 

On appeal, J.W. attacked the trial 
court for relying on a Zoom hearing, 
not observing the family at home as the 
DSS investigator had done, and basing 
its conclusions on the testimony of a 
14-year-old child. The Court of Special 
Appeals rejected these arguments, 
finding that holding the Zoom hearing 
instead of observing the parties at 
home was not an abuse of discretion 
by the trial judge. As to the trial 
court’s finding of “mental injury” to 
the child, wrote the Judge Kenney for 
the appeals panel, “the court found an 
‘observable, identifiable, and substantial 
impairment’ of S.’s mental ability to 
function caused by Stepfather’s actions. 
And, even if Stepfather did not intend 
to harm S. and his comments would 

not necessarily have harmed someone 
else, that does not mean his behavior 
was not ‘objectively bad’ when it came 
to S. The court’s factual findings are 
not clearly erroneous and we perceive 
no error in its application of the law.” 
Thus, the court denied J.W.’s motion to 
rescind the FPO, grant a new trial, or 
take any other action than to affirm the 
FPO. That this would adversely affect 
J.W.’s employment was not considered 
relevant to the court’s determination of 
the necessity to protect the child. “The 
decision of what relief was appropriate 
to protect S. was within the discretion of 
the circuit court,” wrote Judge Kenney, 
and the Court of Special Appeals found 
no abuse of discretion here. ■
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor and Employment 
Law at New York Law School.

U.S. SUPREME COURT – On 
November 1, the Supreme Court 
denied a petition for certiorari in 
Dignity Health v. Minton, in which 
the California 1st District Court of 
Appeal, reversing a dismissal of a 
gender identity discrimination claim, 
held that a transgender man whose 
scheduled hysterectomy at Mercy San 
Juan Medical Center had been cancelled 
by the hospital’s owner, Dignity Health, 
due to religious objections to gender 
transition procedures, could maintain a 
discrimination claim under California’s 
Unruh Civil Rights Act, which prohibits 
gender identity discrimination in public 
accommodations. Minton v. Dignity 
Health, 39 Cal. App. 5th 1155 (2019). 
The California decision, which was 
denied review by the state’s supreme 
court, rejected the hospital’s claim that 
its action was protected by the First 
Amendment and analogous California 
constitutional provisions. The petition 
for certiorari asked the Court to decide 
whether a religiously-affiliated hospital’s 
1st Amendment free exercise, free 
speech and free association rights would 
be violated by being “compelled” to 
perform medical procedures inconsistent 
with its religious principles, in effect 
calling for an overruling or modification 
of Supreme Court precedent. Justices 
Clarence Thomas, Samuel Alito and Neil 
Gorsuch, all of whom have called on the 
Court to “reconsider” its key precedent 
of Employment Division v. Smith (1990), 
indicated that they would have granted 
the petition. These three justices, while 
concurring in the Supreme Court’s 
holding last spring in Fulton v. City 
of Philadelphia, had argued that the 
Court should have taken on Smith for 

“reconsideration” in that case, but Chief 
Justice John Roberts figured out a way to 
rule in favor of Catholic Social Services 
(which had lost a foster care contract 
with the city because it refused to certify 
same-sex couples as foster parents) 
without overruling Smith, by concluding 
that the city’s contract with CSS 
reserved to the city the right to make 
exceptions to its non-discrimination 
policy, thus bringing the case outside 
the sphere of the Smith precedent, which 
applies to laws of “general application.” 
The same three justices had argued 
without success that the Court should 
have “reconsidered” Smith in deciding 
Masterpiece Cakeshop v. State of 
Colorado two years earlier. They will 
keep trying, and there are plenty of other 
cases on the docket which could serve as 
vehicles to accomplish this mission.

U.S. SUPREME COURT – On 
November 15, the Supreme Court denied 
a petition for certiorari in Thomas v. 
Farmers Insurance Exchange, No. 21-
544, in which the 10th Circuit had upheld 
the district court’s grant of summary 
judgment to the employer in a Title VII 
discrimination case, where plaintiff 
Joshua O. Thomas contended that he 
was denied a promotion because of 
his failure to conform to male gender 
stereotypes and then suffered retaliation 
for complaining about the decision. The 
rulings below are reported at 448 F. 
Supp. 3d 1174 (D. Kan. 2020), aff’d, 856 
Fed.Appx. 176 (10th Cir., 2021). This was 
a speedy cert denial; the petition was 
filed Oct. 6, the employer waived the 
right to file a reply, and the petition was 
dismissed after beginning distributed 
for the Court’s November 13 conference. 
The dismissal was predictable, since the 
Court is rarely interested in considering 
complaints about how the lower 
courts are applying its evidentiary/
procedural precedents when ruling on 
pretrial summary judgment motions. 
On the other hand, the cert petition 
filed by counsel of record Alexander 

L. Edelman, of Edelman, Liesen & 
Myers, L.L.P., makes a convincing 
argument that the 10th Circuit’s approach 
to evaluating evidence on summary 
judgment motions seems biased against 
plaintiffs by isolating specific bits of 
proffered evidence, none of which alone 
might have determinative significance 
in proving discriminatory intent, and 
failing to consider the cumulative effect 
of the bits in determining whether 
there is a material fact issue that 
should preclude the grant of summary 
judgment. The strong pro-employer bent 
of the Court majority makes the denial 
of cert here unsurprising, however, if 
disappointing. 

U.S. SUPREME COURT – On 
November 22, the Supreme Court 
dismissed a petition for rehearing 
in Arlene’s Flowers, Inc. v. State of 
Washington, No. 19-333. This is the case 
of the florist who refused to provide floral 
design services for a same-sex wedding. 
The Washington Supreme Court had 
ruled against the florist’s 1st Amendment 
free speech and free exercise claims, 
but the Supreme Court had vacated that 
decision for reconsideration in light of 
its ruling in Masterpiece Cakeshop v. 
Colorado Civil Rights Commission, 138 
S. Ct. 1719 (2018). On reconsideration, 
the Washington Supreme Court 
reaffirmed its earlier ruling, and Arlene’s 
Flowers petitioned for cert. again, which 
was denied on July 2, 2021, with the 
usual three justices (Alito, Thomas, 
Gorsuch) indicating they would have 
granted the petition. Just days later, the 
10th Circuit ruled in 303 Creative LLC 
v. Elenis, 6 F.4th 1160 (10th Cir. 2021), 
that a videography business does not 
have a constitutional right to decline 
business from same-sex couples seeking 
videography services for their weddings, 
due to the state’s compelling interest in 
enforcing its public accommodations 
law that bans sexual orientation 
discrimination. Counsel for Arlene’s 
Flowers saw a possibility of getting back 
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to the Supreme Court by piggybacking 
on Elenis, in which 303 Creative’s 
counsel had indicated that they would 
file a cert. petition. Thus, Arlene’s 
Flowers petitioned for rehearing on the 
denial of its petition, and filed a letter 
with the Court’s clerk indicating that 
a petition from 303 Creative would be 
forthcoming. 303 Creative then filed its 
cert. petition on September 28. Arlene’s 
Flowers’ petition for rehearing was 
distributed for several weeks of Supreme 
Court conferences with no action being 
taken, but then Barronelle Stutzman, the 
proprietor of Arlene’s Flowers, decided 
that she was retiring from running the 
business and would give up the fight. A 
settlement was announced by the ACLU, 
which represents Robert Ingersoll and 
Curt Freed, the couple who were denied 
services for their wedding, under which 
Arlene’s Flowers would pay $5,000 to 
Ingersoll and Freed, who announced 
they would donate the money to a 
local PFLAG chapter. The parties then 
filed a joint stipulation of settlement 
with the Supreme Court on November 
18. The Court promptly dismissed the 
petition for rehearing as noted above. 
303 Creative LLC v. Elenis is now 
docketed at the Supreme Court as 21-
476, and respondent has been given until 
December 8 to file a response to the 
petition for cert. It is certain that Alito, 
Thomas and Gorsuch would vote to 
grant cert., leaving the question whether 
they can recruit a vote from Kavanaugh, 
Barrett and/or Chief Justice Roberts. 
Since full briefing on the 303 Creative 
petition won’t be complete until later in 
December when petitioner has a chance 
to file a reply to Elenis’s response to the 
petition, if the Court were to grant cert. 
sometime in January, it is possible but 
not likely that the case would be argued 
before the end of the Court’s argument 
calendar next spring.

U.S. SUPREME COURT – In North 
Carolina State Health Plan for 
Teachers and State Employees v. 

Kadel, No. 21-674 (docketed November 
5), the Court is asked to resolve a 
circuit split over the interpretation 
of 42 U.S.C. sec. 20000d-7(a), which 
waives state sovereign immunity in 
claims asserted under various federal 
antidiscrimination provisions. The issue 
arises as the petitioner is being sued by 
transgender state employees covered 
under the health plan who are being 
denied coverage for gender transition 
procedures. The 4th Circuit has rejected 
the sovereign immunity defense – see 
12 F. 4th 422 – but, according to the 
petition, at least two other circuits have 
accepted sovereign immunity defenses 
by state employers raising the same 
interpretive issue. Section 1003 of the 
Rehabilitation Act Amendments of 
1986 provides that states do not enjoy 
11th Amendment immunity from federal 
lawsuits for violations of Title VI, Title 
IX, Section 504 of the Rehabilitation 
Act, the Age Discrimination Act, or “the 
provisions of any other Federal statute 
prohibiting discrimination by recipients 
of Federal financial assistance.” Does 
that mean immunity is waived for cases 
arising under the Affordable Care Act? 
Respondents have until December 27 
to respond to the petition as a result of 
two grants by the Court of requests for 
extension of time. 

U.S. COURT OF APPEALS, 3RD 
CIRCUIT – The 3rd Circuit rejected a 
petition by a gay man from Honduras 
seeking review of the Board of 
Immigration Appeals’ (BIA) denial 
of asylum or protection under the 
Convention Against Torture (CAT) in 
his case. Espana-Alonzo v. Attorney 
General, 2021 U.S. App. LEXIS 
34243 (Nov. 18, 2021). Petitioner 
entered the U.S. in the fall of 2018 
“without being admitted or paroled, 
and the U.S. Department of Homeland 
Security (DHS) commenced removal 
proceedings against him,” wrote Circuit 
Judge Kent Jordan for the panel. His 
entire case for relief rested on an 

incident in which he was held up at 
gunpoint “by three armed, masked men 
in a store,” who asked him whether he 
was homosexual, “which he denied,” 
after which they insulted him using 
words he did not repeat in his asylum 
hearing (in which he participated 
through an interpreter). He testified that 
after they robbed him, one of the men 
raped him, “leaving him laying on the 
floor.” Since he couldn’t identify his 
assailants, he did not report the incident 
to the police. When questioned by the 
Immigration Judge (IJ) about why he 
was robbed and attacked, he did not say 
anything about being gay or a member 
of any “particular social group” other 
than “victims of criminal activity.” It 
was not until he got to the BIA that he 
argued based on all the circumstances 
that he should be found to have been 
persecuted due to his sexual orientation, 
asking the BIA to draw inferences that 
the IJ had not drawn from his account 
of the incident. The BIA would not do 
so, and the court found no error in that 
decision. It also rejected petitioner’s 
argument that the IJ “failed to engage 
in further inquiry despite testimony 
that the attackers had inquired about 
his sexuality.” The court found that 
the record showed that the IJ tried to 
prompt the petitioner more than once 
during the hearing to articulate a reason 
why he was attacked with reference to a 
particular social group, but the petitioner 
failed to take the hint, and, wrote Judge 
Jordan, in this appeal the petitioner 
did not specify what questions the IJ 
should have asked him. “In sum,” wrote 
Jordan, the petitioner “failed to timely 
assert his imputed membership among 
homosexual men in Honduras, and, even 
if he had done so, substantial evidence 
in the fully developed record supports 
the conclusion that he was harmed for 
other reasons.” Furthermore, although 
courts have found rape to equate to 
torture in past cases, the petitioner’s 
CAT claim fell short as well, since he 
had failed to show that it was more 
likely than not that he would be tortured 
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with the consent or acquiescence of the 
government, as there was no evidence in 
the record pertinent to that point. 

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – In Valdez Coria v. Garland, 
2021 WL 5579272, 2021 U.S. App. 
LEXIS 35115 (5th Cir., Nov. 29, 2021), 
a penal of the 5th Circuit issued a per 
curiam opinion denying a petition by a 
gay man from Mexico seeking refuge 
in the United States. The opinion 
is unusually long for a per curiam, 
setting out in some detail the factual 
allegations of the complaint. The 
problem encountered by Petitioner, who 
was seeking a reversal of the Board of 
Immigration Appeals from the country’s 
most conservative court of appeals (of 
the 17 active judges, only five were 
appointed by Democratic presidents, and 
Trump appointed six judges during his 
single term in office, compared with his 
predecessor, Barack Obama, who in two 
terms of office appointed only three), 
was that the panel consisting entirely 
of conservative Republican appointees 
found that his evidence did not compel 
reversing the BIA. Petitioner testified 
to numerous incidents, at least one of 
which ended in Petitioner and his same-
sex partner being raped by members of a 
criminal cartel. The Immigration Judge 
conceded that the incidents described 
amounted to persecution, and indeed 
rape has been held many times by 
courts to qualify as torture, but under 
U.S. refugee law the persecution must 
be perpetrated by the government or 
by forces that the government will not 
or cannot control. Mexican criminal 
cartels, by some accounts, meet that 
description exactly, but how to prove it 
in a particular case? Petitioner failed to 
seek assistance from law enforcement 
after these incidents, and even when 
referred to counsel who offered to file 
official complaints, demurred when 
he learned they could not be filed 
anonymously. The BIA affirmed the IJ’s 
finding that Petition had failed to show 

that the Mexican government was unable 
or unwilling to control the private actors 
who harmed him in the past or who may 
harm him in the future, and affirmed 
the ruling that if removed to Mexico 
he could relocate away from the places 
where he encountered persecution 
from private actors. The court found 
nothing compelling a reversal of this 
finding, once again illustrating the 
serious shortcomings on U.S. refugee 
law, which fails to account for the 
severe persecution suffered by LGBTQ 
persons at the hands of private actors in 
combination with the ingrained belief 
shared by many LGBTQ people that 
resort to law enforcement for assistance 
is futile. Ironically, the Petitioner’s 
same-sex partner “received asylum as 
a result of his individual proceedings,” 
presumably based on very similar 
testimony, but likely before a different 
Immigration Judge. The Petitioner is 
represented by Christopher Velle Bacon 
and Parker Cragg, of Vinson & Elkins, 
L.L.P., Houston, TX.

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – When a trial judge in the 
district court tells litigants who are 
opposed to the judge’s decision to have a 
video recording made of a controversial 
trial that the video will be “sealed” 
against public access, does that create 
a contractual obligation to the opposed 
litigants that would give them standing 
to oppose “unsealing” of the video ten 
years after the trial? This question has 
recurred over the past decade in Perry 
v. Schwarzenegger, the epic battle over 
the constitutionality of Proposition 8, a 
measure enacted by California voters in 
2008 to amend their state constitution 
to forbid same-sex marriage. In 2010, 
Chief U.S. District Judge Vaughan 
Walker ruled that Proposition 8 violated 
the 14th Amendment’s Due Process 
and Equal Protection Clauses, Perry v. 
Schwarzenegger, 704 F. Supp. 2d 921 
(N.D. Cal.), a decision affirmed by the 
9th Circuit , Perry v. Brown, 671 F.3d 

1052 (9th Cir., 2012), that went into 
effect after the Supreme Court, which 
had granted certiorari, ruled in June 
2013 that the proponents of Proposition 
8, who had intervened at the trial level 
to defend the measure, did not have 
standing to appeal the district court’s 
ruling. Hollingsworth v. Perry, 570 
U.S. 693 (2013). After Judge Walker, 
who retired not long after rendering his 
decision, used clips from the video to 
illustrate public talks about the case, the 
proponents sought an order requiring 
surrender of all copies of the recordings 
and their sealing, arguing that while 
the case was on appeal it would be 
prejudicial to allow public access to the 
recording because of the possibility that 
there would be a retrial depending how 
the appeal turned out. Over the ensuing 
decade there was continuing controversy 
about the video recording, especially 
since the transcript of the trial had long 
been public and provided the basis for 
theatrical presentations about the trial. 
The normal rule is that an exhibit or 
similar item under seal becomes public 
after ten years, unless the party who 
advocated sealing can show that there is 
still good reason to keep it under wraps. 
More recently, Judge William Orrick, 
who inherited the case from Judge James 
Ware, who inherited the case from Judge 
Walker, had ruled that the video should 
be unsealed on the tenth anniversary of 
the original merits ruling, which would 
have been in the summer of 2020, but 
the Proponents again sought to extend 
the seal. They appealed Judge Orrick’s 
ruling, and on November 18, 2021, in 
Perry v. Newsom, 2021 WL 5366910, 
Circuit Judge William Fletcher wrote 
for himself and 10th Circuit Judge 
Carlos Lucero (sitting by designation) 
that at this point Proponents do not 
have standing to appeal Judge Orrick’s 
order because they failed to show the 
necessary personal injury under Article 
III jurisprudence for standing. Judge 
Sandra Ikuta dissented, reviving the 
argument that Judge Walker’s “promise” 
of sealing created the necessary personal 
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injury to give Proponents standing, 
on the theory that a breach of contract 
is a cognizable injury for Article III 
standing purposes. In light of the vigor 
with which the Proponents have pursued 
this issue – they really don’t want to see 
their shambolic case exhibited to the 
public on television and the internet – 
they would be expected to seek en banc 
review and/or file a cert petition to the 
Supreme Court. 

CALIFORNIA – A three-judge panel 
of California’s 3rd District Court of 
Appeal partially reversed a ruling by 
Sacramento County Superior Court 
Judge Steven M. Gevercer in Taking 
Offense v. State of California, 2021 Cal. 
App. LEXIS 583, 2021 WL 3013112 (July 
16, 2021), holding that the state violated 
the 1st Amendment free speech rights 
of staff members in long-term-care 
facilities by making it a misdemeanor 
for such individuals to repeatedly and 
knowingly misgender a resident of 
such a facility. On November 10, the 
California Supreme Court announced 
that it will grant the state’s petition to 
review the Court of Appeal’s decision, 
but it did not order that the decision 
be de-published, as is frequently the 
case, while indicating that it should 
not be treated as a binding precedent 
while under appeal. The issue whether 
misgendering a transgender person is a 
form of political speech has been popping 
up in various contexts – employment, 
schools, public accommodations – and 
a definitive ruling is needed. Since it is 
a 1st Amendment question, ultimately 
it needs to be addressed by the U.S. 
Supreme Court, although of course 
state supreme court’s may find broader 
protection for speech under their state 
constitutions than is afforded under the 
federal constitution.

MARYLAND – Who are you going 
to believe? A 14-year-old girl who 
unsuccessfully attempts suicide and 

claims she was so bullied by her 
homophobic stepfather that it seemed 
the only way out, or the stepfather 
and the girl’s mother who deny that 
any bullying took place, and claimed 
that the girl’s legal father had coached 
her testimony in order to advance his 
custody claims? (Mother and father 
had joint custody with split visitation 
after the divorce, and father initiated 
the action seeking a protective order 
against stepfather.) The Harford County 
Circuit Court judge in J.W. v. J.P., 2021 
WL 5071604, 2021 Md. App. LEXIS 
971 (Nov. 1, 2021) (opinion designated 
as “unreported”), believed the girl, 
issuing a final protection order, and the 
Court of Special Appeals, rather than 
set out the facts in detail, incorporated 
in the opinion by Senior Judge James 
A. Kenney, III, extended excerpts from 
the trial transcript, setting out the stark 
differences in testimony, as well as the 
trial judge’s extended statement of his 
reasoning. The girl, S., testified that 
the abuse began after she gave herself 
a short haircut as part of her developing 
sexual identity, which she claimed set 
off her conservative religious stepfather 
leading to constant critical comments 
about her weight and her looks. Denials 
by stepfather and mother (he was just 
joking) were not credible. “I believe 
what [S] told me,” said the trial judge. 
“I believe that she was the subject of 
these comments. And I believe that it 
was an ongoing type of situation. And 
really the reason is that her brother felt 
comfortable enough in a family setting 
to tell her to go kill herself. That means 
that he felt emboldened and empowered. 
And the reason that the court attributes 
and the reason that I find that he felt 
emboldened to tell her to go kill herself 
was because that was the culture. That 
was the – that’s what goes on in this 
house. And I don’t believe for a second 
that it was joking. And I’m mindful of 
bullying. I’m mindful of the fact that 
we have a problem in society right 
now with teenagers bullying each other 
[and] with teenagers being bullied. And 

that is exactly what I am hearing. That 
[Stepfather] may consider it to be a 
joke and may consider it to be joking, 
that [Mother] may consider it to be 
joking, but [S.] does not consider it to 
be joking. And many, many times we 
read in news reports about teenagers 
who have killed themselves.” The court 
affirmed the trial court’s order of a 
Final Protective Order, finding “that 
Stepfather committed mental abuse 
against S.” and so the court “ordered 
Stepfather not to see, contact, or harass 
S. by telephone or any other means, to 
stay away from her residence and her 
school, and to surrender all firearms 
to local law enforcement.” On appeal, 
stepfather argued that the trial court’s 
zoom hearing (in January 2021) was 
inadequate for fact-finding, challenged 
the trial judge’s finding of “mental 
abuse” and the trial judge’s refusal to 
take account of the potential impact 
of the FPO on father’s employment 
as a federal law enforcement agent. 
The appellate court rejected all these 
arguments. Judge Kenney commented 
that “we recognize that protecting S. in 
this instance may have adverse effects 
on Stepfather’s employment and on 
Mother’s ability to see her [because 
it would require Stepfather to absent 
himself from the resident when S. is 
visiting Mother]. But that does not make 
the issuance of the FPO and the decision 
to leave it in place legally wrong or an 
abuse of discretion.”

MICHIGAN – LGBTQNation.com 
reported on November 3 that the 
Michigan Supreme Court refused to hear 
an appeal by Fair and Equal Michigan, 
an organization whose petition for a 
ballot question on a stalled state anti-
discrimination law had been rejected 
by the Board of State Canvassers. The 
Board had rejected many signatures 
that were submitted virtually. The order 
rejecting the appeal stated, without 
further explanation, that “the Court is 
not persuaded that it should granted 
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the requested relief.” Fair and Equal 
Michigan v. Board of State Canvassers, 
SC 163375 (Nov. 2, 2021). There are 
still hopes that the Michigan Supreme 
Court will eventually hold that under 
the persuasive U.S. Supreme Court Title 
VII precedent of Bostock v. Clayton 
County, the ban on sex discrimination in 
state law should be broadly construed to 
extend to sexual orientation claims. The 
state’s intermediate appellate court has 
accepted the argument that the statute 
extends to gender identity claims. 

MISSOURI – In Schaberg v. Schaberg, 
2021 WL 5066661, 2021 Mo. App. 
LEXIS 975 (Nov. 2, 2021), the Missouri 
Eastern District Court of Appeals 
affirmed a ruling by St. Louis County 
Circuit Judge Joseph L. Green in a hotly 
contested custody case arising out of the 
divorce of a lesbian couple. Jamie and 
Danielle Schaberg married on January 
21, 2017, and had a daughter born 
during the marriage on April 2, 2017. 
Jamie was the biological mother. The 
pregnancy was begun through in vitro 
fertilization using a sperm donor jointly 
selected by the women. When their 
daughter was just over one year old, 
Danielle petitioned for dissolution of the 
marriage and requested sole legal and 
sole physical custody of their daughter, 
while Jamie sought joint legal and joint 
physical custody. Judge Green adopted 
a proposed parenting plan devised by 
the Department of Domestic Relations 
Services after psychological counseling 
of the mothers. He awarded sole legal 
custody to Danielle, but joint physical 
custody to the two mothers. The order 
stated that “major decisions affecting 
the child shall be made by Danielle; 
however she shall confer with Jamie 
prior to making any final decisions 
regarding the minor child’s health and 
welfare.” Judge Green specifically 
found that granting Danielle sole legal 
custody was the in best interest of the 
child. Jamie appealed on various issues, 
but this report focuses on the custody 

decision. Wrote Presiding Judge Kurt 
S. Odenwald for the appellate panel, 
“Jamie contests the trial court’s 
authority to entertain any requests 
made by Danielle relating to custody or 
support of Daughter because she, and 
not Danielle, was Daughter’s parent” as 
the biological mother. She raised the old 
tried-and-true argument that Danielle 
lacked standing because she was neither 
the biological nor adoptive mother, 
and she argued that the presumed 
parentage statute of the state did not 
apply to a “second mother.” Missouri’s 
parentage state, Section 210.822, uses 
gendered language and has not been 
revised to reflect the reality of same-sex 
marriages, giving Jamie the argument 
that only a man can be the presumed 
legal father of a child born to his spouse. 
But, Judge Odenwald observes, Section 
1.030 of the Missouri statutes provides 
that “when any . . . person is described 
or referred to by words importing . . . 
the masculine gender . . . females as 
well as males . . . are included.” “Jamie’s 
interpretation of Section 210.822 runs 
afoul of Section 1.030 by suggesting 
that the words ‘he’ and ‘man’ exclude 
Danielle from the scope of the statute. 
We must read Section 210.822 in 
conjunction with Section 1.030, as the 
legislature intended. The legislature 
plainly prescribes that statutes apply 
to men and women equally. While 
same-sex marriage was not recognized 
in Missouri when Section 1.030 was 
drafted, we are not persuaded that the 
statutory status of marriage in Missouri 
when Section 1.030 was enacted 
precludes a gender-neutral reading of 
Section 210.822.” Thus, Danielle is the 
presumed legal parent of their daughter 
and has standing to seek custody, 
since the daughter was born during 
the marriage. The court found that 
the points raised by Jamie contesting 
apportionment of marital debt and 
other financial issues were not properly 
preserved for review, and that she had 
similarly waived an argument she sought 
to make concerning inconsistencies in 

the custody award. The court of appeals 
also rejected Jamie’s argument that the 
costs of pre-school or daycare for the 
child were not work-related expenses 
for Danielle. Danielle is represented 
by Kimberly J. Bettisworth, St. Louis. 
Jamie is represented by Benicia A. 
Baker-Livorsi, St. Charles, and Kelly B. 
Chevalier, St. Louis. 

NEW YORK – A wild night at Eataly, 
when Kip Kouri was physically expelled 
from the restaurant by guards employed 
by the restaurant’s security contractor, 
AlliedBarton Security Services. Kouri 
v. Eataly N.Y. LLC, 2021 N.Y. Slip Op. 
06044, 2021 WL 5113230, 2021 N.Y. 
App. Div. LEXIS 6104 (N.Y. App. 
Div., 1st Dept., Nov. 4, 2021). Kouri’s 
testimony vividly described the abusive 
conduct of the guards, asserting claims 
of assault and battery against them, as 
well as a claim for discrimination in 
public accommodations based on sexual 
orientation. He alleged that the guards 
“grabbed him and propelled him into a 
glass door, which shattered, and he fell 
onto the sidewalk, sustaining, among 
other injuries, a knee laceration that 
required 20 stitches to close.” Defendants 
asserted that Kouri “was belligerent and 
they perceived him to be threatening to 
staff and other customers.” Counters 
Kouri, “Both before and after the 
Eataly supervisor directed the security 
guards to escort him out, the guards 
repeatedly levelled vulgar, homophobic 
slurs at him.” In affirming N.Y. County 
Supreme Court Justice Lucy Billings’ 
denial of defendants’ motion for 
summary judgment (see 2020 N.Y. Misc. 
LEXIS 9479), the Appellate Division 
panel’s memorandum opinion stated, 
“This testimony raises the issue of fact 
whether defendants’ proffered reason for 
ejecting plaintiff was pretextual and the 
real reason was his sexual orientation. 
Allied’s contentions notwithstanding 
the stray remarks doctrine has no 
application here. Moreover, plaintiff 
testified that at least five homophobic 
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epithets were directed at him in a 
span of little more than 10 minutes.” 
Among other factual issues precluding 
summary judgment were issues about 
possible respondeat superior liability 
by Allied for the conduct of the guards 
(who are individual named defendants), 
and also factual issues about whether 
Eataly’s supervisor – who allegedly 
just stood by and did nothing as the 
guards assaulted Kouri – had incurred 
for the restaurant respondeat superior 
liability for the guard’s conduct as well, 
in light of testimony that Allied did 
little to supervise them on-site. Kouri 
is represented by Stefano A. Filippazzo, 
P.C. (Louis A. Badolato of counsel), 
Brooklyn. The unanimous appellate 
panel in the 1st Department consisted 
of Justices Gische, Shulman, Pitt and 
Higgitt.

NEW YORK – U.S. Magistrate Judge 
James L. Cott granted a motion by 
Veronica Raquel Genao Rodriguez 
for judgment on the pleadings in 
her appeal of a denial of disability 
insurance benefits and supplemental 
security income by the Social Security 
Administration, and remanded the case 
for further proceedings, finding that 
the SS administrative judge had given 
insufficient weight to the opinions 
of Rodriguez’s treating physicians 
concerning the limitation imposed 
on her ability to work as a result of 
her HIV infection and symptomatic 
complications, as well as other medical 
problems, including meningitis and 
severe depression. Indeed, the court 
points out that the administrative judge 
erred in concluding that the doctors 
in question did not qualify as treating 
physicians for purposes of the general 
ruled that an applicant’s treating 
physicians’ opinions were entitled to 
deference. Reviewing the extensive 
decision by Judge Cott, it appears as 
if the administrative judge even went 
against a vocational expert’s testimony 
that employers were unlikely to tolerate 

an employee who would predictably 
have as poor an attendance record 
that Rodriguez would have, due to her 
medical and psychological problems. It 
is rare but not unknown for a court to 
reverse a denial of disability benefits, 
and rarer still to actually order the 
award of benefits, but in this case the 
remand leaves open the possibility that 
Rodriguez would be denied benefits 
again. SS administrative judges tend, 
in the many opinions we’ve seen, to 
discount living with HIV as a disabling 
condition in the absence of symptoms of 
full-blown AIDS that is not responding 
to treatment. Rodriguez v. Kijakazi, 2021 
WL 5292751, 2021 U.S. Dist. LEXIS 
219896 (S.D.NY., Nov. 15, 2021).

NEW YORK – Consistent with earlier 
rulings raising similar issues, a 
unanimous panel of the N.Y. Appellate 
Division, 2nd Department, ruling on 
November 10 in Weichman v. Weichman, 
2021 WL 5226234, 2021 N.Y. App. 
Div. LEXIS 6208, that Kings County 
Supreme Court Justice Ingrid Joseph 
had violated the 1st Amendment rights 
of Shaindy Weichman, the mother of a 
teenage boy born during her marriage 
to Yecheskel Weichman, by requiring 
in effect that Shaindy continue to live in 
a strict Chasidic lifestyle during times 
when she has visitation with her son. 
The parties married in 2005, and their 
son was born in 2006. He was raised “in 
accordance with the parties’ Orthodox 
Jewish Chasidic faith” and began 
attending an Orthodox Chasidic yeshiva 
from age 2. Shaindy initiated divorce 
proceedings in 2015, and now “identifies 
as a member of the LGBTQ community” 
while still considering herself still 
to be a Chasidic Jew. The trial judge 
awarded sole custody of the teenage son 
to Yecheskel, including sole authority 
to determine the child’s education. 
Shaindy was allowed “specified periods 
of parental access,” but Justice Joseph 
ordered: “The plaintiff shall not take 
the child to a place or expose the 

child to an activity that violates rules, 
practices, traditions and culture of the 
child’s Orthodox Jewish Chasidic Faith. 
Thus, the plaintiff shall ensure that the 
child is able to abide by the laws and 
rules of the Shabbat, Jewish Holidays, 
Kosher Chasidic and Glatt Kosher food 
requirement, and the rules of the Mosdos 
Chasidic Square.” Shaindy appealed 
two points: the court’s failure to award 
her decision-making authority on the 
child’s education, and the first sentence 
of the restriction on her activities 
during her periods of parental access. 
While the Appellate Division upheld 
the education provision of the decree, 
it found the restrictions on Shaindy’s 
conduct to be unconstitutional, pointing 
out that “a court oversteps constitutional 
limitations when it purports to compel 
a parent to adopt a particular religious 
lifestyle . . . Thus, where the effect of 
a religious upbringing provision is to 
compel a parent to himself or herself 
practice a religion, rather than merely 
directing the parent to provide the 
child with a religious upbringing, the 
provision must be stricken.” The court 
stated, “We agree with the plaintiff 
that the breadth of the provision in 
forbidding her to ‘expose’ the child to 
any activities which violate the child’s 
Orthodox Jewish Chasidic faith has 
the same effect as the provisions this 
Court struck down in Cohen v. Cohen, 
182 A.D. 3d at 547, 122 N.Y.S.3d 650, 
and Weisberger v. Weisberger, 154 
A.D.3d at 53, 60 N.Y.S. 3d at 265.” The 
court noted Yecheskel’s concern “that 
the child would be exposed to people 
involved in a ‘gay lifestyle’ and testified 
that, if the plaintiff became involved in 
a relationship with or married a woman, 
he would request that the partner not 
be present during a period of parental 
access because same-sex relationships 
are inconsistent with Chasidic religious 
principles. Such restrictions on a 
parent’s ability to ‘express oneself 
and live freely’ go beyond requiring 
a noncustodial parent to support and 
enable the child’s religious practices, 
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and impermissibly infringe on the 
noncustodial parent’s rights.” On the 
other hand, Shaindy, who still identifies 
herself as a Chasidic Orthodox Jew, 
has no problem complying with the 
requirements for kashrut, Shabbat 
and holiday observance. Shaindy is 
represented by Sharon Katz, Dara 
Sheinfeld, Kaiya M. Arroyo and Allison 
Lehrer of Davis Polk & Wardwell LLP 
(NYC). The NY Civil Liberties Union 
filed an amicus brief in the appeal.

NEW YORK – Eric Jewett, a former 
employee of Charter Communications, 
filed a charge with the New York State 
Division of Human Rights (the Division) 
alleging a violation of the N.Y. Human 
Rights Law based on sexual harassment 
of him by his male supervisor, which 
led to his termination when he refused 
to continue working under the same 
supervisor and rejected the employer’s 
offer to move him to a different location 
that would require an hour commute 
each way on his part. Jewett’s position 
was that since he had done nothing 
wrong, he should not be the one to 
bear extra burdens as a solution to the 
problem. The Division found probable 
cause and scheduled a hearing before 
an administrative law judge. At this 
point, Charter Communications filed 
suit in the U.S. District Court, Northern 
District of New York, against Jewett, 
seeking a preliminary injunction to 
halt the administrative hearing, on 
the ground that Jewett was party to an 
arbitration agreement with the employer 
that extended to the kinds of substantive 
claims raised by his statutory claim. The 
Division moved to intervene, arguing 
that “the public’s interest in enforcement 
of the N.Y. State Human Rights Law 
cannot be fully represented or protected 
by respondent Eric Jewett,” and the 
court granted the Division’s motion to 
intervene. U.S. District Judge Brenda 
K. Sannes issued a Text Order denying 
Charter’s motion for preliminary relief, 
and followed up with an opinion issued 

on November 16, 2021, in Charter 
Communications v. Jewett & N. Y. State 
Division of Human Rights, 2021 WL 
5332121 (N.D.N.Y.). The judge noted 
that the arbitration agreement expressly 
provided that it did not “preclude either 
party from filing timely charges with 
any applicable administrative agency,” 
but that “neither party will ever seek 
or accept any damages, remedies, or 
other relief (any right to which is hereby 
waived) except through the binding 
arbitration process set forth in this 
agreement.” Charter took the position 
that once SDHR found probable cause, 
Jewett’s next step should be to invoke 
arbitration. But the court accepted the 
Division’s argument, consistent with 
the U.S. Supreme Court’s decision in 
EEOC v. Waffle House, Inc., 534 U.S. 
279 (2002), that as the Division is not 
a party to the arbitration clause and is 
representing itself as an enforcement 
agency in the administrative hearing, the 
court may not enjoin the administrative 
hearing from taking place (or Jewett 
from participating in the hearing as a 
witness). A lawyer from the Division 
presents the case to the administrative 
law judge as representative of the 
Division, which is carrying out its 
charge to enforce the state’s law against 
discrimination, and the Division’s 
lawyer (a staff attorney) is not 
representing Jewett, as such, although, 
the court notes, Jewett could retain his 
own attorney who could be allowed to 
participate. Interestingly, Judge Sannes’ 
opinion, as published on Westlaw, lists 
counsel for Charter and counsel for the 
Division, but describes Jewett as the pro 
se respondent to Charter’s petition for 
injunctive relief against both Jewett and 
the Division. According to the opinion, 
after the court denied the preliminary 
injunction, a hearing was held before 
an administrative law judge, at which 
Jewett appeared. Jewett did not take 
any position on the motion. Judge 
Sannes gave Charter until December 
16 to file a status report with the court, 
“informing the Court how it seeks to 

proceed in this matter.” The opinion 
turns heavily on the Division’s statutory 
role of enforcing the state’s policy 
against discrimination, noting that 
the Division is not limited to bringing 
actions initiated by an individual filing 
a charge, and its decision to schedule a 
hearing rather than just informing the 
charging individual about the probable 
cause finding signals the Division’s 
determination that it serves the public 
interest to hold the hearing. Notably, 
under the NY Human Rights Law (unlike 
Title VII of the federal Civil Rights 
Act of 1964), an aggrieved individual 
can sue their employer directly in the 
court without filing a charge with the 
Division, and presumably such a suit 
could be enjoined if the individual is 
bound by an arbitration agreement 
with their employer. Judge Sannes was 
appointed by President Barack Obama.

NEW YORK – Michael Corsi, a gay 
high school student, alleges that 
defendants Anthony Gestone and 
S.B. (a minor), both his high school 
classmates, “conspired” to attack him 
upon learning that he was gay. They 
allege that they followed him home 
from the Massapequa Preserve near 
Farmingdale, N.Y., on August 11, 2019, 
and assaulted and robbed him, inflicting 
serious injuries and stealing $40 from 
his pocket. He sued them in federal 
court under 42 U.S.C. Sec. 1985(3) for 
a conspiracy to violate his civil rights, 
with supplementary New York state 
law claims in tort (assault and battery) 
and statute (N.Y. Civil Rights Law Sec. 
79-n, the bias-related violence statute). 
He also sued the defendants’ parents 
for failure to supervise. On November 
19, Senior U.S. District Judge Denis 
R. Hurley granted defendants’ motions 
to dismiss the federal claim, relying 
on the limited scope of 42 U.S.C. Sec. 
1985(3) liability set out in Supreme 
Court precedents. Corsi v. Gestone, 
2021 U.S. Dist. LEXIS 224080, 2021 
WL 5416623 (E.D.N.Y.). “The Supreme 
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Court has recognized only two [civil 
rights under Sec. 1985(3)]: the right to 
be free from involuntary servitude and 
the right of interstate travel,” wrote 
Hurley, observing that neither of those 
rights was implicated by Corsi’s factual 
allegations. That is, the complaint 
alleges that the two defendants 
conspired against Corsi “solely based 
on my sexual orientation, and the 
conspiracy was aimed at harming and 
interfering with my protected rights.” 
But Hurley found that neither in the 
complaint nor the briefing in opposition 
to the motion did Corsi allege that the 
defendants “aimed at” the impairment 
of his right to inter- or intrastate travel. 
Corsi alleges that his “right to travel was 
infringed upon by [Defendants] when 
Defendants assaulted and battered [him] 
as he was traveling with in [sic] the state 
of New York.” “This allegation reflects 
a protected right incidentally affected, 
not one whose infringement was a 
conscious objective,” wrote Hurley. 
The contention is that the commission 
of a state law tort is not turned into a 
Section 1985(3) civil rights conspiracy 
just because the tort has the incidental 
affect of interfering with a person’s 
travel; by Judge Hurley’s interpretation, 
interfering with travel has to be the 
purpose of the conspiracy, not an 
incidental effect. Thus, the motion to 
dismiss the federal claim is granted, but 
Corsi is given leave to file an amended 
complaint within thirty (30) days if 
he can honestly allege facts sufficient 
to state a claim under 1985(3). Corsi 
still has his state law claims, but Judge 
Hurley has not addressed whether to 
allow them to continue in this lawsuit 
under supplemental jurisdiction “until 
ruling on the viability of his one federal 
claim.” If an amended complaint is 
not filed, or if an amended complaint 
falls short of meeting the pleading 
requirements under Section 1985(3), 
those state law claims will most likely be 
dismissed as well. Corsi is represented 
by Christopher M. Arzberger of The 
Russell Friedman Law Group, LLP, 

Garden City. Senior Judge Hurley was 
appointed by President George H.W. 
Bush.

OKLAHOMA – Replead with 
specificity is U.S. District Judge 
Stephen P. Friot’s message to plaintiff 
Brandon Comer in Comer v. Oklahoma 
Department of Corrections, 2021 
U.S. Dist. LEXIS 226661, 2021 WL 
5510251 (W.D. Okla., Nov. 24, 2021). 
Comer, a former case manager at the 
Correction Department’s Clara Waters 
Community Correction Center, alleges 
a discriminatory hostile environment 
based on his sexual orientation. His 
complaint alleges that the warden 
“created an extremely hostile work 
environment for Comer that was 
designed and intended to cause Comer 
to resign from DOC when Comer’s 
request to transfer to another DOC 
penal facility was denied.” Judge Friot 
contends that the factual allegations 
on the discrimination count of the 
complaint are a string of conclusory 
statements without concrete factual 
examples, which falls short of federal 
pleading requirements that require the 
allegation of facts sufficient to make 
the discrimination claim plausible. The 
motion to dismiss the discrimination 
claim will be provisionally granted, 
but on the other hand, as employers are 
wont to do, Comer claims he suffered 
retaliation when he complained about 
the situation. Indeed, wrote Friot, 
“The only non-conclusory allegations 
regarding illegally motivated conduct 
are allegations which relate to retaliatory 
conduct.” Comer is specific about the 
steps taken against him in response 
to his submitting a letter complaining 
about the workplace situation. Thus, 
the court found a plausible allegation 
of retaliation in violation of Title VII, 
Section 704. And on the chance that 
having been instructed by the court on 
the need for specificity on the hostile 
environment claim, Comer can supply 
the missing details, Judge Friot gave 

the plaintiff 14 days from the date of 
the court’s order to file an amended 
complaint. If he doesn’t file an amended 
complaint, the discrimination claim will 
be deemed dismissed for the reasons 
stated in the November 24 opinion. 
Comer is represented by Jonathan M. 
Irwin, of Ward & Glass LLP, Norman, 
OK. Judge Friot was appointed by 
President George W. Bush.

PENNSYLVANIA – Senior U.S. 
District Judge Eduardo C. Robreno 
denied the employer’s motion for 
summary judgment in a hostile work 
environment claim brought under Title 
VII of the Civil Rights Act of 1964 and 
the Pennsylvania Human Relations Act 
by a gay employee in the Philadelphia 
Police Department’s Office of Forensic 
Science’s Criminalistics Unit. Hawkins 
v. City of Philadelphia, 2021 U.S. Dist. 
LEXIS 228500 (E.D. Pa., Nov. 30, 
2021). David Hawkins kept detailed 
logs of all the incidents that he claimed 
had created a hostile environment 
because of his sexual orientation, 
involving statements and other actions 
by co-workers as well as his supervisor, 
Danielle Imes. Judge Robreno found 
that Hawkins’ allegations fell into 
basically two categories: offensive 
comments and actions that were not 
specifically directed to Hawkins, and 
those that were directed to or clearly 
about him and within his hearing 
when made, must pointedly the use of 
the word “faggot” by both supervisor 
and co-worker. The judge generally 
discounted the former, but found the 
later sufficient to ground the action and, 
as material facts were controverted, to 
set the case up for trial. “In this case,” 
wrote the judge, “the term ‘faggot’ is so 
replete with homophobic animus that, if 
used, instantly separates an individual 
who identifies as gay from everyone 
else in the workplace. Thus, the Court 
finds that a reasonable jury could 
conclude that Plaintiff’s co-worker and 
supervisor’s reference to Plaintiff as 
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‘faggot’ in the workplace is sufficiently 
severe to ‘change Plaintiff’s terms of 
employment.’” Furthermore, the court 
rejected defendant’s argument that 
“the alleged conduct would not have 
detrimentally affected an objectively 
reasonable person under similar 
circumstances.” There was no doubt 
that Plaintiff was adversely affected, 
but the hostile environment theory 
requires more. “Drawing all reasonable 
inferences in favor of Plaintiff,” wrote 
Judge Robreno, “the Court finds that 
a reasonably jury could conclude that 
the use of this homophobic slur in 
the workplace could detrimentally 
affect a reasonable person in similar 
circumstances.” As a result, Hawkins’ 
claim of hostile work environment will 
proceed to trial. He had previously 
withdrawn claims of discrimination 
(apart from hostile work environment) 
and retaliation. Defendants sought 
relief on 3rd Circuit precedent 
dismissing a similar case under Title 
VII, but the judge pointed out that this 
predated Bostock v. Clayton County, 
and thus was no longer binding for the 
contention that hostile environment due 
to sexual orientation was not actionable 
under Title VII. Hawkins is represented 
by Brian R. Mildenberg, Philadelphia, 
and David A. Berlin and Matthew B. 
Weisberg, Morton PA. Judge Robreno 
was appointed by President George H. 
W. Bush.

SOUTH CAROLINA – The Supreme 
Court of South Caroline ruled on 
November 10 in Swicegood v. Thompson, 
2021 WL 5227422, 2021 S.C. LEXIS 
149, that as a result of the U.S. Supreme 
Court’s ruling in Obergefell v. Hodges, 
576 U.S. 644 (2015), South Carolina’s 
pre-Obergefell Section 20-1-15 was 
invalid retroactively, and could not 
serve as a reason to rule against a claim 
that a lesbian couple had a common 
law marriage. The question arose in the 
context of a proceeding in which Cathy 
Swicegood sought judicial recognition 

of a common law marriage with Polly 
A. Thompson so as to obtain a decree 
of separate support and maintenance, 
alimony, equitable division of marital 
property and related relief in the 
dissolution of their relationship. 
The Family Court Judge, W. Marsh 
Robertson, granted Thompson’s motion 
to dismiss, finding that the existence 
of Section 20-1-15 constituted “a pre-
existing, separate, independent rule 
of state law, having nothing to do 
with retroactivity,” which formed an 
“independent legal basis” for finding no 
common law marriage for the couple. 
Not so, ruled the Supreme Court per 
curiam, stating that South Carolina’s 
restriction on same-sex marriage was 
“rendered void ab initio by Obergefell 
and, therefore, must be treated as though 
it never existed.” Thus, it could not serve 
as an impediment to finding a common 
law marriage existed. However, setting 
that issue aside, the court agreed with 
Thompson, without any discussion of 
the facts, that the parties did not have a 
common law marriage, as the trial court 
had found. Swicegood is represented 
by John G. Reckenbeil, of Mauldin, 
and J. Falkner Wilkes, of Greenville. 
Thompson is represented by Margaret 
A. Chamberlain, of Greenville, and 
Melissa Hope Moore, of Fountain Inn. 

TENNESSEE – In Harrison v. Harrison, 
2021 WL 4807239 (Oct. 15, 2021), the 
Tennessee Court of Appeals affirmed 
a decision by Montgomery County 
Circuit Court Judge Ted A. Crozier in 
the divorce of a lesbian couple who had 
children through donor insemination, 
with a married man who lived near the 
couples as their sperm donor. The birth 
mother of the two children denied that 
her spouse was their legal parent, and 
the sperm donor sought to intervene 
in the divorce proceeding to assert 
parental rights. Judge Crozier found that 
both women were legal parents of the 
children, designated the birth mother 
as the primary residential parent with 

233 days of parenting time per year, 
and the other given 132 parenting days 
per year. The sperm donor’s claim to be 
a legal parent was denied, relying on 
the state’s donor insemination statute 
and the evidence showing that at the 
time of the insemination there was no 
intention that he would be a father of 
the resulting children. Neither of the 
mothers appealed, but the sperm donor 
did, unsuccessfully. Writing for the 
appellate panel, Judge Andy D. Bennett 
noted that Tenn. Code Ann. Sec. 68-
3-306 “provides married couples who 
pursue artificial insemination a form 
of legal recognition by deeming the 
child born during their marriage to be 
their ‘legitimate child’” but, as literally 
construed by the Tennessee Supreme 
Court, “confers parental status on a 
husband even though the child conceived 
in his wife via artificial insemination 
is not necessarily genetically related 
to him.” The court found that in order 
to be consistent with the U.S. Supreme 
Court’s rulings in Obergefell and 
Pavan v. Smith, the word “husband” in 
the statute should be construed to apply 
to the birth mother’s spouse regardless 
of their gender. (These women had 
married several years before the 
children were conceived.) The court 
rejected the sperm donor’s argument 
that the lack of a written agreement 
concerning parentage was relevant, 
focusing instead, as had the trial judge, 
on the intent of the parties at the time 
the children were conceived. Judge 
Bennett wrote that since the children 
were deemed to be the “legitimate 
children” of the two women, the 
sperm donor “does not have a legally 
cognizable relationship or legal status” 
with respect to the children, and thus 
is not entitled to the visitation order he 
was seeking. The Court of Appeals’ 
decision was unanimous.

WISCONSIN – Can a closeted gay man 
succeed on a hostile work environment 
claim under Title VII based on the 
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derogatory comments about gays 
regularly spouted by co-workers, 
when he never complained about the 
situation to management? In Welch v. 
Cardinal I.G., 2021 U.S. Dist. LEXIS 
226572, 2021 WL 5505519 (W.D. Wis., 
Nov. 24, 2021), Jayte Ryan Welch fell 
far short, wrote U.S. District Judge 
William M. Conley. “To begin,” he 
wrote, “albeit offensive, the Seventh 
Circuit has held that ‘the occasional 
vulgar banter, tinged with sexual 
innuendo . . . or boorish workers’ 
generally does not create a work 
environment that a reasonable person 
would find intolerable,” quoting from 
Kampmier v. Emeritus Corp., 472 F.3d 
930 (7th Cir. 2007). “Regardless, it is 
well-recognized that Title VII does not 
authorize this court to enforce a ‘general 
civility code’ in the workplace,” 
citing Oncale v. Sundowner Offshore 
Services, 523 U.S. 75 (1998). “As a 
result, plaintiff’s general allegation that 
some other people may have at some 
point ‘ridiculed’ homosexuals does not 
by itself support an inference that the 
comments were so severe or pervasive 
to have been intolerable.” Furthermore, 
regardless of how bad the comments 
were, holding the employer liable under 
Title VII would be difficult. Since he 
didn’t avail himself of the grievance 
procedure to complain, Judge Conley 
comments that Welch’s allegations 
“suggest that he has no basis to hold 
ABR Staffing liable for this conduct.” 
Further, he wrote, “Here, plaintiff 
affirmatively alleges that no one at 
Cardinal I.G. knew he was gay. As for 
ABR Staffing, plaintiff has not alleged 
that he alerted any ABR Staffing 
employee in a position to overhear, must 
less correct any of the behavior; nor has 
he alleged that he alerted a superior to 
the inappropriate comments and that 
there was a failure to take corrective 
action. Normally, a plaintiff need not 
plead around a possible affirmative 
defense, but in combination with the 
lack of sufficient allegations allowing 
an inference of truly severe or pervasive 

comments sufficient to create a hostile 
or abusive work environment, this 
defense is at least worth mentioning.” 
However, he will allow Welch to 
amend his complaint on this count 
if he can come up with the necessary 
factual elements. On the other hand, 
the court found that Welch’s allegations 
of disability discrimination and 
retaliation for filing a complaint about 
that discrimination were sufficient to 
withstand the dismissal motion. 

WISCONSIN – In Simmons v. Starved 
Rock Casework LLC, 2021 WL 5359017, 
2021 U.S. Dist. LEXIS 221687 (E.D. 
Wis., Nov. 17, 2021), U.S. District Judge 
J. P. Stadtmueller found on screening 
that pro se plaintiff Mack Simmons 
would be allowed to proceed in forma 
pauperis on his Title VII claim against 
the employer. According to Simmons, 
he is a heterosexual man who has been 
targeted by male co-workers for sexually 
charged comments and unwanted 
touching on frequent occasions, as well 
as solicitations to have sex, and that 
his “boss” encouraged this conduct 
and failed to intervene on his behalf. 
He alleges that the “boss” gave the 
offending co-workers the “green light” 
to “continue their unwanted behavior 
toward Plaintiff.” He also said as an 
“inmate” at “Oakhill” (the reference 
not explained in the opinion) while 
employed with the defendant company, 
and because “parole or pre-board” 
wanted inmates “to be working outside 
the fence,” he was “scared to complain 
and lose his job” with the defendant. 
Judge Stadtmueller concluded that the 
plaintiff, who had filed a charge with 
the EEOC and received a “right to 
sue” letter, had stated a potential Title 
VII claim, referencing the Bostock 
decision to support the argument 
that heterosexual men are protected 
from harassment because of their 
sexual orientation under Title VII. 
Judge Stadtmueller was appointed by 
President Ronald Reagan in 1987. 

WISCONSIN – Joining the “growing 
chorus of district courts” that have 
“concluded that due process requires 
the government bear the burden of 
proof at 8 U.S.C. Sec. 1226(a) bond 
hearings,” U.S. District Judge J. P. 
Stadtmueller granted a petition for a 
second bond hearing placing the burden 
on the government to show that the 
Petitioner, a gay man from Peru who is 
awaiting appellate review of a decision 
by the Board of Immigration Appeals 
to deny him refugee protection, presents 
a danger to the community or a flight 
risk, the two grounds on which a non-
citizen detainee can be kept in detention 
pending a final decision on the merits in 
their case. Hulke v. Schmidt, 2021 U.S. 
Dist. LEXIS 223657, 2021 WL 5416002 
(Nov. 19, 2021). The Petitioner has been 
subject to removal proceedings for 
seven years. He came to the U.S. to visit 
his sister, who had been adopted by an 
American family, when he was fourteen. 
The family wanted to adopt him as well, 
but the Peruvian embassy gave him 
incorrect advice leading them to believe 
they could not adopt him until he turned 
18. When they attempted to adopt him, 
they were informed that he was too old 
to obtain citizenship through adoption. 
He continued to live in the U.S. in 
undocumented status until he was 
convicted of driving under the influence 
and Homeland Security placed him in 
removal proceedings. He then sought 
asylum, withholding of removal or 
protection under the Convention against 
Torture, based on the persecution he 
claims to have suffered in Peru due to his 
sexual orientation. After brief detention, 
he was released on bond to fight his 
refugee case, which is currently pending 
appeal in the 7th Circuit. However, while 
the appeal is pending, he “suffered an 
alcohol relapse” and was arrested on a 
DUI charge again, serving six months 
in jail and then being transferred to ICE 
custody on December 3, 2019. He has 
been in jail in Dodge County ever since, 
awaiting a 7th Circuit ruling in his refugee 
case. His attorney at a bond hearing 
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in 2020 “neglected to secure Hulke’s 
adoptive parents’ testimony in support 
of whether he poses a flight risk,” and 
the ALJ refused to release him on bond, 
having placed the burden of proof on 
him to show he was not a danger to the 
community or a flight risk. At the time 
of this opinion on his petition for habeas 
corpus from Judge Stadtmueller, he 
had been in jail as a DHS detainee for 
almost two years, having been a denied 
a second bond hearing at which he could 
present evidence. He argues that the 
burden of proof that the agency insists 
upon is unconstitutional, and Judge 
Stadtmueller agrees with him, noting 
the lack of 7th Circuit or Supreme Court 
precedent on point, but explaining why 
it was more appropriate in a case such 
as his that the presumption be release on 
bond unless the government can prove 
one of the two grounds for continued 
detention: harm to the community or 
flight risk. Judge Stadtmueller ordered 
that Petitioner be released unless, within 
7 days of the court’s order he receives a 
bond hearing in which an IJ determines 
that his detention should continue 
applying the burden of proof prescribed 
by the court in this case. Petitioner is 
represented by Mark M. Fleming, of the 
National Immigration Justice Center, 
Chicago. Judge Stadtmueller was 
appointed by President Ronald Reagan 
in 1987.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

TEXAS – The Court of Appeals of 
Texas (11th District – Eastland) ruled 
in In re Blakeney, a civil commitment 
case, that an HIV+ man whose civil 
commitment was approved by a jury 
was not unfair prejudice when the 
jury was informed that he was HIV+, 
even though no questions had been 
asked during voir dire whether the 
prospective jurors could fairly judge 
an HIV+ individual. In re Blakeney, 

2021 Tex. App. LEXIS 9359 (Nov. 
18, 2021). The Court of Appeals ruled 
that the trial judge had concluded that 
this evidence was probative of the 
ultimate question before the court: 
whether Joel Wayne Blakeney, who had 
been adjudicated as a sexually violent 
offender for his behavior with minors, 
suffered from a behavioral abnormality 
that would make him likely to engage 
in a predatory act of sexual violence 
in the future, thus justifying keeping 
him in detention after release from his 
prison term. The judge had initially 
granted a motion in limine excluding 
any mention of Blakeney’s HIV+ status 
in the presence of the jury, but became 
convinced after hearing testimony 
that the subject should be broached. 
Although it was prejudicial to Blakeney, 
nonetheless the court concluded that 
his decision to engage in penetrative 
sex with a minor while knowing that 
he was HIV+ was probative of the 
question before the court. Judge W. 
Bruce Williams wrote for the appellate 
panel that the jury’s exposure to 
Blakeney’s “long criminal history, from 
his first adjudication for indecency with 
a child when he was fourteen years 
old to his most recent conviction for 
three counts of indecency to a child. 
The evidence presented to the jury 
shoed the high-risk and stigmatized 
activities that Appellant actually 
engaged in; therefore, any harm would 
be minimal in revealing defendant’s 
seropositive status. Moreover, the type 
of conduct a jury may unfairly attribute 
to and hold against a defendant, upon 
learning that he tested positive for HIV, 
carries significantly less stigma than 
Appellant’s multiple convictions for 
indecency with a child. The fact that 
Appellant believed that he was HIV 
positive when his three most recent 
offenses for indecency with a child took 
place, potentially saddling the child 
with a permanent disease, reinforces 
the probative value that this evidence 
had for demonstrating Appellant’s 
callousness.” 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

CALIFORNIA – Pro se inmate Rome 
Robert Dennis complained that a 
medical technician (Castrillo) subjected 
him to harassment and sexual assault 
during a search. Dennis objected, and 
the matter was raised at a “community 
meeting,” brokered by a social worker, 
with the result that Castrillo would no 
longer search Dennis. Four months 
later, Castrillo “searched” Dennis again 
and remarked “you need to come out 
[of] the closet, everyone knows you[’re] 
gay.” Dennis filed a grievance against 
Castrillo. Dennis then sued, alleging 
that Castrillo retaliated against him 
because of the grievance. In Dennis 
v. Castrillo, 2021 WL 5165219 (E.D. 
Calif., Nov. 5, 2021), U.S. Magistrate 
Judge Jeremy D. Peterson recommends 
dismissal for failure to exhaust 
administrative remedies under the 
Prison Litigation Reform Act [PLRA]. 
Defendants argued that Dennis failed to 
grieve the retaliation. Dennis says the 
grievance system was not available, but 
he failed to explain to Judge Peterson’s 
satisfaction in his deposition testimony 
why he did not appeal this grievance, 
even if he got no answer to it, when he 
appealed grievances on other matters 
during the same time. While defendants 
had the burden to show no exhaustion, 
Dennis had to provide some explanation 
why the system was not “available” 
to him under Ross v. Blake, 578 U.S. 
632, 648 (2016); and Albino v. Baca, 
747 F.3d 1162, 1172 (9th Cir. 2014). 
Dennis conceded that the retaliation 
began only after he filed the formal 
grievance. It took almost 2 and one-
half years (and two magistrate judges) 
to reach this conclusion, which Dennis 
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is given 14 days to contest. Something 
seems wrong here. It is unclear from the 
opinion or from the papers in PACER 
what kind of “settlement” was reached 
at the “community meeting,” after 
which Castrillo was supposed to refrain 
from searching Dennis. It seems like 
an “informal resolution,” which most 
grievance proceedings contemplate as 
the first step. If so, Dennis won it, and 
Castrillo refused to abide by it. See 
Magistrate Judge Kimberly Mueller’s 
opinion in Womack v. Bakewell, 09-cv-
1431 (E.D. Calif., Sept. 8, 2010): PLRA 
exhaustion does not require inmate to 
be “mired in a Catch-22” by requiring 
him to re-grieve a grievance he already 
won, quoting Abney v. McGinnis, 380 
F.3d 663, 669 (2d Cir. 2004). [Note: 
Magistrate Judge Mueller is now Chief 
Judge of the E.D. Calif.] Although this 
District has six judges authorized by 
U.S.C. § 133, there are two vacancies 
and a request by the Circuit Executive 
for 6-11 new judgeships. As mentioned 
previously in Law Notes, the District 
has declared a “crisis.” The Chief Judge 
has suspended assigning district court 
judges to all civil cases until there is a 
potentially dispositive recommendation 
from a magistrate judge. She has also 
pressured litigants to consent to full 
magistrate assignments by saying 
parties may have to wait “years” for 
civil trial before an Article III judge.] 

KENTUCKY – Chief U.S. District 
Judge Danny C. Reeves dismissed the 
civil rights complaints of transgender 
prisoner Brandon Gray as moot because 
she had been transferred in Gray v. 
Federal BOP, 2021 WL 5510237 (E.D. 
Ky., Nov. 24, 2021). Gary had sought 
an individualized treatment plan, 
hormones, an individual cell, and other 
“unspecified” relief. During the case, 
after an altercation, Gray was transferred 
from Devens FCI (in Kentucky) to 
Lexington FCI (In Massachusetts). Judge 
Reeves found that the transfer mooted 
her claims, citing three Sixth Circuit 

cases. The first, Fredette v. Hemingway, 
65 Fed. App’x 929, 931 (6th Cir. 2001) 
(unpublished), upholds mootness, where 
there is “no expectation” that the alleged 
unconstitutional conduct is likely to 
recur. The other two are applications 
of the exception. Cardinal v. Metrish, 
564 F.3d 794, 798-99 (6th Cir. 2009), 
involved a complaint of denial of Kosher 
meals by an inmate who was transferred 
to a prison that provided same. In Kensu 
v. Haigh, 87 F.3d 172, 175 (6th Cir. 
1996), the mailroom at the plaintiff’s 
former prison opened legal mail outside 
his presence contrary to policy. [Do 
some federal judges assume that no one 
with legal training will read their pro 
se prisoner opinions – or worse, if true, 
do they just not care?] Mootness was 
rejected by Chief U.S. District Judge 
Nancy J. Rosenstengel, as recounted in 
a full article in Law Notes last month, 
“Federal Judge Denies Mootness and 
Change of Venue Motions Despite 
Transgender Inmate’s Transfer to 
Women’s Prison,” reporting Iglesias v. 
Federal BOP. 2021 WL 4943739 (S.D. 
Ill., Oct. 22, 2021). Although Judge 
Reeves does not mention it, Gray was 
transferred from a BOP medical facility 
for men and women to one for men 
only. Can anyone seriously think Gary’s 
problems will not recur? Judge Reeves 
was appointed by President George W. 
Bush.

MARYLAND – Federal prisoner Michael 
Johnson has been HIV-positive since the 
1990’s. He seeks compassionate release 
due to risk of infection of COVID-19. 
Law Notes reports such cases where, 
as here, there is something new or 
unusual. Johnson has served less than 
half of his 102-month sentence for drug 
convictions. He was an active participant 
in a conspiracy, and he has a criminal 
history. He has a low CD4 count (204, 
of a “healthy” range starting at 500), but 
he is otherwise asymptomatic for HIV, 
and he has not had an opportunistic 
infection. The government concedes 

that he has “some indications” of 
hypertension, another risk factor. He 
is fully vaccinated for COVID-19, but 
the record is silent about a booster. 
[Nearly all of the medical evidence in 
the petition is sealed in PACER.] In 
United States v. Johnson, 2021 U.S. 
Dist. LEXIS 225920, 2021 WL 5494527 
(D. Md., Nov. 23, 2021), U.S. District 
Judge Ellen L. Hollander granted the 
petition in part, reducing the sentence 
to 78 months, which would make 
Johnson eligible for release in 2023 
instead of 2025. This case is unusual in 
several respects. The Maryland Public 
Defender declined to represent. Judge 
Hollander appointed CJA (Criminal 
Justice Act) private counsel, who filed 
a supplemental motion, to which the 
government did not respond. Judge 
Hollander granted relief without 
a hearing. Johnson was originally 
sentenced by Judge Hollander following 
a plea agreement, which left the sentence 
length to the discretion of the court 
under 18 U.S.C. § 3553(a). Johnson was 
58 at the time (62 years old now), and his 
HIV status was known. His sentencing 
Guidelines range was 151-188 months, 
so he received a downward departure. 
Under the First Step Act, district judges, 
on petition from convicted defendants, 
have discretion to modify sentences for 
“extraordinary and compelling reasons,” 
even if the new sentence is contrary to the 
Guidelines prior to the enactment of the 
First Step Act. United States v. McCoy, 
981 F.3d 271, 276, 284 (4th Cir. 2020). 
[Note: There is a circuit split on this 
point.] The district court “enjoys broad 
discretion in conducting this analysis,” 
citing United States v. Trotman, 829 
Fed. App’x 607, 608-9 (4th Cir. 2020) 
(per curiam). Judge Hollander writes 
broadly about the history of COVID-19 
and its impact on Corrections, 
including unknown epidemiology and 
mutation (with footnotes to scholarly 
publications), noting that the “CDC 
has repeatedly revised its guidance.” 
She writes that prisoners have “little 
ability to isolate themselves from the 
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threat” in congregate housing, dining, 
showering, and bathrooms – or to obtain 
personal protective devices. Judge 
Hollander recognizes the steps taken 
to mitigate the virus, as described in 
United States v. Raia, 954 F.3d 594, 597 
(3d Cir. 2020), but she finds that HIV 
can present a qualifying “extraordinary 
and compelling reason” to consider 
compassionate release, which Raia 
declined to do, absent other factors. She 
accepts the BOP website figures that 
there are currently “zero” COVID-19 
positive inmates at FCI For Dix (where 
Johnson is confined), with 1,622 inmates 
having “recovered.” Nevertheless, Judge 
Hollander finds that these statistics 
and Johnson’s vaccinations “do not 
negate” his eligibility for compassionate 
release, as there can be “breakthrough” 
infections with a “continually evolving” 
virus. She then proceeds to analyze the 
discretionary factors under § 3553 as 
to whether Johnson remains a danger 
to the community. She finds he has a 
good disciplinary record, but he was 
a major part of the conspiracy and 
received a sentence commensurate 
with his role. Adopting the reasoning 
of United States v. Park, 2020 WL 
1970603, at *5 (S.D.N.Y. Apr. 24, 
2020), she concludes that a sentence 
that was originally appropriate “may 
now, in light of COVID-19, become one 
immeasurably greater than necessary.” 
Therefore, she reduces it by two years, 
finding that the “global pandemic has 
sufficiently increased the severity of the 
sentence beyond what was originally 
anticipated,” United States v. Green, 
2020 WL 2992855, at *4 (D. Md. June 
4, 2020). In Green, the inmate had very 
serious asthma, had served 70% of his 
sentence, in a prison with one of the 
highest infection rates, and only sought 
a 3-month reduction to be eligible for 
home release. Other cases cited as 
authority for this two-year reduction 
seem distinguishable as modifications 
to avoid sentencing “stacking” or 
correcting other excesses (e.g., 
mandatory life) identified in the First 

Step Act. This writer has not seen such 
a ruling in a COVID petition. This case 
is perhaps an “outlier,” but it is on the 
books. An appeal seems to be unlikely, 
because the government got half a loaf, 
it must appear before this judge often, 
and the court recruited counsel and then 
wrote an 8500-word opinion explaining 
her exercise of discretion. Judge 
Hollander was appointed by President 
Obama. Johnson was represented on 
the petition by CJA attorney William 
Lawrence Welch, III (Columbia, MD).

MARYLAND – Gay inmate Marvin 
Green, pro se, wrote a letter to the 
federal court in Baltimore, saying 
that he had been assaulted because he 
is gay and that he was in imminent 
danger of more violence. U.S. District 
Judge Stephanie A. Gallagher issued an 
Order to Show Cause to Maryland State 
officials, who responded under seal. The 
case was eventually docketed as Green v. 
DPSCS, 2021 U.S. Dist. LEXIS 228982, 
2021 WL 5605026 (D. Md., Nov. 30, 
2021). Green was transferred and put 
in administrative segregation, where 
he did not have access to programs. He 
asked the court to order him placed in 
protective custody and to issue orders 
“protecting” him from his fear of 
being sexually assaulted again by other 
inmates or by officers. He also asked 
under “Relief” for “$500.000” [period 
between zeros in original]. Defendants 
do not contest that Green was assaulted 
prior to his transfer, but they allege that 
he had no known enemies prior to the 
assault and none at his new facility, 
where he is nevertheless protected by 
being in segregation. Green maintains 
that the officers at the new facility 
threaten him with assault because he is 
gay and that they denied him a shower 
on one occasion “out of retaliation.” 
Defendants say that a recommendation 
to return to general population “can be 
made” in the future. Green acknowledges 
that he is safe, for now, but he complains 
about lack of access to a job, good 

time credits, programs, etc., while in 
segregation. Judge Gallagher writes 
that the “core” of Green’s complaint is 
his desire to be in protective custody, 
not in administrative segregation. She 
finds that Green fails to establish either 
arm of a “protection from harm” case: 
his situation is not currently at high 
risk; and defendants acted reasonably in 
segregating him, under Wilson v. Seiter, 
501 U.S. 294, 302-3 (1991); and Brown v. 
N.C. Dep’t of Corrs., 612 F.3d 720, 723 
(4th Cir. 2010). Denial of one shower 
is de minimus, and the conditions are 
not sufficiently “atypical” to satisfy 
Sandin v. Conner, 515 U.S. 472, 484 
(1995). Verbal threats are not actionable 
under Jackson v. Holley, 666 F. App’x 
242, 244 (4th Cir. 2016). The placement 
in segregation was not “retaliatory” 
because there was a good reason for it, 
citing Thaddeus-X. v. Blatter, 175 F.3d 
378, 394 (6th Cir. 1999). There is no 
discussion of Green’s attempt (if it was 
one) to seek damages. Judge Gallagher 
was appointed by President Trump in 
2019.

MARYLAND – U.S. Magistrate Judge 
Gina L. Simms, who has the case 
for all purpose, denies defendant 
correctional sergeant Dickson Soroye 
summary judgment in gay inmate 
Romeo Hillman’s protection from 
harm case, Hillman v. Soroye, 2021 
WL 5326469 (D. Md., Nov. 16, 2021). 
The case involves multiple sexual 
assaults (variously described as 3-7 
rapes) perpetrated against him by a 
cellmate over five weeks in 2015 in a 
Chesapeake County Jail . The case was 
filed in 2016, but it took a year each: 
to satisfy screening, to obtain an order 
to identify defendant Soroye, to appoint 
counsel, to depose plaintiff, and to 
submit summary judgment papers – 
and six more months to decide the 
motion. Most of this delay occurred 
on the watch of U.S. District Judge 
Theodore D. Chuang, who referred the 
matter to Judge Simms in February of 
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2021. Defendant Soroye first sought 
summary judgment on the affirmative 
defense of Hillman’s failure to exhaust 
administrative remedies under the 
Prison Litigation Reform Act [PLRA]. 
Hillman admits he never filed a written 
grievance, but he said he verbally 
informed jail personnel, including 
Soroye, about his fears of his cellmate 
and his imminent danger. Judge 
Simms finds that Soroye is not entitled 
to summary judgment on PLRA 
exhaustion because it is unclear under 
the Jail’s informal grievance procedures 
whether a written complaint had to be 
filed. Nothing “clearly establishes” 
that an informal complaint has to be 
written. The Detainee Handbook says 
that inmates have a “right” to file 
a formal complaint if the informal 
process is unsatisfactory, but it does not 
say that they must do so. This ambiguity 
precludes summary judgment. Judge 
Simms cites as a “cf.” the case of 
Goebert v. Lee Cnty., 510 F.3d 1312, 
1322 (11th Cir. 2007) (exhaustion 
remedy not “available” if not explained 
clearly in inmate handbook). Judge 
Simms then turns to the protection 
from harm claim, analyzing it under 
Farmer v. Brennan, 511 U.S. 825, 832 
(1994); and Cox v. Quinn, 828 F.3d 227, 
235 (4th Cir. 2016). There is enough 
here to create a jury question as to 
whether Soroye knew about Hillman’s 
danger and failed to take action. Judge 
Simms refers to subjective knowledge, 
without regard to the possibility that a 
more relaxed “objective” test may apply 
under Kingsley v. Hendrickson, 135 
S. Ct. 1031 (2015). This objective test 
was adopted for detainees’ protection-
from-harm claims under the Fourteenth 
Amendment in Darnell v. Pineiro, 
849 F.3d 17, 30-36 (2d Cir. 2017). See 
discussion of the Gordon case under 
“New York,” this issue of Law Notes. 
The Fourth Circuit has specifically 
reserved this question. Mays v. Sprinkle, 
992 F.3d 295, 301 (4th Cir. 2021); but 
Soroye fails the more exacting test. On 
these allegations, he is not entitled to 

claim qualified immunity. Hillman is 
represented by Arnold & Porter, LLP 
(Washington, DC).

MISSOURI – It is not clear from the 
initial papers who is playing what role 
here, but pro se inmate Clarence Taylor 
sues a number of correctional defendants 
for failing to protect him from being 
physically and sexually assaulted by his 
cellmate. In Taylor v. Morgan, 2021 WL 
5298688 (E.D. Mo., Nov. 15, 2021), U.S. 
District Judge Ronnie L. White allows 
Taylor to proceed against guards and a 
counselor in their individual capacities. 
It appears that the counselor, whom 
Taylor calls a “bed broker,” put Taylor 
and his cellmate assailant in the same 
cell because she thought they were both 
gay. Taylor had a Level I mental health 
classification; his cellmate was Level 
IV (more seriously ill). The cellmate 
created a disturbance by refusing to de-
cuff. Officers arrived, and (according to 
Taylor) they told him and his cellmate 
that they would mace the whole cell 
if the cellmate did not cooperate. To 
avoid being maced, too, Taylor said he 
falsely promised to perform oral sex on 
the cellmate if he relented. The officers 
accepted this “arrangement” and left. 
Taylor refused the blow job, and the 
two fought, causing Taylor to press the 
emergency call – to which there was no 
response. Eventually the cellmate won 
the fight and forced Taylor to perform 
sexual acts. Afterwards, the counselor 
laughed at Taylor’s complaints, saying 
“I thought that’s what you wanted.” 
Judge White spends most of the 
opinion discussing why Taylor has no 
official capacity claims. Most of it is 
boilerplate, with the court finding no 
pattern or policy claims on these facts. 
Assuming all of the allegations to be 
true for purposes of screening, Taylor 
states a “plausible” claim against the 
counselor and the officers in their 
individual capacities under Farmer v. 
Brennan, 511 U.S. 825, 834 (1994); and 
Jones v. Douglas Cnty. Sheriff’s Dep’t, 

915 F.3d 498, 499 (8th Cir. 2019). The 
officers left Taylor in an unsafe situation 
and did not respond to the duress call. 
The counselor faces the “inference that 
[the] housing decision was deliberately 
inappropriate.” Appointment of counsel 
is denied without prejudice to renew.

NEW YORK – Gay detainee Jermaine 
Gordon was assaulted by gang members 
(the “Bloods”) in a dorm setting on Rikers 
Island. Gordon sued the two correctional 
officers on duty on the shift when it 
happened, and the City of New York, 
for deliberate indifference to his safety, 
in Gordon v. Drummond, 2021 WL 
5314604 (S.D.N.Y., Nov. 16, 2021). U.S. 
Magistrate Judge Gabriel W. Gorenstein 
issued a Report and Recommendation 
[R & R], recommending that summary 
judgment be granted for the City of New 
York and for one officer (Jackson) but 
not for the other officer (Drummond). 
Judge Gorenstein recommended 
summary judgment for the City of New 
York because Gordon did not raise any 
pattern and practice claims (arguments 
under Monell v. NYC Dept. of Soc. 
Svcs., 436 U.S. 658, 713 (1978)) against 
it. The R & R has lengthy discussion 
about exhaustion of administrative 
remedies under the Prison Litigation 
Reform Act [PLRA] prior to Gordon’s 
filing suit. After describing New York 
City’s grievance system and how it 
interrelates with allegations about bias 
attacks, Judge Gorenstein concludes 
that there are factual disputes requiring 
an evidentiary hearing about exhaustion 
that preclude summary judgment. 
Defendants who remain in the case 
will have the burden of proof on this 
affirmative defense, to be heard by the 
court, not a jury. Hubbs v. Suffolk Cnty. 
Sheriff’s Dep’t, 788 F.3d 54, 59 (2d Cir. 
2015); Messa v. Goord, 652 F.3d 305, 
309-10 (2d Cir. 2011). Gordon’s sworn 
statements of how he tried to exhaust but 
was thwarted or received no reply are 
not “facially implausible” and constitute 
the “hard evidence” justifying a hearing 
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under D’Amico v. City of New York, 132 
F.3d 145, 149 (2d Cir. 1998). By contrast, 
defendants’ submissions about their 
grievance “search” and records retention 
policies are “highly conclusory,” further 
requiring a hearing. See Thomas v. New 
York State Department of Correctional 
Services, 2002 WL 31164546, at *3 
(S.D.N.Y. Sept. 30, 2002) (denying 
summary judgment on PLRA 
exhaustion on similar facts). Defendant 
Jackson allegedly told inmates in the 
dorm about Gordon’s sexual orientation 
and his detention on charges of child 
molestation. Gordon’s problem is that 
he could not raise a triable issue on the 
point. He did not hear Jackson say this. 
He had only the statement of another 
inmate (Balil or Balla) who said Jackson 
said it. While Jackson’s statement 
could be evidence of an admission 
of a party, the statement by Gordon 
of what an absent inmate told him he 
heard Jackson say is double hearsay, 
not within an exception – so Judge 
Gorenstein recommends summary 
judgment for her. Defendant Drummond 
remains, however, and he will face trial 
unless he wins the PLRA exhaustion 
defense. Drummond admitted that he 
knew the Bloods were going to assault 
a “homosexual” and that he left his 
post, leaving the dorm unsupervised at 
the time of the attack. He also admitted 
that he did not inform a superior officer 
of the threat. He maintained he was 
entitled to summary judgment because 
he did not know that Gordon was gay 
or was the object of the imminent 
attack – and Gordon did not warn him 
of Gordon’s fears. Useful discussion 
follows about the seriousness of leaving 
a dorm unattended, with multiple 
citations to S.D.N.Y. authority. Judge 
Gorenstein also accepts the Balil/Balla 
testimony here, not against Jackson for 
the truth of it, but to show why Gordon 
did not report his fears, believing that 
the two officers were both “in on it.” See 
United States v. Depree, 706 F.3d 131, 
136-7 (2d Cir. 2013) (evidence offered 
to show state of mind is not hearsay). 

“Once Drummond knew that the Bloods 
would assault a homosexual inmate, 
Drummond had to take reasonable 
action to prevent that attack  –  even if it 
only meant reporting the possibility to a 
superior . . . or seeking coverage during 
his bathroom break . . . . A reasonable 
jury could find that C.O. Drummond 
should have known that doing nothing  
–  and especially leaving 17B Lower 
without any guards  –  would increase 
the risk to the attackers’ victim.” Judge 
Gorenstein applies an “objective” state 
of mind to her analysis of Drummond’s 
mens rea, notwithstanding the 
“objective” language in Farmer v. 
Brennan, 511 U.S. 825, 833-4 (1994), 
because the Supreme Court used an 
objective test for mens rea in use of 
force claims involving detainees under 
the Fourteenth Amendment in Kingsley 
v. Hendrickson, 135 S. Ct. 1031 (2015). 
This objective test was adopted for 
detainees’ protection from harm claims 
under the Fourteenth Amendment in 
Darnell v. Pineiro, 849 F.3d 17, 30-36 
(2d Cir. 2017) (extensive discussion). 
[Note: There is a circuit split on this 
point.] Drummond is not entitled to 
assert qualified immunity on these 
facts. Gordon is represented by Sun & 
DePaola, LLP (Bayside, NY).

PENNSYLVANIA – Pro se federal 
inmate Jesse Russell Simpson alleges 
some 19 causes of action, including 
claims of denial of equal protection, 
interference with mail, and harassment 
and retaliation because of sexual 
orientation and his religious beliefs 
(Shamanism). Chief U.S. Magistrate 
Judge Cynthia Reed Eddy has Simpson 
v. Davenport, 2021 U.S. Dist. LEXIS 
221636, 2021 WL 5360079 (W.D. Pa., 
Nov. 17, 2021), for all purposes. The 
opinion is long, but only a few points 
are germane to Law Notes readers. First, 
although Simpson was a prisoner when 
she filed this case, she was released by 
the time she filed an amended complaint. 
Defendants argued that Simpson failed 

to exhaust administrative remedies 
under the Prisoner Litigation Reform 
Act [PLRA] before filing. This is 
unavailing, since Simpson is no longer 
a prisoner. Her filing an amended 
complaint after release removes her case 
from coverage under the PLRA, although 
the allegations relate back for purposes 
of limitations, since they are about the 
same incidents. Downey v. Pennsylvania 
Department of Corrections, 968 F.3d 
299, 308 (3d Cir. 2020); Garrett v. 
Wexford, 938 F.3d 69, 84, 88 (3d Cir. 
2019), cert. denied, 140 S.Ct. 1611, 206 
L. Ed. 2d 955 (2020). [Note: Advocates 
are advised to check their Circuit on this 
point. An alternative may be to dismiss 
without prejudice under F.R.C.P. 41, 
if available and timely, and refile.] 
Defendants relied almost exclusively 
on the PLRA affirmative defense, 
and they briefed only two causes of 
action on the merits: First Amendment 
retaliation against Simpson because of 
her sexual orientation; and interference 
with her free exercise of religion under 
the First Amendment and the Religious 
Freedom Restoration Act. Factually, 
these claims involve the denial of a 
book that was censored, and delays in 
providing transgender commissary 
items. Judge Eddy addresses the First 
Amendment retaliatory and free 
exercise issues at length, as to whether 
Simpson is attempting to litigate a 
“new” application of Bivens theory in 
violation of the preclusions in Ziglar v. 
Abbasi ___, 137 S. Ct. 1843, 1855 (2017). 
Bivens v. Six Unknown Agents, 403 U.S. 
388 (1971), implied a cause of action for 
damages directly under the constitution 
for Fourth Amendment violations. It has 
been extended to deliberate indifference 
claims under the Eighth Amendment 
and to equal protection claims sounding 
under the Due Process Clause of the 
Fifth Amendment. Ziglar imposed strict 
prohibitions on “extending” Bivens to 
“new” areas. Judge Eddy found that 
Simpson’s First Amendment claims 
would be such a prohibited extension 
under Bistrian v. Levi, 912 F.3d 79, 88-9 
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(3d Cir. 2018); and Vanderklok v. United 
States, 868 F.3d 189, 199 (3d Cir. 2017). 
Even if examined under the Eighth 
Amendment and Equal Protection, the 
issues surrounding the censorship of a 
book and the delay in prison commissary 
are not sufficiently close factually to 
the employment discrimination and 
deliberate indifference to health care 
that supported prior Bivens extensions. 
(This does not address other causes 
of actions, which may or may not be 
supported by Bivens theory, because 
defendants did not brief them – but it 
may be a harbinger.) Judge Eddy allows 
Simpson to proceed on claims under 
the Religious Freedom Restoration Act 
against three of the defendants, because 
Simpson “sets forth specific allegations 
as to each of these individuals.” This is 
enough at the motion to dismiss stage. 

VIRGINIA – Pro se plaintiff transgender 
prisoner Roman Sebastian Monzon filed 
a lawsuit claiming he (Monzon uses 
male pronouns) was being threatened 
by gang members and requesting “safe” 
housing. He says that he complained to 
authorities about the threats, but they 
told him he could not be moved during 
a prison-wide COVID-19 “count.” He 
received a ticket for misbehavior when 
he refused to “lock” with someone who 
threatened him, that excessive force was 
used to place him in segregation, that he 
was denied medical care for the ensuing 
injuries, and that he was thereafter 
returned to the same cell block. All of this 
occurred in November 2020. In March 
2021, Monzon sought a preliminary 
injunction for his safety, claiming that 
the gang was still threatening him 
and that the threats now extended to 
extortion of “rent” (payments for not 
beating him) and “tolls” (payments for 
using the telephone). In Monzon v. Hall, 
2021 WL 5280971 (W.D. Va., Nov. 12, 
2021), U.S. District Judge Thomas T. 
Cullen denied a preliminary injunction, 
saying that the “rent” and “tolls” 
extortion, “while disturbing if true – are 

not clearly related to the defendants’ 
alleged November 2020 conduct.” 
So, Monzon would have to file a new 
case, with new defendants, to raise the 
extortion. In opposing the preliminary 
injunction, defendants filed an affidavit 
of an investigator who said that Monzon 
refused to name his extorters, but he 
provided a “JPAY” account number 
where his family was sending money. 
The investigator confirmed the account 
and the regular sending of money, but 
he said that it was “normal” “outside” 
support like that from a family or 
friend of an inmate and did not, in 
his “professional opinion” constitute 
evidence of extortion. Resolving this on 
the merits would likely have required 
a hearing. Tossing it on procedural 
grounds did not. Judge Cullen 
reminded Monzon that he must exhaust 
administrative remedies before filing a 
separate case. Meanwhile, defendants 
have moved for summary judgment on 
the November events. Judge Cullen was 
appointed by President Trump in 2020 
at age 43.

LEGISLATIVE & 
ADMINITRATIVE  NOTES
By Arthur S. Leonard

U.S. DEPARTMENT OF HEALTH 
AND HUMAN SERVICES – On 
November 18, HHS announced that it 
was reversing a Trump Administration 
policy that had granted a blanket waiver 
to states and child welfare agencies 
from having to comply with program 
nondiscrimination requirements to 
which they took exception on religious 
grounds. Wrote the HHS Press Office: 
“In today’s actions, HHS is reestablishing 
its long-standing Department practice of 
evaluation of religious exemptions and 
modifications of program requirements 
on a case-by-case basis, as needed, 
and as is required by law – which was 
unprecedentedly changed in 2017 by the 
previous Administration. Today, HHS 

reaffirms its important commitment to 
core American values: HHS will not 
condone the blanket use of religious 
exemptions against any person or blank 
checks to allow discrimination against 
any persons, importantly including 
LGTQ+ persons in taxpayer-funded 
programs.” 

CALIFORNIA – On November 2, the San 
Diego City Council voted unanimously 
to approve a measure that bans the use 
of gendered pronouns in city laws and 
policies. * * * On November 5, San 
Francisco Mayor London Breed signed 
into law an ordinance amending a 1985 
measure that was designed to protect 
LGBT employees and applicants from 
discrimination which barred asking 
people about their sexual orientation 
or gender identity, mainly to avoid 
discrimination based on the legislative 
finding that “the larger population 
often assumed that any member of 
the LGBTQ+ community might be 
living with HIV/AIDS, and HIV/AIDS 
had a tremendous stigma attached 
to it. Under the new ordinance, city 
job applicants and employees will be 
asked to confidentially and voluntarily 
indicate their sexual orientation and 
gender identity, under guidelines 
about what questions can be asked 
and strict confidentiality requirements 
for recording and handling such 
information, which was deemed 
valuable, in the aggregate, for making 
city policy. 

NEW YORK – The NY Daily News (Nov. 
16) reported on a signing ceremony held 
at the NYC LGBT Center, at which 
Governor Kathy Hochul signed into law 
two measures championed by LGBT 
members of the legislature and their 
allies. The Survivors Attaining Relief 
Together (START) Act, allows victims 
of sex-trafficking to “have convictions 
stemming from crimes committed as 
a result of sex trafficking vacated,” 
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according to the news report. The other 
bill provides that utility companies, 
municipalities and telephone service 
providers must allow customers to use 
their preferred names and pronouns. 
This specifically address problems 
encountered by transgender and non-
binary individuals in trying to get these 
institutions to respond affirmative 
to requests to change the names and 
pronouns by which they are addressed 
when the existing names on accounts 
have been superseded as consistent with 
the individual’s gender identity.

NORTH CAROLINA – EqualityNC 
reported on November 8 that Durham 
County, the sixth largest in the state, has 
enacted an anti-discrimination ordinance 
that includes, among other things, 
sexual orientation and gender identity. 
On November 22, the Bloomberg Daily 
Report published a feature article about 
the profusion of local legislation banning 
sexual orientation and gender identity 
discrimination at the municipal level 
in North Carolina over the past year, 
when a state legislative moratorium on 
the passage of such legislation expired 
in December 2020. According to the 
article, thus freed from the moratorium, 
sixteen cities and counties passed non-
discrimination ordinances during 2021, 
and there were predictions that several 
more in the pipeline would be passed 
as part of this “wave” of legislation. 
Even though federal Title VII has now 
been construed by the U.S. Supreme 
Court in Bostock v. Clayton County to 
outlaw such discrimination, Title VII 
does not apply to employers with fewer 
than 15 employees, so local ordinances 
that generally affect smaller businesses 
not covered by Title VII remain vitally 
important. Some of the new laws don’t 
take effect until January 1, 2022.

OKLAHOMA – The state’s health 
department settled a lawsuit brought by 
a non-binary person resident of Oregon 

who wanted to have their Oklahoma 
birth certificate changed to show non-
binary (X) gender by agreeing to change 
its policy and issue non-binary birth 
certificates. On November 10, stating 
that the Health Department did not have 
the authority to agree to that change in 
policy, Oklahoma Gov. Kevin Stitt, a 
self-identified cisgender male, ordered 
the Department to cease issuing such 
certificates, and expressed a hope that 
the legislature would act affirmatively 
to ban any such practice in the future, 
according to an Associated Press report. 
The governor does not believe that non-
binary people actually exist, although 
he provided no explanation as to why 
somebody who identifies as a non-
binary person would go to the trouble of 
litigating to get a new birth certificate 
if they did not exist. One suspects Stitt 
was reacting to news reports that the 
State Department had issued its first 
non-binary passport, thus activating his 
instincts as a conservative Republican 
governor to do the opposite. 

LAW & SOCIETY NOTES
By Arthur S. Leonard

NOVEMBER ELECTIONS – Despite 
the resurgence of Republican support 
around the country, many LGBTQ 
candidates were elected on November 
2 to local offices. The NY City Council 
will have 6 out LGB members, a new 
record for that body, and in Salt Lake 
City, the capital of world Mormonism (!), 
a majority of the City Council members 
will be LGBT. In the past, we have tried 
to report on many individual races, 
but the numbers have gotten too large 
to do that. The Victory Fund reports 
that 82 out LGBT candidates were 
successful in their campaigns, while 
44 lost, and a few were still pending 
in races too close to call by the end of 
November. In the closely-watched races 
for governor in Virginia and New Jersey, 
an anti-LGBTQ candidate was elected 

in Virginia, flipping that state over to 
Republican control of the executive 
branch (all three statewide offices and 
one house of the legislature went to the 
Republicans), but in New Jersey the 
incumbent Democratic governor, Phil 
Murphy, strongly pro-LGBTQ, was 
narrowly re-elected, and Democrats 
retained control of the legislature.

INTERNATIONAL NOTES
By Arthur S. Leonard

THE INTERNATIONAL OLYMPIC 
COMMITTEE – The IOC has published 
a “Framework on Fairness, Inclusion 
and Non-Discrimination on the Basis 
of Gender Identity and Sex Variations” 
that has been commended by Human 
Rights Watch as an advance on 
existing rules and practices concerning 
participation in the Olympic Games by 
transgender athletes. The “Framework” 
is not a regulation, as such, but rather 
a consolidated update on the position 
IOC takes on various contested issues 
and “replaces and update previous IOC 
Statements on this matter, including the 
2015 Consensus Statement.” It is still 
up to the various governing bodies of 
different sports categories to determine 
their own policies, but the Framework 
is intended to provide guidance, with 
a strong bias against discriminatory or 
intrusive testing or presumptions that 
people have unfair advantages because 
of their gender identity. For full details 
of the 5-½-page statement, see the IOC’s 
website.

BOTSWANA – Reuters reported on 
November 29 that Botswana’s Court of 
Appeal had affirmed a 2019 trial court 
ruling that effectively decriminalizes 
gay sex, but declaring unconstitutional 
two sections of the Penal Code. Under the 
stricken positions, same-sex “sodomy” 
could be punished by up to seven years 
in prison. The government attempted to 
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defend the statute by arguing that public 
disapproval of gay sex had not abated so 
the provisions enjoyed public support. 

CHILE – The Chamber of Deputies 
voted 101-30 with 2 abstentions on 
November 23 to approve a marriage 
equality bill, which will next go to the 
Senate (which had previously supported 
a similar bill). Upon Senatorial approval, 
it would go to lame duck president 
Sebastian Pinera, who has expressed 
support for the measure. If this is not 
all accomplished by December 15, the 
short-term fate of marriage equality 
will turn on the second round of the 
presidential election on December 19, 
in a runoff between marriage equality 
opponent Jose Antonio Kast Rist and 
supporter Gabriel Boric (who came 
in second in the first round). Rex 
Wockner is monitoring the situation 
closely, and reported on November 30 
that opponents of marriage equality in 
the Senate were able to block a vote by 
having a key committee send “several 
articles of the marriage equality bill” 
to a conference committee. Since 
regardless of the election result on 
December 19, the incumbent president, 
a supporter of marriage equality, will 
serve until March 11, it is still possible 
that Chile will adopt marriage equality, 
even if the final parliamentary votes are 
delayed a bit. 

GERMANY – Pink News (November 25) 
reported that the new German governing 
coalition, this time led from Center 
Left rather than Center Right, included 
many reforms on the LGBT legislative 
agenda in their list of intended reforms, 
especially in the area of transgender 
rights, which may include self-
declaration of gender identity instead 
of requiring an adjudication as well as 
compensation for injuries imposed on 
transgender people in the past under 
governing policies. There is also a 
proposal to ban conversion therapy, and 

to add sexual orientation and gender 
identity to the Constitutional equality 
provision. Pink News editorialized that 
the new German legislative agenda 
“puts the U.K. shame.” 

HUNGARY – The Parliament approved 
resolutions on November 30 to put four 
hot-button sexual orientation issues on 
a public referendum, addressing such 
issues as teaching about homosexuality 
in the public schools and whether sex-
changes for minors should be allowed. 
A date for the referendum has not been 
set, according to a Reuters report. Prime 
Minister Viktor Orban has been using 
controversial LGBT-related questions 
as wedge issues to garner support for 
his right-wing government heading into 
national elections next year. 

INDIA – The Delhi High Court was 
scheduled to hear arguments in six 
marriage equality cases on November 
30, but the hearing was put off when the 
court decided to add two more pending 
petitions to the consolidated case. The 
hearing was rescheduled for February 3, 
2022. The Court has also received request 
to livestream the February 3 hearing. * 
* * The Supreme Court Collegium has 
recommended senior advocate Saurabh 
Kirpal, an out gay man who played a 
leading role in the litigation leading 
the Supreme Court to invalidate India’s 
anti-gay sodomy law, for appointment as 
a judge of the Delhi High Court, they 
very tribunal in which Kirpal achieved 
his historic victory at the trial level. 
He had been under consideration for 
several years, constantly deferred, with 
the government opposing his candidacy 
on the purported ground that his same-
sex partner is a foreign national, thus 
presenting a security risk. Kirpal 
dismisses that as nonsense, maintaining 
the real reason was because of his sexual 
orientation. But the Collegium, made up 
of three Supreme Court justices who 
recommendations for the bench are 

normally followed, finally determined 
that Kirpal was highly qualified and an 
appropriate candidate for the court. If he 
is finally appointed, he will be India’s 
first out gay judge, according to a Nov. 
16 report in The Indian Express.

MEXICO – Rex Wockner reported 
on Nov. 12 that the state congress of 
Queretaro state had published a new 
marriage equality law itself when the 
executive branch refused to publish 
it. Thus, marriage equality came a bit 
roundabout to Queretaro state.

NETHERLANDS – Dutch Minister 
for Education, Culture and Science 
Ingrid van Engelshoven expressed a 
formal apology on behalf of the Dutch 
government for a law (repealed in 2014) 
that required transgender people to 
submit to surgery in order to attain legal 
recognition of their gender identity, and 
announced in a ceremony on November 
27 that compensation of 5,000 euros will 
be offered to people adversely affected 
by the law – an amount criticized as 
inadequate by a Dutch transgender 
rights group. AP News.

SPAIN – Gay City News reported 
on November 12 that Spain’s Health 
Minister, Carolina Darias, “signed 
an executive order on November 5 
reversing a ban on single women and 
LGBTQ people from accessing free in 
vitro fertilization (IVF) services.” 

SWITZERLAND – The government 
announced that same-sex marriages 
can be formed starting on July 1, 2022. 
but that effective January 1 same-sex 
marriages performed elsewhere will be 
recognized in Switzerland. This results 
from an overwhelming referendum 
vote in favor of marriage equality by 
the public. Reuters reported on these 
announcements on Nov. 17.
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TAIWAN (REPUBLIC OF CHINA) – 
Focustaiwan.tw reported on November 
25 that the Taipei High Administrative 
Court had ruling against the Songshan 
District Household Registration Office’s 
refusal to register the marriage of 
Xiao C and Mei Ping, who married in 
Australia in 2018. Xiao C is a citizen 
of Taiwan, and Mei Ping a citizen of 
Singapore. The Registration Office, 
backed by a directive from the Ministry 
of the Interior, was refusing to register 
marriages if one of the spouses is 
a citizen of a country that does not 
recognize same-sex marriages . . . 
which includes Singapore. In its article 
summarizing the ruling, FocusTaiwan 
wrote: “In a press release explaining 
the ruling, the court said that marriage 
registration is ‘merely an administrative 
process’ and is unaffected by the rules 
of other countries. If a couple who 
wishes to register their marriage meets 
the requirements for marriage under 
Taiwanese law and the documents 
they present are valid, the household 
registration office in question has an 
obligation to register their marriage, the 
court said.”

THAILAND – On November 17 the 
Constitutional Court ruled that Section 
1448 of the Civil and Commercial Code, 
which limits marriage to different-sex 
couples, does not violate the constitution. 
A challenge had been filed by a same-sex 
female couple – Permsub Sae-ung and 
Puangphet Hengkham – whose attempt 
to register a marriage was turned down 
by the Phasi Charoen District Office 
in Bangkok. According to a report 
about the ruling published online by 
Coconuts Bangkok, “the judges made 
clear they believed a legislative remedy 
was required with a positive statement 
suggesting lawmakers enact laws the 
‘ensure’ equal rights for all regardless of 
sexual orientation and gender identity.” 
A bill to legalize same-sex marriages is 
pending in the Parliament but is not seen 
as advancing any time soon. The group 

“Free Gender Thailand” announced 
it would organize a demonstration 
denouncing the court’s decision.

PROFESSIONAL NOTES
By Arthur S. Leonard

The U.S. Senate confirmed Vermont 
Supreme Court Justice BETH 
ROBINSON on November 2, in a 
largely party-line vote, to be a judge of 
the U.S. Court of Appeals for the 2nd 
Circuit. She is the first “out” lesbian to 
serve as a federal court of appeals judge. 
Robinson played a pivotal role in the 
marriage equality struggle in her state, 
successfully arguing in Baker v. State 
that gay people have the same entitlement 
to the rights and benefits of marriage 
as non-gay people under the state’s 
constitution, and ultimately leading 
in the fight to get Vermont to legislate 
for marriage equality after it became 
the first state with a comprehensive 
civil union law in response to the court 
decision. * * * On November 17, the 
White House announced that President 
Biden is nominating U.S. District Judge 
ALISON J. NATHAN to the 2nd Circuit 
Court of Appeals. Judge Nathan, who 
was appointed to the district court by 
President Barack Obama, will upon 
confirmation be only the second “out” 
lesbian to serve on a federal circuit 
court of appeals – the same one on 
which Judge Robinson is now serving 
as the first! Which makes the 2nd Circuit 
the first federal court of appeals to 
have two out lesbian judges serving 
simultaneously. We will be interested to 
see three-judge panels of the 2nd Circuit 
with an “out” lesbian majority. That 
will be a revolution for the federal court 
system. 

A first from Staten Island: Voters elected 
RON CASTORINA on the Republican 
line to be the first out gay Republican 
Supreme Court Justice in New York 

State. (For out-of-state readers, the 
Supreme Court is the state-wide trial 
court of superior jurisdiction.) Justice 
Castorina will sit in Richmond County 
Supreme Court. In the same vote, out gay 
Republican DAVID CARR was elected 
by Staten Island voters to the New York 
City Council, making him the first out 
gay Republican to serve in that body.

PROFESSIONAL notes

EDITOR’S NOTES

This proud, monthly publication 
is edited and chiefly written by 
Arthur S. Leonard, Robert F. 
Wagner Professor of Labor 
and Employment Law at New 
York Law School, with a staff of 
volunteer writers consisting of 
lawyers, law school graduates, 
current law students, and legal 
workers. All points of view 
expressed in LGBT Law Notes 
are those of identified writers, 
and are not official positions 
of the LGBT Bar Association 
of Greater New York or the 
LeGaL Foundation, Inc. 
Correspondence pertinent to 
issues covered in LGBT Law 
Notes is welcome and will be 
published subject to editing. 
Please address correspondence 
to the Editor via e-mail to 
info@le-gal.org. 



December 2021   LGBT Law Notes   43

1. Barak-Corren, Netta, A License 
to Discriminate? The Market 
Response to Masterpiece 
Cakeshop, 56 Harv. C.R.-C.L. 
L. Rev. 315 (Summer 2021) 
(empirical study showing that 
after Masterpiece Cakeshop 
same-sex couples where more 
likely to experience religiously-
based discrimination from 
wedding vendors).

2. Capparelli, Sam, In Search of 
Ordinary Meaning: What Can 
Be Learned from the Textualist 
Opinions of Bostock v. Clayton 
County?, 88 U. Chi. L. Rev. 1419 
(Oct. 2021).

3. Carsley, Stefanie, Regulating 
Reimbursements for Surrogate 
Mothers, 58 Alberta Law Review 
811 (2021).

4. Chan, Leon Vincent, Taming 
the Unruly Public Policy Horse 
in Private International Law 
in Family Law: A Pragmatic 
Singaporean Approach to the 
Recognition of Foreign Same-Sex 
Marriages and Divorces, 35 Int’l J. 
L. Pol’y & the Fam. No. 1 (2021).

5. Coleman, Franciska, From 
Protection to Empowerment, 
101 B.U. L. Rev. 1879 (Oct. 
2021) (includes discussion of 
Masterpiece Cakeshop decision 
and the difficulties it raises for 
constitutional adjudication of 
rights).

6. Dailey, Anne C., and Laura A. 
Rosenbury, The New Parental 
Rights, 71 Duke L.J. 75 (Oct. 
2021).

7. Dushku, Alexander, The Case for 
Creative Pluralism in Adoption 
and Foster Care, 131 Yale L.J. 

Forum 246 (Nov. 5, 2021).
8. George, Marie-Amelie, Exploring 

Identity, 55 Fam. L. Q. 1 (2021) 
(First comprehensive analysis 
of custody litigation concerning 
children who are exploring 
their sexual identity and whose 
contesting parents disagree about 
how to treat the child. After 
providing extensive summary 
of scientific knowledge about 
adolescent and pre-adolescent 
sexual identity issues, the author 
concludes that gender identity is 
fairly stable in adolescence, but 
that pre-adolescent youth need 
freedom to explore their as-
yet unfixed gender identity and 
courts in custody disputes should 
be focusing on which contesting 
parent is best qualified to provide 
the support and freedom for the 
pre-adolescent to explore and 
discover their identity, rather 
than on which parent is “correct” 
concerning their child’s sexual 
identity).

9. Matz, Joshua, Tribe’s Trajectory 
& LGBTQ Rights, 88 U. Chi. 
L. Rev. 1733 (Nov. 2021) 
(thorough and insightful account 
of how Prof. Larry Tribe of 
Harvard Law School played a 
leading intellectual role in the 
development of constitutional 
protections for LGBTQ people 
beginning with his 1978 
constitutional law treatise and 
continuing with Supreme Court 
advocacy).

10. Melling, Louise, Religious 
Exemptions and the Family, 131 
Yale L.J. Forum 275 (Nov. 5, 
2021).

11. Severtson, Meredith Rolfs, Let’s 
Talk About Gender: Nonbinary 
Title VII Plaintiffs Post-Bostock, 
74 Vand. L. Rev. 1507 (Oct. 2021).

12. Tebbe, Nelson, The Principle and 
Politics of Liberty of Conscience, 
135 Harv. L. Rev. 267 (Nov. 2021) 
(If the Supreme Court “revisits” 
Employment Division v. Smith, 
what could take its place?).

13. Urban, Matt, Lost in the 
Minefield: Fulton’s Missed 
Opportunity to Strengthen Smith 
and the Separation of Church 
and State, 53 U. Pac. L. Rev. 207 
(Oct.2021).

14. Vergiels, Chelsea, Ohio’s New 
Dating Violence Provision: 
Getting Up to Date With U.S. 
Domestic Violence Law, 52 U. 
Tol. L. Rev. 615 (Winter 2021).

15. Widiss, Deborah A., Chosen 
Family, Care, and the Workplace, 
131 Yale L.J. Forum 215 (Nov. 5, 
2021).

16. Williams, Joseph R., The Gender 
Recognition Act: Progress for 
Transgender and Nonbinary New 
Yorkers, 93-DEC N.Y. St. B.J. 43 
(Nov/Dec 2021).

17. Wuest, Joanna, A Conservative 
Right to Privacy: Legal, 
Ideological, and Coalitional 
Transformations in U.S. Social 
Conservatism, 46 Law & Soc. 
Inquiry 964 (Nov. 2021) (irony 
that social conservatives who 
denounce a constitutional right 
to privacy in connection with 
reproductive freedom are ready 
to argue constitutional privacy in 
challenging transgender students’ 
access to restrooms and locker 
rooms).

PUBLICATIONS NOTED


