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Federal Court Rules That North Carolina Violated the 
Constitution and Title VII by Excluding Coverage for 
Gender Transition from Its Public Employee Health Plan
By Arthur S. Leonard

U.S. District Judge Loretta C. Biggs 
ruled on June 10, 2022, that the State 
of North Carolina violated the 14th 
Amendment’s Equal Protection Clause 
and Title VII’s anti-discrimination 
requirements by providing a health 
insurance plan for state employees 
and their dependents that categorically 
excludes coverage for treatments 
“leading to or in connection with sex 
changes or modifications” from the 
state health insurance plan. The court 
issued a permanent injunction against 
enforcement of the exclusion for 
medically necessary gender-affirming 
care. Kadel v. Folwell, 2022 U.S. Dist. 
LEXIS 103780, 2022 WL 2106270 
(M.D. N.C., June 10, 2022).

The exclusion written into the formal 
plan, known as the North Carolina State 
Health Plan for Teachers and State 
Employees (NCSHP), excludes both 
psychological assessment and treatment 
as well as “treatment or studies leading 
to or in connection with sex changes or 
modifications and related care.” Thus, 
on its face the plan deprives employees 
and their dependents of coverage for 
counseling, hormone therapy, or any 
surgical treatment related to gender 
transition. However, the state claims 
that it has not enforced the exclusion 
regarding counseling, so the focus of 
the case moved to treatment.

The original complaint, filed on 
March 11, 2019, alleged violations of 
the Equal Protection Clause, Title IX 
of the Education Amendments of 1972, 
and Section 1557 of the Affordable Care 
Act, naming as defendants both the 
state officials responsible for running 
the plan and three North Carolina 
public state universities.

The defendants moved to dismiss 
the case, claiming that the plan did not 
discriminate based on gender identity, 
and even if it did, the complaint failed 
to state a legal claim because neither the 
Supreme Court nor the 4th Circuit had 

ruled definitively that discrimination 
because of gender identity violates 
federal laws against sex discrimination. 
The court denied the defendants’ 
motion, 446 F.Supp.3d 1 (M.D.N.C., 
Mar. 11, 2020), and was upheld by the 
4th Circuit Court of Appeals. 12 F.4th 
422 (4th Cir., Sep. 01, 2021, as amended 
Dec 02, 2021). The Supreme Court 
rejected the state’s motion to review 
that ruling on January 18, 2022, 142 S. 
Ct. 861.

Significant legal developments took 
place in the interim, most importantly 
the 4th Circuit rendering a final 
decision in Gavin Grimm’s gender 
identity discrimination case under Title 
IX against a Virginia School District, 
Grimm v. Gloucester Cty. Sch. Bd., 972 
F.3d 586, 607 (4th Cir.), as amended 
(Aug. 28, 2020), cert. denied, 141 S. 
Ct. 2878, 210 L. Ed. 2d 977 (2021), 
and the Supreme Court’s ruling in 
Bostock v. Clayton County, 140 S. Ct. 
1731 in June 2020, holing that because 
it is impossible to discriminate against 
somebody due to their transgender 
status without discriminating, at least 
in part, because of their sex, such 
discrimination violated Title VII of 
the Civil Rights Act of 1964. Although 
Justice Neil Gorsuch, writing for the 
Court, said that the only question 
the Court was deciding was whether 
claims for discrimination because of 
sexual orientation or transgender status 
could be brought under Title VII, in 
January 2021 President Joe Biden’s 
first Executive Order embraced the 
Bostock ruling and asserted that its 
reasoning applied to all federal laws 
banning sex discrimination. The Biden 
interpretation, as adopted by federal 
agencies, is under challenge in several 
different lawsuits.

Shortly after the Bostock ruling was 
announced, the plaintiffs amended their 
complaint in August 2020 to add another 
plaintiff, a transgender state employee 

who asserted a claim of discrimination 
in employee benefits in violation of Title 
VII. Since health insurance is a form of 
compensation as an employee benefit, 
such discrimination would come within 
the ambit of Title VII. The Title VII 
claim was asserted against both the plan 
and the agency for which this additional 
plaintiff worked, the Department of 
Public Safety (DPS).

The Supreme Court’s refusal to 
review the 4th Circuit’s decision on 
Judge Biggs’ denial of defendants’ 
motion to dismiss, taken together with 
the 4th Circuit’s Grimm ruling, was 
enough to persuade the universities 
to settle the claims against them, 
leaving the state health plan’s leaders 
(the State Treasurer and the Executive 
Director of the Plan) and DPS as the 
remaining defendants. Thus, the Title 
IX claim fell out of the case, although 
the interpretation of Title IX will be 
relevant if Judge Biggs eventually rules 
on the Affordable Care Act (ACA) 
claim. After discovery, the plaintiffs 
and defendants moved for summary 
judgment on the issue of liability under 
Equal Protection, Title VII, and the 
ACA, with the understanding that if the 
court ruled in favor of plaintiffs, there 
would have to be a trial later on the 
issue of damages if the parties did not 
settle plaintiffs’ monetary claims. (The 
issue of injunctive relief is not up to a 
jury.) 

Before addressing the merits of the 
plaintiffs’ discrimination claims, Judge 
Biggs devoted considerable discussion to 
the plaintiffs’ motion to block testimony 
by various “expert witnesses” presented 
by the state, all of whom were deposed 
during discovery. After detailed analysis 
of their proposed testimony, contrasted 
with the plaintiff’s expert testimony 
provided through an extensive amicus 
brief by a group of major medical 
professional associations, the judge 
exercised her function as a gatekeeper 
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against irrelevant or unqualified expert 
testimony by significantly limiting 
what the “experts” could testify about 
in connection with this case. In such a 
contest, the broad consensus of highly 
respected professional associations 
will weigh heavily against the views of 
dissenting “outliers.”

Judge Biggs found that many of the 
“expert” opinions concerning gender-
affirming care espoused by defendants’ 
experts were not supported by the kind 
of research and data that is necessary to 
allow experts to offer their professional 
opinions in evidence. Their testimony 
was similar in many respects to the 
sort of “expert testimony” that has been 
ruled out in many lawsuits challenging 
anti-transgender discrimination in 
schools, health care, and employment. 
Several of them referred scornfully to 
a “Transgender Treatment Industry” 
that was attempting to “silence open 
public debate on the risks and benefits 
of transgender medical procedures 
and political ideologies.” The judge 
noted that some of the experts were 
“connected” to Alliance Defending 
Freedom, which battles to defend 
transphobic policies from a religious 
perspective.

Turning to the merits of the case, 
Judge Biggs relied heavily on the 
Supreme Court’s Bostock ruling and 
the 4th Circuit’s Grimm ruling for her 
key holdings. Although the Supreme 
Court has not yet ruled on whether 
gender identity discrimination claims 
merit “heightened scrutiny” under 
the Equal Protection Clause, which 
would require the state to show that it 
had a highly persuasive reason for its 
discriminatory policy, the Supreme 
Court has established such a standard 
for sex discrimination claims. Judge 
Biggs found that the reasoning of 
the Bostock decision supported the 
plaintiffs’ arguments for heightened 
scrutiny on their equal protection claim 
as a form of sex discrimination, and 
that the state’s justifications were not 
sufficient to withstand such scrutiny.

The judge rejected the defendants’ 
argument that their policy was not 
discriminatory against transgender 
individuals. She found it discriminatory 
on its face, commenting that “the broad 

language of the Plan distinguishes 
between medically necessary treatments 
that align with the member’s biological 
sex and medically necessary treatments 
– often the same medically necessary 
treatments – that do not align with his 
sex.” Thus, the plan discriminates based 
on sex. Indeed, she wrote, the plan 
“transparently discriminates against 
its transgender members,” rejecting 
the defendants’ argument that the plan 
discriminates based on “diagnosis,” 
rather than on the identity of people. The 
opinion includes a lengthy, sophisticated 
dissection of the defendant’s arguments, 
weaving in key aspects of the Grimm 
and Bostock rulings to bolster the 
court’s conclusion of a constitutional 
violation, and noting that one of the 
defendants’ experts had conceded that 
gender-affirming care is appropriate in 
some cases, which cuts directly against 
the plan’s categorical exclusion of such 
care. 

Judge Biggs granted summary 
judgment to the plan on the Title VII 
claim, however, finding that the plan 
is not an employer or the agent of an 
employer under that statute, which 
applies only to discrimination in 
employment. 

However, the judge granted summary 
judgment to the plaintiffs on the Title 
VII claim against the Department of 
Public Safety (DPS), the employer of 
the plaintiff, even though it argued that 
it had nothing to do with dictating the 
content of the plan, but merely provided 
insurance to its employees through 
the state plan as required by state law. 
Summoning the reasoning that she had 
used in her earlier ruling to deny the 
universities’ motions to dismiss the 
Title IX claims, Judge Biggs found that 
although DPS did not make the decision 
to exclude gender-affirming healthcare 
coverage, nonetheless as an employer 
offering that plan to its employees as 
part of their compensation, it could be 
held liable under Title VII for providing 
a plan with such an exclusion. 

Thus, she concluded, the DPS 
employee who was denied coverage 
for gender-affirming care could assert 
the Title VII discrimination claim 
against his employer and has a claim 
for damages. This plaintiff received 

hormone treatments and surgery to 
transition, but was denied insurance 
coverage and had to come up with 
substantial money for these services on 
her own, and thus had a compensable 
injury. “The fact that DPS did not create 
the plan or decide what it covered is 
not dispositive,” wrote the judge. “Put 
simply, if DPS had not provided [the 
plaintiff] with discriminatory health 
insurance, she would not have been 
injured. DPS’s conduct is therefore a 
but-for cause of her injury.”

Judge Biggs refrained from ruling 
on the Affordable Care Act claim 
for the simple reason that whether 
an insurance plan can be sued for 
discrimination under the ACA is up in 
the air because of a regulation adopted 
by the Trump Administration, which 
interpreted the discrimination provision 
to apply only to the providers of health 
care, not to insurance companies and 
plans. The validity of that regulation 
is much contested, and the Biden 
Administration has indicated it will be 
replaced with a new one, although the 
process of repealing and replacing a 
regulation is time-consuming under the 
Administrative Procedure Act. Judge 
Biggs decided that a ruling on the ACA 
claim could await that development, and 
the wait was not harmful to plaintiffs, 
because she was already ruling in their 
favor on the Equal Protection and Title 
VII claims.

To effectuate her summary judgment 
ruling, the judge issued an order that 
will “permanently enjoin NCSHP from 
enforcing the Plan’s exclusion and 
order NCSHP to reinstate coverage 
for ‘medically necessary services of 
treatment for gender dysphoria.’” She 
also granted the plaintiffs’ motion to 
place under seal portions of the expert 
reports and testimony in the court 
records that describe in detail the 
medical records of individual plaintiffs 
in the case, in order to protect their 
privacy rights. 

In concluding her opinion, Judge 
Biggs asserted that “politics and 
emotion are not admissible as evidence 
in a court of law. Plaintiffs’ doctors, 
their experts, every major medical 
association, and Defendant’s own third-
party administrators all agree that, in 
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certain cases, gender affirming medical 
and surgical care can be medically 
necessary to treat gender dysphoria. 
Defendants attempt to create scientific 
controversy in this uniform agreement 
through experts who mix their scientific 
analysis with hypothetical speculation 
and political hyperbole. Only science 
that is relevant, reliable, and offered 
by a qualified expert is admissible, 
however, and the admissible portions 
of Defendants’ expert’s testimony, even 
when taken in the light most favorable to 
Defendants, do not justify the exclusion 
at issue. Defendants’ belief that gender 
affirming care is ineffective and 
unnecessary is simply not supported 
by the record. Consequently, their 
categorical sex- and transgender-based 
exclusion of gender affirming treatments 
from coverage unlawfully discriminates 
against Plaintiffs in violation of the U.S. 
Constitution and Title VII.”

The defendants have an important 
strategic decision to make. They can try 
to appeal this ruling to the 4th Circuit 
and ultimately the Supreme Court, they 
can go to trial and let a jury determine 
the damages and then haggle over the 
amount in a posttrial motion, or they 
can follow the pragmatic lead of the 
state universities and settle the case. 

The plaintiffs are represented by 
Lambda Legal, the Transgender Legal 
Defense and Education Fund, and 
attorneys from McDermott Will & 
Emery LLP. The influential amicus brief 
on behalf of the American Psychiatric 
Association and several other major 
professional health care associations 
was produced by Brooks, Pierce, 
McLendon, Humphrey & Leonard, of 
Greensboro and Raleigh, N.C.

Judge Biggs was appointed to the 
district court by President Barack 
Obama. She also presided in a case 
challenging North Carolina’s refusal 
to issue new birth certificates for 
transgender individuals without proof of 
“sex reassignment surgery,” which was 
recently settled on terms satisfactory 
to the plaintiffs. See separate article 
below. ■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. District Court Denies Preliminary 
Injunction to High School Christian Club 
Seeking Official Recognition Contrary 
to School’s Anti-Discrimination Policy
By Jason Miranda

Judge Haywood S. Gilliam, Jr. of 
the U.S. District Court for the Northern 
District of California denied a motion 
for preliminary injunction brought by 
the Fellowship of Christian Athletes 
against the San Jose Unified School 
District Board of Education. Fellowship 
of Christian Athletes v. San Jose 
Unified Sch. Bd. Of Educ., 2022 U.S. 
Dist. LEXIS 97738, 2022 WL 1786574 
(N.D. Cal. June 1, 2022). The plaintiff, 
Fellowship of Christian Athletes (FCA), 
is an “international religious ministry” 
that claims the San Jose Unified School 
Board District) violated the Equal 
Access Act (EAA), and the First and 
Fourteenth Amendments of the U.S. 
Constitution when it denied official 
recognition as a student group.

The District has a non-discrimination 
policy for all school-recognized 
and sponsored activities, requiring 
that all activities “shall be free from 
discrimination based on gender, gender 
identity and expression, race, color, 
religion, […], sexual orientation or 
the perception of one or more of such 
characteristics.” The FCA requires 
representatives to affirm FCA’s Christian 
beliefs, where they “shall not subscribe 
to or promote any religious beliefs 
inconsistent with these beliefs.” As 
part of their conduct standards, student 
leaders within FCA clubs must agree 
with the “Sexual Purity Statement” 
which dictates the belief that marriage 
is between “one man and one woman 
in a lifelong commitment.” A previous 
version of this statement, which is the 
one originally brought to the District, 
explicitly condemns homosexual acts 
and relations.

District high schools, including 
Pioneer, Willow Glen, and Leland, all 
recognize student organizations under 
the Associated Student Body (ASB). 
Recognition is conditional on acceptance 

and commitment to the District’s non-
discrimination policy. Around April 2019, 
a teacher at Pioneer posted the FCA’s 
Sexual Purity Statement on a classroom 
whiteboard, expressing concern and 
disappointment in the policy, and inviting 
students to comment. As a result, around 
May 2019, the District revoked ASB 
recognition for FCA chapters at Pioneer, 
Willow Glen, and Leland high schools 
citing the non-discrimination policy. 
The District maintained that FCA was 
in violation by asking student leaders to 
agree with certain religious beliefs that 
they found to be objectionable.

ASB-recognized club leaders are 
required to affirm statements similar 
to those of the non-discrimination 
policy, ensuring that leaders allow any 
student currently enrolled at the school 
to join, participate, and be allowed to 
hold positions of leadership within the 
club. The District requires that student 
leaders not adopt any policy that 
restricts membership, participation, or 
leadership based on any of the protected 
characteristics/associations within the 
non-discrimination policy, even listing 
them in their entirety. The policy 
does allow for non-discriminatory 
criteria such as regular attendance, 
active participation, or even academic 
performance.

Upon losing recognition, Pioneer 
FCA became a “student interest group” 
which, while not enjoying the benefits of 
school funding or yearbook participation, 
is still allowed to meet on campus. The 
other two chapters simply dissolved. As a 
result, while FCA was given conditional 
approval during the 2020-2021 school 
year due to the ongoing COVID-19 
pandemic, it was denied recognition the 
following year. FCA sought a mandatory 
preliminary injunction which would 
allow it to be ASB-recognized while the 
lawsuit proceeds.
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Discussing the legal standards of 
a preliminary injunction, relied on the 
Supreme court’s decision in Winter v. 
Nat. Res. Def. Council, Inc., 555 U.S. 
7 (2008). He describes preliminary 
injunctions as an “extraordinary 
remedy.” According to Winter, such 
preliminary relief requires the plaintiff 
to show the likelihood of success on 
the merits, likelihood of suffering 
irreparable injury in the absence of the 
injunction, that the balance of equities 
tips in the complainant’s favor, and 
that public interest supports granting 
the relief. Likelihood of success on the 
merits is the most important factor. 

Foundational to this case is the First 
Amendment, guaranteeing the rights 
of religion, speech, press, assembly, 
and petition. While not explicitly listed 
within the Constitution, the Supreme 
Court, through NAACP v. Alabama, 357 
U.S. 449 (1958), recognized the right 
to freedom of expressive association. 
Like-minded individuals may associate 
with each other free from state 
interference, but this may conflict with 
anti-discrimination laws if construed 
to prevent such associations from 
excluding certain protected classes. In 
their petition for preliminary injunction, 
FCA argues that the District’s policies 
violated their freedom of speech, their 
freedom of religion, and their freedom 
of expressive association.

Throughout the opinion, Judge 
Gilliam cites two landmark cases with 
facts eerily similar to that of the instant 
case. The first, Alpha Delta Chi-Delta 
Chapter v. Reed, 648 F.3d 790 (9th 
Cir. 2011), deals with a similar non-
discrimination policy, where a state 
university denied school recognition 
to a Christian organization due to the 
group’s violation of the school’s anti-
discrimination policy. The second case 
is Christian Legal Society v. Martinez, 
561 U.S. 661 (2010), where the Supreme 
Court dealt with another nearly identical 
set of facts, holding that a law school’s 
anti-discrimination policies did not 
violate the religious group’s First 
and Fourteenth Amendment rights 
to freedom of speech, religion, and 
expressive association.

Judge Gilliam begins his analysis 
of FCA’s constitutional arguments by 

discussing the limited public forum 
doctrine as it relates to freedom of 
speech and expressive association. A 
government may impose restrictions 
to the use of a limited public forum so 
long as it does not discriminate against 
speech or viewpoint. An allowable 
restriction is one “unrelated to the 
content of expression” that could be 
deemed as “neutral,” regardless of 
incidental effects on some members. 
Christian Legal Society, 561 U.S. at 
695. Judge Gilliam applies the limited 
public forum test to the situation at hand, 
first analyzing whether the District’s 
policy is reasonable in light of the ASB 
program’s purpose to foster inclusivity 
and then determining whether the policy 
is “neutral as to content and viewpoint.” 
Alpha Delta, 648 F.3d at 802. Because 
the ASB program’s purpose is to 
ensure equal access to engagement 
with school activities, the enactment 
of the anti-discrimination policy is 
reasonable in light of the purpose. The 
policy, having been implemented prior 
to the dispute, also shows that it was 
neutral to viewpoint, since it did not 
seek to suppress the expression of any 
one particular group such as FCA. As a 
result, Judge Gilliam concludes that the 
policy passes the limited public forum 
test and the plaintiffs are unlikely to 
succeed on their freedom of speech and 
expressive association claims.

The argument then moves on to 
freedom of religion. FCA claims the 
policy infringes on its right to free 
exercise of religion. From the jump, 
Judge Gilliam cites Employment Div., 
Dept. of Human Resources of Oregon 
v. Smith, 494 U.S. 872 (1990), which 
holds that an individual is not relieved 
from compliance with a “valid and 
neutral law of general applicability” 
that either allows or disallows conduct 
that their religion allows or disallows. 
In other words, a religiously neutral 
policy that is not in violation of the 
First Amendment’s freedom of religion 
clause if it incidentally burdens an 
individual’s religious beliefs. As such, 
while later considering other arguments 
raised by the plaintiffs, the judge shuts 
this argument down, stating that the 
District’s anti-discrimination policy is 
one that applies to all ASB clubs and 

does not impose special limitations on 
FCA or other religious groups that are 
not imposed on all others.

Judge Gilliam dismisses the Equal 
Protection Clause claim, stating that 
a group must show that they have 
been treated “differently” because of 
their religion. Because the District’s 
policy is of general applicability, the 
court concludes FCA, while having 
incidentally been burdened by the 
policy, is not treated differently from 
other student groups on the basis of their 
religious beliefs.

The argument then moves to FCA’s 
belief that their rights under the EAA 
have been violated. The EAA, passed 
in 1984, prohibits discrimination 
against students who seek to conduct 
meetings within their school on the 
basis of religious, political, or other 
non-curricular subjects. A violation 
of the EAA requires that a school has 
denied equal access, meaning access 
on the same terms, to all student 
groups. The EAA allows for exceptions 
when the restriction is based on a non-
pretextual reason, meaning expression 
may be limited when it violates the 
requirement of content-neutrality. The 
court cites Truth v. Kent School Dist., 
542 F.3d 634 (9th Cir. 2008), which 
dealt with a similar set of facts in which 
a high school declined recognition to 
a Bible study group due to the group’s 
requirement that all members be 
Christian, thus violating the school’s 
anti-discrimination policies. Judge 
Gilliam concludes that the District’s 
policies are content-neutral and thus, not 
in violation of the EAA.

FCA also argues that the District’s 
policies give wiggle room for 
discretionary exceptions, allowing 
the District to pick and choose among 
those who will be subject to the anti-
discrimination policy. Judge Gilliam 
cites Fulton v. City of Philadelphia, 141 S. 
Ct. 1868 (2021), a recent Supreme Court 
case involving a city policy prohibiting 
foster care agencies from rejecting 
prospective foster parents on the basis 
of sexual orientation. Here, the Supreme 
Court found that the city’s contract 
with the agency allowed for “a formal 
system of discretionary exceptions,” 
thus making the policy not one of 
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“general applicability”. FCA similarly 
contends that the District’s policy allows 
for unfettered discretionary exceptions, 
even though the District’s policy does 
not on its face allow for exceptions and 
explicitly states that it applies to all 
ASB student groups. As a result, Judge 
Gilliam concludes that FCA has failed to 
clearly prove their argument.

In their last argument, FCA believes 
the District’s policy has been selectively 
enforced in violation and cites examples 
of clubs which have been “allowed” 
regardless of their restrictions on 
membership and leadership. The FCA 
plays a game of pointing fingers, listing 
clubs that appear based on their names 
to have restrictive requirements, such as 
the Girls Who Code club, the Big Sister/
Little Sister club, the Girls Circle club, 
and the Simone club, contending that all 
have been allowed to select members 
and leaders on the basis of sex. The 
District quickly and briefly explains 
the situation, stating that some of these 
clubs, while hinting at a restrictive 
membership, are quite open and have 
male members in leadership, regardless 
of the name of the club. Others, such as 
the Simone Club and the Girls Circle 
club, are not ASB-recognized groups. 
The District also contends that even 
if FCA were to show past selective 
enforcement, it has implemented new 
policies to ensure compliance. As a 
result, FCA has failed to back their 
claim of selective enforcement.

To complete his analysis, Judge 
Gilliam reviews the remaining two 
Winter factors – irreparable harm and 
the balance of equities/public interest. 
Following Supreme Court precedent, 
when the government is a party to a 
case, the balance of equities and public 
interest factors are to be combined. As 
for irreparable injuries, the judge states 
that any violation of a First Amendment 
right, no matter how minute, constitutes 
irreparable harm. Should the District 
be found to be in violation of FCA’s 
constitutional rights and the EAA, they 
will subsequently be deemed to have 
caused irreparable harm. For balance 
of equities and public interest, the 
court rules the balance does not tip in 
FCA’s favor after weighing the First 
Amendment complaints as well as the 

costs to exclusion faced by students 
subject to FCA’s exclusionary behavior.

Judge Gilliam’s opinion is thorough 
and detailed. He concludes that FCA 
has not met its burden of proof for 
requesting a preliminary injunction. 
FCA has filed an appeal with the Ninth 
Circuit. It will be very interesting to 
see how the Ninth Circuit handles this 
appeal, as several of the cases cited 
within this opinion are Ninth Circuit 
cases with incredibly similar facts 
and results. But, as shown by recent 
Supreme Court rulings, precedent is 
not always binding, and facts may be 
distinguished between cases. The Ninth 
Circuit, once a liberal stronghold, has 
shifted in a more conservative direction 
thanks to Donald Trump, who appointed 
ten judges to the circuit in four years 
(compared to only seven by President 
Obama in eight years). 

The extensive list of counsel 
representing the parties and amici spans 
nearly two pages of the opinion in the 
LEXIS version. Most notably, the Becket 
Fund for Religious Liberty and affiliated 
counsel represent the FCA student 
groups from the three high schools, 
and amicus briefs were filed on behalf 
of groups advocating separation of 
church and as well as religious freedom 
groups. Judge Gilliam was appointed by 
President Barack Obama. ■

Jason Miranda is a law student at New 
York Law School (class of 2024).

Supreme Court 
Overruling of Roe 
v. Wade Poses 
Danger for LGBT 
Rights
By Arthur S. Leonard

On June 24, the Supreme Court 
ruled 5-4 in Dobbs v. Jackson 
Women’s Health Organization, 2022 
WL 2276808, 2022 U.S. LEXIS 3057, 
that “the Constitution does not confer 
a right to abortion.” Justice Samuel 
Alito’s opinion for a five-member 
majority of the Court, which did not 
change in any material way from the 
draft leaked earlier this year, embraces 
the “originalist” contention that the 14th 
Amendment, adopted in 1868, means 
what the generation that adopted it 
thought that it meant, as evidenced 
by the legal status of abortion at that 
time. Chief Justice Roberts did not 
sign the majority opinion, writing 
separately to concur in the judgment 
that the Mississippi law at issue was 
unconstitutional, but not agreeing to 
overrule Roe v. Wade, 410 U.S. 113 
(1973) or Planned Parenthood v. Casey, 
505 U.S. 833 (1993), outright.

The case concerns a Mississippi 
law that prohibits abortions where the 
“probable gestational age of the unborn 
human being has been determined to 
be greater than fifteen (15) weeks,” 
except in a “medical emergency” or in 
the case of a “severe fetal abnormality.” 
The district court (379 F.3d 549) and 
the 5th Circuit (945 F.3d 265) correctly 
construed existing precedents to make 
this law unconstitutional because 
it prohibited abortions prior to the 
viability of the fetus (i.e., developed 
to the point where it could survive 
independently), so the state was enjoined 
from enforcing it while the case 
proceeded. The Supreme Court granted 
certiorari in an interlocutory appeal 
from the preliminary injunction to 
determine whether it is unconstitutional 
to prohibit abortions at any time before 
the point of viability.
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Although the cert petition contended 
that the case could be decided without 
overruling existing precedents, it 
also suggested that this would be an 
appropriate case in which to “revisit” 
the Court’s abortion precedents. Once 
the case got to the merits briefing 
stage and oral argument, the state 
was arguing that resolving this case 
required determining whether a 
pregnant woman’s right to have an 
abortion is constitutionally protected, 
the Solicitor General, representing the 
federal government, agreed with that 
contention, and Justice Alito’s opinion 
does not address whether the case 
could be decided without determining 
whether Roe v. Wade should be 
overruled.

Under the Court’s reasoning, because 
the Constitution does not explicitly 
mention abortion, the question whether 
it can be interpreted as protecting 
a woman’s right to terminate her 
pregnancy depends on the language of 
the 14th Amendment (text) and how it 
would be understood in 1868. As of then, 
Alito contended, abortion was either 
criminalized or considered unlawful in 
most of the states, so a right to have an 
abortion could not be considered part 
of the “liberty” protected by the Due 
Process Clause of the 14th Amendment, 
under which the test he discerned from 
caselaw was “whether the right at issue 
in this case is rooted in our Nation’s 
history and tradition and whether it is 
an essential component of what we have 
described as ‘ordered liberty.’”

Alito’s approach to applying this 
test follows the brand of originalism 
promoted by the late Justice Antonin 
Scalia, who responded to the progressive 
view that the Constitution needs to be 
reinterpreted for modern times – called 
the “Living Constitution” doctrine – by 
stating that the Constitution was “dead, 
dead, dead” in the sense that its meaning 
was fixed at the time it was adopted. 
Although elements of originalism of 
this brand have shown up from time 
to time in opinions by the justices, 
Alito’s opinion in Dobbs (and Thomas’s 
opinion a day before in Bruen, discussed 
below) mark its strongest acceptance in 
an opinion endorsed by a majority of 
the Supreme Court.

Responding to the government’s 
argument that the Court should apply 
“stare decisis,” Alito’s opinion contended 
that it does not apply in this case 
because Roe v. Wade, the 1973 decision 
that first recognized this right, was 
“egregiously” wrong, poorly reasoned, 
created an unworkable approach to 
the issue, and did not generate any 
significant reliance interest that would 
be upset by overruling it. Alito quoted 
several “liberal” or “progressive” legal 
scholars who wrote articles criticizing 
the reasoning of Roe v. Wade, argued 
that in Planned Parenthood v. Casey, 
decided two decades later, the Court 
provided no more reasoning to support a 
“viability” test for determining whether 
the state could prohibit an abortion from 
being performed, merely asserting it. 

Much of Alito’s opinion, and a lengthy 
appendix, were devoted to disputing the 
historical account in the Roe decision, 
which asserted that prohibitions of 
abortion were not established until a 
wave of 19th century legislation resulted 
in statutory bans through the U.S. by 
the 20th century. Alito documented 
the existence of numerous state laws 
banning abortions in effect in 1868 
when the 14th Amendment was adopted, 
and he noted that some of them did not 
even provide exceptions to save the life 
of the pregnant woman. 

A joint dissenting opinion by Justices 
Stephen Breyer, Sonia Sotomayor and 
Elena Kagan forcefully repudiated all 
of Alito’s points at length, noting that 
this is the first time in its history that 
the Supreme Court has rescinded an 
individual right that it had previously 
recognized, and that access to abortion 
plays a central role in the lives of 
women, such that making it unavailable 
would render women second-class 
citizens. The dissent rejected the tight 
tie to history as a determinative factor in 
deciding whether there is a fundamental 
right, in a way reminiscent of Justice 
Anthony Kennedy’s opinions for the 
Court in cases like Lawrence v. Texas, 
539 U.S. 558 (2003) and Obergefell v. 
Hodges, 576 U.S. 644 (2015).

Chief Justice John Roberts wrote 
separately, not signing Alito’s opinion 
and concurring only in the judgement 
that the Mississippi law could survive 

judicial review, arguing that the law 
could be upheld without overruling Roe 
v. Wade and Casey, by modifying those 
holdings to abandon the “viability” line 
(about 24 weeks). In Roberts’ view, the 
Court should not overrule a precedent 
outright if it is not necessary to do so 
to reach the result the Court deems 
appropriate in a particular case. In this 
case, it was in his view possible to find 
that a 15-week line, based on what is 
now known about the development of a 
fetus in pregnancy, is a reasonable one.

The federal government, speaking 
through the Solicitor General, had 
argued to the Court that overruling 
Roe v. Wade would endanger such 
precedents as Lawrence v. Texas, which 
recognized the right of gay people to 
have sex, and Obergefell v. Hodges, 
which recognized the right of same-
sex couples to marry. Both of those 
cases relied on the concept of “liberty” 
protected by the Due Process Clause of 
the 14th Amendment, as developed in a 
series of cases over the course of the 20th 
century, and both had prominently cited 
Roe v. Wade and Casey as precedents 
for the right to individual autonomy 
in making important life decisions, 
such as whether to have a child. Other 
precedents that could be endangered by 
the Court’s approach in this case include 
Loving v. Virginia, which struck down 
a state law against interracial marriage, 
and Griswold v. Connecticut, which 
struck down a state law prohibiting 
distribution and use of contraceptives 
for preventing pregnancy. Both Loving 
and Griswold relied, at least in part, on 
an “unenumerated” fundamental right 
identified by the Court. Griswold’s Due 
Process component was a particularly 
important precedent for Lawrence v. 
Texas, and Loving was particularly 
important for Obergefell v. Hodges.

Justice Thomas signed Alito’s 
opinion, but in a separate concurring 
opinion he called for the Court to 
“revisit” Lawrence v. Texas and 
Obergefell v. Hodges in appropriate 
cases. He has repeatedly described those 
decisions as being wrong, as he rejects 
the doctrine of substantive due process 
completely, arguing that the language 
of the Due Process Clause on its face 
only requires procedural fairness and 
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regularity in cases where the state is 
abridging life, liberty, or property rights. 
This is not the first time he has called on 
the Court to reconsider those cases, and 
significantly no other justice signed on 
to his opinion. 

As in his leaked draft, Alito asserted 
that the Court was only deciding 
about abortion, which he said was a 
unique subject, and stated: “Nothing 
in this opinion should be understood 
to cast doubt on precedents that do 
not concern abortion.” He expanded 
on this point in the final version of the 
opinion, responding to the dissenters’ 
assertion that this new ruling endangers 
those key LGBT rights precedents. In 
addition to reasserting the uniqueness of 
abortion because it involves “potential 
life,” he said that there might be other 
constitutional theories that could be 
used to support those other decisions, 
without specify what they might be. 
We observe that in both Lawrence and 
Obergefell, the Petitioners had made 
Equal Protection arguments in addition 
to Due Process arguments. In Lawrence, 
Justice Sandra Day O’Connor concurred 
in the result – striking down the Texas 
“Homosexual Sodomy Law – but on 
equal protection rather than due process 
grounds, and Justice Kennedy’s opinion 
acknowledges that petitioners in that 
case could mount a plausible equal 
protection challenge, but that deciding 
the case on Due Process grounds 
was preferable. In Loving v. Virginia, 
the Court principally relied on equal 
protection to hold the law against 
interracial marriages unconstitutional, 
secondarily speaking in terms of due 
process, so that the Loving case would 
probably not be subject to serious 
challenge based on Dobbs. 

Those who fear that the Court 
might immediately launch on a course 
of overruling all significant past 
substantive due process decisions 
should note that the Supreme Court 
does not spontaneously reopen cases 
long ago decided in order to overrule 
them. A new case has to come up to the 
Court through the litigation process. In 
the case of Lawrence or Obergefell, a 
new case would require a state to enact a 
new sodomy law or prosecute somebody 
for consensual private gay sex involving 

adults under an existing law not repealed 
in response to Lawrence (of which 
there remain several) to generate a new 
case on that subject, and a state would 
have to defy the Obergefell ruling and 
refuse to grant licenses, or otherwise 
to discriminate against existing same-
sex marriages, to generate a new case 
to get that issue before the Court. This 
might take several years to unfold, and 
assuming lower courts would apply 
Lawrence and Obergefell in the relevant 
cases, might never reach the Court if it 
sticks to this observation and refuses to 
grant certiorari.

Justice Kavanaugh wrote a 
concurring opinion, while also signing 
Alito’s opinion, emphasizing his view 
that the Court’s holding is that the 
Constitution is “neutral” on the subject 
of abortion, but the dissenters criticized 
this assertion as failing to recognize 
the impact that overruling Roe and 
Casey will have, in light of the recent 
trend in conservative states to enact 
new restrictions and bans on abortion in 
anticipation of the Court’s ruling. Some 
states have long since passed “trigger” 
laws outlawing abortion intended to 
spring into effect upon an overruling of 
Roe and Casey by the Supreme Court. It 
is hardly “neutral” to suddenly withdraw 
a right that has been recognized for 
almost 50 years.

Alito’s originalism approach in this 
case contradicts a century of Supreme 
Court decision-making, the dissenters 
observed, and is directly inconsistent 
with a series of Supreme Court opinions 
starting with Roe v. Wade and extending 
through half a dozen or more decisions 
dealing with challenges to various state 
restrictions and regulations affecting 
abortion, all of which had accepted 
Roe and Casey (from 1993) as settled 
precedents.

Just a day earlier, Justice Clarence 
Thomas took a similar “originalism” 
approach in writing for a 6-3 majority 
in New York State Rifle & Pistol 
Association v. Bruen, 2022 U.S. 
LEXIS 305, a case challenging a New 
York law that required a person who 
sought a license to carry arms outside 
their home to show that they had some 
individualized need to do so, a standard 
that could not be met by a general 

assertion of fearfulness from regularly 
being in a high crime neighbor. Thomas 
wrote for the Court that because it had 
determined several years ago in Heller 
that the 2nd Amendment clearly protects 
an individual’s right to bear arms, 
a state must apply the same license 
requirements to everybody, regardless 
of whether they just want to keep a 
handgun in their home for self defense 
or want to carry one about in public for 
the same reason. Since New York did 
not require people seeking a limited 
license to possess a gun in their home 
for purposes of self defense to show any 
particularized need, wrote Thomas, it 
could not impose such a requirement 
on people seeking an unrestricted 
license, given at the discretion of law 
enforcement authorities. 

The 2nd Amendment is part of the Bill 
of Rights adopted in 1791. Thomas said 
that it was widely recognized in 1791 for 
that people could be armed in public, so 
that is what the 2nd Amendment protects. 
And since the right is protected based 
on the 1791 meaning of the language, 
the state may not infringe that right for 
any individual without a substantial 
justification on the state’s part. Putting 
the burden on the individual to show 
that they need the gun is, in the Court’s 
view, unconstitutional.

This will require New York and 
several other states to rethink their gun 
control laws and will affect the ability of 
the federal government and the states to 
undertake new initiatives to protect the 
public from the plague of guns.

These two cases well illustrate the 
agenda of the super-charged activist 
conservative majority bolstered by 
Trump’s three appointments to the 
Court, imposing, in a way inconsistent 
with the Court’s major civil rights 
precedents of the 20th century, their 
backwards-looking approach to the 
interpretation of a Constitution frozen 
in time. ■
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Nevada U.S. District Court Allows Transgender Plaintiff to 
Replead Retaliation Claim Against Former Employer That 
Violated Settlement Agreement by Revealing Plaintiff’s 
Gender Identity to Subsequent Employer
By Matthew Goodwin

On May 31, 2022, Judge Jennifer A. 
Dorsey of the U.S. District Court for 
Nevada enforced an arbitration clause 
against a transgender man, to which he 
had consented during onboarding for a 
job that he held for approximately five 
days. Lee v. Am. Homes 4 Rent, L.P., 
2022 U.S. Dist. LEXIS 97510, WL 
1785448. Judge Dorsey dismissed the 
plaintiff’s sex and gender identity claims 
against both of his former employers 
named in the suit, but granted him leave 
to amend his complaint against the 
earlier employer on a retaliation claim.

Plaintiff Jaemon Lee sued two former 
employers earlier in 2022, American 
Homes 4 Rent (referred to in the opinion 
and herein as AH4R) and Boyd Gaming 
Corporation (Boyd) alleging sex and 
gender identity discrimination under 
Title VII, intentional and negligent 
infliction of emotional distress, bad 
faith, and, as to Boyd, interference with 
prospective business relations. However, 
the facts of the case date back to 2019 or 
2020 when Lee, an architect, had filed 
discrimination and retaliation charges 
against Boyd with the Nevada Equal 
Rights Commission (NERC) that resulted 
in a negotiated settlement in mid-2020 
(Settlement Agreement or Agreement). 
That Agreement bound Boyd to secrecy 
respecting its terms and the allegations 
Lee had made against Boyd. 

Lee’s complaint alleged that his 
manager at AH4R, Philip Irby, is friends 
with his former manager at Boyd, Nathan 
Hirschi, and that Hirschi violated the 
Settlement Agreement and disclosed to 
Irby the conditions of Lee’s termination 
from Boyd. According to Lee, he 
was terminated by AH4R because 
they discovered, through Hirschi’s 
impermissible disclosure, that Lee is 
transgender and had made a complaint 
based on transgender discrimination 
against Boyd. AH4R claims they “’had 

received complaints about [Lee]’” and 
that is why he was terminated. However, 
AH4R did not provide details to Lee 
concerning the alleged complaints made 
against him, and the opinion does not 
provide any of these details. AH4R 
moved to dismiss on the basis of an 
arbitration agreement between Lee and 
AH4R.

Generally, employees who are subject 
to mandatory arbitration do not know 
that they have waived their right to access 
courts, and this may have been the case 
with Lee—although that was not the 
court’s finding. Once Lee sued, AH4R 
moved to enforce an arbitration clause it 
alleged Lee signed electronically while 
onboarding that “explicitly requires 
‘claims for unlawful discrimination’ on 
the basis of ‘sex [and] gender identity 
expression’ to be arbitrated.” 

Lee argued he never explicitly signed 
an arbitration agreement but, rather, had 
“only electronically input his name to 
complete the ‘arbitration agreement’ 
onboarding task, just as he did for all 
the other ‘non-contractual’ [onboarding] 
tasks.” Put differently, Lee complained—
as do many who fight arbitration 
clauses—that the arbitration contract was 
not adequately presented as a contract 
but was part-and-parcel of a take-it-or-
leave-it set of electronic documents he 
had to sign to start working at his job.

Employees prefer to avoid arbitration 
for several reasons including, but not 
limited to, high fees, inconvenient 
forum, lack of discovery, and limited 
judicial review. Lee’s exact objections to 
arbitration are not clear from the opinion 
or the other documents reviewed for this 
article.

Therefore, as to Lee’s claims against 
AH4R, the question before the court was 
whether Lee had signed the arbitration 
agreement and, if so, whether the 
controversy was within the scope of 

the arbitration agreement. Here Judge 
Dorsey did not find persuasive “Lee’s 
argument that he did not ‘explicitly 
sign’ the agreement because he 
merely ‘input his name as if he was 
completing the other non-contractual 
onboarding tasks[.]’” “[...]When properly 
authenticated, electronic signatures 
have long been accepted by the courts 
as an equivalent to a handwritten 
signature. AH4R has provided sufficient 
documentation to authenticate Lee’s 
signature on the agreement, and Lee 
presents no case law supporting his 
theory that including a task to sign an 
arbitration agreement along with other 
onboarding requirements somehow voids 
or mitigates his electronic agreement to 
arbitrate.”

In addition to finding that Lee 
“signed” the arbitration agreement, the 
court found the arbitration agreement 
left to the arbitrator and not the court the 
question of whether the parties’ dispute 
was within the agreement’s scope. In 
sum, the court dismissed Lee’s claims 
against A4HR and compelled arbitration.

Turning to the other defendant, all but 
one of Lee’s five claims challenged by 
Boyd—retaliation—were dismissed with 
leave to amend the complaint and refile. 

Boyd moved to dismiss Lee’s Title 
VII discrimination claim on the basis 
that the Settlement Agreement signed in 
2020 contained a release of claims based 
on conduct that occurred prior to August 
22, 2019. The court ruled that this was 
insufficient for dismissal, given Lee’s 
allegation that Boyd had breached the 
contract. “If Lee successfully proves that 
Boyd breached the contract, he may bring 
claims that would have otherwise been 
barred by the agreement.” The court’s 
ruling here was based on recognition of 
the somewhat basic principle of contract 
law that “. . . when parties exchange 
promises to perform, one party’s material 
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breach of its promise discharges the non-
breaching party’s duty to perform.”

Nevertheless, Lee’s pleadings lacked 
requisite facts to support his claim that 
“Boyd targeted Lee for nonconformance 
with gender norms, subjected him 
to hostile work conditions, and 
discriminated against him based on 
his sex and gender identity.” The court 
found Lee’s allegations on this claim to 
be bare legal conclusions insufficient to 
state a claim and went on to write, “[t]
o adequately state a claim, Lee must 
allege facts showing the actions Boyd 
took that he contends targeted him or 
discriminated against him because 
of his sex and gender identity.” Judge 
Dorsey also cautioned Lee that, should 
he replead his discrimination claim, he 
had to focus claims of discrimination to 
discriminatory actions Boyd took prior 
to and not after his termination.

Lee claimed breach of contract—
which Boyd did not challenge—as well 
as a claim for breach of the implied 
covenant of good faith and fair dealing, 
which Boyd successfully sought to 
dismiss. Here, the court took issue 
with the fact Lee had not pleaded these 
two claims in the alternative. “Under 
Nevada law, a claim for contractual 
breach of the implied covenant of good 
faith and fair dealing requires proof 
that the defendant breached its duty of 
good faith and fair dealing by acting in 
a manner unfaithful to the purpose of 
the contract. A contractual breach of 
the covenant thus requires the plaintiff 
to show the breaching party complied 
with the express terms of the contract 
but deliberately and intentionally 
contravened the intention and spirit of 
the contract.” The court continued, “. . . 
Lee may plead both breach of contract 
and contractual breach of the implied 
covenant as alternative theories of 
liability if he is able to adequately allege 
that if Boyd literally complied with the 
contractual terms, it did not comply with 
the intention and spirit of the contract.”

The court dismissed Lee’s intentional 
and negligent infliction of emotional 
distress claims because the conduct he 
described in his pleadings – “that Boyd 
breached the settlement agreement and 
retaliated against him when it disclosed 
his prior discrimination claims to 

AH4R – falls short of the extreme and 
outrageous conduct . . .” necessary 
to sustain such a claim. Instead, Lee 
needed to allege conduct that was “. . . 
outside all possible bounds of decency.” 
The court wrote that such a claim might 
be supported by an adverse employment 
action coupled with bad faith conduct 
that taken together makes the “entire 
situation extreme and outrageous.”

Finally, Lee’s claim for interference 
with prospective business advantage was 
also dismissed, but with leave to amend. 
Boyd challenged this claim on the basis 
that the complained of interference was 
with Lee’s existing contract with AH4R 
and not, as required by the claim, a 
prospective business relationship. The 
court agreed, but commented that Lee 
could instead bring a claim based on 
intentional interference with existing 
contractual relations if he could plead 
facts in support of such a claim.

Lee had initially been represented in 
the case by Jenny L. Foley, Esq. from 
HKM Employment Attorneys in Las 
Vegas, Nevada. However, Lee dicharged 
her after she had filed Lee’s responses to 
Boyd’s and AH4R’s dispositive motions, 
and he then filed as a pro se litigant two 
motions for injunctive relief “asking the 
court to ‘forc[e] them to attend an early 
court hearing with jury in these matters.” 
Lee’s request for injunctive relief was 
premised on financial difficulties 
he attributed to Boyd’s continuing 
to disparage him in violation of the 
Settlement Agreement and his need to 
care for his elderly mother and attend 
to his own health issues brought on by 
the stress of the litigation. The court, 
however, denied this motion, noting 
that injunctive relief is an extraordinary 
remedy and that the litigation would have 
to proceed through its normal course.

Judge Dorsey was appointed by 
President Barack Obama in 2013. AH4R 
was represented by Rick D. Roskelley, 
Esq. and Diana Dickinson, Esq. of Littler 
Mendelson PC. Richard Kreer, Esq. and 
Kaitlin H. Paxton of Kramer Zucker 
Abbott represented Boyd. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.

U.S. Supreme 
Court Rules 
Maine Tuition 
Reimbursement 
Program Must 
Include Religious 
Schools
By Arthur S. Leonard

The U.S. Supreme Court ruled on 
June 21 in Carson v. Makin, 2022 U.S. 
LEXIS 3013, 2022 WL 220333, that 
a state program in Maine providing 
tuition assistance to parents living in 
towns without public secondary schools 
may not deny assistance to parents who 
chose to send their children to religious 
schools. Chief Justice John Roberts, 
writing for six members of the Court, 
found no real distinction between this 
case and a 2020 decision, Espinoza v. 
Montana Department of Revenue, 140 
S. Ct. 2246 (2020), in which the Court 
held that the exclusion of religious 
schools from a state scholarship 
program violated the Free Exercise 
Clause of the 1st Amendment. But 
dissenters from the 6-3 decision argued 
that imposing a requirement for the 
state to pay religious schools directly to 
provide religious instruction to students 
violates the Establishment Clause, with 
dissenters noting that the state could 
justify excluding religious schools that 
maintain policies that discriminate 
against LGBTQ people.

Maine is so thinly populated that 
only about half of its towns have enough 
students to maintain their own public 
secondary schools. To satisfy the state 
constitution’s requirement that every 
child be provided with an “opportunity 
to receive the benefits of a free public 
education,” the state established a 
program to provide tuition assistance 
to parents living in such towns, where 
the towns had not made their own 
arrangements for the children to attend 
schools in a nearby town. The tuition 
can be used, without any geographical 
restrictions, to send the children to 
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public or private schools inside or 
outside the state that meet accreditation 
standards. If a school was accredited or 
on an approved list maintained by the 
state’s education department, the state 
would pay the money directly to the 
school upon application by the parents. 
The tuition assistance is capped at an 
amount that falls short of covering all 
expenses, however.

When this program was established, 
any accredited school could participate, 
and during the 1979-80 school year, 
more than 200 Maine students received 
tuition assistance to attend religious 
schools. But in 1981 the legislature 
added a requirement that payment could 
only go to “a nonsectarian school in 
accordance with the First Amendment 
of the United States Constitution.” At 
that time, Supreme Court precedents 
generally forbade the government from 
providing direct payments in support of 
religious education, as an impermissible 
funding of religious activities by 
the government in violation of the 
Establishment Clause. 

In 2002, however, the Supreme 
Court changed course in the case of 
Zelman v. Simmons-Harris, 536 U.S. 
639, holding that a benefit program 
under which parents could “direct 
government aid to religious schools 
wholly as a result of their own genuine 
and independent private choice” did 
not violate the Establishment Clause. 
However, subsequent proposals to 
remove the “nonsectarian requirement” 
from Maine’s law failed to pass. In 2018, 
two sets of parents sued the state when it 
refused to pay tuition for their children 
at religious schools. The district court 
and the U.S. Court of Appeals for the 
1st Circuit upheld Maine’s “nonsectarian 
requirement,” despite Espinoza.

Chief Justice Roberts’ opinion states 
that the Court’s recent precedents 
involving state government benefits 
that go to religious schools govern 
this case, rejecting attempts by the 
1st Circuit and the dissenting justices 
(Stephen Breyer, Sonia Sotomayor, and 
Elena Kagan) to distinguish those cases. 
The general approach of the Court has 
been to say that when a general benefit 
program specifically excludes otherwise 
qualified beneficiaries solely because 

they are religious, it is violating the Free 
Exercise Clause unless the government 
has a compelling reason to make such 
an exclusion. Roberts insisted that the 
“unremarkable” principles in these 
recent decisions, especially the Espinoza 
case from Montana, “suffice to resolve 
this case,” finding no compelling 
justification for Maine’s “nonsectarian 
requirement.”

Citing much earlier decisions by the 
court, Justice Breyer argued that the 
decision in this case was taking things 
a step further. He pointed out the long-
observed tension between Establishment 
and Free Exercise Clause principles. “In 
applying these Clauses,” he wrote, “we 
have often said that ‘there is room for 
play in the joints’ between them. This 
doctrine reflects the fact that it may be 
difficult to determine in any particular 
case whether the Free Exercise Clause 
requires a State to fund the activities 
of a religious institution, or whether 
the Establishment Clause prohibits 
the State from doing so.” He claims 
that the Court’s opinion “abandons 
this longstanding doctrine” by unduly 
emphasizing free exercise and paying 
scant regard to establishment issues.

As Breyer characterizes the decisions 
prior to this one, the Court “has 
concluded that a State may, consistent 
with the Establishment Clause, provide 
funding to religious schools through 
a general public funding program if 
the ‘government aid reaches religious 
institutions only by way of the deliberate 
choices of individual aid recipients.’ But 
the key word is ‘may.’ We have never 
previously held what the Court holds 
today, namely, that a State must (not 
may) use State funds to pay for religious 
education as part of a tuition program 
designed to ensure the provision of free 
statewide public education.” Breyer 
emphasizes that Maine’s goal is to 
provide nonsectarian education for 
every child in the state, and that the 
exclusion of sectarian schools from the 
program is consistent with this.

He also noted that one important 
purpose of the 1st Amendment religion 
clauses is to avoid embroiling the state 
government in religious strife. Referring 
to the religious schools to which the 
plaintiffs in this case were sending their 

children, he wrote: “Bangor Christian 
and Temple Academy, for example, 
have admissions policies that allow 
them to deny enrollment to students 
based on gender, gender-identity, 
sexual orientation, and religion, and 
both schools require their teachers to 
be Born Again Christians. Legislators 
did not want Maine taxpayers to pay 
for these religiously based practices—
practices not universally endorsed by 
all citizens of the State—for fear that 
doing so would cause a significant 
number of Maine citizens discomfort or 
displeasure.” Maine is one of the many 
states that prohibits sexual orientation 
discrimination by their schools, a 
prohibition from which religious schools 
in the state are exempt.

“Nothing in our Free Exercise Clause 
cases compels Maine to provide tuition 
aid to private schools that will use the 
funds to provide a religious education,” 
he wrote, but one must observe that he 
was a dissenter in the Court’s recent 
cases upon which Chief Justice Roberts 
relied in his opinion, and so Justice 
Breyer has been making this argument, 
unsuccessfully, all along. His view is 
that Maine would not be violating the 
Constitution if the state government 
decided to repeal the exclusion, but that 
the Court is violating the Constitution 
by imposing a duty to do so.

In her separate dissent, Justice 
Sotomayor observed that “the Court 
continues to dismantle the wall of 
separation between church and state 
that the Framers fought to build.” She 
picked up on Breyer’s reference to the 
discriminatory policies of religious 
schools, writing: “From a practical 
perspective, today’s decision directs 
the State of Maine (and, by extension, 
its taxpaying citizens) to subsidize 
institutions that undisputedly engage 
in religious instruction. In addition, 
while purporting to protect against 
discrimination of one kind, the Court 
requires Maine to fund what many of 
its citizens believe to be discrimination 
of other kinds,” referring to Breyer’s 
statement summarizing Bangor Christian 
Schools’ and Temple Academy’s policies 
denying enrollment to students based on 
gender identity, sexual orientation, and 
religion. “The upshot is that Maine must 
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choose between giving subsidies to its 
residents or refraining from financing 
religious teaching and practices.”

“What a difference five years makes,” 
she concluded, referring to a 2017 case 
in which she had dissented from a 
ruling that a Christian church-affiliated 
school was constitutionally entitled 
to share in a state benefits program 
subsidizing certain construction 
projects. “Today the Court leads us to 
a place where separation of church and 
state becomes a constitutional violation. 
If a State cannot offer subsidies to its 
citizens without being required to 
fund religious exercise, any State that 
values its historic antiestablishment 
interests more than this Court does will 
have to curtail the support it offers to 
its citizens. With growing concern for 
where this Court will lead us next, I 
respectfully dissent.” ■

Gay Teacher Fired by Catholic School 
Loses First Round Title VII Anti-
Discrimination Lawsuit
By Arthur S. Leonard

U.S. District Judge Eric Komittee 
granted summary judgment to a Catholic 
School and Archdiocese in a lawsuit by 
an English/Social Studies teacher who 
was dismissed shortly after he was hired 
when he revealed he was a gay man who 
would eventually marry his boyfriend. 
Butler v. St. Stanislaus Kostka Catholic 
Academy, 2022 WL 2305567, 2022 U.S. 
Dist. LEXIS 113040 (E.D.N.Y., June 27, 
2022). The court’s ruling was premised 
on the Free Exercise Clause of the 1st 
Amendment.

Cody Butler, a graduate of Catholic 
elementary and high schools, applied for 
a faculty position to teach English and 
Social Studies at St. Stanislaus Kostka 
Catholic Academy (St. Stan’s) in Queens, 
within the Brooklyn Archdiocese. His 
application letter stated that teaching 
there would be “a way of enacting my 
faith, to teach in a Catholic setting,” 
and he got the job after an interview in 
August 2015. 

After attending the orientation for 
new teachers on September 1, however, 
he wrote an email to the school’s 
principal about the orientation, stating, 
“I am concerned about my position 
within the diocese and school. The 
tones of the speakers were strident at 
times and I cannot tell if I would be 
accepted. I am homosexual and plan 
on marrying my boyfriend eventually, 
and after being told all day that I have 
to live church doctrine I feel wounded 
and unwanted. I want to teach the kids at 
St. Stan’s more than anything, but I put 
the decision in your hands now rather 
than at some point down the line. Would 
I still be a welcome member of the St. 
Stan’s community?”

The principal forwarded the email 
to the superintendent of the Brooklyn 
Archdiocese’s education programs, 
and the answer came back “no,” so the 
principal sent Butler a letter cancelling 
his contract. The surface mail letter 
was not delivered to Butler before he 

showed up for the first day of classes, 
but he was handed a copy and told he 
was dismissed. The school hastily hired 
another applicant to teach his classes.

Butler filed a discrimination 
complaint against the school and the 
Brooklyn Archdiocese with the New 
York City Human Rights Commission 
and eventually filed this lawsuit in 
federal court in Brooklyn in June 
2019, claiming that the defendants 
discriminated against him in violation 
of Title VII of the Civil Rights Act of 
1964 and New York state and local anti-
discrimination laws. 

By the time Butler filed his suit, the 
U.S. Court of Appeals for the 2nd Circuit 
(which has jurisdiction over New York 
federal courts) had ruled that Title VII 
covers sexual orientation discrimination 
claims, in a decision that was affirmed 
by the Supreme Court in June 2020 in 
Bostock v. Clayton County, Georgia. 
But the Bostock ruling was irrelevant 
to deciding the summary judgment 
motions by the parties, according to 
U.S. District Judge Eric Komitee (an 
appointee of President Donald Trump), 
who found that the school and the 
Brooklyn Archdiocese have a complete 
defense against Butler’s lawsuit based 
on the First Amendment’s Free Exercise 
Clause.

Under recent Supreme Court 
precedents, teachers at religious 
schools may be considered “ministerial 
employees,” and the Court has 
ruled that the Free Exercise Clause 
immunizes religious entities from 
liability under Title VII when they 
discharge “ministerial employees,” 
generally defined as employees whose 
job is to fulfill the “ministry” of the 
organizations. 

The contract that Butler signed and 
the Handbook of school policies he was 
given make clear that St. Stan’s requires 
faculty members to “exemplify by their 
public conduct, Catholic Doctrine and 
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Morality,” to serve as “a role model of 
the Catholic Faith,” and “include the 
Church’s teachings within” the subject 
matter of their lessons. The Handbook 
says that teachers must “embrace the 
ministry” and could be terminated if 
they violated “the tenets of Catholic 
morality or teaching contrary to 
Catholic doctrine.”

Even though Butler never got to 
teach at St. Stan’s, Judge Komitee 
accepted the contract and the Handbook 
as evidence of what his role would be, 
despite deposition testimony by the 
person hired in his place that she was not 
charged with any religious duties and 
did not specifically incorporate Catholic 
doctrine in teaching her courses. (That 
teacher was hired on a temporary one-
year basis and is no longer at St. Stan’s.)

Judge Komitee pulled quotations 
from the Supreme Court’s most recent 
Catholic teacher ruling, Our Lady 
of Guadalupe School v. Morrissey-
Berru, from 2020, in which Justice 
Samuel Alito’s description of the role 
of a Catholic school teacher focused 
on the mission of religious schools and 
the reason parents send their children 
to them: to be educated in the faith 
by teachers committed to that role, 
regardless whether the teachers had 
specific training to teach religion or any 
function in teaching religious doctrine 
or leading students in prayer. 

Although the judge did not consider 
the question whether Butler was a 
“ministerial” employee to be a close one, 
he went on to invoke a broader concept, 
found in some judicial opinions, of a 
“church autonomy principle,” which 
is based on the proposition that the 
government may not interfere with 
church policies that are based on 
religious doctrine. “That principle is 
broader than the ministerial exception,” 
he wrote, and would apply when the 
defendant “has proffered a religious 
reason for termination.”

In this case, the judge wrote, the 
discharge letter given to Butler made 
clear that he was being let go because 
he would not comply with the school’s 
requirement that he live his life in 
accord with Catholic doctrine, not just 
because he is gay. Butler contended that 
an email sent by the principal to the 

superintendent indicated that his sexual 
orientation was the issue, and that the 
school’s reliance on his comment about 
eventually marrying his boyfriend 
was a pretext for sexual orientation 
discrimination. 

Judge Komitee rejected this argument, 
writing that “Butler affirmatively – and 
undisputedly – registered his discomfort 
with Church doctrine; he told St. Stan’s 
that ‘having to live Church doctrine 
all day’ made him feel ‘wounded’ and 
‘unwanted.’ And Butler said he had a 
current intention to marry his boyfriend 
– a seeming rejection of the Church’s 
current position on same-sex marriage, 
regardless of whether he planned to wait 
until the Church changed its stance.”

The judge concluded that the Supreme 
Court’s recent ministerial exception 
cases did not make the church autonomy 
principle irrelevant to this case. “Under 
controlling case law,” he wrote, “the 
church autonomy doctrine applies 
in the employment-discrimination 
context, as it does elsewhere. And this 
principle forecloses judicial inquiry 
into the plausibility of St. Stan’s 
asserted religious justifications in this 
case,” regardless whether Butler was 
considered a “ministerial employee.”

Furthermore, having decided to grant 
summary judgment to the defendants 
under Title VII, there remained no 
federal ground for Butler’s lawsuit, 
so the judge declined to exercise 
jurisdiction over Butler’s state and local 
law claims.

Butler is represented by employee 
rights specialists at the New York City 
law firm of Outten & Golden, who 
have indicated that they are planning to 
appeal to the 2nd Circuit. ■

Georgia Federal 
District Judge Rules 
Title VII Requires 
Public Employee 
Health Plan to 
Cover Gender-
Affirming Care
By Syd Sanders

Chief U.S. District Judge Marc T. 
Treadwell, ruling in Lange v. Houston 
County, Georgia, 2022 WL 1812306, 
2022 U.S. Dist. LEXIS 98874 (M.D. Ga., 
June 2, 2022), granted partial summary 
judgment to Anna Lange, a transgender 
woman, on her lawsuit challenging the 
public employee insurance plan’s denial 
of coverage for gender-affirming care. 
The judge found as a matter of law 
that the plan’s exclusion of transgender 
care was facially discriminatory under 
Title VII of the Civil Rights Act of 
1964, following the U.S. Supreme 
Court’s decision in Bostock v. Clayton 
County, 140 S. Ct. 1868 (2020), which 
held that sexual orientation and gender 
identity discrimination is a form of 
discrimination “because of sex,” a 
forbidden ground of discrimination 
unless sex is a “bona fide occupational 
qualification” for the job in question.

Due to unresolved factual issues, 
however, Judge Treadwell denied 
summary judgment to all parties 
regarding Lange’s Equal Protection 
claims, and he remanded the case to the 
trial court for fact-finding. 

Last year, the judge dismissed 
Lange’s claim that the insurance plan’s 
exclusion of coverage was a violation of 
Title I of the Americans with Disabilities 
Act (ADA). See 499 F. Supp. 3d 1258 
(M.D. Ga., Oct. 30, 2020).

Anna Lange had worked in law 
enforcement for 25 years, the last 15 
of which she served as a deputy with 
the Houston County Sheriff’s Office. 
Lange began her gender transition 
in 2017 after being diagnosed with 
gender dysphoria, and came out to 
her workplace the following year. She 



July 2022   LGBT Law Notes   13

underwent several medical interventions 
and, following recommendations from 
an endocrinologist, two psychologists, 
and a surgeon, is pursuing vaginoplasty. 
Before coming out to her workplace, 
Lange met with the Director of 
Personnel to inquire about insurance 
coverage options for her vaginoplasty. 
She was informed that the County 
insurance policy would not cover the 
procedure due to two 1998 exclusions 
that prohibited coverage for “sex change 
surgery” and related drugs, services, 
and supplies, although no rationale was 
provided for these exclusions. 

In 2016, Anthem, the insurer, 
removed health care exclusions for 
gender identity disorders and sex change 
surgeries across its health insurance 
plans, a nondiscrimination mandate due 
to Obama Administration regulations 
under the Affordable Care Act, but 
the County chose to maintain its “sex 
change” exclusions. (It was undisputed 
that cost was not a factor in this case.) 

After Lange discovered that her 
surgery would not be covered, she 
appealed to the Houston County 
Commissioners, asking for an exception 
to the exclusions, but was denied. 
Lange then filed an Equal Employment 
Opportunity Commission (EEOC) 
complaint, and the County responded 
to this threat of litigation by contacting 
Anthem to inquire for the first time about 
the costs of gender-affirming procedures 
and of Lange’s surgery. (Under Anthem’s 
policy recommendations, Lange’s 
vaginoplasty is considered “medically 
necessary” and is eligible for insurance 
coverage.) The County was informed 
that the costs of Lange’s surgery would 
be insignificant, and that the utilization 
of gender-affirming care coverage in 
insurance plans was very low. Despite 
this information, the County decided 
to keep in place all of its exclusions, 
purportedly for cost reasons.

The court dismissed Lange’s claim 
that gender dysphoria is a protected 
disability under the ADA because 
the 1990 statute expressly excludes 
from disability status “gender identity 
disorders not resulting from physical 
impairments.” In addition, the court 
did not grant summary judgment to 
either party regarding Lange’s Equal 

Protection claim that the County’s health 
insurance plan disparately impacts 
transgender individuals. The court stated 
such a claim would require a showing 
of discriminatory intent, for which an 
eight-point test is applied. In the instant 
case, however, material disputes of fact 
precluded summary judgment on that 
issue, necessitating a trial.

The court did find the exclusions 
to be facially discriminatory under 
Title VII, granting partial summary 
judgment to Lange, leaving only the 
question of appropriate relief. The 
opinion explained that Title VII bans 
employers from discriminating “against 
any individual with respect to h[er] 
compensation, terms, conditions, or 
privileges of employment, because of 
such individual’s race, color, religion, 
sex, or national origin.” When a policy 
is facially discriminatory, intent to 
discriminate is presumed. 

Citing Bostock, the court found 
that the denial of gender-affirming 
care to transgender employees was 
clearly and facially discriminatory and 
supported this finding with the “but 
for” precedent within Bostock, which 
found that something is discriminatory 
“because of” sex when the “particular 
outcome would not have happened 
‘but for’ the purported cause.” Because 
the gender-affirming procedures 
banned under the exclusions would 
be provided to cisgender patients for 
other medically necessary reasons (i.e. 
breast reconstruction surgery following 
a mastectomy), the court found the plan 
would cover a vaginoplasty “but for” 
Lange’s transgender identity, and thus 
ruled the plan a violation of Title VII. 

The defendants advanced several 
arguments to circumvent Bostock, 
including arguing that because the 
County provided one discriminatory 
plan to all employees and because the 
plan only discriminated against some 
transgender care, the County was not 
liable under Title VII. Judge Treadwell 
commented that this argument “fails on 
its face.” 

The decision in Lange’s suit against 
Houston County represents an important 
application of Bostock’s affirmation of 
Title VII’s protections for transgender 
Americans, especially in a time of 

intensifying anti-transgender legislative 
and legal movements across the country. 
After the judge issues a final ruling on 
the merits and remedy, it is possible that 
the County would file an appeal with the 
11th Circuit Court of Appeals.

Transgender Legal Defense & 
Education Fund attorneys David Brown 
and Gabriel Arkles represent the 
plaintiff, along with the law firm Willkie 
Farr & Gallagher LLP in New York City 
(led by attorneys Wesley Powell, Jill 
Grant, and Catherine Fata); the law firm 
Cooper, Barton & Cooper in Macon, 
Georgia (attorneys Ken Barton and 
Devlin Cooper); and Professor Kevin 
Barry of the Quinnipiac University 
School of Law Legal Clinic in North 
Haven, Connecticut. Former TLDEF 
attorneys Alejandra Caraballo and Noah 
Lewis also worked on the lawsuit.

Chief Judge Treadwell was appointed 
by President Barack Obama. ■

Syd Sanders is an undergraduate 
student at Harvard University and 
Summer 2022 intern with LeGaL.
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Non-Binary Elementary School Student’s Lawsuit About 
Bullying and Harassment Can Continue Against Principal and 
School District Under Federal and Oregon State Law
By Arthur S. Leonard

A non-binary elementary school 
student who felt compelled to transfer 
to another school district because of the 
unremedied bullying and harassment 
they experienced while a student in the 
Greater Albany Public School District 
partially defeated a defense summary 
judgment motion in L.O.K. v. Greater 
Albany Public School District 8J, 
2022 U.S. Dist. LEXIS 114401, 2022 
WL 2341855 (D. Ore., June 28, 2022). 
Granting in part and denying in part 
the defendants’ summary judgment 
motions, the court left alive claims 
against the elementary school principal 
under Equal Protection, and against the 
District under Title IX and Oregon anti-
discrimination law. The plaintiff will be 
referred to herein using non-gendered 
pronouns, as they requested and District 
Judge Ann Aiken did throughout her 
opinion.

L.O.K., suing “by and through” their 
mother, Elaine Kelsey, alleged violation 
of their rights under the Equal Protection 
Clause, Title IX, and Oregon’s anti-
discrimination law (which lists sex, 
sexual orientation and gender identity as 
prohibited grounds of discrimination). 
In addition to the District, they asserted 
claims against their third-grade teacher, 
Mark Gullickson, and the principal of 
Oak Grove Elementary School, Jerrie 
Matuszak. 

L.O.K., identified as female at birth, 
began to identify as gender fluid and 
then non-binary with a preference to 
dress in a more masculine style and to 
prefer gender-neutral pronouns while in 
the third grade. They are also described 
in Judge Aiken’s opinion as “intersex.” 
Gullickson was not expressly informed 
about their gender identity-related 
issues until L.O.K. submitted an essay 
assignment in the spring 2017 semester 
and, their mother (Kelsey) alleges that 
she spoke with Gullickson about this 
during a parent-teacher conference, of 
which he denies any memory. 

L.O.K. claims that Gullickson then 
began to treat them differently from 
other students. As their appearance 
began to change, they attracted 
harassment and bullying of various 
kinds by other students. They also 
alleged that their desire to participate 
in the school’s robotic team, which 
Gullickson coached, was stymied by 
him due to objecionts by parents of 
other students. 

The opinion includes a lengthy 
factual summary of plaintiff’s factual 
allegations ranging over their third, 
fourth and fifth grade years at Oak 
Grove Elementary School. Kelsey 
repeatedly informed Ms. Matuszak, the 
principal, about difficulties L.O.K. was 
experiencing, but Matuszak’s responses, 
as related in the factual summary, were 
not particularly effective, and it appeared 
that although the school district had an 
official non-discrimination policy that 
included sex, sexual orientation and 
gender identity, and eventually afforded 
a method for nonbinary students to 
register their status, little was done 
directly to assist L.O.K. in dealing with 
a psychologically difficult situation and 
no particular training was afforded to 
teachers for dealing with a nonbinary 
student and the harassment they might 
attracted from other students. 

Fifth grade proved particularly 
challenging for L.O.K., and they 
transferred to an on-line school option, 
but felt disconnected and had attendance 
problems. (This was beginning in 
November 2018; in retrospect, given 
the difficulties of online education for 
elementary school students observed 
during the pandemic shutdowns 
in 2020, L.O.K.’s struggles sound 
familiar.) L.O.K. continued to attend 
Oak Grove for extra-curricular activities 
[they played trumpet in the school 
orchestra] and continued to experience 
harassment, allegedly by Gullickson as 
well as fellow students. 

When L.O.K. tried to make a Title IX 
complaint, they got an administrative 
run-around and were never directed to 
the district’s Title IX coordinator. Near 
the end of their fifth-grade year, they 
transferred to an elementary school 
in a neighboring school district and 
experienced none of the problems they 
had encountered at Oak Grove. 

They filed a grievance with the 
Albany school board in October 
2019, but never received a response. 
This lawsuit followed soon after. The 
district moved to dismiss the action as 
time-barred, but the court rejected this 
contention, finding the allegation of a 
continuing violation that ran through 
to the period within the statute of 
limitations for Equal Protection and 
statutory claims. 

Judge Aiken found that Gullickson 
was entitled to summary judgment, 
but Matuszak was not. Based on the 
s.j. submissions, the judge concluded, 
“There is no evidence that Gullickson 
subjected Plaintiff to differing treatment 
based on Plaintiff’s gender expression 
or non-binary status.” Consequently, 
the court did not need to address 
Gullickson’s qualified immunity 
defense from personal liability.

However, the judge found that 
Matuszak did not enjoy the qualified 
immunity she was claiming due to 
factual issues that could not be resolved 
on summary judgment. A 9th Circuit 
precedent, Flores v. Morgan Hill 
Unified School District, 324 F.3d 1130 
(9th Cir. 2003), was sufficient to meet 
the test of clearly established law, and 
it was established that the burden of 
appropriately responding to L.O.K.’s 
problems fell on Matuszak as the 
responsible public official.. 

“The lack of investigation into the 
most concerning reports of bullying 
and harassment of Plaintiff by their 
classmates weighs strongly against 
granting summary judgment in favor 
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of Matuszak on Plaintiff’s equal 
protection claim,” wrote Aiken, 
“especially when the lack of action 
or investigation is weighed against 
investigations undertaken for much less 
serious behavioral incidents reflected 
in Matuszak’s disciplinary spreadsheet. 
A reasonable jury could conclude 
that Matuszak did not investigate 
Plaintiff’s reports in the way she 
might have investigated the reports of 
gender-conforming students and that 
Matuszak’s failure to investigate or 
remediate the reports of peer harassment, 
including the placement of abusive 
materials in Plaintiff’s backpack, or the 
threat of removing Plaintiff’s clothes 
[purportedly to inspect their genitals], 
amounted to deliberate indifference.” 

However, the school district as an 
entity was granted summary judgment 
on the Equal Protection claim, as the 
court found that there was no policy, 
either formal or informal, of not 
protecting students from such bullying 
or harassment, and indeed there were 
formal policies prohibiting it. “Plaintiff 
has not made a sufficient showing of a 
longstanding practice or custom by the 
District of ignoring the safety of gender-
nonconforming students,” she found. 

However, the same sort of analysis 
applied to the Equal Protection claim 
against Principal Matuszak led to denial 
of summary judgment on the Title IX 
claim, which runs against the school 
district, whose liability is generated 
here by Matuszak’s alleged failings. 
“In this case,” wrote Aiken, “the school 
either did not investigate reports of 
harassment submitted by Plaintiff’s 
mother, or performed only minimal 
investigations, such as asking teachers 
if they were the source of the abusive 
literature that appeared in Plaintiff’s 
bag. A reasonable jury could find such a 
reaction to be clearly unreasonable and 
the Court therefore declines to grant 
summary judgment to the District as to 
this claim.” 

Similarly, the claim against the district 
under Oregon’s anti-discrimination law 
survives summary judgment. 

The Plaintiff had moved to unseal 
certain exhibits that had been submitted 
under seal during discovery. The court 
accepted the Defendant’s request to be 

able to resubmit the documents after 
names of other students were redacted. 

As L.O.K. is now beyond elementary 
school age, a monetary settlement of 
their claim seems likely to be negotiated 
unless the Albany school district is 
inclined to expend the time, litigation 
expense, and burden on its staff members 
of going through a trial on the claims 
as to which summary judgment was 
denied. Of course, any settlement might 
include a commitment by the district to 
undertake appropriate training and to 
establish the mechanisms necessary to 
protect sexual minority students against 
repeated bullying and harassment.

L.O.K. and Kelsey are represented 
by Caitlin Van Tassel Mitchell and 
Jennifer J. Middleton of the firm of 
Johnson, Johnson, Lucas & Middleton, 
P.C., Eugene, OR. Judge Aiken was 
appointed to the court by President Bill 
Clinton, and served for several years as 
Chief Judge of the District Court. ■

Yeshiva University 
Pride Alliance 
Wins First Round 
in Battle for 
Recognition of 
LGBT Student 
Group
By Arthur S. Leonard

On June 14, New York County 
Supreme Court Justice Lynn R. 
Kotler ordered Yeshiva University to 
recognize the YU Pride Alliance, an 
undergraduate student group formed 
in 2009, and to give the Alliance 
all the rights and benefits accorded 
to other student groups. YU Pride 
Alliance v. Yeshiva University, Index 
No. 154010/21 (Sup. Ct., N.Y. Co., June 
14, 2022) (summary reported at 2022 
NYLJ LEXIS 684, published 7/5/22).

Founded originally in the 19th 
century as a Jewish rabbinical seminary, 
Yeshiva University grew to a full-scale 
university with undergraduate and 
professional schools in a variety of 
disciplines, including law and medicine. 
Years ago, LGBT students at the 
medical and law schools were granted 
student organization recognition by the 
administrations of those schools, with 
the same privileges accorded other 
student groups and clubs. But attempts 
by undergraduate students since 2009 
to gain recognition of their “YU Pride 
Alliance” were repeatedly denied by the 
University, leading to a lawsuit under 
the New York City Human Rights Law 
(NYCHRL) filed in 2021.  

Yeshiva put out a statement that the 
ruling that it is not a religious institution 
was “obviously wrong,” pointing to 
requirements that students take some 
courses on Jewish theology and the 
pervasive requirements to observe 
Jewish law on campus, and said that the 
university would seek to have Justice 
Kotler’s order stayed while it appeals 
the case to the Appellate Division, First 
Department.
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Yeshiva’s defense is two-fold. 
First, it argues that it is exempt from 
complying with the NYCHRL because 
of one sentence that appears in the law’s 
definition of a public accommodation: 
“For the purposes of this definition . . 
. a religious corporation incorporated 
under the education law or the 
religious corporation law is deemed 
to be in its nature distinctly private.” 
An organization that is “distinctly 
private” cannot be considered a “public 
accommodation.” Second, Yeshiva it 
raised a constitutional 1st Amendment 
free exercise of religion defense.

Turning first to the exemption 
sentence, Justice Kotler wrote, “At 
first blush, the answer to this question 
may seem obvious given Yeshiva is an 
educational institution with a proud and 
rich Jewish heritage and a self-described 
mission to combine the ‘spirit of Torah’ 
with strong secular studies.” But upon 
scrutinizing the statutory language and 
the University’s own acknowledgement 
in the past that it is primarily an 
educational institution, the judge found 
that the “obvious” answer was incorrect.

When Yeshiva amended its charter in 
1967 for filing under the N.Y. Education 
Law, the new charter provision stated: 
“This corporation, incorporated as 
The Rabbi Isaac Eichanan Theological 
Seminary under the Membership 
Corporations Law of the State of New 
York on March 20, 1897, the name of 
which was subsequently changed by the 
Regents of the University of the State 
of New York to Yeshiva University, 
is hereby continued as an educational 
corporation under the Education Law 
of the State of New York . . . . Yeshiva 
University is and continues to be 
organized and operated exclusively for 
educational purposes.”

The Religious Corporation Law 
defines a religious corporation as 
a “place of worship” that provides 
“religious services and services to senior 
citizens.” Justice Kotler pointed out that 
the University’s “organizing documents 
do not expressly indicate that Yeshiva 
has a religious purpose.” She found that 
lawyers for the University were making 
arguments about the implications of the 
court’s ruling that were “overblown.” 
The court’s ruling does not mean that all 

schools organized under the Education 
Law cannot qualify for the religious 
corporation exemption. Rather, it 
means that the court must look at each 
individual school, its charter, and its 
operations, to determine whether it is 
operating as a “religious corporation.” 
She described the wide range of degrees 
conferred by the University as showing 
its overall secular nature.

The judge quoted at length from a 
letter that Cardozo Law School faculty 
members sent to the University’s 
president, Ari Berman, who is a 
defendant in this case, in support of 
the YU Pride Alliance’s application for 
recognition, expressing “dismay” that 
the University was refusing to let the 
students form such a group, and noting 
the important role the LGBTQ student 
group played at Yeshiva’s law school. 
The letter insisted that the University 
had to comply with the federal, state and 
city non-discrimination laws, as its own 
spokespersons had said in the past.

The judge quoted at length from 
a “fact sheet about gay student 
organizations” that the University had 
issued in 1995, presumably responding 
to questions it received from alumni and 
others about the recognition of LGBT 
student groups at the Cardozo Law 
School and Einstein Medical College, 
in which the university had stated: 
“Yeshiva University is subject to the 
human rights ordinance of the City of 
New York, which provides protected 
status to homosexuals. Under this law, 
YU cannot ban gay student clubs. It 
must make facilities available to them 
in the same manner as it does for other 
student groups.”

The judge also pointed out that in 
communicating with a state legislator 
in 2021 requesting capital construction 
funding, the University represented 
itself as a “501[c][3] not-for-profit 
institution of higher learning,” not as a 
religious corporation. “Yeshiva is either 
a religious corporation in all matters or 
it is not,” she wrote.

Yeshiva’s argument brought to 
this writer’s mind litigation in the 
1980’s about Georgetown University’s 
refusal to recognize gay student 
groups. Georgetown, a Catholic school 
controlled by the local Archdiocese, 

claimed to be a religious organization 
exempt from complying with the District 
of Columbia’s anti-discrimination law. 
The D.C. Court of Appeals rejected 
this argument, noting that despite its 
Catholic identity, it had represented 
itself as a secular educational institution 
when applying for receiving funding 
from the District government for its 
capital projects.

Yeshiva also argued that regardless 
of whether it was deemed a religious 
corporation by the court, it was stilled 
entitled to claim an exemption as a 
matter of freedom of religion under the 
First Amendment, relying on the U.S. 
Supreme Court’s decision last term 
in Fulton v. City of Philadelphia. The 
court rejected the Fulton precedent 
in the Yeshiva case, applying the 
long-established First Amendment 
precedent of Employment Division v. 
Smith, which held that laws of “general 
application” apply even though they may 
incidentally affect an organization’s 
religious practices or beliefs, so long 
as the law does not intentionally target 
religious practices but applies broadly to 
everyone. 

The court distinguished a 1994 
decision by the New York Court of 
Appeals that found that St. John’s 
University is a “religious institution” 
under the N.Y. State Human Rights 
Law. St. John’s, said the Court of 
Appeals, was “operated, supervised 
or controlled by or in connection with 
a religious organization,” the Roman 
Catholic Church. Yeshiva, by contrast, 
is an independent institution, not 
owned or operated by a religious body. 
Furthermore, the judge found, the 
religious exemption under the New York 
state law is broader than the religious 
exemption under the city law, and the 
Supreme Court’s decision in Fulton 
did not change the Supreme Court’s 
constitutional precedent of Employment 
Division v. Smith. (This point was driven 
home in Fulton by concurring opinions 
by some of the conservative Supreme 
Court Justices expressing dismay or 
regret that the Supreme Court did not 
use that case to overrule Smith.)

Justice Kotler rejected the 
University’s argument that requiring 
it to recognize the Pride Alliance 
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would violate its freedom of speech, 
and once again raised the precedent 
of the medical and law school LGBT 
student organizations to show that 
such recognition would not necessary 
be construed as endorsement of “that 
group’s message,” as the University had 
recognized in its 1985 “fact sheet.”

In a June 16 story about the decision, 
the NY Times quoted one of Pride 
Alliance’s lawyers, Katie Rosenfeld, 
who observe that the NYC Human 
Rights Law “protects all students of 
higher education in New York City 
from discrimination and requires all 
universities to follow it.” The Times 
article quoted one of Yeshiva’s lawyers, 
Eric Baxter from the Becket Fund for 
Religious Liberty, as stating that the 
ruling “is contrary to clearly established 
case law that says courts don’t get to 
second-guess a religious institution’s 
religious activities when its religious 
characteristics are plain and obvious. 
There are few religious institutions of 
higher education that are more religious 
than Yeshiva.”

So, the question remaining in this 
case is whether Justice Kotler’s textualist 
interpretation of Yeshiva’s corporate 
charter will take priority in the end 
over Yeshiva’s proclaimed identity as an 
Orthodox Jewish institution. Because of 
the 1st Amendment argument raised by 
Yeshiva, it could seek ultimate review 
on that issue in the U.S. Supreme Court 
if it loses its appeals within the New 
York court system. ■

District Court Orders Indiana School 
District to Allow Transgender Boys to 
Use Boys’ Restroom in High School 
While Case Is Pending
By Arthur S. Leonard

U.S. District Judge James R. 
Sweeney, II, granted a preliminary 
injunction to two transgender boys, who 
are challenging under Title IX and the 
Equal Protection Clause the refusal of 
school authorities at Terre Haute North 
Vigo High School to allow them to use 
the boys’ restroom and locker room 
facilities at the school. B.E., S.E. v. Vigo 
County School Corporation, 2022 U.S. 
Dist. LEXIS 112008, 2022 WL 2291763 
(S.D. Ind., June 24, 2022). While it may 
seem odd that a high school within the 
7th Circuit, which decided this issue 
five years ago in Whitaker v. Kenosha 
Unified School District No. 1 Board 
of Education, 858 F.3d 1034 (7th Cir. 
2017), would think that they could bar 
transitioning transgender boys from 
using facilities consistent with their 
gender identity, they pinned their hopes 
on the fact that a later 7th Circuit decision 
apparently abrogate the Whitaker court’s 
analysis in part in the case of Illinois 
Republican Party v. Pritzker, 973 F.3d 
760 (7th Cir. 2020), when it determined 
that the district court in Whitaker had 
applied the wrong test in evaluating 
the likelihood of success on the merits, 
an essential finding prerequisite to 
ordering preliminary relief.

Judge Sweeney related that both 
plaintiffs in this case were identified as 
female at birth, but began to identify as 
male at age 11 and began transitioning 
then. Although now at age fifteen 
they are not yet qualified for surgical 
alteration under the standards of the 
World Professional Association for 
Transgender Healthcare (WPATH), 
they have done everything else that they 
could do to transition. Wrote Sweeney, 
“They use names and pronouns that 
reflect their male identities, wear 
masculine clothes, and have masculine 
haircuts, all of which leads others to 
perceive them – correctly, in Plaintiffs’ 

view – as boys. Plaintiffs have begun 
gender-affirming testosterone therapy, 
which initiates anatomical and 
physiological changes consistent with 
the male gender, such as deepening of 
the voice and the growth of facial hair. 
Plaintiffs also have legally changed 
their names and gender identification, 
and their birth certificates have been 
amended to reflect their masculine 
names and male gender.” The court 
noted that the defendants “have agreed 
to refer to Plaintiffs by their male 
names and male pronouns, and only the 
restroom and locker room issues remain 
for the Court.”

The plaintiffs allege that they 
were using the boys’ bathrooms at the 
beginning of the school year “without 
incident,” but a school employee “notice 
their use and reported it.” Then the 
vice principal instructed them that 
they may not use the boys’ restrooms. 
The defendants maintain that surgical 
transition is a prerequisite to restroom 
use. The plaintiffs will not use the 
girls’ restrooms, which feel wrong to 
them and would undoubtedly lead to 
social problems given their current 
appearance. They can use the sex-
neutral restroom in the school’s health 
office, but it is inconvenient in relation 
to classrooms, causing them to be late 
for classes, drawing attention to them, 
and further feels isolating. It also causes 
gastrointestinal distress, as they try to 
avoid using the bathroom during the 
day. When they need to leave class 
for restroom use, it takes more time 
out of their class than if they could 
use the nearest boys’ restroom. Expert 
testimony admitted by the court in 
support of their motion for preliminary 
relief also supports the contention that 
having to use the “wrong” bathroom 
impedes their gender transition and thus 
the treatment for their gender dysphoria.
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Judge Sweeney found that he was 
bound by Whitaker, while applying 
the correct standard for preliminary 
relief as per the Pritzker ruling. He 
also noted that the Supreme Court’s 
Bostock decision (which postdates 
Whitaker), although opining on Title 
VII, should be followed in a Title IX 
case, because the question whether 
Title IX’s ban on sex discrimination 
in educational institutions extends to 
gender identity cases can be answered 
using the same analysis employed by 
the Bostock court. He noted the many 
courts have already applied Bostock in 
Title IX cases (although this issue still 
is being litigated in various places). He 
rejected the defendants’ argument that 
the subsequent abrogation of Whitaker 
on other grounds means that the Title 
IX issue remains “an open one” in the 
7th Circuit. “It seems clear,” he wrote, 
“that cases abrogated in part do not 
lose all their value. The Seventh Circuit 
has continued to look to abrogated 
cases, and it makes sense intuitively 
that a court’s view is not rendered 
meaningless merely because it looked 
through the wrong lens . . . . That 
seems particularly true here, where 
the Whitaker court never indicated 
that the issue was a close one or hinted 
that the low threshold it applied was 
determinative.”

The judge also noted Grimm v. 
Gloucester County School Board, 972 
F.3d 586 (4th Cir. 2020) and Adams 
v. School Board of St. John’s County, 
968 F.3d 1286 (11th Cir. 2020). Grimm 
ruled for a transgender boy on the 
merits on both Title IX and equal 
protection grounds, and Adams (which 
is being considered en banc by the 
11th Circuit) was initially decided the 
same way until a subsequent opinion 
premised ruling for the plaintiff solely 
on equal protection grounds. Either 
way, however, “Defendants do not 
cite a district court or majority circuit 
court case adopting their position, and 
the Court can find none, which speaks 
to Plaintiffs’ likelihood of success.” 
So, Judge Sweeney concluded that the 
plaintiffs met their burden of showing 
likely success on the merits.

The court also found the pleadings 
at this point supported the claim of 

irreparable harm if the school is not 
enjoined pending a ruling on the merits, 
that subsequent monetary remedies 
would not be adequate, and that the 
balance of harms and public interest all 
support issuing the requested relief. The 
court granted the plaintiffs’ request that 
the injunction be issue without bond, 
finding that the defendants waived 
their right to contest this issue by not 
responding to the request. 

The plaintiffs are represented by 
attorneys from Indiana Legal Services, 
Inc., and the ACLU of Indiana. Judge 
Sweeney was appointed by President 
Donald J. Trump. ■

Federal Magistrate 
Recommends no 
Bivens Remedy for 
Sexual Assault of 
Federal Inmate by 
Guard; Farmer v. 
Brennan at Risk 
By William J. Rold

Pro se federal prisoner Dwight 
Phillip Bivens is a transgender 
woman in transition – on hormones, 
with female presentation and breasts. 
She is incarcerated at the federal 
maximum security Level VI institution 
at Florence, Colorado. A male officer 
(Blaike) taunted her and demanded that 
she submit to a “pat frisk,” despite her 
request for a female officer to conduct 
the search. The male officer proceeded 
to “caress” her breasts, groping and 
squeezing them until she cried out in 
pain, whereupon he laughed. In Bivens 
v. Blaike, 2022 WL 2158984 (D. 
Colo., June 15, 2022), U.S. Magistrate 
Judge Nina Y. Wang recommended 
that Bivens’ case be dismissed for 
failure to state a claim, despite Bivens’ 
pleading that excessive force was used 
in violation of the Eighth Amendment.

Federal prisoners do not have rights 
enforceable under 42 U.S.C. § 1983, 
because the statute applies only to 
state and local defendants. Instead, 
the Supreme Court has implied a 
cause of action for constitutional 
violations for five decades under a 
Fourth Amendment search and seizure 
case called Bivens v. Six Unknown 
Federal Narcotics Agents, 403 U.S. 
388 (1971). It extended this theory to 
federal prisoners’ right to be free of 
deliberate indifference to their health 
care in Carlson v. Green, 446 U.S. 14, 
18-21 (1980). In 1994, citing Bivens 
and Carlson, the Supreme Court 
extended the remedy to a transgender 
inmate’s right to be free of deliberate 
indifference to her safety against 
assault. Farmer v. Brennan, 411 U.S. 
825, 832-4 (1994).
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Before turning to the Supreme 
Court’s twenty-first century hostility to 
the Bivens remedy, it is useful to point 
out that Bivens was not some new-leftish 
permissive concoction of the 1970’s. 
In holding that a citizen victim of an 
unlawful Fourth Amendment search 
by federal agents had a remedy directly 
under the Constitution, the Court relied 
on decades of precedent, going back 
to the founding. See Justice Holmes: 
“Legal obligations that exist but cannot 
be enforced are ghosts that are seen in 
the law but that are elusive to the grasp,” 
The Western Maid, 257 U.S. 419, 433 
(1922), cited by Bivens, 403 U.S. at 392. 
See also, Chief Justice John Marshall: 
“The very essence of civil liberty 
certainly consists in the right of every 
individual to claim the protection of the 
laws, whenever he receives an injury,” 
Marbury v. Madison, 1 Cranch 137, 163 
(1803), cited by Bivens 403 U.S. at 397.

Despite the piety of “Originalists,” 
the impetus for the Bill of Rights was a 
suspicion of wary former colonists that 
they were creating a federal government 
that would be too powerful and that 
citizens needed to be protected from 
it, including forbidding it from doing 
certain things: abridging free speech 
or religion, conducting unreasonable 
searches without warrants, and imposing 
cruel and unusual punishments. Nothing 
in the Constitution says that the courts 
were powerless to protect these rights 
unless Congress – whose powers were 
feared – took affirmative steps to 
“authorize” a cause of action.

By 2017, however, the Supreme Court 
held in Ziglar v. Abbasi, 137 S. Ct. 1843, 
1856-57 (2017), that Bivens remedies 
were “disfavored judicial activity.” In 
June of this year, in Egbert v. Boule, 
596 U.S. ----, 2022 WL 2056291 
(2022), it ruled that Bivens remedies 
could not be invoked in a search and 
seizure case involving smuggling of 
people and goods near the Canadian 
border. It declined to over-rule Bivens, 
however, in a tango so convoluted that 
it resembles the medieval allegory of 
counting the angels on the head of a 
pin – see Aquinas’ Summa Theologica 
(1270) (“existence of something and its 
essence are distinct”; “all statements 
are analogical or metaphysical”) – 

concluding that the Court could not 
hypothecate an instance where implying 
another right under Bivens would be 
justified. Slip Op. at *5-6. Concurring, 
Justice Gorsuch states the obvious: 
Bivens has been over-ruled. Id. at *11.

This case came in a small package, 
without the headlines of abortion, 
guns, or environmental regulation, 
but it has fundamental constitutional 
consequences. The ink on Egbert was 
barely dry when Judge Wang applied 
it to the sexual assault of a federal 
transgender prisoner eponymously 
named Bivens. As noted in prior Law 
Notes articles about Farmer v. Brennan, 
Colorado has an oversized role in 
federal prison management, as home 
to the Florence “maxie-max,” to the 
Bureau of Prison’s training camp, and 
to the Department of Justice’s National 
Institute of Corrections. 

There was an attempt to corral 
Ziglar and preserve Farmer in the 
Tenth Circuit in the Rios litigation, as 
the Third Circuit had done in Shorter 
v. United States, 12 F.4th 366, 375 (3d 
Cir. 2021) (concluding that an Eighth 
Amendment excessive force claim 
based on an alleged sexual assault did 
not present a forbidden new Bivens 
context). The Tenth Circuit dodged the 
argument in Rios v. Redding, 2022 WL 
842749 (10th Cir. Mar. 22, 2022), holding 
that the allegations of failing to protect 
the transgender federal inmate from 
harm presented mere “negligence” and 
not deliberate indifference. This was 
before Egbert.

Now, armed with Egbert, the 
District Court in Colorado is at it again. 
The Supreme Court relied in part in 
Egbert on the existence of a grievance 
system for people alleging border 
agent misconduct, quoting 8 C.F.R. §§ 
287.10(a)-(b). 2022 WL 2056291 at *8. 
This provided an avenue for redress and 
deterrence, and such provisions need 
not mirror the relief available in a civil 
case. Id. at *11. Here, the federal Bureau 
of Prisons has a grievance system. 28 
C.F.R. §§ 542.10-541.15. Its existence, 
Judge Wang found, mitigates against a 
Bivens remedy.

This is new. This writer has never 
seen a case holding that exhaustion of 
administrative remedies (required by the 

Prison Litigation Reform Act – PLRA) 
would simultaneously extinguish a 
Bivens right. It is contrary to the 
PLRA itself. 28 U.S.C. § 1346(b)(2), as 
originally enacted, provided that, after 
exhausting, federal prisoners could sue 
federal agents for emotional distress 
if they also had physical injury. The 
existence of PLRA exhaustion does not 
support Judge Wang’s dismissal of the 
Bivens claim.

It gets worse. Judge Wang 
continued, since she was only making 
a recommendation, to recommend that 
the existence of a complaint mechanism 
under PREA also supported not finding 
a Bivens remedy in this case. The 
reasoning is similar, and she is wrong 
again, for the same reasons. When the 
PREA was adopted and the Violence 
Against Woman Act was renewed, § 
1346 was amended to allow emotional 
damages (after exhaustion) for victims of 
physical injury or of a “sexual act” under 
18 U.S.C. § 2246. Thus, it was assumed 
by Congress that Bivens remedies were 
available notwithstanding PREA, and in 
fact Congress referred to Farmer in the 
preamble to PREA. 34 U.S.C. 30302(13). 
Congress also directed the Commission 
it created to recommend standards to 
the Attorney General that would be 
applicable to the federal Bureau of 
Prisons on promulgation. 34 U.S.C. § 
30307(b). These became 28 C.F.R., Part 
115. (The Department of Homeland 
Security also has PREA regulations 
under 6 C.F.R., Part 115, for immigration 
detainees).

Judge Wang’s argument goes full 
circle. The PLRA requires exhaustion. 
Exhaustion defeats Bivens. PREA 
regulations were promulgated to 
implement Farmer. The existence 
of the regulations extinguishes the 
Farmer remedy. Hopefully, the Eighth 
Amendment is made of sturdier stuff 
than that. 

Judge Wang lauds the “zero tolerance” 
of sexual harassment legislated in 
PREA and its regulations, as if it were 
self-enforcing. That is often an illusion. 
“I have never spoken to a warden or 
commissioner of corrections who does 
not proclaim a zero tolerance policy 
in the prison; however, when I tour 
facilities and speak with prisoners, a 
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very different story inevitably emerges.” 
Kupers, “Role of Misogyny and 
Homophobia in Prison Sexual Abuse,” 
18 U.C.L.A. Women’s L. J. 107, 108, 128 
(2010); see also, “’I Don’t Believe You, 
So You Might as Well Get Used to it’ 
– The Myth of Zero Tolerance in Texas 
Prisons,” National PREA Resource 
Center (Nov. 20, 2018).

With Bivens remedies generally are 
under existential attack, it is difficult to 
argue that LGBTQ prisoners are one 
group for which the cause of action 
should be maintained. But it is necessary 
that we do so. Congressional reliance is 
on our side. So is history. Prisons are 
“inherently coercive institutions” – West 
v. Atkins, 487 U.S. 42, 456 n.15 (1988) – 
where totalitarian notions can be tested 
with least scrutiny. 

If roughly fondling the breasts of a 
transgender inmate by a federal agent 
in a federal institution is not actionable, 
would rape be? Murder? Assignment 
to extermination camps? If this seems 
fanciful, read the article (this issue of 
Law Notes) where a trans inmate in 
New York was told by a physician that 
she should be sent to a camp to die 
and her hearing officer referred to it 
as Auschwitz. Her case was dismissed. 
Judge Wang here leaves the decision to 
the trial judge on whether to dismiss 
with or without prejudice. That would 
be Chief Judge Philip A. Brimmer, 
appointed by President George W. 
Bush. ■

William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

New Jersey Appellate Court Strengthens 
Civil Rights Protections for Students in 
Rutgers-Newark University Case
By Joe Saperstein

In Morris v. Rutgers-Newark 
University, 2022 WL 1788182 (June 2, 
2022), the New Jersey Appellate Division 
reversed in part and affirmed in part a 
trial court decision based on New Jersey’s 
Law Against Discrimination (LAD), 
N.J.S.A. 10:5-1 to -50, to grant partial 
summary judgment to the plaintiffs, 
members of the Rutgers University 
2014-15 women’s basketball team, in 
their discrimination lawsuit against the 
interim head coach, the athletic director, 
an administrator, and Rutgers University 
itself. Specifically, the plaintiffs’ 
complaint included state law claims 
of a hostile educational environment, 
disparate treatment, and retaliation. 
Judge Clarkson S. Fisher, Jr., wrote the 
opinion for the three-judge panel.

The defendants moved for summary 
judgment on all of the plaintiffs’ 
claims. Though dismissing the claims 
concerning retaliation, the trial court had 
denied the defendants’ request to dismiss 
the claims of a hostile educational 
environment and disparate treatment. 
Following this interlocutory order, both 
sides appealed. The Appellate Division 
ruled in favor of the plaintiffs on all the 
summary judgment appeals, affirming 
the plaintiffs’ complaints of a hostile 
educational environment as well as the 
retaliation claims. 

The appeal centered on two main 
claims: hostile educational environment 
and retaliation. Many of the plaintiffs 
identify as Black, Hispanic, Lesbian, 
and/or Bisexual. In the summer before 
the 2014-15 season, the women’s team 
learned that their usual head coach 
would be replaced by an interim head 
coach, William Zasowski, who had 
previously been the assistant coach of 
the men’s team and was alleged to have 
called team members derogatory and 
misogynist epithets. The plaintiffs were 
concerned about Zasowki’s assignment, 
so they wrote to a school administrator, 
Gerald Massenburg. They also voiced 

concerns about the school’s athletic 
director, Mark Griffin, who was known 
to use ethnic and homophobic slurs and 
make inappropriate comments toward 
female athletes. Despite the plaintiffs’ 
complaints, the school determined 
that the athletic director did not 
violate the school’s Policy Prohibiting 
Discrimination and Harassment, and 
proceeded to make Zasowski interim 
head coach. 

The plaintiff’s concerns about 
Zasowski proved well-founded. Before 
the season, Zasowski asked the team 
captain, Williams, to identify which 
of the players on the team were gay. 
Williams refused. Throughout the 
season, Zasowski used a series of racist, 
homophobic, and sexist slurs about and 
towards team members. One of the team 
members, Gordon, confronted Zasowski 
at one point, but Zasowski denied 
making any of the alleged comments. 

Before this confrontation, Gordon 
had started every game, but, after the 
confrontation, Gordon was not assigned 
to start any games. Zasowksi then met 
with another player, McKinnon, accused 
her of lying regarding the comments, 
and told her she could no longer be 
on the team. The next day, Zasowski 
called a team meeting and threatened 
the players, telling them they were “not 
required to play” on the team. Finally, 
Zasowski cut Gordon from the team, 
preventing her from playing in the New 
Jersey Athletic Conference playoffs.

After the end of the season, Rutgers-
Newark investigated the complaints 
about Zasowski’s behavior throughout 
the season. The investigation reported 
that Zasowksi did likely make all of the 
derogatory comments detailed by the 
team, but ultimately concluded that the 
comments did not rise to the level of a 
hostile educational environment.

The plaintiffs argued that the Essex 
County Superior Court judge had 
erred by granting summary judgment 
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to the defendants on the retaliation 
claims, arguing that the trial judge’s 
interpretation of N.J.S.A. 10:5-12(d) 
was impermissibly narrow. To establish 
a viable hostile-environment claim 
under the LAD, a student-plaintiff 
must show the complained-of-conduct: 
“(1) would not have occurred but for 
the [student’s] protected status, and 
was (2) severe or pervasive enough to 
make a (3) reasonable person believe 
that (4) the conditions of [education] 
have been altered and that the 
[educational] environment is hostile or 
abusive” (citing Shepherd v. Hunterdon 
Developmental Ctr., 174 N.J. 1, 24 
(2002)). In their appeal, the defendants 
argued that when implementing this 
standard, the complaints should be 
examined plaintiff-by-plaintiff, instead 
of looking at how the defendants’ 
hostility impacted all the plaintiffs. 

The New Jersey Supreme Court 
has previously held that a hostile-
environment claim may be based “on the 
cumulative [e]ffect of individual acts” 
(Green v. Jersey City Bd. of Educ., 177 
N.J. 434, 447 (2003)). Thus, the court 
held in this case that “hostile words 
or actions against one would become 
known and indirectly experienced by 
all in this tight-knit group.” The court 
posited that the defendants’ argument 
that each allegation must be considered 
in isolation was incorrect and that, even 
when a plaintiff learns second-hand of a 
derogatory comment, it can impact the 
environment as a whole. 

With respect to the retaliation claims, 
the LAD, N.J.S.A. 10:5-12(d), states that 
it is unlawful discrimination “For any 
person to take reprisals against any 
person because that person has opposed 
any practices or acts forbidden under 
[the LAD] or because that person has 
filed a complaint, testified or assisted 
in any proceeding under [the LAD] 
or to coerce, intimidate, threaten or 
interfere with any person in the exercise 
or enjoyment of, or on account of that 
person having aided or encouraged 
any other person in the exercise or 
enjoyment of, any right granted or 
protected by [the LAD].” The Appellate 
Division panel agreed with the plaintiffs 
that LAD protections against retaliation 
are broad in scope and pointed out 

that the record showed a clear adverse 
effect brought about by the defendants’ 
conduct after students complained 
about the coach’s conduct. The court 
held that a jury could reasonably find 
that the plaintiffs experienced the type 
of intimidation, threats, or interference 
in their educational experience that is 
covered by this provision of the LAD.

The case was remanded for trial 
and represents the possibility of 
strengthening civil rights protections 
for students by clarifying that when 
school employees make derogatory 
and discriminatory comments towards 
students and the school allows this to 
occur unchecked, it can rise to the level 
of a hostile educational environment in 
violation of civil rights statutes. 

The plaintiffs are represented by 
Kevin E. Barber, Peter J. Heck, Patrick 
Lucignani,of Niedweske Barber LLC. ■

Joe Saperstein is an undergraduate 
student at Brown University and a 
Summer 2022 intern with LeGaL.

Idaho Federal 
Court Preliminarily 
Enjoins Law 
School’s Order that 
Three CLS Members 
not Contact an 
LGBTQ+ Student
By Arthur S. Leonard

In Perlot v. Green, 2022 WL 
2355532, 2022 U.S. Dist. LEXIS 116819 
(D. Idaho, June 30, 2022), Chief U.S. 
District Judge David C. Nye granted 
a motion for a preliminary injunction 
sought by three student members of the 
Christian Legal Society (CLS) chapter 
at the University of Idaho Law School, 
ordering the school to rescind a no-
contact order issued to the plaintiffs 
after an LGBTQ student complained 
about remarks the plaintiffs had made 
in response to her questions about 
why they were opposed to same-sex 
marriage, and to remove any reference 
to the no-contact orders and subsequent 
investigations by the school’s Office 
of Civil Rights and Investigations 
(OCRI) from their school records. 
The preliminary injunction also 
requires the school to terminate any 
investigation of plaintiffs undertaken 
based on allegations of speech alone, or 
enforcing the school’s anti-harassment 
rules based on “allegations of pure 
speech alone that does not rise to the 
level of harassment.” 

On April 1, 2022, the law school 
held a “moment of community” in 
response to an anti-LGBTQ+ slur left 
anonymously on a white board in a 
classroom. Members of the law school 
community met in front of the campus 
to “express support of all students.” The 
three CLS members and their faculty 
advisor (who subsequently became 
a co-plaintiff but did not join in the 
motion for preliminary injunction) 
were present and gathered in prayer 
at the event “to show their support for 
the LGBTQ+ community.” Jane Doe, 
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described by Judge Nye as a member of 
the LGBTQ+ community, approached 
plaintiffs to challenge CLS’s 
disapproval of same-sex marriage, 
to which plaintiffs responded with 
their Biblical arguments, which were 
“affirmed” by their faculty advisor (who 
taught a class in which Jane Doe was 
enrolled). Later, Jane Doe found a note 
on her library carrel from the president 
of CLS, inviting her to talk to him if she 
felt she had anything to say or wanted 
to ask any questions, concluding “I’m 
usually in my carrel: 6-034 over by the 
windows. Peter [smiley face].” 

On April 3, the professor emailed 
Jane Doe to “express his concern for 
her well-being,” having sensed that 
the community event may have caused 
stress to her. She responded that she 
was still “processing” things and would 
speak to him later in the week during 
his office hours, but she never did, and 
switched to attending his class on-line 
instead of in person. 

On April 4, there was an event at 
the law school concerning the school’s 
ABA accreditation that was attended 
by the plaintiffs and by Jane Doe 
and other LGBTQ students, at which 
(according to Judge Nye’s summary 
of the plaintiffs’ allegations) Doe and 
others “raised concerns about CLS and 
its members – namely that they held 
religious beliefs that were bigoted and 
anti-LGBTQ+.” One of the plaintiffs 
spoke up to defend CLS, saying that 
“the biggest instance of discrimination 
he had seen on campus was actually 
against CLS and the administration’s 
failure to timely recognize and register 
it as a group.” Later that day, the Deputy 
Director of OCRI interviewed one of 
the plaintiffs about the events that took 
place during the April 1 community 
event, and three days later, OCRI sent 
a “no contact” order to the three CLS 
members, because Doe “apparently” 
had contacted OCRI to say she was 
feeling “targeted and unsafe.” The order 
prohibited them from having any contact 
with Doe without getting advance 
permission from OCRI, applied both 
on and off campus, and stated penalties 
for failure to comply, including possible 
suspension or expulsion.

Several weeks later, the faculty 
advisor to CLS again emailed Jane Doe 
to ask if she wanted to speak to him, 
but she replied, copying the dean and 
associate dean, “Your event caused me 
to fear for my life at the university of 
Idaho. I am scared to be on campus, 
I am scared to be in your class. I fear 
you. I fear the CLS. My life, my grades, 
my law school career are not safe with 
a professor that is actively working 
towards taking away my human rights 
. . . . The group you are the admin 
for, subjected me and others to violent 
verbal abuse, in which you took the lead 
on and agreed with. This has created 
unpreparable [sic] damage to your 
students and faculty at the school of 
law. If you continue to email me, I will 
file get [sic] a restraining order from 
the police.” She demanded that the 
professor respond to the deans (and not 
her) “affirming that she would not be 
docked participation points for attending 
class remotely” and gave a deadline for 
him to respond. Three days later, OCRI 
sent a no-contact order to the professor, 
prohibiting him from contacting Doe 
for anything except “what is required 
for classroom assignment, discussion, 
and attendance,” and he then joined 
the lawsuit already filed by the CLS 
members.

The plaintiffs complained that the 
no-contact order violated their 1st 
Amendment rights of freedom of speech 
and free exercise of religion, and Judge 
Nye agreed. He also agreed that there 
was a lack of due process in imposing 
this restraint, and that the restraint had 
impact beyond the school, as one of the 
CLS members, a graduating student, 
had been required on his bar admission 
application to indicate whether he had 
been subject to any disciplinary action, 
including no-contact orders, which had 
triggered an investigation by the bar 
admission staff. 

In order to issue a preliminary 
injunction, the judge had to find that 
plaintiffs were likely to prevail on the 
merits based on the factual allegations of 
their complaint. “In this case,” he wrote, 
“it appears that Defendants issued the 
no-contact orders to Plaintiffs because 
Plaintiffs discussed their sincerely 

held religious beliefs about marriage 
and because they discussed religious 
discrimination. Thus, it appears the 
no-contact orders apply to Plaintiffs 
because of the ‘message expressed,’” 
and consequently was a content-based 
restriction on their freedom of speech 
and free exercise of religion. He pointed 
out that the factual allegations included 
statements against the CLS members 
by a professor (who posted a sign in 
the law school) and by the student 
government president in a Facebook 
posting, but the school did not issue 
no-contact orders to them. “Thus,” 
he wrote, “while all of these parties’ 
speech was on the same topic, only one 
viewpoint – Plaintiffs’ – was deemed 
worthy of intervention and discipline. 
The disparity in Defendants’ approach 
is what bothers the Court most about 
this case and leans towards finding that 
Defendants’ actions were designed to 
repress specific speech,” and went on 
to say, “there is no indication that Jane 
Doe – or any other student – who spoke 
out against CLS at the ABA event was 
the subject of any measures to curtail 
their views and opinions; but Plaintiffs 
were.”

The court rejected the school’s 
attempt to defend its action by citing 
to Title IX as obliging it to take 
action against the plaintiffs, pointing 
out that Title IX and its regulations 
set out procedures for dealing with 
sexual harassment, but that nothing 
in the facts alleged before the court 
in this case suggested any sexual 
harassment. (The judge pointedly 
noted that Jane Doe is not a party to 
this litigation, which is solely between 
the recipients of the no-contact orders 
and the school’s administrators named 
as defendants.) The court rejected 
defendants’ arguments that issuing the 
preliminary injunction would interfere 
with the school’s obligations under 
Title IX. The defendants also attempted 
to assert qualified immunity against 
the constitutional claims, but the court 
found that irrelevant on the preliminary 
injunction motion, because damages 
were not an issue. 

“At this stage of the proceedings,” 
wrote Judge Nye, “it is likely Plaintiffs 
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will succeed on their claims due to the 
targeted and disparate manner in which 
Defendants chose to regulate Plaintiffs’ 
religious speech. Again, this is not a Title 
IX case; this is, among other things, a 
First Amendment case. And this case is 
not about Jane Doe; it is about Plaintiffs. 
The court, therefore, need not focus on 
Jane Doe and the University’s actions 
against the backdrop of Jane Doe’s 
rights. Rather, the Court must look at 
Plaintiffs and the University’s actions 
against the backdrop of Plaintiffs’ 
rights. In so doing, the Court finds 
Plaintiffs are likely to succeed on their 
claim.” The judge noted “a sad irony in 
the fact that the restraint on Plaintiffs’ 
speech began at an event meant to 
reiterate acceptance and tolerance and to 
dissuade bullying and marginalization . 
. . . Some may disagree with Plaintiffs’ 
religious beliefs,” he continued. “Such 
is each person’s prerogative and right. 
But none should disagree that Plaintiffs 
have a right to express their religious 
beliefs without fear of retribution. The 
Constitution makes that clear.”

In a footnote describing the content 
of the preliminary injunction, Judge Nye 
took care to clarify that the injunction 
involves “speech alone” and “pure 
speech” and does not preclude the school 
from investigating or imposing discipline 
for conduct that would meet the definition 
of harassment under Title IX. 

The plaintiffs are represented by 
Alliance Defending Freedom (of 
course, who else?).

Judge Nye, formerly an Idaho 
state court judge, was originally 
nominated for the district court seat 
by President Barack Obama in 2016 
on the recommendation of Idaho’s 
two Republican senators. When the 
nomination expired without a Senate 
confirmation vote at the end of 2016, 
the senators recommended Nye’s 
appointment to incoming President 
Donald J. Trump, who promptly 
nominated him, and he was quickly 
confirmed. He became chief judge in 
2019 when his only active colleague 
on the two-judge Idaho district court 
bench, a Clinton appointee, took 
senior status. The second Idaho seat is 
currently vacant. ■

Indiana Court of Appeals Rejects Gay 
Ex-Husband’s Defamation Suit Against 
His Former Mother-in-Law for Sending 
Nasty Texts to His Adult Children
By Arthur S. Leonard

Jeffrey Scott James, a gay man who 
was married to Karen McGuiness’s 
daughter until 2008, has been living 
with a same-sex partner for the past 
fourteen years, according to Judge 
Edward W. Najam, Jr.’s opinion for the 
Indiana Court of Appeals in James v. 
McGuiness, 2022 WL 2125698 (June 
14, 2022). In August 2021, James 
sued McGuiness for defamation and 
intentional infliction of emotional 
distress, based on a text message that 
McGuiness sent to one of his adult 
children, Shae James. As summarized 
by Judge Najam, among the statements 
in the text message were the following 
that James deemed to be defamatory: “I 
will accept your father has turned you 
into a monster like himself.” “He hates 
us because we are educated, normal, 
and respectable.” “We may not have his 
money but what we have we earned.” 
“He wanted to use you as a tool to move 
to Miami which has a large homosexual 
population.” James also based his claim 
on a text message from McGuiness to 
his other adult child, Luca, in which she 
stated that James was “trying to ‘turn’ 
Shea gay,” “trying to lure Shae to Florida 
to entice her into the gay lifestyle,” that 
James “was disgusting,” and that “being 
gay is disgusting.” McGuiness filed a 
motion to dismiss the case.

After McGuiness moved to dismiss, 
James noticed her to be deposed, to 
which she responded with a motion to 
quash the deposition. Responding to the 
motion, James asserted that he needed to 
depose McGuiness to get information he 
needed to oppose her motion to dismiss. 
Marion Superior Court Judge Cynthia 
J. Ayers dismissed the case and granted 
the motion to quash. Judge Ayers found 
that James’ amended complaint failed to 
state a claim upon which relief could be 
granted. The Court of Appeals affirmed 
Ayers’ rulings.

James had contended that 
McGuiness’s texts to his children were 
per se defamatory, or in the alternative 
defamatory per quod if supplemented 
by contextual information. The Court of 
Appeals rejected both claims.

Under Indiana tort law, there are 
four categories of per se defamation. 
“A communication is defamatory per 
se if it imputes” (1) criminal conduct; 
(2) a loathsome disease; (3) misconduct 
in a person’s trade, profession, office, or 
occupation; or (4) sexual misconduct,” 
wrote Judge Najam. In opposing the 
motion, James argued that the statements 
were defamatory per se because they 
were intended “to induce the hearers to 
suspect that he was guilty of professional 
misconduct, abuse toward his children, 
or sexual misconduct,” and that although 
she did not “accuse him of a specific 
crime, reasonable persons could conclude 
that these statements were calculated to 
induce the hearers to suspect that he was 
guilty of abuse or some type of criminal 
or professional misconduct,” but the 
court rejected his characterization, 
stating that the statements fell short 
“of the type of statement covered by 
defamation per se,” so Judge Ayers was 
correct to reject that argument.

James’ defamation per quo 
contention fared no better. “Here,” 
wrote Judge Najam, “while McGuiness’ 
statements may have been rude and 
disparaging, they are not ambiguous and 
cannot be imbued with the defamatory 
meaning suggested by James. Stated 
differently, McGuiness’ statements are 
not susceptible to either a defamatory or 
nondefamatory interpretation and, thus, 
need not be submitted to the jury,” thus 
justifying dismissal of this claim as well.

Turning to the emotion distress 
claim, the court applied the traditional 
test of whether the defendant engaged 
in extreme and outrageous conduct that 
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intentionally or recklessly caused severe 
emotional distress to another. Not here, 
said the court. James had argued that the 
McGuiness’ action in sending the texts 
to his children “were a clear attempt to 
undermine and destroy his relationship 
with his children, and reasonable persons, 
consistent with today’s prevailing norms 
and values, could find such conduct 
outrageous.” Again, Judge Ayers and the 
Court of Appeals disagreed with James. 
“Even considering the facts in the light 
most favorable to James,” wrote Judge 
Najam, “reasonable persons would 
not differ regarding the extremity and 
outrageousness of McGuiness’ conduct. 
While we certainly do not condone 
McGuiness’ conduct, nothing about 
her statements is so extreme in degree 
as to go beyond all possible bounds 
of decency and should be regarded as 
utterly intolerable in a civilized society. 
As such, we can conclude, as a matter 
of law that McGuiness’ actions did not 
constitute ‘outrageous’ behavior.” 

The Court of Appeals also upheld 
Judge Ayers’ granting of the motion to 
quash the deposition notice, asserting 
that because the motion to dismiss 
tests only the legal sufficiency of the 
complaint, “not the facts supporting it, . 
. . regardless of what information James 
may have learned from McGuiness’ 
deposition, the court could not have 
relied on it in deciding whether to grant 
or deny McGuiness’ motion.”

Evidently, in Indiana, it is just normal 
chatter to call somebody a “monster” 
who is trying to “turn” his daughter gay, 
not an outrageous statement attempting 
to destroy a family relationship by 
turning a daughter against her father, 
and so forth. 

James is represented by Samantha A. 
Huettner of Indianapolis. ■

North Carolina Agrees to Issue 
Corrected Birth Certificates for 
Transgender People Without Requiring 
Sex-Reassignment Surgery
By Arthur S. Leonard

North Carolina officials negotiated a 
settlement of a lawsuit filed by Lambda 
Legal on behalf of a transgender woman 
and two transgender minors born 
in North Carolina who sought birth 
certificates consistent with their gender 
identity without having to give proof 
of having undergone sex-reassignment 
surgery, in Campos v. Kinsley, No. 
1:21CV880 (M.D. N.C., amended 
consent judgment signed June 22, 2022). 
Since standards of care published by 
the World Professional Association 
for Transgender Health require an 
individual to be at least 18 before they 
can get gender affirmation (so-called 
sex-reassignment) surgery, as a practical 
matter, minors who have transitioned 
were not able to get corrected birth 
certificates from North Carolina.

The lawsuit, filed on November 
16, 2021, asserted equal protection 
and due process claims, naming 
Kody Kinsley, Secretary of the North 
Carolina Department of Health and 
Human Services as lead defendant. The 
Department administers the state’s birth 
certificate program. North Carolina 
statutes authorize issuance of new birth 
certificates when requested by somebody 
who had “sex reassignment surgery.” The 
major hang-up in this case was the state’s 
refusal to issue such certificates in the 
absence of proof of surgical alteration.

Under the negotiated settlement 
approved by U.S. District Judge Loretta 
C. Biggs on June 22, the existing law 
is supplemented by an agreement 
providing that when a corrected 
certificate is requested without evidence 
of sex-reassignment surgery having 
been performed, the application must 
be submitted on a form prescribed by 
the State Registrar, notarized, with 
one piece of supporting documentary 
evidence, signed by the applicant (if an 
adult) or by a parent or legal guardian. 
“Acceptable supporting documentary 

evidence” may be (1) a valid North 
Carolina Driver’s License or valid 
State ID card issued by the state DMV 
“that reflects the person’s sex,” or (2) 
“a valid U.S. passport that reflects the 
person’s sex,” or (3) “a certification 
signed by a physician, psychiatrist, 
physician’s assistant, licensed therapist, 
counselor, psychologist, case worker, 
or social worker stating, based on their 
professional opinion, the gender identity 
of the registrant.” 

The applicant can get either a 
corrected birth certificate or a new 
certificate, but in either case the new 
document is not to disclose that there was 
a change of gender designation. Unlike 
some of the most progressive states on 
this issue, North Carolina was unwilling 
to agree that a simple declaration under 
oath by the applicant would be sufficient 
standing alone to obtain a new or 
corrected birth certificate. 

Under the terms of the settlement, the 
state does not admit that its prior policy 
violates the Constitution. The text of 
the complaint and the settlement can be 
accessed from Lambda Legal’s website.

Plaintiffs Lillith Campos, C.B., and 
M.D., are represented by Lambda Legal 
attorneys Omar Gonzalez-Pagan, Carl S. 
Charles and Avatara Smith-Carrington; 
and pro bono counsel Derek McDonald, 
Maddy Dwertman and Brandt Roessler 
(of Baker Botts LLP); and local counsel 
Sarah M. Saint and Eric M. David (of 
Brooks, Pierce, McLendon Humphrey & 
Leonard LLP). ■
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New York Federal Judge Finds No Constitutional Claims 
Despite Virulent Transphobia at Woodbourne Prison; 
Dismisses on Pleadings
By William J. Rold

The events in this case occurred in 
2014, and pro se transgender plaintiff 
Sergey Shtilman has since then been 
paroled. The ruling by U.S. District 
Judge Nelson S. Román in Shtilman v. 
Makram, 2022 WL 2307677 (S.D.N.Y., 
June 27, 2022), addresses her fifth 
amended complaint. In 2018, Judge 
Román dismissed Shtilman’s fourth 
amended complaint with leave to amend, 
which the plaintiff did promptly, leaving 
just two defendants, a physician (Mervat 
Makram) and the warden. Judge Román 
then apparently ignored the case for 
almost four years, ultimately dismissing 
it for the same erroneous reasons 
reported by Law Notes in its discussion 
of Shtilman v. Makram, 2018 U.S. Dist. 
LEXIS 132177 (S.D.N.Y., Aug. 6, 2018) 
(September 2018 at pages 484-5). 

It is worth noting that the case 
originally had a disciplinary due process 
claim against the officer (Katz) who 
presided over Shtilman’s disciplinary 
hearing because he said that he 
wanted “transgenders [to] be burned 
in Auschwitz furnaces.” The counsel 
for the state said this was “merely 
verbal abuse” and not actionable. Judge 
Román agreed that the remarks were 
“despicable” but irrelevant, despite 
the Second Circuit’s holding in Allen 
v. Cuomo, 100 F.3d 253, 259 (2d Cir. 
1996), that inmates are entitled to 
an “impartial” hearing officer. The 
case, as it stands in the fifth amended 
complaint, contains a “deliberate 
indifference” claim against Dr. Makram 
and Warden Cunningham, and an Equal 
Protection claim against Makram. 
Shtilman pleaded that Makram became 
“impatient and angry” with her, that 
Makram refused to consider Shtilman’s 
medical or diagnostic history, and 
that Makram said specifically: “You 
transgender inmates believe that you are 
entitled to everything. Well, you are not! 
I’m the doctor here. This is my office, 
and I will decide who is provided what, 
and who isn’t. Frankly, the world would 

be a better place if they packed you all 
up and shipped you off to your own 
prison to live or die. You will not get 
any special treatment from me because 
you’re some sort of shemale.” Makram 
also refused to issue incontinence 
underpants or to refer Shtilman to a 
specialist.

Judge Román grants Warden 
Cunningham judgment on the pleadings 
by characterizing his involvement as 
merely denying Shtilman’s grievances. 
Whether the warden knew he had a 
problem with Dr. Makram – or with 
transphobia at Woodbourne generally 
– is beyond the scope of this article. It 
would have been a basis to keep him in 
the case. See McKenna v. Wright, 386 
F.3d 432, 436 (2d Cir. 2004) (affirming 
denial of motion to dismiss on qualified 
immunity to Woodbourne’s warden 
after Dr. Makram refused to treat an 
inmate’s Hepatitis C).

Shtilman’s chief complaint, as 
characterized by Judge Román, is 
incontinence, for which she seeks 
a “feed-in-cell” pass, to avoid 
embarrassment from urinating in the 
mess hall. While he writes that she has 
an underlying diagnosis of “neurogenic 
bladder disorder,” he presents no 
indication that he understands its 
significance. He nevertheless finds it is 
not a “serious” condition under the first 
arm of the deliberate indifference test, 
citing Sloan v. Borawski, 64 F. Supp 3d 
473, 494 (W.D.N.Y. 2014), which held 
that “broken ribs, an ankle fracture and 
a lower right-side back injury” were not 
sufficiently serious to meet the objective 
prong. In this writer’s view Sloane is an 
outlier. It is a district court decision that 
has never been cited with approval by 
the Second Circuit, which has held that 
chronic pain is sufficiently serious for 
first prong analysis. Brock v. Wright, 315 
F.3d 158, 163 (2nd Cir. 2003); see also 
Darby v. Grienman, 14 F. 4th 124, 133 
(2nd Cir. 2021) (not contested that dental 
pain is “serious”). 

Incontinence, accompanied by 
underlying medical conditions, has 
nearly always been found to be serious. 
Compare Miller v. King, 384 F.3d 
1248, 1261 (11th Cir. 2004) (inmate 
with bladder condition that causes 
urinary incontinence “unquestionably 
has serious needs”); with Duniger v. 
Winnebago County, 165 F.3d 587, 592 
(7th Cir. 1999) (no evidence showing 
incontinence is a serious threat to health). 
See also, Scinto v. Stansberry, 841 
F.3d 219, 232 (4th Cir. 2016) (throwing 
up vomit and blood accompanied by 
incontinence is serious medical need). 

Urinary incontinence, as opposed to 
incontinence caused by a neurogenic 
bladder – the condition here – is discussed 
separately in the Merck Manual. See 
Chapters 160 and 161 (16th ed. 1992) 
at 1737-1741. The latter (neurogenic 
bladder) underlying incontinence 
presents issues of “complexity” and 
potential complications that can be 
life-threatening. Such patients “require 
careful evaluation and meticulous 
attention to management.” Id. at 1737.

This writer is not medically trained, 
but – on information and belief – neither 
is Judge Román. In fact, the standard 
for “serious” medical need includes 
conditions perceived serious by lay 
people. Chance v. Armstrong, 143 F.3d 
698, 702-4 (2d Cir. 1998).; accord, 
Salahuddin v. Goord, 467 F.3d 263, 
280 (2nd Cir. 2006) (reasonable person 
found condition “important and worthy 
of comment”). Treatable conditions that 
interfere substantially with activities 
of daily living are “serious” under the 
Eighth Amendment. Koehl v. Dalsheim, 
85 F.3d 86, 88 (2nd Cir. 1996) (inmate’s 
need for prescription eyeglasses). 

Judge Román also found that 
Shtilman failed to show deliberate 
indifference to her serious needs. Yet, 
Shtilman alleged that Dr. Makram 
refused to treat her, denied her request 
for incontinence pants, ignored her 
history and prior diagnoses, told her 
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she would receive no care, and refused 
to send her to a specialist, despite her 
underlying condition. Eight years passed 
without discovery. Judge Román could 
not legally give Shtilman “all favorable 
inferences” and still grant judgment on 
the pleadings.

The Equal Protection analysis is 
worse. As stated in Law Notes four 
years ago, this is not a “class of one” 
case. The Equal Protection language in 
the current case appears to have been 
lifted wholesale from Judge Román’s 
prior opinion. It remains wrong. All the 
cases cited by Judge Román pre-date 
the 2nd Circuit’s recognizing gender 
identity as quasi-suspect classification 
invoking intermediate scrutiny in 
Windsor v. United States, 699 F.3d 169, 
180-1 (2d Cir.), aff’d on other grnds, 
sub nom. United States v. Windsor, 570 
U.S. 12 (2013). There is no need for a 
rational basis “comparator” as Judge 
Román seeks. The “comparators” 
are cisgender inmates, who are given 
evaluation and treatment and are not 
referred by a hearing officer to the ovens 
at Auschwitz. It is difficult to believe 
that New York Attorney General Letitia 
James’ Office of State Counsel is still 
defending this case. For attorneys in the 
New York Department of Law, the fact 
that an argument can be made does not 
mean that it should be made. 

This case illustrates what may 
continue to be a serious problem of 
transphobia at Woodbourne. A hearing 
officer, knowing that he was being 
audio-recorded, felt free to remark about 
sending trans inmates to Auschwitz. A 
physician, who should be instilling best 
practices in her subordinates, calls a 
patient a “shemale . . . . who should be 
shipped off to her own prison.” These 
are not one-off comments by individual 
correction officers in the prison yard. 
They reflect a problem with authority 
figures near the top of the organizational 
table at Woodbourne. This writer does 
not believe that they reflect the beliefs of 
the Governor or the Attorney General. 
Even if the comments are nearly a 
decade old, it is their watch now.

Judge Román was appointed to the 
District Court by President Obama after 
four years on the New York Appellate 
Division, First Department. His 
handling of this case is shameful. ■

REFUGEE LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. COURT OF APPEALS, 3RD 
CIRCUIT – In Morris v. Attorney 
General of the United States of 
America, 2022 U.S. App. LEXIS 
15193 (3rd Cir., June 2, 2022), the court 
denied a petition to review the Board 
of Immigration Appeals’ issuance of 
a final order of removal to an out gay, 
HIV-positive man from Barbados. The 
petitioner was admitted to the U.S. as a 
lawful permanent resident in 1986. In 
2019, he was arrested and convicted on 
felony drug charges (intent to possess 
and distribute controlled substances). 
This brought him to the attention 
of the Department of Homeland 
Security, which sought his removal. 
His aggravated felony convictions 
disqualified him from asylum or 
withholding of removal, so his petition 
raises only a claim for protection under 
the Convention Against Torture (CAT). 
He had no past incident of persecution 
or torture to present, only information 
about the situation facing gay HIV-
positive people in Barbados, where 
there is a criminal sodomy law, societal 
disapproval and discrimination, and 
potentially less effective health care for 
his HIV infection than he is receiving 
in the U.S. This doesn’t cut it for CAT 
protection, however. Writing for the 
panel, Senior Circuit Judge Anthony 
Scirica noted evidence that the sodomy 
law is not enforced, so “the agency did 
not err in concluding that Morris failed 
to establish that he would be prosecuted 
on his return to Barbados. The agency 
also property concluded that Morris 
failed to establish that he would be 
discriminated against on his return 
to Barbados.” In the absence of past 
persecution, or any evidence of specific 

threats against him, general evidence 
about the existence of discrimination 
in Barbados was not sufficient to meet 
the high bar needed for protection 
under the CAT, which is focused on the 
probability of the infliction of actual 
torture or at least significant physical 
harm if the individual is sent to his 
homeland. There was not much here 
for his counsel, Bridget Cambria of 
Cambria & Kline (Reading, PA) and 
Alyssa M. Kane, ALDEA-The People’s 
Justice Center (also Reading, PA), to 
work with. Judge Scirica was appointed 
by President Ronald Reagan.

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – A dismissive per curiam 
was issued by a 5th Circuit panel in 
Adamou v. Garland, 2022 U.S. App. 
LEXIS 15254, 2022 WL 1800772 
(June 2, 2022), in which a lesbian from 
Niger sought to remain in the U.S. She 
did not present any evidence of past 
persecution. Niger does not have a 
statute criminalizing sodomy, but she 
argued that she might be subjected to 
prosecution under “Sharia law.” The per 
curiam opinion said: “By asserting that 
her sexual ‘behavior is institutionally 
criminalized under Sharia law,’ Amadou 
invites this court to conflate Sharia law 
with the law of Niger. However, she 
did not submit to the IJ any documents 
about Sharia law, let alone Sharia law 
in Niger. Moreover, there was objective 
evidence that, while homophobia and 
anti-gay discrimination are prevalent 
in Niger, the law of Niger does not 
criminalize sexual activity between 
adults of the same sex, and Adamou 
admitted that she did not seek help from 
governmental authorities after she was 
beaten by her then-partner’s father. The 
record thus fails to compel a conclusion 
contrary to the BIA’s that she has not 
shown that the government of Niger 
is unable or unwilling to help her.” 
She failed to show the requisites for 
asylum or withholding of removal, and 
evidently did not assert a claim under the 
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Convention against Torture before the 
agency, so the court lacked jurisdiction 
to consider “her unexhausted CAT 
claim.” The petitioner is represented 
on this appeal by Becki A. Jacobson or 
Newburyport, MA. The panel consisted 
of Senior Circuit Judge Carolyn Dineen 
King (Carter), Gregg Costa (Obama), 
and James Ho (Trump). 

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – Another 5th Circuit per 
curiam denying a petition for review 
of the BIA’s rejection of a petition 
for asylum, withholding of removal, 
or protection under the Convention 
against Torture (CAT). Appiah-Kubi v. 
Garland, 2022 U.S. App. LEXIS 17508, 
2022 WL 2287799 (June 24, 2022). The 
petitioner is a gay man from Ghana, who 
has no evidence of past persecution, but 
stakes his claim for refugee status on the 
following contentions, as summarized 
by the court: Ghanaian police will 
persecute him because Ghanaian law 
prohibits homosexuality and the law is 
not ‘fairly administered,’ and Ghanaians 
who are accused of homosexuality are 
pretextually arrested for other crimes, 
denied due process, and extorted; he has 
a well-founded fear of persecution by 
the Sarfo family and by the chief of his 
village; there is a reasonable probability 
that he will be tortured if he returned 
to Ghana because the Ghanaian law 
criminalizing homosexuality “creates a 
pattern of violence against the LGBTQ 
community” and the “violence is often 
at the hands of government officials.” 
However, the court said that petitioner 
failed to raise these issues in his brief 
appealing the IJ decision to the BIA, or 
in a motion to reopen or reconsider; thus, 
the court concluded it lacked jurisdiction 
to consider them! Thus, he flunks the 
substantial evidence test. Eliminating 
this evidence from consideration makes 
it impossible for him to prove that there 
are compelling reasons to grant asylum 
or withholding of removal in his case. 
Ditto regarding CAT relief. The opinion 

indicates that he is represented by 
Casey Bryant, Advocates for Immigrant 
Rights, Memphis, TN, but we suspect 
that Bryant came into the picture after 
the BIA denied petitioner’s appeal from 
the IJ decision, as it seems unlikely that 
counsel from an immigration rights 
organization would have failed to elicit 
the information necessary to brief the 
appeal to the BIA. The panel consisted 
of Judges Jerry Smith (Reagan), Carl 
Stewart (Clinton), and James Graves 
(Obama). 

CIVIL LITIGATION NOTES
By Arthur S. Leonard

UNITED STATES SUPREME COURT – 
On June 27, the Court rejected a petition 
by Coral Ridge Ministries (CRM) 
calling for it either to “reconsider” the 
“absolute malice” standard adopted for 
defamation cases in New York Times 
v. Sullivan, 376 U.S. 254 (1964), or 
to determine that the “actual malice” 
standard should apply only to public 
officials, not to public figures who 
are not public officials. Coral Ridge 
Ministries Media, Inc. v. Southern 
Poverty Law Center, No. 81-802, cert. 
denied, 597 U.S. _, 2022 WL 2295074. 
CRM applied to participate in Amazon.
com’s “Smile” program, under which 
purchasers on Amazon can designate 
a charity to receive a small donation 
taken out of their payment. They 
were turned down, because Southern 
Poverty Law Center (SPLC) lists CRM 
as a “hate group” due to its expressed 
negative views about homosexuality 
and same-sex marriage (views which 
are claimed to be “Biblical”) and 
Amazon will not include any “hate 
groups” listed by SPLC as a matter of 
corporate policy. CRM sued SPLC for 
defamation, asserting as a matter of fact 
that CRM is not a “hate group” because 
they love homosexuals, or something 
to that effect, despite what they have to 
say publicly about sodomy and same-

sex marriages. The lower courts held 
that SPLC is a “public figure” so CRM 
would have to prove “actual malice” 
in order to prevail, which it failed to 
do. Justice Clarence Thomas dissented 
from the denial of cert, as he has from 
past cert denials raising this question. 
Thomas is an opponent of New York 
Times v. Sullivan, arguing that the 
“actual malice” standard, which is very 
difficult to meet, has “allowed media 
organizations and interest groups to 
cast false aspersions on public figures 
with near impunity,” which he thinks 
a bad thing. Donald Trump, frustrated 
in losing defamation lawsuits he has 
brought, would agree with Thomas on 
this. Trump talked about “opening up” 
defamation law so that somebody in his 
position could sue media organizations 
and writers for adverse statements 
about him. 

U.S. COURT OF APPEALS, 4TH 
CIRCUIT – Ruling en banc in Peltier 
v. Charter Day School, Inc., 2022 U.S. 
App. LEXIS 16352, 2022 WL 2128579 
(June 14, 2022), the 4th Circuit held that 
a charter school corporation (CDS) 
violated the equal protection rights 
of the female students by imposing 
a dress code requiring them to wear 
skirts (except for gym class). The court 
rejected CDS’s argument that it was not 
a state actor, finding that by contract the 
state had delegated to CDS the state’s 
obligation to provide a free public 
education to all school-age children. 
However, the court did not apply the 
Equal Protection Claim to the private 
corporation with which CDS contract 
for the actual operation of the charter 
school in question. Turning to Title IX, 
the court rejected CDS’s argument that 
it was not a recipient of federal funding 
subject to Title IX, finding that CDS’s 
compensation by the state included 
federal money. Furthermore, the private 
company with which CDS contract to 
run the school also benefits from federal 
fund pass-through from the state, so it 
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was also covered by Title IX. Finally, 
turning to the merits under Title IX, 
the court rejected CDS’s argument that 
its mandated dress code did not violate 
Title IX as a matter of law, remanding 
the case for a determination de novo by 
the district court, noting the potential 
relevance of sexual stereotyping 
theory, which is well-established under 
Title VII. (Courts in Title IX cases 
usually follow Title VII precedents in 
determining whether the defendant 
discriminated on the basis of sex.) A 
concurring opinion referred to CDS’s 
gender-stereotypical rationale for the 
skirt requirement as “antediluvian.” 
The opinion for the court was written 
by Senior Circuit Judge Barbara Milano 
Keenan (who was sitting on the en banc 
panel because she was a member of the 
three-judge panel whose decision was 
vacated for en banc review). Because 
two senior circuit judges participated, 
the en banc panel consisted of sixteen 
judges. There were concurring and 
dissenting opinions. Judge Keenan was 
appointed by President Barack Obama.

ALABAMA – The 11th Circuit has 
granted a motion by the state to 
expedite its appeal of a district 
court’s preliminary injunction against 
enforcement of the state’s new law 
banning gender-affirming care for 
minors. Eknes-Tucker v. Marshall, 
2022 U.S. Dist. LEXIS 87169, 2022 WL 
1521889 (M.D. Ala., May 13, 2020), is 
the district court decision finding that 
plaintiff’s are likely to succeed in their 
challenge to the law, a prerequisite for 
pretrial injunctive relief. Under the 11th 
Circuit’s order, the case is likely to be 
argued in late summer or early fall. 

ARKANSAS – Tempest in a teapot? As 
part of a branding scheme, Kroger, a 
supermarket chain, devised a multicolor 
logo to be affixed on newly designed 
aprons for store associates to wear, 
leaving it up to each geographical 

division of the nationwide chain to 
decide if and when to adopt the new 
logo. The Delta Division, which 
includes Arkansas, decided to adopt 
it – by coincidence – at a time when 
Kroger was trumpeting an award it had 
received for being a “top workplace” 
for LGBT employees. Some of the more 
religious employees at Kroger’s Conway, 
Arkansas, store resisted wearing the 
newly-designed aprons, perceiving 
them, due to the color scheme, as 
expressing support for LGBT rights. A 
confrontation with management ensued, 
resulting in some discharges and the 
filing of religious discrimination 
claims with the EEOC. This was the 
EEOC with Trump appointees in 
control, so there is no surprise that 
when conciliation of the claims failed, 
the EEOC instituted litigation against 
Kroger on behalf of the employees who 
were disciplined or discharged, alleging 
failure to accommodate the employees’ 
religious beliefs and retaliation 
against the employees for their active 
opposition to being forced to wear 
the aprons with the logos. Ruling on 
summary judgment motions in EEOC 
v. Kroger Limited Partnership, 2022 
U.S. Dist. LEXIS 111587, 2022 WL 
2276835 (E.D. Ark., June 23, 2022), 
U.S. District Judge Lee P. Rudofsky 
granted Kroger’s motion for summary 
judgment on the retaliation claim, but as 
to the religious discrimination/failure 
to accommodate claim, concluded that 
factual questions precluded summary 
judgement for either party. A jury could 
find that accommodating the religious 
employees by letting them opt out of 
wearing the apron would impose a 
burden on Kroger, as undermining its 
branding campaign, but a jury could 
conclude the contrary as well, finding 
that the employees religious rights 
should prevail, so the cross-motions for 
summary judgment on this issue were 
denied, and the case will go to trial 
unless it can be settled. Judge Rudofsky 
was appointed by President Donald J. 
Trump.

FLORIDA – Does the Miami-Dade 
County Code establish a private right 
of action for individuals who claim 
to have suffered discrimination on 
grounds prohibited in the County Code 
(which includes sexual orientation)? 
Andre White filed a sexual orientation 
discrimination charge against his former 
employer with the county’s Commission 
on Human Rights, which sent him a 
right-to-sue notice after dismissing his 
charge for failure to cooperate with 
the agency. But when he filed suit, the 
employer, AutoZone, moved to dismiss, 
asserting that the County Code does 
not provide a private cause of action for 
employment discrimination. Agreeing 
with the employer’s argument, Circuit 
Court Judge Lourdes Simon granted the 
motion to dismiss with prejudice. Maybe 
she and the employer’s lawyer were 
using an outdated version of the Code. 
As originally enacted in 1997, the Code 
did not expressly authorize private suits, 
instead providing an administrative 
procedure with no right to appeal from 
to the courts. But the Code was amended 
in 2006 to authorize “enforcement by 
private persons,” so the 3rd District 
Court of Appeal reversed the dismissal, 
commenting that “the plain language 
of section 11A-28(1)(a) and (b) clearly 
establishes an aggrieved individual 
may pursue a private cause of action 
under the Code.” White v. AutoZone 
Investment Corporation, 2022 Fla. App. 
LEXIS 4122, 2022 WL 2135725 (3rd 
Dist. Ct. App., June 15, 2022).

FLORIDA – Ivan Ferreira-Silva, a gay 
man living with HIV, was employed 
as a janitor by AW Professional & 
Maintenance Service, Inc., from 
September 2018 until he was discharged 
on March 2, 2022. He claims he never 
told the boss that he was gay (and this 
does not seem to be an issue in the case), 
and that did not reveal his HIV status 
until the day he was fired. The boss 
contends that he had known that Ferreira-
Silva was HIV-positive for at least eight 
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months when he was fired, having been 
told by co-workers who knew. Ferreira-
Silva claims that the company did 
not accommodate his need to attend 
medical appointments periodically, 
did not want him to apply for Workers 
Compensation benefits for injuries he 
incurred on the job, and did not pay 
him consistent with the requirements 
of the Fair Labor Standards Act. He 
sued in federal court, asserting he was 
terminated because of his HIV-status in 
violation of state law, that the company 
violated the federal Family and Medical 
Leave Act in its treatment of his medical 
appointments, and also retaliated against 
him for seeking Workers’ Compensation 
for injuries. The employer sought 
summary judgment, but was only 
partially successful. In Ferreira-Silva 
v. AW Professional & Maintenance 
Service, Inc., 2022 WL 2438156, 2022 
U.S. Dist. LEXIS 100585 (S.D. Fla., 
June 5, 2022), focusing first on the state 
discriminatory discharge claim, District 
Judge K. Michael Moore found that the 
plaintiff failed to establish a prima facie 
case. He found that “it is not genuinely 
disputed that Defendants knew of 
Plaintiff’s HIV status eight months 
before terminating his employment. The 
court finds that this long period between 
learning of Plaintiff’s HIV status and 
his termination tends to negate that he 
was terminated ‘because of’ his HIV 
status, as required to establish the third 
prong of Plaintiff’s prima facie case of 
HIV status discrimination. However, 
the court refused to grant summary 
judgment on the FMLA claims, 
because there was a disputed issue as 
to whether the employer was subject to 
FMLA. Three separate corporations, 
commonly owned, are involved in 
this case, only one of which was the 
Plaintiff’s employer, and that one had 
fewer than 50 employees on payroll. 
Only by cumulating the companies 
could the statutory threshold be reached, 
and determining whether they should 
be cumulated required fact-finding. 
Plaintiff also asserted that the company 

was de facto of many people who were 
not officially on the payroll because they 
were not authorized to work in the U.S., 
and how to deal with those in terms of 
the statutory requirement could not be 
determined on summary judgment due 
to disputed facts. As to the Workers’ 
Compensation claim, the company 
argued that it was not related to the 
federal claims and that the court should 
not assert supplementary jurisdiction 
over it, but the court disagreed and 
refused to drop it from the case. The 
employer won judgment on the wage 
claims as the court resolved the dispute 
over whether FLSA applied to AW or 
to his individual job. Ferreira-Silva is 
represented by Aron Smukler, Ruben 
Martin Saenz, and Tanesha Walls Blye, 
of Saenz & Anderson, PLLC, Aventura, 
FL. Judge Moore was appointed by 
President George H. W. Bush.

GEORGIA – Jennifer Valade filed 
a divorce and child custody action 
against Kenneth Valade in July 2013. 
Valade hired the firm of Meriwether & 
Tharp, LLC, to represent him. At the 
time, Jennifer was living in the marital 
home on weekdays and Kenneth on 
weekends. Patrick Meriwether advised 
him to place a “nanny cam” in Jennifer’s 
bedroom, stating that it was legal for 
him to do so and directly related to 
the issues in the divorce. A third-year 
associate participating in the meeting, 
Elizabeth Doak, allegedly agreed with 
Meriwether’s advice. At that time, 
according to the opinion by Judge Clyde 
L. Reese, II, the trial court had a standing 
order in divorce actions that prohibited a 
party from ‘placing under surveillance 
. . . of the purpose of harassing and 
intimidating the other party.’” The 
covert surveillance camera that Kenneth 
installed on a weekend when Jennifer 
was not there subsequently recorded her 
engaging in “sexual relations” with a 
woman. Kenneth retrieved the SD card 
containing the recoding and showed 
the recording to Doak and to a private 

investigator employed by the law firm. 
Meriwether sent a letter to Jennifer’s 
counsel in the divorce action, stating 
that Kenneth had become aware that 
Jennifer was having sex with a woman in 
her bedroom and demanding “that this 
behavior stop immediately” (emphasis 
in original). “Otherwise,” wrote 
Reese, “Kenneth Valade would seek 
an emergency hearing, which would 
‘force him to present all evidence of Ms. 
Valade’s adulterous, lesbian relationship 
thereby making it a public recording.” 
The Meriwether firm filed a motion with 
the trial court seeking an emergency 
hearing, and the written motion revealed 
that Kenneth had placed a camera in the 
marital home that recorded Jennifer and 
her girlfriend having sex. Jennifer then 
filed the complaint in this case, Valade 
v. Meriwether & Tharp, LLC, 2022 
WL 2301417, 2022 Ga. App. LEXIS 
332 (Ga. Ct. App., June 27, 2022), 
alleging claims against the attorneys 
for violation of her common law right 
of privacy and negligent training and 
supervision over associate Doak. The 
trial judge granted summary judgment 
to defendants, asserting that her privacy 
claims were barred by the state’s 
abusive litigation statute, which is the 
“exclusive remedy” for abuses of the 
litigation process. Jennifer appealed, 
and the Court of Appeals voted 2-1 to 
reverse the summary judgment as to the 
privacy claim, although it found that 
the trial court had correctly granted 
summary judgment on the negligent 
training and supervision claim. Judge 
Reese wrote that “the surveillance on 
Rimert [the girlfriend] and Jennifer 
Valade did not involve a court filing or 
a judicial process, such as discovery. As 
such, this conduct did not involve the 
‘initiation, continuation, or procurement 
of civil proceedings’” and did not come 
within the scope of the exclusive remedy 
provision. Thus, Jennifer could maintain 
a privacy action as to that. On the other 
hand, “The letter and motion constituted 
a ‘claim’ asserted in connection with 
the continuation of a civil proceeding,” 
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and so that could only be addressed 
under the abusive litigation statute. 
Dissenting from the privacy claim 
ruling, Judge Sara L. Doyle argued that 
“because Valade’s invasion of privacy 
claims stem from the ‘continuation’ of 
civil proceedings between her and her 
ex-husband, in which proceedings he 
was represented by the defendants, the 
claims are precluded.” She noted that 
the issue of adultery is “frequently” an 
issue in divorce proceedings, Kenneth’s 
counsel told him to undertake the 
surveillance to “support allegations of 
adultery” in that proceeding, and thus 
the abusive litigation statute would 
apply to preempt any separate tort 
action. Jennifer Valade is represented 
by James Andrew Neuberger of Atlanta. 

IDAHO – In F.V. v. Jeppesen, 2022 U.S. 
Dist. LEXIS 103252, 2022 WL 2150052 
(D. Idaho, June 8, 2022), U.S. Magistrate 
Judge Candy W. Dale awarded plaintiffs’ 
counsel $31,529.50 in attorney fees, 
$7,945.00 in paralegal fees, and $750.00 
in non-taxable litigation expense based 
on their work in getting the state 
of Idaho to comply with the court’s 
previous injunction against the state’s 
refusal to issue new birth certificates 
to transgender individuals born in the 
state. The court found the existing law 
unconstitutional on March 5, 2018, and 
issued an order enjoining the defendants 
“from practicing or enforcing the policy 
of automatically rejecting applications 
from transgender people to change the 
sex listed on their birth certificates.” 
The state revised its procedures to 
comply with the order, and plaintiffs 
were awarded $75,00000 in attorney 
fees by stipulation of the parties. But 
then in March 2020, the Idaho legislative 
enacted a new statute that “changed 
the statutory language applicable to 
amending a birth certificate, effective 
July1, 2020. The plaintiffs filed a motion 
with Judge Dale on April 16, 2020, 
seeking “clarification” of the Injunction 
she had issued and hoping the court 

would rule that it was unconstitutional 
because of barriers it put into place. On 
June 1, 2020, Judge Dale issued an order 
“clarifying” that in order to comply with 
the prior order, the state must “institute 
a meaningful and constitutionally-
sound process for accepting, reviewing, 
and considering applications from 
transgender individuals to amend the 
gender listed on their birth certificates,” 
but she ruled that questions concerning 
the constitutional validity of Idaho’s 
new statute, including whether it 
violated her injunction, were not “ripe” 
for determination. Idaho revised its 
application form and instructions for 
changing the indicator of sex on birth 
certificates under the new law, and 
plaintiffs filed a second motion seeking 
a constitutional ruling. They argued 
that the new rules effectively made it 
impossible for transgender individuals 
to get the new birth certificates they 
sought. On August 7, 2020, Judge Dale 
granted this motion, concluding that the 
revised form and instructions violated 
her earlier injunction. On September 29, 
2021, plaintiffs filed a new motion for 
fees and expenses, which is decided in 
this June 8 decision. The state argued 
that plaintiffs were asking for excessive 
fees. Judge Dale accepted some of the 
state’s arguments, rejected others, and 
ultimately wrote down the amount of 
fees from $455,728.00 requested to 
the amounts above. Her discussion in 
this opinion may be useful to counsel 
for prevailing plaintiffs making fee 
requests in this kind of unusual situation, 
where recalcitrant action by a state 
government brazenly failing to comply 
with a court order through the device of 
enacting new legislation generates post-
decisional litigation to force the state 
to with the court’s mandates. Lambda 
Legal, local counsel, and cooperating 
attorneys represent the plaintiffs. 

ILLINOIS – Demitrous Cook, the chief 
of police in Evanston, Illinois, has used 
Snapchat to publicize persons of interest 

in criminal investigations. On February 
17, 2020, he published on Snapchat a 
picture of several Black men who were 
persons of interest in an investigation, 
including Kevin Logan. In addition to 
the picture, Logan’s date of birth and last 
known address were published, the word 
“pending,” and a handwritten notation 
“HIV”. Logan sued the City of Evanston 
and Cook, alleging violations of Equal 
Protection, Privacy (Due Process), and 
Defamation and other torts claims. 
He also asserted a 4th Amendment 
privacy claim against the City, and 
premised his claims against the City on 
the proposition that Cook, as chief of 
police, was a policymaker, in charge of 
police investigations, and thus under the 
Monell doctrine the City could be held 
liable. Logan v. City of Evanston, 2022 
WL 2316229, 2022 U.S. Dist. LEXIS 
113928 (N.D. Ill., June 28, 2022). Senior 
U.S. District Judge Matthew F. Kennelly 
ruled on cross-motions for summary 
judgement, after having previously 
dismissed some of the other tort claims 
in October 2020. The judge found 
no basis for Equal Protection claims 
against either Cook or the City, but 
found a basis for a due process privacy 
claim, noting 7th Circuit precedent on 
individual privacy rights with regard to 
medical information. After Chief Cook 
posted his Snapchat story, it got picked 
up and circulated on-line. Wrote Judge 
Kennelly, “Social media users who saw 
Cook’s story subsequently shared the 
photos and personal information on 
Facebook and through text messages. 
Days later on February 22, Logan took 
an HIV test, which was negative, to 
rebut the perceived public belief that 
he might have HIV.” Cook argued that 
because Logan did not have HIV, there 
was no violation of his privacy, which 
Judge Kennelly effectively laughed out 
of court: “Cook’s argument amounts to 
the proposition that if a public official 
discloses personal medical information 
about an individual that is accurate, the 
official violates the Constitution, but if 
he discloses false medical information 
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about an individual, he does not. This 
is a Catch-22 argument that does 
not carry the day . . . . The fact that 
[Logan] received a test in the recent 
past, regardless of whether the result 
was positive or negative, suffices as 
medical information that he might not 
want the state to publicize. At bottom, 
a government official can infringe 
a person’s right to keep his medical 
information private even if the medical 
information the official discloses about 
him is false. The Court concludes that 
a reasonable jury could find that Cook 
violated Logan’s due process rights 
in publishing the photo and the text 
next to it.” So summary judgment was 
denied. However, the court rejected 
the defamation claim, finding that 
under Illinois law public officials enjoy 
absolute immunity for statements within 
the scope of their official duties.” The 
parties argued about whether Cook’s 
posting on his personal Snapchat fell 
within the scope of official duties, but 
the court resolved that in Cook’s favor 
by noting that the posting was made in 
support of a police investigation, so he 
was immune from that claim. The judge 
also found no basis for a separate 4th 
Amendment claim, holding that Logan’s 
privacy interests fell under the 14th 
Amendment. The court set a July 5 date 
for a telephone conference to schedule a 
trial date and discuss whether settlement 
on the Due Process claim was possible. 
Logan is represented by Ilia Usharovich, 
1st, of Wheeling, IL, and Sheldon 
M. Sorosky, of Wilmette, IL. Judge 
Kennelly was appointed by President 
Bill Clinton.

ILLINOIS – A married lesbian couple – 
Terrie Sullivan and Veronica Rodriguez 
– have home-owners insurance with 
Liberty Mutual. Their house and 
possessions suffered damage due 
to flooding and contamination with 
wastewater, and they filed a claim with 
the insurer, leading, they allege, to years 
of delay, procrastination, and inadequate 

service on their claim. In disgust, they 
sued and cancelled their insurance 
policy. In Sullivan v. Liberty Mutual 
Insurance Co., 2022 WL 2105904, 2022 
U.S. Dist. LEXIS 104037 (N.D. Il., June 
10, 2022), they sought compensatory 
and punitive damages, declaratory, 
injunctive, and punitive relief, relying on 
the federal Fair Housing Act, the Illinois 
Human Rights Act, 42 USC Sections 
1981 and 1982, state contract law, and 
the Illinois Insurance Code. At the 
heart of their complaint is the allegation 
that their claims were not properly 
handled because of race (Terrie is Black 
and Veronica is Latina) and sexual 
orientation. Defendant moved to dismiss 
all claims. Senior District Judge Elaine 
E. Bucklo agreed with the defendant’s 
argument that because the plaintiffs 
cancelled their policy, their claims for 
prospective relief must be dismissed, but 
she denied the motion as to all their other 
claims, both federal and state. As to the 
defendant’s argument that the complaint 
failed to state a claim for discrimination, 
the court noted the plaintiffs’ allegation 
that the contractor they hired to make 
repairs told them about conversations 
he had with the first claims adjustor that 
plaintiffs had dealt with, during which 
the adjustor allegedly called Terrie 
Sullivan a “nigger carpet-muncher,” 
referred to Veronica Rodriguez as a 
“dumb Puerto Rican bitch,” and “made 
other disparaging comments about 
plaintiffs based on their races and 
sexual orientation.” The plaintiffs sent 
a letter to Liberty Mutual complaining 
about the adjuster’s comments “and 
other elements of the claims process 
they perceived as discriminatory,” 
and received in response a pledge to 
investigate the matter “fully,” but, they 
allege, any investigation was a “sham” 
with “defendant’s long-standing outside 
counsel concluding in a matter of days 
that the complaint was unfounded.” 
These allegations were enough to keep 
the case alive, not only because of the 
comments of the claim adjuster, but 
also because the initial stated basis for 

denying their claims was so laughably 
inapplicable that it “raises the specter of 
pretext.” Judge Bucklo found plaintiffs’ 
allegations “raise a sufficient inference 
of both discrimination and a nexus to 
defendant’s alleged misconduct to entitle 
plaintiffs to discovery.” She also found 
that various arguments by defendants in 
support of their motion were misplaced, 
since they relied on affirmative defenses 
that were not pertinent to a motion to 
dismiss. The plaintiffs are represented 
by Daniel I. Schlesinger, Margaret 
Marcia Schuchardt, and Martin 
Wojslaw Jaszczuk, of Jaszczuk PC, 
Chicago. Judge Bucklo was appointed 
by President Bill Clinton.

MAINE – GLBTQ Legal Advocates 
& Defenders (GLAD) announced 
settlement on June 13 of a complaint 
they filed on behalf of Marie King 
against Sunrise Assisted Living 
Facility, which King claimed denied her 
admission because she is transgender. 
GLAD claimed that this was the first 
known discrimination complaint by a 
transgender elder against such a facility. 
The settlement was negotiated by the 
Maine Human Rights Commission 
along with GLAD and the Adult Family 
Care Homes of Maine, the corporate 
owner of the Sunshine facilities. 
NBC News reported that under the 
terms of the settlement, King will get 
$1,000 damages and GLAD’s attorney 
fee will be covered at $8,500. The 
company will adopt a policy prohibiting 
discrimination against transgender 
people and will provide training for its 
staff under the auspices of SAGECare. 
Adult Family Care’s lawyer, denying any 
discriminatory intent by his client, told 
NBC News in an email responding to 
a press inquiry that the facility’s social 
worker “said Sunrise wasn’t the best fit 
because a cisgender woman may ‘not 
be comfortable having a transgender 
roommate.’” As a result, King was 
deterred from submitting an application. 
“Sunrise Assisted Living would not have 
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denied Ms. King residency based on 
her transgender status had she applied 
for residency,” wrote the lawyer, who 
went on to claim that the facility was 
“happy” to have the training for its staff 
so that “such a miscommunication does 
not happen again.” However, Sunrise 
continues to be under investigation by 
the Department of Health and Human 
Services as a result of King’s complaint. 
Under the Affordable Care Act, DHHS 
takes the position that facilities that 
receive federal funds, such as Sunrise, 
may not discriminate based on gender 
identity in their provision of services. 

NEVADA – It is surprising that an 
employment discrimination plaintiff 
represented by counsel would present 
a complaint so lacking in factual 
allegations that it would be tossed for 
pleading deficiencies under the Iqbal/
Twombly precedent, but such is the case in 
Mayorga v. Diet Center LLC, 2022 U.S. 
Dist. LEXIS 113845, 2022 WL 2333705 
(D. Nev., June 28, 2022). As related by 
Senior U.S. District Judge James C. 
Mahan (a George W. Bush appointee), 
Jovanny Mayorga, a “homosexual 
male,” was hired by Diet Center to work 
in its aptly named restaurant, Heart 
Attack Grill, on September 15, 2019. On 
October 29, he reported to work without 
his hat, a required part of his uniform. 
“Diet Center’s agent then sent a text 
message to several employees of Diet 
Center requesting information as to why 
Mayorga was out of uniform,” wrote the 
judge. “According to Mayorga, another 
employee responded to the text claiming 
that Mayorga accidentally forgot his hat 
and that a plan was in place to prevent it 
from happening again. Mayorga alleges 
that Diet Center’s agent responded to the 
employee by saying, ‘the little faggot 
doesn’t like to wear the hat’ and ‘no 
more Giovani [sic].’” Mayorga alleges 
that he was “constructively discharged” 
the next day. He subsequently filed 
a complaint with the Nevada Equal 
Rights Commission (NERC), followed 

by a formal discrimination charge, and 
received a right to sue letter. He also 
obtained a right to sue letter from the 
EEOC, and filed suit in state court, which 
Diet Center removed to federal court 
and moved to dismiss for failure to state 
a claim. Mayorga’s complaint alleges 
that “he was subjected to severe and 
pervasive harassment, constructively 
discharged, and subjected to a sexually 
hostile work environment where 
the sexual conduct was sufficiently 
severe or pervasive that it altered the 
compensation, terms, conditions, and 
privileges of his employment,” but did 
not allege any facts to support these 
claims, apparently, other than the brief 
incident described above. “This type of 
birdshot—pleading – listing conclusory 
allegations regarding elements of 
various cognizable claims under Title 
VII’s ‘on the basis of sex’ banner – 
neither states a specific plausible claim 
for relief nor give fair notice to Diet 
Center as to what it is being sued for,” 
wrote Judge Mahan, who was similarly 
dismissive of supplementary state law 
claims of negligent hiring, training, 
and supervision. The complaint was 
dismissed without prejudice, granting 
Mayorga leave to amend his complaint 
within 21 days of the date of the court’s 
order. Time for some homework by 
counsel. 

NEW MEXICO – Did this have to 
be a big deal federal case? Dimas v. 
Pecos Independent School District 
Board of Education, 2022 U.S. Dist. 
LEXIS 106350, 2022 WL 2135345 
(D. N. Mex., June 14, 2022. De Anza 
Angel Dimas and her girlfriend were 
members of the Pecos High School 
Girls Basketball Team. They got on 
the bus and sat together to attend a 
basketball tournament in another city. 
The school district had an “unwritten 
rule” that students involved in romantic 
relationships could not sit together on 
the bus on athletic trips, presumably 
to avoid any hanky-panky going on 

(although the court and school district 
resorted to euphemisms in explaining 
the reason for the “rule”). Enforcing 
the rule, an administrator told Dimas 
and her girlfriend to get off the bus 
and come with them and some other 
administrators back into the school 
building. There they were asked whether 
they were a couple, and when they 
responded affirmatively, they were told 
they could not sit together, and they had 
to agree not to sit together on the bus 
if they wanted to make the trip. They 
were told that they were “not in trouble,” 
and that the rule applied to all couples 
in relationships, not just to them. They 
made the trip sitting separately. Dimas 
sent a letter to the Superintendent of 
Schools complaining about the incident. 
She said she was discriminated against 
when she was “ordered” off the bus and 
taken to the high school gym “because 
boys and girls from different teams can 
walk around and hold hands and nothing 
is said about it, but when two girls 
sit next to each other it is considered 
inappropriate.” She said that she felt 
“threatened because of [her] sexual 
orientation.” But the Superintendent 
replied explaining the rationale for the 
rule and asserting that it applied to all 
dating couples, not just same-sex couples, 
and that the school district “does not and 
did not discriminate in any manner,” 
and that both he and the district were 
“supportive of any healthy relationship 
regardless of sexual orientation.” Dimas 
completed the basketball season with 
the team without incident, and went on 
to play as a member of the high school 
girls’ softball team before graduating at 
the end of the year. Then she brought 
this lawsuit claiming violation of her 
constitutional rights. She named Pecos 
High School as an individual defendant, 
and the court found the school cannot 
be sued as an entity. U.S. District 
Judge Kea W. Riggs found that school 
officials were entitled to qualified 
immunity on her 14th Amendment Due 
Process and Equal Protection claims, 
that the superintendent could not be 
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held liable, that the school district 
was entitled to summary judgment on 
Dimas’s Monell claim. For Judge Riggs, 
the Due Process bottom line was that 
Dimas “was not denied participation in 
sports or academics,” she continued to 
compete in basketball and softball and 
graduated. As to the Equal Protection 
claim, “Plaintiff has not presented 
evidence, beyond her allegations, that 
she was treated differently than other 
Pecos High School athletes on school 
sponsored trips or similarly situated 
individuals, or even inferring such 
differential treatment.” She also found 
no evidence that the rule as applied 
had a disparate impact on LGBTQ+ 
students, but notably discriminatory 
intent, whether expressed or implied, is 
necessary to pursue an Equal Protection 
claim. In other words, this was unlikely 
from the get-go to be a viable federal 
case. Dimas is represented by Derek 
V. Garcia, Albuquerque, and Michelle 
Garcia, of New Mexico Legal Aid, Santa 
Fe. District Judge Riggs was appointed 
by President Donald J. Trump. 

NEW YORK – Senior U.S. District Judge 
P. Kevin Castel denied a preliminary 
injunction to Pastor Aden Rusfeldt, 
who sought to immunize himself 
and a small group of followers from 
police interference when they planned 
to preach against homosexuality and 
same-sex marriage during the 2022 
Pride March in Manhattan. Rusfeldt 
v. City of New York, 2022 U.S. Dist. 
LEXIS 112280 (S.D.N.Y., June 24, 
2022). During the 2021 Pride March, 
Rusfeldt and three of his followers stood 
on a sidewalk near Washington Square 
Park along the parade route holding a 
banner “on a large metal pole that was 
positioned towards the 2021 March and 
read “FAGS AND WHORES BURN 
IN HELL.” This provoked disorder with 
spectators and marchers. A member 
of Rusfeldt’s group “began speaking 
through a bullhorn addressing the 2021 
March attendees as ‘Sick, sick, sick, 

disgusting, nasty, sick, disgusting, nasty 
people parading your sin in front of God 
. . . . You are going straight to hell.” A 
gathering crowd started throwing things 
and drew police attention. The police 
attempted to move Rusfeldt away, which 
he resisted. He was eventually arrested 
for disorderly conduct. Anticipating 
this year’s march, he sought injunctive 
relief against the police. Attempts to 
negotiate a settlement under which 
Rusfeldt would be allowed to stage his 
demonstration counter to the parade 
collapsed. The City proposed that 
“so long as Rusfeldt/his group do not 
engage in constitutionally unprotected 
speech, neither the content of Rusfeldt/
his group’s speech nor the crowd’s 
reaction to Rusfeldt and his group will 
be the basis of a dispersal order to arrest 
of Rusfeldt/his group,” but negotiations 
collapsed by the Friday before the 
march and the parties went back to the 
judge. The judge concluded, “Because 
Rusfeldt has failed to show that the City 
will likely engage in any action that 
violates his protected rights, he cannot 
demonstrate a likelihood of irreparable 
harm. It is unnecessary for the Court 
to delve deeper into his likelihood 
of success on the merits or address 
the public interest and the balance of 
equities prongs. Rusfeldt’s motion for a 
preliminary injunction will be denied.” 
Rusfeldt is represented by Ronald Dave 
Coleman, Dhillon Law Group, Inc., 
Newark NJ. Judge Castel was appointed 
by President George W. Bush.

OHIO – As far as a panel of the 2nd 
District Court of Appeals of Ohio is 
concerned, a birth certificate is a record 
of what transpired at the time a person 
is born, and the state’s Probate Division 
of the Common Pleas Court can correct 
errors on a birth certificate, but if 
somebody is correctly identified at 
birth as having the genitalia consistent 
with the gender identification on the 
birth certificate, there is nothing for the 
Probate Court to “correct,” even though 

the individual in question had later in 
life claimed a different gender identity. 
Such is the ruling in In re: Application 
for Correction of Birth Record of 
Hailey Emmeline Adelaide, 2022-Ohio-
2053, 2022 Ohio App. LEXIS 1934, 
2022 WL 2188503 (June 17, 2022), in 
which Judge Ronald C. Lewis wrote 
for the three-judge panel, affirming 
the probate court’s decision to deny the 
application for a new birth certificate. 
The insensitive court begins the “Facts 
and Procedural Section” by using the 
plaintiff’s male birth name as it appears 
on her 1973 birth certificate with the 
sex marker checked as male. Plaintiff 
filed an application with Clark County 
Probate Court in September 2021, 
seeking a name change to that appearing 
on the caption of this case, and a month 
later the application for correction of 
her “birth record,” accompanied by an 
affidavit from her mental health care 
provider attesting to her female gender 
identity. Further documentation was 
provided at a consolidated hearing on 
the two applications held in November 
2021. Plaintiff began to identify as 
female beginning at age 4, “came out” 
as female in July 2020, received mental 
health therapy for a year, and testified 
that “she believed there was an error on 
her birth certificate when her sex marker 
was checked off as male, because the 
male sex marker “did not take into 
account her mental state.” The Probate 
Court granted the name change at the 
conclusion of the hearing, but later issued 
a written decision denying the request to 
change the sex marker, concluding that 
it did not have the authority to grant 
the requested relief. The statute under 
which plaintiff sued, R.C. 3705.15(A), 
authorizes correction of information 
that was recorded in error at the time 
of registration of the birth. “Based on 
the plain language of the statute,” wrote 
Judge Lewis, “we do not find that this 
language ‘has not been property and 
accurately recorded’ is ambiguous.” 
Rejecting plaintiffs’ argument, he 
wrote, “It does not mean that because 
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something has changed after the 
original determination occurred that it 
then makes the original determination 
incorrect.” The statute, ruled the court, 
“relates back to the original filing of the 
birth record and whether it was properly 
and accurately recorded at that time.” 
Plaintiff relied on Ray v. McCloud, 507 
F. Supp. 3d 925 (S.D. Ohio, 2020), in 
which some transgender plaintiffs won 
a declaratory judgment stating that the 
Ohio Department of Health (ODH) 
blanket policy of refusing to issue 
new birth certificates for transgender 
applicants was unconstitutional. The 
probate judge had concluded that Ray 
did not authorize the probate court to 
make the requested “corrections,” and 
the Court of Appeals agreed. “Adelaide 
acknowledges that Ray is not binding 
on either the probate court or this 
Court but argues it should be accorded 
persuasive weight,” wrote Lewis. “We 
agree that Ray is not binding on either 
the probate court or this Court. While 
a federal district court decision may 
be accorded some persuasive weight, 
even if the federal court were to find 
a statute unconstitutional, it would 
not end our inquiry. But contrary to 
Adelaide’s contentions, we do not 
find that Ray expressly found R.C. 
3705.15 unconstitutional or that the 
outcome in Ray requires us to ignore 
the plain language of the statute. Ray 
relied on established constitutional law 
principles in reaching its decision, but 
it did not analyze the jurisdiction and 
authority of Ohio probate courts or 
the constitutionality of R.C. 3705.15, 
but rather the blanket policy enacted 
by ODH. As the federal court stated, 
‘all this Court is finding is that a 
blanket prohibition against transgender 
people changing their sex marker is 
unconstitutional.’” The Court of Appeals 
decided that plaintiff had not placed the 
constitutionality of the statute in play in 
the probate court, instead arguing that 
its language was ambiguous enough 
to give the court interpretive room 
sufficient to grant her request. Judge 

Lewis suggested that plaintiff pursue 
a different course, observing that R.C. 
3705.22 “contemplates that a request 
for an amendment to the birth record 
be filed with ODH as an administrative 
remedy, not with the probate court.” 
Legal formalism run amok? Plaintiff is 
represented by Maya Simek, Chad M. 
Eggspuehler, and Danielle M. Easton, of 
Cleveland. 

TEXAS – On June 6, PFLAG (Parents 
& Friends of Lesbians and Gay Men) 
and several parents and transgender 
youths filed suit against Texas Governor 
Greg Abbott, Attorney General Ken 
Paxton, Commissioner Jaime Martin 
and the Texas Department of Family 
and Protective Services seeking to block 
DFPS investigations under the spurious 
“child abuse” Opinion by Paxton and 
Letter by Abbott purporting to find 
that providing gender-affirming care 
to transgender minors constitutes child 
abuse. An earlier lawsuit, Doe v. Abbott, 
on behalf of one family and a physician, 
resulted in the Texas Supreme Court 
upholding the issuance of a temporary 
injunction against the investigation of 
the plaintiff family in that case, but 
the Supreme Court overruled the court 
of appeals’ issuance of a statewide 
temporary injunction against any such 
investigations, on the procedural ground 
that the appellate rules limited the court 
of appeals’ authority to provide such 
interim relief only to actual parties 
in the case. The new case, PFLAG v. 
Abbott, D-1-GN-22-002569 (Travis 
County Dist. Ct., filed June 6, 2022), 
sought a temporary restraining order 
and temporary injunction, as well as 
ultimately, permanent injunction. The 
complaint, a collaborative effort of 
Lambda Legal, the ACLU, and pro bono 
attorneys from Baker Botts, sets out in 
detail the actions of DFPS in improperly 
launching investigations against the 
plaintiff families, and based on the prior 
litigation, it was expected that temporary 
relief would be quickly forthcoming. 

Travis County District Judge Jan Soifer 
granted the TRO, and subsequently a 
temporary injunction. Attorney General 
Ken Paxton, the definition of a sore loser, 
will likely appeal, which would just give 
the court of appeals license to substitute 
its own temporary injunction for that of 
Judge Soifer, consistent with the Texas 
Supreme Court’s decision in the case 
before Judge Meacham. Eventually this 
will all get sorted out.

WASHINGTON – In C.P. v. Blue Cross 
Blue Shield of Illinois, 2022 U.S. Dist. 
LEXIS 114142, 2022 WL 2317374 (W.D. 
Wash., June 28, 2022), Senior U.S. 
District Judge Robert J. Bryan ruled 
on some discovery issues in pending 
litigation challenging the defendant’s 
sale of health insurance policies that 
exclude coverage for gender-affirming 
care. Lambda Legal and local counsel 
represent plaintiffs, and will seek to 
certify a plaintiff class challenging this 
practice under the Affordable Care Act 
and Title VII. Some of the discovery 
dispute has to do with information that 
Lambda is seeking in order to bolster 
its pending motion for class action 
certification. BCBSIL is resisting and 
also seeking to seal information it turns 
over in response to discovery requests. 
Judge Bryan basically rules for Lambda, 
noting the relevance of the information 
being sought, while agreeing with 
Lambda that certain confidential 
information should be placed under 
seal. There was one paragraph of 
the opinion that startled this reader: 
“Nonetheless, the identity of employers 
for which Blue Cross administers these 
exclusions and the number of enrollees 
in each plan is relevant, responsive, and 
discoverable. As part of Blue Cross’s 
defenses, it claims a ‘religious freedom’ 
exemption to the anti-discrimination 
requirement of the Affordable Care Act. 
Other employers may claim a similar 
exemption, which may be relevant to 
class certification. This information will 
also help Plaintiffs determine how many 
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potential class members fall into each 
exclusion category. Whether a larger 
employer with a relatively high number 
of potential class members administers 
an exclusion substantially similar or 
dissimilar to the one administered to 
Plaintiffs, or vice versa, may help guide 
Plaintiffs’ strategies and arguments 
moving forward. Furthermore, Blue 
Cross has and can again access this 
information, so providing it to Plaintiffs 
will not be unduly burdensome.” 
We are startled to think that a major 
national insurance company is going 
to interject “free exercise of religion” 
as a defense in this case; presumably, 
it is making that claim on behalf of 
those of its clients who claim religious 
objections to providing their employees 
with coverage for gender-affirming 
care. See how insidious the Hobby 
Lobby precedent is? Local counsel is 
Eleanor Hamburger, of Sirianni Youtz 
Spoonemore Hamburger, Seattle. 
Lambda attorneys on the case include 
Jennifer C. Pizer and Omar Gonzalez-
Pagan. Judge Bryan was appointed by 
President Ronald W. Reagan. 

WISCONSIN – Shayd Charles Mitchell, 
a prisoner at Oshkosh Correctional 
Institution, is suing Bruce Meyer, an 
employee of Lincoln Hills School, a 
juvenile correctional institution where 
Mitchell was previously an inmate, 
claiming that Meyer sexually assaulted 
him several times in violation of his 14th 
Amendment rights. Mitchell v. Meyer, 
2022 U.S. Dist. LEXIS 113817 (W.D. 
Wis., June 28, 2022). In this opinion, 
Chief U.S. District Judge James D. 
Peterson rules on Mitchell’s motions 
in limine regarding admissibility of 
evidence. Here we discuss only the 
motions of particular interest to Law 
Notes readers. In one, Mitchell seeks 
permission to provide evidence that 
Meyer was disciplined for viewing and 
circulating “inappropriate material” 
at work several years earlier, and that 
Meyer admitted in his deposition that he 

viewed and circulated pornography, but 
referred to it as “inappropriate” rather 
than “pornography.” In support of the 
motion, Mitchell argues that “Meyer’s 
viewing of pornography at work is 
therefore evidence of one of his motives: 
it shows that he intended to gratify 
himself at work because he allowed 
himself to become aroused at work.” 
Judge Peterson denied the motion, since 
the incidents in question occurred years 
before Mitchell was at Lincoln Hills, and 
that this evidence “does not plausibly 
tend to show Meyer’s motive to sexually 
assault Mitchell,” being rather “classic 
propensity evidence that is disallowed 
under Rule 404.” The court also rejected 
Mitchell’s motion to introduce evidence 
that Meyer had sexually harassed a co-
worker in the past, pointing out that this 
case was about sexual assault, not sexual 
harassment. However, the court will 
allow Mitchell to introduce evidence 
that Meyer made inappropriate remarks 
to Mitchell about what Mitchell calls 
his “then-homosexuality.” According 
to Mitchell, Meyer “made a comment 
that it was fitting that a rainbow 
was painted over Mitchell’s cottage, 
implying that it was fitting because 
Mitchell is homosexual. When Mitchell 
confronted Meyer about the comment, 
Meyer told Mitchell, ‘You are still a 
fucking fairy, so fly back to your room 
and shrug it off.’” Mitchell argued 
that this related to Meyer’s motive: 
“it shows that he assaulted Mitchell 
because he looked down on Mitchell 
for being a homosexual.” “Regardless 
of my previous rulings on other claims 
originally brought by Mitchell, at trial 
he is allowed to develop a theory of 
the case to prove that Meyer sexually 
assaulted him,” wrote the judge. 
“Evidence about verbal harassment 
wasn’t enough to sustain a failure-
to-protect claim against supervisory 
officials alerted to the harassment, but 
that doesn’t mean that Mitchell should 
be prohibited from arguing that the 
sexual assaults were the culmination of 
Meyer’s previous bullying. The parties’ 

previous interactions are relevant 
information informing the jury about 
Meyer’s motive for the alleged assaults. 
Any risk of confusion or prejudice can 
be cured by an instruction that Mitchell’s 
Fourteenth Amendment claim is limited 
to the sexual assaults themselves, not 
verbal harassment.” The court denied 
Mitchell’s motion to preclude Meyer 
from introducing evidence about prior 
convictions of Mitchell for using a 
computer to facilitate a sex crime and 
child enticement. (After all, plaintiff 
Mitchell is doing time in an adult prison 
now.) “I will allow Meyer to present 
these convictions in some form,” wrote 
Judge Peterson, “at least the number 
of times he has been convicted of a 
felony. At the final pretrial conference, 
I’ll take argument on whether allowing 
the titles of the convictions would 
unfairly prejudice Mitchell.” Mitchell 
is represented by John H. Bradley and 
Randal Richard Resch, Jr., of Strang 
Bradley, LLC, Madison, WI. Judge 
Peterson was appointed by President 
Barack Obama.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

U.S. COURT OF APPEALS, 6TH 
CIRCUIT – A successful pro se appeal of 
a jury conviction? In Kuzma v. Miniard, 
2022 U.S. App. LEXIS 15653 (6th Cir. 
June 7, 2022), Senior Circuit Judge 
Danny Boggs granted an expanded 
certificate of appealability to Michael 
Kuzma, who had been convicted in a 
jury trial in state court on charges of 
first-degree criminal sexual conduct, 
third-degree criminal sexual conduct, 
and HIV-positive sexual penetration 
with an uninformed partner. Judge 
Boggs’ order details a lengthy history 
of attempts by Kuzma to find a way 
to cut down or reverse his sentence of 
35 years & 7 months up to 60 years, 
mainly by arguing about deficiencies 
of his trial counsel and the trial court’s 
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refusal of his last-minute attempt to 
get the trial delayed in order to replace 
his original counsel. On his petition 
for habeas corpus, he was appealing 
for an expansion of a certificate of 
appealability issued by the district 
court. One of Kuzma’s arguments was 
that his sexual partner knew that Boggs 
was HIV-positive, and that this was a 
disgruntled former employee seeking 
revenge by making false allegations. 
Wrote Boggs, “Had the jury been 
convinced that Kuzma had informed the 
victim of his HIV diagnosis, it would 
have been compelled to acquit him on 
the first-degree criminal-sexual conduct 
charge because the uninformed-sexual-
penetration charge was the predicate for 
that offense. Although Kuzma likely 
would have been convicted of third-
degree criminal sexual conduct because 
of the victim’s age, he likely would 
have received a much lower sentence 
than the one he actually received. 
Evidence that the victim threatened 
Kuzma with a false sexual-assault 
charge for firing him would have been 
relevant and admissible impeachment 
evidence.” Defense counsel failure 
to present a witness who could have 
corroborated Kuzma’s theory, thus may 
have deprived him of a fair trial and the 
possibility of getting acquitted on two 
of the three charges against him, Judge 
Boggs concluded. While upholding a 
certificate of appealability on this issue, 
however, the court denied his motion 
for appointment of counsel “because he 
has demonstrated more than adequate 
ability to represent himself and the 
issues presented are not complex.” 
Bottom line: Judge Boggs added this 
issue to the few others for which the 
district court allowed Kuzma to appeal.

CALIFORNIA – People v. Hamilton, 
2022 WL 2092969, 2022 Cal. App. 
LEXIS 3572 (Cal. 3rd Dist. Ct. App., 
June 10, 2022), is yet another opinion 
illustrating the dangers of “hooking up” 
using phone apps. G.D., a gay man, used 

a dating app to connect with defendant 
John Winston Hamilton and made a 
sex date, which took place in G.D.’s 
home. They smoked meth and went to 
the bedroom to have sex. Hamilton did 
not know that G.D. had a surveillance 
camera working in the bedroom. After 
what Judge Louis Mauro describes “the 
consensual sexual encounter,” Hamilton 
hit G.D. repeatedly, shaking him down 
for money, hitting and punching him, 
hogtieing him with a dog leash, forcing 
G.D. to perform oral sex, penetrating 
G.D.’s anus with finger, tongue, then 
penis without consent, searching the 
house for goods and valuables, and left. 
G.D. also had an external surveillance 
camera, which documented Hamilton 
loading things into his car before 
leaving. The bedroom surveillance 
camera documented what went on 
there, although some of Hamilton’s 
conduct took place elsewhere in the 
apartment and wasn’t documented. 
When G.D. concluded from sounds (he 
was blindfolded) that Hamilton left, 
he freed himself and called 911. “G.D. 
sustained bilateral nasal bone fractures 
and bruising on his head, face and 
neck. He had abrasions on his chest, 
lower back and arm and around both 
ankles, and there was tenderness and 
swelling on his right wrist. His rectum 
was bruised and red,” according to a 
nurse’s Sexual Assault Response Team 
examination. The police subsequently 
apprehended Hamilton, who was 
convicted on multiple counts and 
sentenced to an aggregate determinate 
term of 32 years and 4 months, and 
an indeterminate term of 100 years to 
life. One of the arguments Hamilton 
made on appeal was that the trial 
judge erred in granting a motion in 
limine by the prosecution to exclude 
evidence that G.D. was HIV-positive. 
Hamilton argued that this evidence 
was relevant to G.D.’s credibility. “The 
trial court granted the prosecution’s 
motion under Evidence Code section 
352,” wrote Mauro. “It said there was 
video showing much of what happened, 

G.D.’s credibility will be determined by 
the video, and evidence of G.D.’s HIV 
status for impeachment purposes was 
tangential. The trial court explained that 
the jury would hear other impeaching 
evidence and whether G.D. was HIV 
positive would only confuse the jury 
and potentially inflame its passion. The 
judge also pointed out that there was 
no evidence G.D. purposefully engaged 
in sexual activity for the purpose of 
infecting defendant with HIV.” From 
which comment we deduce that the 
“Consensual sexual encounter” alluded 
to in Judge Mauro’s summary of the 
evidence consisted entirely of safe 
sex, unlike the nonconsensual rape 
committed by Hamilton. Hamilton 
argued that G.D.’s conduct was an 
act of moral turpitude, citing various 
statutes, but the court rejected the 
argument, stating that “defendant fails 
to demonstrate that G.D.’s conduct 
involved implied malice,” and, in any 
event, as the trial court had stated, “the 
surveillance camera video partially 
corroborated G.D.’s testimony,” with 
respect to the events that occurred in 
the bedroom. “The jurors were able to 
personally judge G.D.’s demeanor and 
credibility. And defendant attacked 
G.D.’s credibility during cross-
examination and in closing argument. 
Defendant fails to show the excluded 
evidence would have changed the jury’s 
assessment of G.D.’s credibility or the 
verdict” on the various sexual assault 
counts.

CALIFORNIA – In People v. Djama, 
2022 Cal. App. Unpub. LEXIS 3839 
(Cal. 2nd Dist. Ct. App., June 21, 2022), 
the appellant (defendant below), a 
lesbian from Uzbekistan, had come to 
the U.S. in 2011 as a lawful permanent 
resident. Among other things, she 
asserts that she emigrated to the U.S. “to 
live freely as a Muslim lesbian without 
fear of persecution,” which she faced in 
her home country. But she fell afoul of 
the law in California and was charged 
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with several offenses in 2016: allowing 
a mischievous animal to cause serious 
bodily injury to another person, assault 
with a deadly weapon (a dog), criminal 
threats, and unlawful transportation of 
marijuana. Due to a conflict of interest 
by her attorneys, the case was bifurcated, 
and a public defender represented her 
on the marijuana charge. The other 
charges, in which she was represented 
by her original counsel, were disposed of 
ending in a misdemeanor conviction and 
probation, which had no immigration 
consequences. Her original counsel had 
advised her – incorrectly, it turned out – 
that should could plead to the marijuana 
charge – a misdemeanor – without 
incurring immigration consequences In 
a subsequent hearing at which the public 
defender represented her, she claims she 
told that lawyer that her prior lawyer 
advised her that pleading no contest to 
the marijuana charge would not have 
immigration consequences and that he 
said to her, “Okay, we will do so the 
way your former attorney advised you.” 
So, she pled no contest, and was noticed 
that she was placed on an immigration 
hold, and subsequently received a notice 
to appear from the Department of 
Homeland Security. She sought to have 
her plea to the marijuana charge vacated 
so that her attorney and the prosecutor 
could explore an alternative disposition 
on the marijuana charge that would not 
have immigration consequences, but the 
trial judge decided her motion against 
her without holding a hearing. In this 
appeal, the Court of Appeal ruled that 
she was entitled to a hearing at which she 
could be present on her motion to vacate 
the marijuana plea. She had also sought 
an order that the prosecution be barred 
from opposing her motion to vacate, but 
the court rejected that request, holding 
that the prosecution could oppose her 
motion at the hearing. The prosecution’s 
position was that it had advised her at 
the time of her plea that it could have 
immigration consequences, and so her 
plea was not tainted by misinformation 
as far as they were concerned. 

INDIANA – The Indiana Court of 
Appeals affirmed the conviction of 
David Molnar of rape as a Level 3 felony 
in Molnar v. State of Indiana, 2022 WL 
2340252 (Ind. Ct. App., June 30, 2022) 
(unpublished disposition). According to 
evidence presented to the trial court, 
Molnar and 18-year-old C.S. were riding 
on a bus, sitting next to each other, and 
they engaged in small talk. Molnar 
asked C.S. if he was gay, C.S. replied 
that he was, and Molnar then stated that 
he was gay or bisexual but “wasn’t really 
out about it.” They got off at the same 
stop, and Molnar told C.S. that he “had 
a nice ass.” C.S. entered the bus station 
restroom and Molnar followed, walked 
up behind C.S. in a restroom stall, put his 
hand over C.S.’s mouth, and whispered 
“Be quiet, don’t say anything.” Molnar 
pushed C.S. down to sitting position on 
the toilet seat and “forced” his penis 
into C.S.’s mouth, then told C.S. to stand 
up, took his hand, and had C.S. fondle 
Molnar’s penis; then had C.S. fondle 
himself. Then the overhead speaker 
announced a bus departure and C.S. 
told Molnar he had to go to work or 
the group home where he lived would 
call the police, so Molnar let him go. 
At work, he told his boss he had been 
assaulted at the bus station, called the 
group home where he lived to report 
the same, and his caseworker from the 
group home picked him up and drove 
him to the police station, where he gave 
a DNA sample. A few days later, police 
apprehended Molnar at the bus station, 
and he agreed to go to the police station 
for an interview. He was read Miranda 
rights, agreed to talk without counsel 
until he figured out where this was 
leading, and then asked for counsel, but 
the detective persuaded him to give a 
DNA sample. This matched DNA found 
on C.S. when he reported what happened 
to the police. Molnar was convicted of 
rape and sentenced to 16 years. He had 
moved to suppress evidence obtained 
from his interview at the police 
department, without success, and the 
court of appeals found that there was 

sufficient evidence of his guilt without 
reference to the evidence he sought to 
exclude to uphold the jury’s verdict. 
The court also upheld the trial court’s 
decision to sustain the prosecution’s 
objection to Molnar’s counsel arguing 
during closing statements that an untrue 
statement Molnar made to police in his 
interview was made because Molnar 
was embarrassed to say he was gay. 
The court found there was no basis in 
the evidence presented to support that 
representation by counsel.

NEW YORK – The limited protection 
afforded by Title VII sexual harassment 
doctrine as construed by the Supreme 
Court and the 2nd Circuit is well 
illustrated by Chief U.S. District 
Judge Laura Taylor Swain’s opinion in 
Gamble v. Fieldston Lodge Nursing 
& Rehabilitation Center, 2022 U.S. 
Dist. LEXIS 98061 (S.D.N.Y., June 
1, 2022). Tanya Gamble, a lesbian but 
not previously “out” at work, began 
working at Fieldston in 2013. On May 
21, 2019, a video of her May 18, 2019, 
engagement to her same sex partner 
was posted on Facebook, and then the 
word was out. According to Gamble’s 
complaint, the video “immediately 
went viral at Plaintiff’s workplace 
and attracted adverse and negative 
attention.” Gamble relates a host of 
comments by co-workers, which she 
refers to as “unwelcomed and negative 
attention,” and she complained to three 
supervisors or managers. A startlingly 
poorly trained HR representative said 
to her, “Bitch, don’t worry about these 
people talking about you.” An Assistant 
Director of Nursing said “Don’t worry 
about it,” and an “MDS Coordinator” 
said, “Don’t worry about it. You’ll get 
through it.” Nobody took any “remedial 
action” on her behalf. Her complaint 
documents a list of slights that might 
or might not seem significant. Her 
formal Title VII Complaint alleges 
discrimination, retaliation, and hostile 
work environment. She claims an 
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administrator “stopped talking to 
Plaintiff almost immediately,” and that 
an offer of a promotion was withdrawn 
without explanation. Fieldston 
terminated her employment on August 
13, 2019. She claims to have suffered 
“severe emotional distress.” In the 
June 1 opinion, Judge Swain grants 
the employer’s motion for judgment 
on the pleadings as to the hostile work 
environment. As this is a motion to 
dismiss only that count, the court takes 
the facts as Gamble relates them, and 
concludes that assuming the truth 
of the facts alleged, Gamble has not 
made out a hostile work environment 
claim consistent with the case law, 
requiring proof of “severe or pervasive” 
harassment that adversely changes the 
terms and conditions of employment 
of the plaintiff. It is not difficult to 
find language from Supreme Court 
and 2nd Circuit cases supporting the 
court’s opinion, which reflects the high 
evidentiary bar set by the appellate 
courts for finding a hostile work 
environment. Significantly, however, 
the employer did not attempt to get the 
discrimination and retaliation charges 
dismissed, so the case proceeds to 
discovery on those counts. Gamble is 
represented by New York City attorney 
Rudy Artin Dermesropian. Chief Judge 
Swain was appointed by President Bill 
Clinton.

NEW YORK – Settling a lawsuit for 
false arrest brought by two men of 
color, the Port Authority of New York’s 
police force has agreed to stop using 
plainclothes police officers to spy on 
users of the men’s restrooms in the Port 
Authority Bus Terminal in Manhattan, 
where there is a history of entrapment 
of men on bogus sex-related charges. 
Reported June 2 by Gay City News, 
the PAPD does not formally admit any 
wrongdoing. News reports suggested 
that in response to the litigation by the 
PAPD had sharply cut back on these 
activities. As a result of the settlement, 

which had yet to receive judicial 
approval, signs will be put up advising 
the public stating: ‘This restroom 
may be used by any person regardless 
of gender identity or expression.’” 
Plaintiffs in the lawsuit are Miguel 
Mejia and Cornell Holden, who are 
represented by The Legal Aid Society 
of New York and pro bono attorneys 
from Winston & Strawn, LLP.

WISCONSIN – Joachim Dressler was 
convicted of first-degree intentional 
homicide for killing James Madden. In 
Dressler v. Kaul, 2022 WL 2165528, 
2022 Wisc. App. LEXIS 533 (Ct. App. 
Wisc., June 16, 2022), the court wrote: 
“The State’s theory at trial was that 
Madden was the victim of ‘homosexual 
overkill;’ and videotapes, photographs, 
and magazines depicting actual murders, 
mutilation, homosexual acts, and other 
pornography that had been seized from 
Dressler’s home were introduced as 
evidence at trial.” Dressler conviction 
was affirmed on appeal, after which 
he brought a habeas corpus action in 
federal court arguing that seizing and 
introducing the aforementioned evidence 
violated his constitutional rights. The 7th 
Circuit rejected that argument, calling it 
“borderline frivolous at best.” Then he 
filed a state action for post-conviction 
relief, reiterating his 1st Amendment 
arguments, which the Wisconsin Court 
of Appeals rejected. In this action, 
Dressler seeking declaratory relief 
that various Wisconsin statutes violate 
the 1st Amendment, but the trial court 
turned him down, and so does the Court 
of Appeals in this ruling, in which the 
court rejects Dressler’s argument that 
the trial court lacked subject matter 
jurisdiction to admit any evidence of 
his homosexual status or conduct, and 
also asserts that since the state was not 
trying to punish Dressler for possessing 
or viewing the material that was seized, 
his 1st Amendment rights were not 
implicated. The materials were seized 
as state of mind evidence, which was 

persuasive inasmuch as what he did to 
Madden resembled violent acts depicted 
in the materials that were seized and 
produced in evidence. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

U.S. SUPREME COURT – In May, Law 
Notes (page 38) reported the Supreme 
Court’s hearing oral argument in a case 
about when, if ever, the All Writs Act, 28 
U.S.C. § 1651, permitted a district judge 
to order a warden to transport a prisoner 
for medical examination for discovery 
purposes. The Court’s 5/4 ruling, in 
Shoop v, Twyford, 142 S. Ct. 2037 (June 
21, 2022), written by Chief Justice 
John Roberts, held that such orders are 
immediately appealable under 28 U.S.C. 
§ 1291 as collateral final decisions. 
Justices Breyer, Kagan, and Sotomayor 
dissented on this point, arguing that 
the trial ruling was interlocutory. The 
majority does not reach the issue of 
whether the All Writs Act allows the 
discovery order, because of the unusual 
posture of the case arising under habeas 
corpus. The death penalty defendant, 
on a successive collateral challenge, 
would have to show in his petition that 
he is seeking evidence that would be 
admissible. The Effective Death Penalty 
Act of 1996 expressly limits factual 
determinations in successive challenges 
to “evidence presented in the State court 
proceeding.” 28 U.S.C. §§ 2254(d)(1) 
and (d)(2); Cullen v. Pinholster, 563 U. 
S. 170 (2011). Thus, what the majority 
calls a “fishing” expedition would not 
produce admissible evidence, so the 
Court “need not reach” whether the All 
Writs Act allows the discovery order. 
Justice Gorsuch dissents on the ground 
that certiorari was ‘improvidently 
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granted” because the procedural 
complexities prohibit meaningful 
consideration of the merits. [Note: This 
kind of order, known in Supreme Court 
jargon as a “DIG,” has rarely been 
used by the Roberts Court. There is an 
informal rule of practice/courtesy, called 
the “rule of six,” that a DIG should not 
issue unless one of the four justices who 
voted to grant certiorari has a change 
of mind – otherwise five votes could 
effectively frustrate review in any case 
four justices voted to hear. It was done 
in another case last month, Arizona v. 
City and County of San Francisco, 20-
1775 (June 15, 2022), with a per curiam 
DIG, with the written concurrence of 
four justices, after a challenge to the 
“likely to become a public charge” 
denials of immigration in the Trump 
era caused conflicting rulings and 
injunctions (including consent decrees); 
and the Biden Administration declined 
to continue to defend the enforcement 
of the rule. The concurring justices 
said that the issue had become a non-
jurisdictional “mare’s nest”.] The ruling 
in the instant case for discovery orders 
under the All Writs Act in general civil 
rights cases involving LGBT prisoners 
seeking physical examinations outside 
their prison should not be affected – for 
judges willing to issue them. 

CALIFORNIA – Transgender inmates 
Tarryn Unique and Miguel White, pro 
se, are California state prisoners who 
claim they were subjected to sexual 
assault and extortion (forced to sell 
contraband) by a staff psychologist, 
Joseph Claybaugh, at Salinas Valley 
State Prison. They eventually were 
moved (to separate prisons), where 
they reported Claybaugh’s actions and 
were the victims of retaliation. They 
sued Claybaugh and the California 
Department of Corrections and 
Rehabilitation [CDCR] for various 
relief. In Unique v. Claybaugh, 2022 
WL 2047560 N.D. Calif., June 7, 
2022), U.S. District Judge Virginia K. 

DeMarchi allowed plaintiffs to proceed 
against Claybaugh and refers the case 
for appointment of counsel, given 
the “seriousness” of the allegations. 
She stays the case, except for service 
on Claybaugh, pending counsel’s 
appearance. So far, so good—but then 
the opinion completely falls apart. Judge 
DeMarchi analyzes the claim against 
the state agency (and its unnamed 
employees) as if it were against a 
municipality under Monell. This 
analysis continues for pages, and it is 
wrong – to anyone who knows anything 
about prisoner cases and Monell. The 
CDCR as a state agency is not a “person” 
under § 1983; and it has sovereign 
immunity under these circumstances. 
There are no municipal defendants (or 
local governmental employees) pleaded 
or described in the facts. Monell 
analysis has no place here. Employees 
of the CRCD may be proper defendants, 
but Judge DeMarchi does not explain 
how they could be liable under § 1983. 
Judge DeMarchi went to Harvard Law 
School, clerked for a federal district 
judge in New Hampshire, worked for 
main Justice in Washington, and was in 
private practice in intellectual property 
for 22 years, before appointment as a 
magistrate judge in 2018. This treatment 
of a prisoner case with “serious” 
allegations is inexcusable. At least 
appointed counsel will be free to amend 
the claims to sue proper defendants and 
expound on the retaliation. 

NEBRASKA – Transgender prisoner 
Jane Doe, proceeding by pseudonym 
because of her history as a victim 
of sexual assault, claims deliberate 
indifference to her serious medical 
needs and to her safety. In Doe v. 
Frakes, 2022 WL 2373825 (D. Nebr., 
June 30, 2022), U.S. District Judge 
Brian C. Buescher grants judgment on 
the pleadings in favor of eight of the 
thirteen defendants. Doe sued everyone 
from the Nebraska prison director to the 
warden, the Prison Rape Elimination 

Act [PREA] coordinator, unit chiefs, 
health administrators, doctors, a nursing 
supervisor, and a health care vendor 
(CorrCare). Judge Buescher granted 
judgment on the pleadings on the health 
care claim for everyone except the four 
doctors and CorrCare. He found that the 
complaint failed to allege that the non-
medical defendants were personally 
involved in Doe’s medical decisions 
and that the nursing supervisor did not 
make any care decisions, although she 
threatened Doe on one occasion to have 
her estrogen stopped if she did not stop 
complaining. A review of the complaint 
in PACER does not illuminate what 
specific care was ordered and denied; 
it says all care was withheld for 2-3 
years. It also mentions that vaginoplasty 
was recommended and denied and that 
Doe was not permitted to wear female 
underwear. Policy questions on clothing 
and gender confirmation surgery are 
not discussed for these defendants. The 
doctors and CoreCare have moved for 
summary judgment, but the motion 
papers and objections are sealed – so 
specificity may never be possible in this 
case. As to safety, Doe says that she was 
“watched” by staff while she slept and 
that she was double celled with a known 
sex offender, who “touched” her on the 
lips while she slept. She also says she 
was endangered by the failure at times 
to permit her to shower alone. Doe does 
not say she was assaulted or threatened 
with assault. Judge Buescher finds 
the “touching” to be de minimus. He 
refuses to enforce the PREA regulations 
prohibiting staff voyeurism (28 C.F.R. 
§ 115.6(8)), stating that they do not 
provide a cause of action. Similarly, he 
does not apply the PREA regulations on 
screening for victims and aggressors, 
the use of pronouns, or shower alone 
requirements. He says there is no Eighth 
Circuit case on point on PREA, but 
he accepts for argument the Eleventh 
Circuit decision in Cox v. Nobles, 15 
F.4th 1350, 1361 (11th Cir. 2021), cert. 
denied, 142 S. Ct. 1178 (2022), that 
PREA regulations “could put prison 
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officials on notice of a substantial risk 
of serious harm.” But there was not 
one here on these “facts.” This 9500-
word opinion, replete with detours into 
Eighth Amendment history, adds little 
to Eighth Amendment jurisprudence. 
Doe is represented by Shiffmiller Law 
Office, PC (Lincoln). Judge Buescher 
was appointed by President Trump.

MICHIGAN – This case is another 
example of how the Prison Rape 
Elimination Act [PREA] would operate 
to reduce sexual violence and threats 
if judges would enforce its regulations 
under 28 C.F.R. Part 115. In Speech v. 
Shank, 2022 WL 1793579 (W.D. Mich., 
June 2, 2022), U.S. District Judge Paul L. 
Maloney (George W. Bush), dismissed 
the Eighth Amendment protection 
from harm claims of pro se transgender 
inmate Derrick D. Speech, but he 
allowed a claim for First Amendment 
retaliation. Speech says that her gender 
identity is “well documented” but that 
she was nevertheless placed with an 
aggressive cell mate, who immediately 
threatened her for sex and told her he and 
his “vast gang affiliation” would harm 
her and her family if she told anyone. 
Speech told another inmate, who told 
a counselor, who made a “third party” 
PREA report. Speech and the aggressive 
cellmate were separated for a time, but 
they were reunited in the same cell in 
a different cell block shortly thereafter; 
and the sexual harassment and threats 
resumed, including a physical assault 
and threatening with a homemade 
prison weapon by the aggressor’s gang. 
Speech complained to the block officer 
(defendant Shank), who told Speech he 
did not care about PREA, to take care of 
it herself, and to act like a man. Speech 
complained to defendant Kludy (the 
PREA coordinator), who told her to stop 
complaining and put her in segregation, 
where she remained until intervention 
by Lambda Legal. Kludy threatened 
Speech with transfer to Michigan’s 
Upper Peninsula if she did not drop 

her complaints and/or placement 
with “prisoners who . . . would enjoy 
Plaintiff while in the shower or other 
isolated areas in the housing unit.” 
Kludy apparently was demoted as 
PREA coordinator for reasons not 
stated in the opinion. Thereafter, 
however, she told block officers to 
“write up” Speech for anything they 
could fashion under MDOC regulations. 
Speech alleges no further assaults or 
threats. Enforcement of PREA would 
have made what that occurred less 
likely through: initial screening for 
victim/aggressor; investigations of the 
third-party complaint and the second 
assault; separation of Speech from her 
aggressor; and removal of Kludy as a 
biased investigator. Applying only the 
Eighth Amendment, in the absence 
of “controlling” Sixth Circuit law on 
PREA, Judge Maloney found no claim 
against officer Shank, because there 
was no allegation that he knew about 
danger to Speech before it happened – 
a defense PREA is designed to prevent 
through proactive screening and 
investigations. Judge Maloney allows 
Speech to continue past screening on a 
retaliation claim against former PREA 
coordinator Kludy. He then stays the 
case and refers it to “mediation.” 

NEVADA – In 2020, Chief U.S. District 
Judge Miranda M. Du ruled that pro se 
prisoner Douglas E. Shields could have 
a trial on a claim that he [Shields is 
unspecifically identified as LGBTQ, so 
this writer defaults to male pronouns, 
with apologies if this is wrong] could 
have a trial on denial of access to 
congregate religious services because 
of his sexual orientation. Officers 
told him repeatedly that the chapel 
door did not permit access to “gay 
Jesus.” Judge Du allowed trial under 
the First Amendment Free Exercise 
Clause and under the Religious Land 
Use and Institutionalized Persons Act. 
She granted summary judgment for 
defendants on a claim that Shields was 

punished by a year in segregation for 
asserting his rights, holding that this 
was insufficient time to trigger due 
process protection under Sandin v. 
Connor, 515 U.S. 472 (1995). Shields v. 
Baker, Shields v. Baker, 2020 U.S. Dist. 
LEXIS 252450, 2020 WL 8991812 (D. 
Nev., May 5, 2020). Shields had a trial, 
and the jury returned a defense verdict. 
Now, still pro se, in 2022 U.S. Dist. 
LEXIS 103130 (D. Nev., June 8, 2022), 
Shields seeks to “alter or amend” the 
judgment, which Judge Du denies. She 
finds nothing “manifestly unjust” in the 
verdict. Shields’ objection that his Equal 
Protection claim was not presented to 
the jury was waived because he did not 
object to the jury verdict form, which 
excluded it, citing Affordable Hous. 
Dev. Corp. v. City of Fresno, 433 F.3d 
1182, 1196 (9th Cir. 2006). [Note: 
Neither Affordable Housing, nor any 
of the cases on which it relies, involved 
pro se trials.] In any event, the error 
was harmless, because the jury was 
permitted to consider (and rejected) 
a form of Equal Protection under the 
guise of “disparate treatment”: whether 
LGBT members were singled-out for 
denial of chapel services while non-
LGBT members were given access. 
Shields claim that his lack of access 
to the law library to prepare for trial is 
belied by the fact that he nevertheless 
filed numerous letters and motions 
while in segregation, found the 
judge. Judge Du also rejects Shields’ 
argument that he was prejudiced by 
his transport to Reno on the day before 
trial and officials denied him showers 
and grooming items, which caused him 
to be presented unfavorably to the jury. 
(Shields admitted he was permitted to 
shower twice, but not daily). Judge Du 
finds insufficient prejudice to overturn 
the verdict. This writer suspects that the 
problem here was that Shields did not 
have an attorney. Had discovery been 
developed, the case probably would 
have settled. Of course, the religious 
right only volunteers their services 
when LGBT inmates are permitted to 
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go to chapel with straight people, not 
the other way around. It is inexplicable 
why the court decided that this case 
warranted a trial but no attorney. Judge 
Du was appointed by President Obama.

VIRGINIA – U.S. District Judge 
Elizabeth K. Dillon (appointed by 
President Barack Obama) reviews a 
pro se complaint of transgender inmate 
Leon Johnson in Johnson v. Duty, 
2022 WL 2307122 (W.D. Va., June 27, 
2022). She finds that it contains eleven 
defendants and a “variety of allegations” 
that involve “unrelated claims against 
different defendants.” A prisoner cannot 
bring a single “omnibus” suit under the 
Prison Litigation Reform Act [PLRA], 
so she severs the complaint into five 
separate lawsuits under F.R.C.P. 21. 
The five cases are “conditionally” 
filed, but Johnson must pay the filing 
fee or obtain in forma pauperis status 
in each case in which she intends to 
proceed. The first case will contain 
allegations about “false imprisonment” 
and “sexual harassment” based on a 
June 21, 2021, incident and will include 
a claim of property seized that date 
without due process. The first new 
case will address Johnson’s claim that 
her religious property was confiscated 
in retaliation for filing a complaint 
under the Prison Rape Elimination Act 
[PREA] and in violation of her rights 
under the First Amendment. The second 
new case will involve false disciplinary 
charges brought in retaliation for her 
PREA complaint. Judge Dillon directs 
Johnson to be more specific about her 
property and religious beliefs in this 
claim. The third new case will address 
her claims that she is forced to shower 
with cisgender inmates and threats she 
received as a transgender inmate. The 
last new case will involve her claims 
that she has been denied necessary 
mental health treatment. Johnson may 
take a “voluntary dismissal” on any 
case she does not want to pursue at 
this time. Judge Dillon advises Johnson 

to consider her decision “carefully,” 
since each case pursued may result 
in a PLRA “strike” if found to fail to 
state a claim. This writer thinks the two 
retaliation claims could have been kept 
together, but the severance was most 
likely within Judge Dillon’s discretion.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

THE PRESIDENT – On June 15, 
President R. Biden, Jr., hosted a Pride 
Month Reception at the White House, 
during which he signed a new executive 
order addressing a wide range of 
LGBTQ policy issues, titled “Executive 
Order on Advancing Equality for 
Lesbian, Gay, Bisexual, Transgender, 
Queer, and Intersex Individuals.” The 
EO sets out an ambitious agenda on 
a wide range of subjects, including 
opposing conversion therapy for minors 
and providing protection against 
discrimination for transgender people 
under various federal sex discrimination 
laws, but avoids directly addressing 
the ongoing controversy concerning 
transgender participation in athletic 
competition, instead providing for a 
separate process in the Department of 
Education to come up with guidance 
on this topic. The President also 
reiterated the Biden Administration’s 
call for the Senate to pass the current 
pending version of the Equality Act, 
which would extend express protection 
against discrimination because of 
sexual orientation or gender identity 
throughout the U.S. Code and also fill 
an egregious gap in the Civil Rights Act 
of 1964 by adding “sex” to the list of 
prohibited grounds of discrimination 
in the public accommodations title. 
The President has emphasized his 
goal of appointing qualified LGBTQ 
individuals to important positions, 
including the cabinet and sub-cabinet 
positions, the diplomatic corps, the 

courts, and administrative agencies. 
The text of the Executive Order can be 
found on the White House website.

DEPARTMENT OF EDUCATION 
– On June 23, the U.S. Department 
of Education published proposed 
regulations under Title IX of the 
Education Amendments of 1972 
to replace Trump Administration 
regulations that had been widely 
criticized as making it too difficult for 
victims of sexual harassment to seek 
vindication of their rights. Title IX 
applies to all educational institutions 
that receive any federal funding, and 
bans discrimination because of sex. 
The proposed regulations are intended 
to address many of the criticisms of 
the Trump Administration regulations, 
including the requirement in harassment 
cases that the respondent in school 
disciplinary procedures have the right 
to a live hearing at which the charging 
victim can be cross-examined, and a 
narrow definition of sexual harassment 
that arguably precluded discipline 
for a single incident of harassment by 
requiring harassment to be “pervasive” 
in order to be actionable. One of the 
issues addressed by the proposed 
regulation is whether discrimination 
(including harassment) because of 
sexual orientation or gender identity 
is construed to be covered under 
Title IX. The Obama Administration 
had taken that position in notices 
and guidance published by DOE, 
but not in regulations. The Trump 
regulations, rejecting the application 
of Bostock as an interpretive source 
under Title IX, had rejected the Obama 
Administration’s position, both in the 
regulation and in litigation. President 
Biden’s inauguration day executive 
order took a contrary position, applying 
Bostock to all federal sex discrimination 
provisions. The new regulations 
proposed on June 23 would for the 
first time acknowledge coverage for 
sexual orientation and gender identity 
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under Title IX in legally enforceable 
regulations, and goes into some detail 
reiterating the guidance published by 
the Obama Administration concerning 
such issues as names and pronouns and 
recognition of gender identity, which 
would now have the rule of law unless 
the courts reject this interpretation, 
which is already anticipatorily under 
attack in litigation. Bowing to the likely 
application of the Religious Freedom 
Restoration Act, however, the proposed 
regulation preserves the process 
adopted by prior administrations 
of allowing religious educational 
institutions to seek an opt-out from Title 
IX compliance on religious grounds. 
And, recognizing the controversy and 
litigation over transgender women 
participating in women’s sports, the 
proposed regulation does not reaffirm 
the Obama Administration’s position 
on that, instead reserving the topic for 
separate rule-making. The publication 
of the proposed regulation, which runs 
to several hundred pages in the Federal 
Register, opens a period for public 
comment under the Administrative 
Procedure Act. After public comments 
have been considered by DOE, final 
regulations will be published and 
will then have the force of law unless 
enjoined as part of ongoing litigation. 
Advocates for LGBTQ people had a 
mixed reaction to the proposal, critical 
about the religious opt-out and the 
failure to take a position in favor of 
transgender women participating in 
women’s sports. This summary is based 
on reporting in the June 24 edition of 
www.insidehighereducation.com. As a 
result of the Supreme Court’s decision 
in West Virginia v. Environmental 
Protection Agency, announced at the 
end of the Court’s term during June, 
there is some question whether some 
or all of the proposed regulation might 
be attacked under the Court’s recently-
invented major question doctrine, under 
which the Court opined that as to a 
“major question” – a term only vaguely 
defined – Congress may not delegate 

rule-making authority to the executive 
branch without specific language, 
as opposed to a broadly phrased 
general policy. Some commentators 
have suggested that this ruling will 
substantially reduce the ability of 
administrative agencies and executive 
branch departments to make rules on a 
wide range of topics. 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION – The EEOC, which 
enforces federal anti-discrimination 
laws regarding employment, announced 
on June 27 that it has changed its intake 
forms to provide a non-binary option for 
charging parties who do not identify as 
either male or female. There is now an 
option to select a nonbinary X gender 
marker during two critical stages of 
the intake and charge filing process – 
The voluntary demographic questions 
relating to gender in the online public 
portal that members of the public use 
to submit inquiries, as well as the 
Online Spanish Initial Consultation 
Form and Pre-Charge Inquiry form 
that are available for members of the 
public to use in lieu of the portal as a 
way of submitting their charges. Also, 
the list of name prefix options has been 
expanded to add “Mx.” 

ANTI-LGBTQ LEGISLATIVE SURGE 
– LGBTQNation.com reported on July 1 
that nearly a dozen anti-LGBTQ laws were 
set to go into effect on July 1. Alabama, 
Florida, South Dakota, Tennessee, and 
Utah were to put into effect restrictions 
on transgender athletes, restrictions on 
discussion of LGBTQ subjects in public 
schools, bathroom bills in some places. 

HAWAII – Governor David Ige signed 
into law three pro-LGBTQ bills during 
June. One ensures that “insurance 
providers will be prohibited from 
excluding gender-affirming treatments 
when medically necessary and 

will require health plans to provide 
information on gender transition 
services.” The second ensures that 
“gender identity or expression cannot 
be a reason for excluding a citizen 
from jury service.” The third bill 
establishes the Hawaii State Lesbian, 
Gay, Bisexual, Transgender, Queer-Plus 
Commission on a permanent basis, to 
address LGBTQ issues and work with 
lawmakers to solve problems. 

LOUISIANA – On June 6, Governor 
John Bel Edwards, a Democrat, 
announced that he would neither veto 
nor sign a bill barring transgender 
women from participating in women’s 
scholastic sports, because it had passed 
the Republican-controlled legislature 
by a veto-proof majority. A year earlier, 
the governor vetoed a bill that had 
passed by a smaller majority. LGBTQ 
advocates in the state criticized him for 
not vetoing the bill, since there was a 
possibility that a veto might stand, and 
the governor’s failure to veto could be 
construed as acquiescence, although he 
did issue a statement critical of the bill. 
When the measure goes into effect on 
August 1, it will make Louisiana the 18th 
state in which the legislature enacted 
such a restriction. Some other governors, 
both Democrats and Republicans, have 
vetoed such bills, and sometimes the 
vetoes were sustained, other times 
overridden. Federal courts are divided 
about whether Title IX, which binds 
educational institutions that receive 
federal funds, forbids discrimination 
because of gender identity, some 
following the reasoning of Bostock v. 
Clayton County, 140 S. Ct. 1731 (2020) 
(a Title VII case), and others declining 
to apply Bostock outside a Title VII 
context.

NEBRASKA – In February, the Lincoln, 
Nebraska, City Council amended its 
anti-discrimination ordinance to add 
sexual orientation and gender identity as 
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prohibited grounds of discrimination. 
Opponents immediately launched 
a petition campaign, characterizing 
the measure as the “transgender 
bathroom ordinance, and collected 
a large number of signatures calling 
for the council to rescind it or put it 
on the ballot for a voter referendum. 
On June 15, the Council voted 4-3 to 
rescind the February measure. The 
majority included two out gay Council 
members, who voiced fears about 
putting LGBTQ rights on the ballot, 
and arguing that due to the Bostock 
decision people were protected against 
discrimination anyway. However, 
Bostock was interpreting Title VII of 
the federal Civil Rights Act, which 
does not apply to small employers, and 
only covers employment – although 
some federal agencies and courts have 
been applying it to other federal laws 
banning discrimination because of or 
on the basis of sex. Rescinding means 
avoiding a referendum, but among the 
three members of the Council who 
voted against rescinding the measure, 
there was hope that a referendum 
would uphold the protection against 
discrimination. LGBTQ Nation, June 15.

NEW YORK – On June 3, the state 
legislature gave final approval to the 
“Lorena Borjas transgender and gender 
non-binary (TGNB) wellness and 
equity fund” (A. 9418A/S8884), which 
charges the state government with 
responsibility to establish programs 
intended to assist transgender and 
non-binary people in becoming fully 
integrated self-supporting members of 
society. The bill spells out a variety of 
subject areas to be addressed in assisting 
individuals to overcome societal 
bias and various other obstacles, and 
ensures that there will be a place in the 
annual state budget for funding such 
programs. According to the statewide 
lobby, New Pride Agenda, New York 
is only the second state to adopt such 
a program. The governor signed it into 

law during Pride Week, together with 
a measure that establishes the right 
of non-binary people to run for party 
positions, which had been stymied by 
the political parties’ allocation of some 
positions to either men or women, 
thus excluding people who identified 
as neither. * * * On June 8, Governor 
Kathy Hochul announced that the 
State University of New York’s Board 
of Trustees had approved a policy for 
all 64 SUNY campuses that students 
will be allowed to use their preferred 
names and pronouns for all official 
purposes, and that an X can be used 
for gender identification for those who 
do not identify as M or F. And, on July 
1, the legislature gave first approval to 
The Equality Amendment, S.8797A/
A.10468A, a proposal to amend the New 
York State Constitution to expressly ban 
discrimination by the state on a number 
of grounds, including sexual orientation 
and gender identity. The process for 
amending the New York Constitution 
requires that the legislature pass the 
identical amendment a second time, an 
election intervening, and then it will be 
placed on the ballot for voter approval, 
so this process will take a few years.

PENNSYLVANIA – Associated Press 
reported that the Pennsylvania House 
voted 198-0 on June 8 to remove the 
word “homosexuality” from the state’s 
Criminal Code as part of a general 
moved to clean up the language of the 
law. Sponsors of the measure pointed 
out that the criminal law should relate 
to conduct, not to sexual orientation. 
What would remain in the Code is the 
phrase “deviate sexual intercourse,” 
which derives from the Model Penal 
Code to describe the act of anal or oral 
sex. Pursuant to the Model Penal Code, 
such conduct in only criminal if it is 
not consensual, takes place in public, or 
involves those below the age of consent 
for sex. The unanimous approval in the 
House suggest that the measure is likely 
to be approved in the Senate as well. 

LAW & SOCIETY NOTES
By Arthur S. Leonard

TRANSGENDER ATHLETES – After 
the International Olympic Committee 
announced that the governing body 
in each sport should develop policies 
suitable for that sport in terms of 
allowing transgender women to 
compete as women, individual sport 
groups began to be heard from. On June 
21, the International Rugby League 
banned transgender women from 
women’s international competition 
at the elite level, but said it was 
undertaking research to determine 
what policy to adopt in the long term. 
FINA, the swimming federation, 
announced restrictions as well, 
essentially excluding trans women from 
competition as women if they did not 
completely transition prior to puberty, 
a literal impossibility for most. As 
various sports announced that they were 
studying the matter, various out lesbian 
and gay athletes stated criticism of any 
restrictions, stressing the obligation to 
make decisions on an individual rather 
than categorical basis, although there 
was not unanimity among the athletic 
celebrities sought out by the media 
for their comments. Unless this issue 
devolves to government legislation or 
lawsuits, we don’t expect to be reporting 
details on each sport. 

INTERNATIONAL NOTES
By Arthur S. Leonard

EUROPEAN COURT OF HUMAN 
RIGHTS – The European Court of 
Human Rights (ECHR) opined in 
Stoyanova v. Bulgaria, Application 
No. 56070/18, that Bulgaria violated 
Article 14 (discrimination) of the 
Convention taken together with Article 
2 (right to life) by attaching no tangible 
consequences to hate crimes against 
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LGBTQ people. The applicant’s 
26-year-old son was murdered by a 
bunch of teenagers who beat and choked 
him because they thought he looked 
gay. The attackers were convicted 
of aggravated murder, but sentences 
were reduced below the statutory 
minimum due to their youth and lack 
of prior criminal records. Although 
the court found that their motivation 
was anti-LGBT hatred, that was not 
considered an aggravating factor 
under Bulgarian law. The Bulgarian 
Criminal Code makes no provision 
for homophobia/anti-LGBT bias to be 
taken into account aggravating factors 
for purposes of sentencing. The ECHR 
ruled that Bulgaria had to take steps to 
ensure that violent attacks motivated by 
hostility toward the victim’s actual or 
perceived sexual orientation are treated 
as “aggravated” in terms of the criminal 
law, according to a summary published 
by the court. The ECHR awarded 
monetary damages to the applicant “in 
respect of non-pecuniary damage.” 

FRANCE – Billie Jean King, retired 
tennis star and LGBTQ rights advocate, 
has been inducted into the French 
Legion of Honor, with particular 
mention of her advocacy of LGBTQ 
rights as a reason for conferring 
this honor, the Associated Press has 
reported on June 3.

PERU – Journalist Rex Wockner 
reports that Peru’s Constitutional Court 
has refused to mandate registration of 
Peruvian same-sex couples’ marriages 
that were performed in other countries. 
The court said a change in Peru’s 
constitution would be needed to do 
what the petitioners were seeking, and 
characterized marriage equality rulings 
from the Inter-American Court of 
Human Rights as not binding on Peru, 
because the court claims that the Inter-
American human rights system “suffers 
from ‘ideologization’.” 

THAILAND – The legislature has given 
initial approval to several marriage 
equality proposals. The lower house 
approved two bills that would allow 
same-sex marriages, and two others 
that would permit civil partnerships. A 
special committee will review the bills 
and consolidate them into alternative 
proposals to place before the legislature, 
giving a choice between same-sex 
marriages and civil partnerships. 
France24.com.

PROFESSIONAL NOTES
By Arthur S. Leonard

FAMILY EQUALITY, a NY-based 
non-profit group, is searching for a 
Director of Education Law & Policy. 
Qualifications include bar admission in 
at least one jurisdiction, 7 years practice 
experience, expertise in education law & 
policy, among other things. The position 
will call for living in the D.C. area, since 
lobbying the federal government (U.S. 
Department of Education in particular) 
is part of the job, as well as legislative 
advocacy in Congress. For information: 
The job description and link is here: 
https://www.idealist.org/en/nonprofit-
job/2705365389524a938d43f731e87
0fa34-director-o[…]on-law-policy-
senior-policy-counsel-family-equality-
new-york.

President Joe Biden announced that 
STUART DELERY will be the first out 
gay person to serve as White House 
counsel when he assumes the position in 
July. Delery has been serving as White 
House deputy counsel.

The LGBT BAR ASSOCIATION OF 
GREAT NEW YORK (LEGAL) announced 
that SHAIN FILCHER, formerly the 
Association’s President, has moved to 
the full-time staff position of Executive 
Director, following ERIC LESH, who 

resigned as Executive Director effective 
the end of May. The Association’s Board 
has elected ANTHONY PERROTTO, 
one of its members, to take over as 
President. Perrotto, a member of 
the Board since 2018, first became 
involved with LeGaL as a volunteer 
in the Association’s legal clinic 
program beginning in 2015. He is the 
Principal Law Clerk to Justice David J. 
Kirschner, N.Y. Supreme Court, Queens 
County. He previously served as Court 
Attorney to Justice Richard Lee Price, 
N.Y. Supreme Court, Bronx County, 
and as an Assistant District Attorney in 
the Bronx County District Attorney’s 
Child Abuse/Sex Crimes Unit. Perrotto 
graduated from New York Law School. 

The NATIONAL LGBTQ+ BAR 
ASSOCIATION annually recognizes 
non-lawyers who have contributed to 
important legal victories for LGBTQ 
rights with the Frank Kameny Award, 
named in honor of an astronomer 
who was the first to sue the federal 
government for sexual orientation 
discrimination after he was fired 
from his job as a meteorologist for 
being gay and who went on to co-
found and lead the D.C. Chapter of the 
Mattachine Society for many years. 
The 2022 Kameny Award Winner is 
DIEGO MIGUEL SANCHEZ, Director 
of Advocacy, Policy & Partnerships at 
PFLAG NATIONAL. He was the first out 
transgender person to work as a senior 
legislative staff member on Capitol Hill, 
in the office of former Congressman 
Barney Frank, and testified before 
Congress in the “historic Transgender 
Discrimination Hearing in 2008.” He 
was also the first out trans person to be 
appointed to the Democratic National 
Committee’s Platform Committee. He 
has worked in global public relations, 
marketing and diversity management 
at the world headquarters of numerous 
major international companies and 
has received many awards for his 
achievements. He will receive the 
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award this summer during the annual 
Lavender Law Conference, to be held 
from Wednesday, July 27 through 
Friday, July 29 in Los Angeles, 
California. 

The New York City-(Brooklyn) based 
CENTER FOR HIV LAW & POLICY is 
in the market for a staff attorney with a 
wide range of potential responsibilities 
as part of the Positive Justice Project. 
Requirements for the position include 
bar admission, superior research and 
writing skills with a minimum of 
2 years of experience. The detailed 
description on the job announcement 
also includes fluency in Spanish as a 
must, considering the client base of the 
Center. They also want somebody with 
a good sense of humor! Compensation 
range is $73,000-$82,000 depending on 
experience, and exceptional candidates 
may negotiate more. Benefits include 
health insurance, retirement plan, flex 
accounts, etc. For full details, check 
their website: www.hivlawandpolicy.org.
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