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U.S. District Court Rules Against Defense Department in 
Cases of HIV-Positive Service Members
By Arthur S. Leonard

U.S. District Judge Leonie M. 
Brinkema issued a permanent injunction 
on April 6 in Harrison v. Austin, 
2022 WL 1183767, 2022 U.S. Dist. 
LEXIS 73498 (E.D. Va.), enjoining the 
military from “categorically barring the 
worldwide deployment of asymptomatic 
HIV-positive service members with 
undetectable viral loads based on their 
HIV status.” As part of the order, the 
military must abandon its policy of 
denying commissions to officers or 
discharging personnel based on the 
contention that their asymptomatic, 
undetectable HIV infection automatically 
makes them undeployable. The court 
withheld publication until April 21 
to give the parties an opportunity 
to propose redactions for privacy or 
security reasons.

Judge Brinkema’s opinion was 
heavily influenced by a ruling by the 
U.S. Court of Appeals for the 4th 
Circuit, Roe v. Department of Defense, 
947 F.3d 207 (2020), which upheld the 
judge’s grant of a preliminary injunction 
barring the discharge of two HIV-
positive service members. That opinion, 
issued on January 14, 2020, supported 
Judge Brinkema’s conclusion that the 
current military policies are based on 
outmoded information from early in the 
AIDS epidemic that failed adequately to 
take account of the impact of retroviral 
medication and studies showing that 
infected people who are compliant with 
their treatment regimen will not present 
the risks that the military had deemed 
unacceptable when these policies were 
adopted.

In light of the 4th Circuit’s ruling, the 
new opinion focuses mainly on whether 
the military presented any new evidence 
that would contradict the appellate 
ruling, and the court found none.

The April 6 decision involved two 
separate cases. Nicholas Harrison 
served in the Army from 2000 to 2003, 
then left active duty and joined the 
National Guard while pursuing higher 
education, eventually earning a law 
degree. His education was interrupted 

when his National Guard unit was 
deployed to Afghanistan for 16 months. 
After he earned his law degree, his 
unit was again deployed, this time to 
Kuwait for 8 months. After returning 
from Kuwait, he was diagnosed as HIV-
positive, began antiretroviral treatment 
and quickly achieved undetectable viral 
levels. In 2013, Harrison applied for a 
position in the Judge Advocate General 
Corps to be a military lawyer, but his 
application was rejected because of his 
HIV-status, and he sued, claiming that 
the categorical disqualification was 
irrational, violating his rights under 
the 5th Amendment’s equal protection 
component and the Administrative 
Procedure Act. The other case involves 
two Air Force enlisted men who tested 
HIV-positive while in the service. They 
are identified in the opinion as Richard 
Roe and Victor Voe. Each of them has 
undetectable viral levels as a result of 
antiretroviral treatment. Nonetheless, 
the Secretary of the Air Force rejected 
their appeal of a determination that 
they should be discharged. In this case, 
Judge Brinkema issued a preliminary 
injunction requiring the Air Force to 
allow them to continue serving while 
this case was decided, which the 4th 
Circuit upheld in its 2020 decision.

Although the issues of commissioning 
officers and decided whether to discharge 
service members who become infected 
while in service are different, nonetheless 
they both turned on the same issue: 
whether it violates Equal Protection or 
the requirement under the Administrative 
Procedure Act that government policies 
not be arbitrary or capricious for the 
military to establish a categorical rule 
that people living with HIV may not be 
commissioned as officers or continue 
serving as enlisted personnel because, in 
the opinion of the military, they are not 
“deployable” worldwide.

Judge Brinkema’s decision focused 
on the scientific data that undermines 
this military determination. She begins 
by quoting extensively from the 4th 
Circuit opinion, which reviewed the data 

and upheld Brinkema’s decision to block 
the Air Force from discharging Roe and 
Voe. She then systematically dismantled 
the various arguments the military 
made to attempt to justify their policy, 
pointing out the flaws in each of their 
arguments. For example, the military 
argued that plaintiffs could not prevail 
on an equal protection claim because, 
they contended, there was nobody in 
the military similarly situated to them 
as a comparator. But the lawyers for 
the plaintiffs were able to show a range 
of medical conditions that require 
continuing treatment that are not treated 
as disqualifying by the military. The 
only thing distinguishing them from 
HIV was the issue of transmissibility, 
and as to that, the current data on 
undetectable viral loads could not be 
refuted by the military. 

The military also argued that because 
its regulations provide for the possibility 
of “waivers,” the HIV exclusions were 
not literally “categorical.” But this was 
belied by evidence that no waiver has 
ever been granted to an HIV-positive 
service member. Even though an Air 
Force regulation provides that people 
are not disqualified from continuing 
to serve solely because they test HIV-
positive, the military takes the position 
that they are not discharging people 
solely because they are infected, 
but because of the risk they pose of 
transmission to others or to themselves 
due to hazards they face on deployment. 
The court rejected these arguments.

Responding to the argument that 
military personnel decisions are entitled 
to substantial deference from the 
courts when they are based on military 
expertise, the judge pointed out that “the 
amicus brief filed in the Fourth Circuit 
by an impressive array of former high-
ranking military officers, including the 
former Secretaries of the Army, Air 
Force, and Navy, fully supports the 
conclusions of this court.” That brief 
stated, “It is our professional military 
judgment that there is no legitimate 
reason to deny HIV-positive service 
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members the opportunity to deploy. 
We base this judgment on decades of 
military experience and the current 
understanding of HIV – its treatment, its 
transmission, and the capability of and 
prognosis for those in care.” 

“Having concluded that the military’s 
categorical bar to the worldwide 
deployment of HIV-positive service 
members is irrational and therefore 
unlawful,” wrote Judge Brinkema, “it 
is clear that the individual discharge 
decisions concerning Roe, Voe, and the 
similarly-situated active-duty Air Force 
members, which were based entirely 
on that deployment bar, also constitute 
unlawful agency action under the APA.” 
While conceding that the issue of 
commissioning a reserve member as an 
officer presented different considerations, 
and it was possible that Harrison might 
not qualify for other reasons (for example, 
the military imposes age limits for 
commissioning new officers, for which 
Harrison would need to get a waiver that 
would require passing various stringent 
physical requirements), the judge noted 
that her decision would not require the 
military to commission Harrison, but 
rather to consider his application for a 
commission in the JAG Corps without 
regard to his undetectable HIV viral load. 

When these cases began, the plaintiffs 
were represented by OutServe-SLDN, an 
offshoot of the Servicemembers Legal 
Defense Network, which as a result of 
subsequent organizational mergers is 
now identified as the Modern Military 
Association of America. Plaintiffs are 
also represented by Lambda Legal and 
pro bono attorneys from Greenberg 
Traurig LLP and Winston & Strawn 
LLP. Attorneys from the U.S. Attorney’s 
Office in Alexandria, Virginia, and 
the Defense Department represent the 
defendants. 

Judge Brinkema’s decision is, of 
course, subject to appeal to the U.S. Court 
of Appeals for the 4th Circuit, but that 
court’s ruling upholding her preliminary 
injunction makes it very unlikely that 
an appeal would be successful. Judge 
Brinkema was appointed to the district 
court by President Bill Clinton in 1993.■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

Federal District Court Refuses to 
Dismiss Mother’s ACA Discrimination 
Claim Against Insurer That Won’t 
Cover Her Transgender Son’s Gender-
Affirming Care
By Arthur S. Leonard

Angelia Scott, an employee of 
St. Louis University Hospital, has a 
transgender son who required gender-
affirming treatment, but the Cigna 
health insurance policy provided by 
St. Louis University for its employees 
categorically excluded coverage for 
gender-affirming care. Scott sued the 
Hospital, alleging violations of Title 
VII of the Civil Rights Act of 1964 and 
Section 1557 of the Affordable Care Act, 
prohibiting sex discrimination in terms 
and conditions of employment or in 
health insurance coverage, respectively. 
The Hospital moved to dismiss, raising a 
claim of ERISA preemption, arguing that 
Title VII did not give Scott standing to 
sue, and reiterating that claim regarding 
the ACA. In Scott v. St. Louis University 
Hospital, 2022 WL 1211092, 2022 U.S. 
Dist. LEXIS 74691 (E.D. Mo., April 25, 
2022), U.S. District Judge Audrey G. 
Flessig rejected the Hospital’s ERISA 
preemption argument and its motion to 
dismiss the ACA claim, but dismissed 
the Title VII claim.

As to ERISA, that statute broadly 
preempts suits for benefits due under 
employee benefits plans. However, in 
this case, Scott is not suing for a benefit 
due under the Cigna plan. Rather, her 
Title VII and ACA claims contend that 
the conceded exclusion of coverage 
for gender-affirming care under the 
plan violates other federal laws. And, 
Judge Fleissig points out, “ERISA 
expressly excludes federal laws from 
its preemption provision, stating in 29 
U.S.C. sec. 1144(d) that ‘nothing in 
this subchapter shall be construed to 
alter, amend, modify, invalidate, impair, 
or supersede any law of the United 
States . . . or any rule or regulation 
issued under any such law’.” ERISA 
requires that plan beneficiaries who 
claim to have been wrongly denied a 

benefit due to them under the terms of 
a benefit plan must follow the ERISA 
procedures for the enforcement of plans, 
including exhausting internal appeals 
and then suing under the ERISA 
statutory enforcement provision. But 
if the plaintif’s claim is that the plan, 
as written or construed by the plan 
administrator, violates another federal 
statute, a suit under the other federal 
statute to that effect is not preempted by 
ERISA.

However, Scott ran into trouble 
with the Hospital’s argument that 
her claim was not cognizable 
under Title VII. The issue under  
Title VII, as the statute is worded, 
is whether the employer’s failure to 
include gender-affirming treatment 
for the dependent of an employee 
constitutes discrimination against that 
employee because of the employee’s sex, 
and clearly it does not in this case. Scott 
relied on cases brought by men against 
employers whose health plans excluded 
coverage for their wife’s pregnancy. 
Ultimately, Congress amended Title 
VII to provide that discrimination 
against an employee due to pregnancy 
or childbirth would be illegal, and 
subsequently the Supreme court ruled 
that this would require employers 
who provided comprehensive health 
coverage to employees to provide the 
same scope of coverage to their female 
spouses if spousal or family coverage 
was part of the employee benefit. See 
Newport News Shipbuilding Co. v. 
EEOC, 462 U.S. 669 (1983). Female 
employees and male employees were 
not getting the same scope of coverage 
for their dependents if male employees 
were denied coverage for their wife’s 
pregnancy but female employees 
enjoyed coverage for their husband’s 
sex-related medical conditions, such 
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as testicular or prostate cancer! But 
Judge Fleissig found that this analogy 
did not extend to Scott’s claim, because 
the denial of gender-affirming care 
was across-the-board and the same 
regardless whether Scott was male or 
female (and also whether her child was 
a transgender boy or a transgender girl). 
Literally, there was no discrimination 
because of Scott’s sex or her child’s sex 
in this case, so the Title VII claim was 
dismissed.

But the ACA claim survived. ACA 
Sec. 1557 prohibits discrimination on 
grounds prohibited by a list of federal 
statutes, which includes Title IX of 
the Education Amendments of 1972. 
Unlike Title VII, which prohibits 
discrimination against an employee 
because of the sex of the employee, Title 
IX prohibits discrimination against 
any individual “on the basis of sex” by 
an educational program that receives 
federal money. Health insurance plans 
subject to regulation under Sec. 1557 
of the ACA are thus bound not to 
discriminate against any individual 
“on the basis of sex.” Arguably, “any 
individual” includes a person who is 
receiving insurance coverage because 
they are the dependent of an employee 
covered by a company’s health 
insurance plan. 

The Hospital argued that Title IX 
does not expressly cover discrimination 
because of gender identity, and there is 
no controlling appellate precedent for 
the district court in Missouri holding 
that the Supreme Court’s rationale 
for such coverage under Title VII in 
Bostock v. Clayton County applies 
to Title IX cases – a hotly argued 
point in some quarters – but Judge 
Fleissig observed that it would be 
inconsistent with Bostock’s reasoning 
to fail to interpret Title IX accordingly. 
Furthermore, there is an 8th Circuit 
precedent, Tovar v. Essentia Health, 
857 F.3d 771 (8th Cir. 2017), predating 
Bostock, that presented a similar fact 
pattern of denial of gender-affirming 
coverage for the child of a health plan 
beneficiary that supports allowing the 
beneficiary to sue the plan sponsor for 
failing to provide a plan that includes 
that coverage. Judge Fleissig rejected 
the Hospital’s argument that Bostock 

implicitly overrules Tovar. She found 
that Bostock’s reasoning bolsters the 
Tovar ruling.

The bottom line, then, is that this 
case continues, but only under the ACA. 
There is, of course, the possibility that 
the Hospital will bring the case to the 
8th Circuit Court of Appeals, which 
will face the Hospital’s argument that 
in the Bostock opinion, Justice Neil 
Gorsuch stated that the Court was only 
deciding whether sexual orientation 
or gender identity claims could be 
brought under Title VII, and that the 
difference in wording between Title VII 
and Title IX cuts against applying the 
Bostock interpretation in ACA cases, an 
argument that has gained traction with 
some Trump-appointed judges.

Scott is represented by Mary 
Madeline Johnson, Platte City, MO. 
Judge Fleissig was appointed by 
President Barack Obama. ■

Oregon Appeals 
Court Rejects Free 
Speech Challenge 
to State Criminal 
Intimidation Law
By Arthur S. Leonard

Scott Wayne Smith “moved into 
a house across the street from an 
apartment building,” wrote Judge Anna 
R. Joyce of the Court of Appeals of 
Oregon, concisely summarizing the 
facts in State v. Smith, 319 Or. App. 388 
(April 27, 2022). “Some of the residents 
of that building had AIDS and the ‘vast 
majority’ of the residents identify as 
members of the LGBTQ+ community.” 
A resident told Smith “that many of the 
residents identify as members of that 
community.” Smith was overheard by 
residents using homophobic slurs, and 
on the day he was arrested he voiced 
a threat to kill the residents and to 
blow up their building, while using 
homophobic slurs, when a resident 
ignored his request for a cigarette. 
Smith was charged with second-degree 
intimidation. He “demurred” to the 
charge, claiming the statute violated his 
free speech rights under the Oregon and 
federal Constitutions.

The statute in question, ORS 
166.155(1)[c](A), defines the crime as 
“intentionally, because of the person’s 
perception of race, color, religion, 
sexual orientation, disability or national 
origin of another person or of a member 
of the other’s family, subjects the other 
person to alarm by threatening” to 
“inflict serious physical injury upon 
or to commit a felony affecting the 
other person” or that person’s family 
members. Multnomah County Circuit 
Judge Melvin Oden-Orr denied the 
demurrer, and Smith pled no contest, 
reserving his right to appeal the denial 
of his demurrer.

The three-judge panel of the court 
of appeals sustained the denial of 
the demurrer. Judge Joyce’s opinion 
provides a detailed analysis of the 
state constitutional issue. Oregon has 
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traditionally interpreted Art. I, Sec. 8 of 
its constitution to protect broader free 
speech rights than the federal courts 
recognize under the First Amendment 
of the U.S. Constitution, so the state 
constitutional interpretation was of 
greater moment here.

State v. Robertson, 293 Or 402, 
649 P.2d 569 (1982), provides the 
analytical framework. Under that case, 
a law is unconstitutional if it is “written 
in terms directed to the substance 
of any ‘opinion’ or any ‘subject’ of 
communication,” unless the scope 
of the restraint is “wholly confined 
within some historical exception.” The 
Robertson opinion recognizes various 
categories for analysis, depending upon 
whether the law “focuses on forbidden 
effects and ‘the proscribed means [of 
causing those effect] include speech or 
writing,” or whether it is “directed only 
against causing the forbidden effects.” 
The court found that in this case, the 
analytical focus under Robertson 
requires the court to determine 
“whether the law is overbroad, and, 
if so, whether it is capable of being 
narrowed.” 

In this case, the parties agreed that 
the statute is “directed at the pursuit 
of forbidden effects, namely, causing 
another personal alarm by threatening 
serious injury or to commit a felony,” 
and that the harm identified – causing 
alarm – “is one that can be brought 
about by the use of words, e.g., threats.” 
After reviewing Oregon cases applying 
this analysis to other statutes, the court 
wrote: “We conclude that the second-
degree intimidation statute is not simply 
an attempt to criminalize offensive 
and annoying expression; rather, it is 
intended to protect individuals from 
alarm that is created by threats of 
serious physical injury and for that 
reason, is facially constitutional.” 
The court construed the statute to be 
limited to “creating a fear of imminent 
personal violence likely to be carried 
out. ‘Alarm’ means ‘being placed in 
actual fear or terror resulting from a 
sudden sense of danger,’” wrote the 
court, quoting from an earlier Oregon 
decision that emphasized the italicized 
phrase.

Further, the court explained that the 
law would “reach only unequivocal and 
unambiguous threats that express to the 
victim that the threat will be carried 
out . . . Importantly, the statute requires 
that the defendant act intentionally” 
and also focused on the “objective 
reasonableness” of the alarm thus 
created. Thus, concluded the court, 
“that mental state, in conjunction with 
the other elements of the law, limit 
the law’s reach to constitutionally 
proscribable threats.”

Thus, the court agreed with the 
trial judge that the law was not facially 
unconstitutional under the Oregon 
Constitution, Article I, Sec. 8.

Turning briefly to the First 
Amendment analysis, the court held 
that the Oregon statute fell outside the 
scope of the hate speech ordinance 
found unconstitutional by the U.S. 
Supreme Court in R.A.V. v. City of St. 
Paul, 505 U.S. 377 (1992), where that 
Court held that proscribing certain 
hateful language was a “content-based 
restriction” that could not withstand 
judicial review. “Unlike the law at issue 
in R.A.V., wrote Judge Joyce, “ORS 
166.155(1)[c](A) does not criminalize an 
express of bias. Rather, it criminalizes 
the making of threats of physical harm 
or violent felonies that cause the victim 
alarm. To be sure, the law requires that 
the defendant’s actions be motivated 
by the defendant’s perception of the 
victim’s characteristics, but the threat of 
alarm is not so confined. In other words, 
as the state observes, OR 166.155(1)[c]
(A) would apply regardless whether 
defendant threatened to ‘simply kill or 
blow up the victims (as he did here) or 
whether he told the victims of an intent 
to ‘kill all gay men.’” The court found 
that the Oregon statute is “precisely the 
kind of law that the Court presumed 
would be valid in R.A.V. – a ‘prohibition 
of fighting words that are directed at 
certain persons or groups.” 

Thus, the court agreed with the 
trial judge that the law was not facially 
unconstitutional under the First 
Amendment of the U.S. Constitution. 

The defendant’s conviction pursuant 
to his plea of no contest was thus 
affirmed. The opinion notes that the 

legislature amended the statute to 
rename the offense as “bias crime” and 
to add “gender identity” as a protected 
class, but these changes took effect 
after the offense committed in this 
case, and the court analyzed the appeal 
under the prior statutory language. The 
opinion does not mention whether the 
trial court imposed a sentence while 
the conviction was on appeal and, if so, 
what it was.

The other judges on the appellate 
panel were Jacqueline Mooney 
(Presiding Judge) and Ramon Pagan. ■
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Michigan Court of Appeals Panel Divided Over Whether Trial 
Judge Abused His Discretion by Not Allowing Voir Dire of 
Prospective Jurors on Their Attitudes Towards Gay People
By Arthur S. Leonard

Affirming the jury’s conviction 
of Jeffrey Martin Six, a gay man, on 
charges of uttering and publishing 
a false instrument and receiving or 
concealing stolen property in violation 
of Michigan law, a three-judge panel of 
the Court of Appeals of Michigan was 
divided over whether the trial judge 
abused his discretion by rejecting a 
request by defense counsel to voir dire 
prospective jurors about possible anti-
gay bias. People v. Six, 2022 Mich. App. 
LEXIS 1810, 2022 WL 982889 (March 
31, 2022). Presiding Judge Cynthia 
Diane Stephens dissented in part from 
the Per Curiam opinion of the panel, 
contending that the trial judge should 
have allowed the voir dire and Six 
should get a new trial.

Six’s defense theory involved 
attempting to shift blame for the crime 
to his former same-sex partner, Gordon 
Orsette. The men were in a relationship 
at the time the charged offenses took 
place, and because of the nature of the 
relationship, Six claimed he had relied 
on his partner’s honesty. During a 
pretrial conference, Six’s trial counsel, 
Rudolph Serra, told the judge that it was 
“essential” that prospective jurors be 
questioned about anti-LGBT bias, and 
also about whether they were members 
of the American Family Association, a 
conservative organization that actively 
opposed same-sex relationships and 
marriages. The judge refused to allow 
voir dire on this topic, taking the 
view that the somewhat convoluted 
conspiracy theory proposed by the 
defense was “essentially irrelevant” to 
the question whether Six committed the 
acts with which he was charged, which 
was the factual issue the jury had to 
decide. The trial judge said, according 
to Serra, “I find that most people can 
be pretty fair about that sort of thing, 
most of the time, Mr. Serra.” The judge 
also said it would be possible to defend 
the case without revealing the sexual 

orientation of Six and Orsette, and that 
he wanted to keep the jury focused and 
not distracted by side issues.

The Per Curiam majority, after 
reviewing several cases about voir dire, 
wrote, “The essential principle we glean 
from these cases is that a trial court is 
required to allow voir dire regarding 
juror bias if the defendant’s identity 
with a particular demographic group is 
‘inextricably bound’ with questions of 
fact that the jury will have to decide. 
Where the defendant’s demographic 
identity is not inextricably bound with 
questions of fact which the jury will be 
called upon to decide, generalized voir 
dire regarding the jurors’ impartiality 
and commitment to decide the case 
based on the evidence may suffice 
to safeguard the defendant’s right to 
a fair and impartial jury. Each case 
must be evaluated on its own facts and 
circumstances.” 

But, having stated the “essential 
principle,” the court went on to claim 
that Six’s sexual orientation was not 
“inextricably bound” with the facts the 
jury would have to decide, so there was 
no abuse of discretion by the trial judge. 
“The central factual issue relevant to 
defendant’s guilt or innocence was 
whether defendant cashed a refund 
check for the refunded overpayment, 
while knowing that the payment had 
been induced through fraud,” wrote the 
court. “Defendant’s sexual orientation 
and behavior with his partners had little 
relevance to this issue.”

Judge Stephens, on the other hand, 
thought that the voir dire should have 
been performed, finding that the court 
“abused its discretion when it denied voir 
dire regarding anti-LGBT bias. While 
the court has broad discretion in trial 
management, it is left to the defendant 
and trial counsel to determine the theory 
of defense within the confines of the 
law. The trial court clearly articulated 
its view that the theory of conspiracy 

arising from a failed relationship was 
not likely to be successful but it did not 
find that the theory was contrary to the 
law of the state. The trial court believed 
that unless the case was about same-
sex relationships or marriage, queries 
regarding the jurors’ experience, 
knowledge, and attitudes regarding 
those issues and LGBT people 
generally were irrelevant . . . The trial 
court regarded the fact that defendant 
was in a same-sex relationship with 
Orsette as ‘extraneous information’ 
and it did not want to ‘go off on 
social tangents’ that it ‘didn’t think 
were important to this case.’ True, the 
sexual orientation and relationship of 
defendant and Orsette were not central 
issues in this case related to financial 
crimes. But defendant’s theory was that 
Orsette orchestrated the fraud at issue 
by virtue of abusing defendant’s trust 
in their relationship. And because the 
believability of that theory depended 
on defendant’s credibility, attitudes 
regarding issues that may affect that 
credibility, i.e., anti-LGBT bias, are 
relevant inquiries.” 

“Additionally,” wrote Stephens, 
“there is a ‘reasonable possibility’ 
that bias regarding sexual orientation 
may have influenced the jury . . . 
The disclosure of defendant’s sexual 
orientation was not discreet. On direct 
examination, defendant testified about 
his same-sex relationship with Orsette 
and expressed his belief that Orsette 
was the one who committed the 
crimes at issue. On cross-examination, 
defendant acknowledged that he saw 
his relationship with Orsette as ‘a 
miracle [sic: marital] type relationship.’ 
Thereafter, however, the prosecutor 
extensively questioned defendant about 
his relationships with several other 
male partners, including some while he 
was in a relationship with Orsette.” She 
explained that this line of questioning 
appeared to have two purposes: “(1) to 
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reveal that defendant habitually lied 
about his dealings with other persons 
and that he engaged in a pattern of false 
accusations against his partners and ex-
partners; and (2) to reveal that defendant 
associated with other partners at the 
same time he allegedly had a marital-
type relationship with Orsette. That 
is, the prosecutor used defendant’s 
relationships with various men to 
attack defendant’s credibility.” Since 
credibility was “of critical importance” 
in this case, “the risk that the jury’s 
verdict may have been influenced 
by ‘latent prejudices on the basis of 
sexual orientation’ is substantial.” She 
concluded that Six was entitled to a new 
trial in which the voir dire extended to 
issue of anti-LGBT bias of jurors.

Six’s appellate counsel was Paul H. 
Stevenson. ■

Federal Judge Allows Sexually Battered 
Inmate to Proceed on “Failure to 
Screen” Claim under the Prison Rape 
Elimination Act
By William J. Rold

Law Notes has been following prison 
and jail compliance with the mandate 
of the Prison Rape Elimination Act 
[PREA] that correctional facilities 
screen inmates for signs that they 
are potential aggressors or victims – 
and keep the two groups apart. We 
submitted an amicus brief in support of 
a petition for certiorari in the Supreme 
Court in support of this point as relevant 
to Eighth Amendment protection from 
harm analysis in Cox v. Nobles, 21-6878. 
The Court denied review, as reported in 
Law Notes (March 2022, pages 4-5). 
There is little circuit case law on the 
issue – and no circuit has allowed PREA 
to support a stand-alone cause of action, 
although the Third Circuit has come the 
closest in Shorter v. United States, 12 
F.4th 366, 368, 375 (3d Cir. 2021).

In Rolle v. Essex County Correctional 
Facility, 2022 WL 1044968 (D.N.J., 
Apr. 7, 2002), U.S. District Judge Kevin 
McNulty screens this claim (along 
with an Eighth Amendment argument) 
and allows both to proceed. The pro 
se inmate, Kevin Dion Rolle, Jr., who 
identifies himself as gay, bisexual or 
trans (and therefore especially protected 
by PREA), was placed in a double cell in 
general population in the Essex County 
(New Jersey) Jail for about five months 
in early 2021.

Rolle’s cellmate began subjecting 
Rolle to “comments of a violent and 
sexual nature” in March of 2021, 
and Rolle made numerous specific 
complaints, invoking PREA. In April, 
the cellmate attacked and sexually 
assaulted Rolle, leaving him bruised, 
traumatized, and infected with an 
unspecified sexually transmitted disease. 

Judge McNulty summarizes the 
complaint as alleging violation of 
numerous provisions of PREA, including 
“screening for gay, bisexual, transgender, 
or gender-nonconforming individuals 

who may be at greater risk of assault, and 
consideration for cell and unit transfers 
because of harassment or fear for an 
inmate’s safety” (citations omitted). 
Rolle also alleges Eighth Amendment 
deliberate indifference to his protection 
from harm rights, because defendants 
knew of the cellmate’s violent tendencies 
– and retaliation for making PREA 
complaints. He also seeks damages for 
New Jersey state claims under the state 
civil rights analog to § 1983 and in tort 
for intentional infliction of emotional 
distress.

Although the Essex County 
Correctional facility is not subject to suit 
as an entity, Judge McNulty construes 
the complaint to be one against Essex 
County for pattern and practice and/or 
policy claims under Monell v. Dep’t of 
Soc. Servs., 436 U.S. 658, 690 (1978). 
Relying on Natale v. Camden Cty. 
Corr. Facility, 318 F.3d 575, 584 (3d 
Cir. 2003), Judge McNulty finds that 
Rolle’s claims of Monell liability under 
both PREA and the Eighth Amendment 
are “plausible” under two theories: 
(1) “federal law has been violated by 
an act of the policymaker itself”; or 
(2) “the policymaker has failed to act 
affirmatively at all, though the need to 
take some action to control the agents 
of the government is so obvious, and 
the inadequacy of existing practice 
so likely to result in the violation 
of constitutional rights, that the 
policymaker can reasonably be said to 
have been deliberately indifferent to the 
need.” [Citations omitted.]

Judge McNulty states that a Monell 
claim based on failure to train has 
a “steeper” burden of proof than 
one based on action, but it is “not 
insurmountable” – and a case can be 
sustained on a single incident, if serious 
enough. This stretches Shorter in that 
the prison in Shorter failed to act on its 
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Georgia Federal Judge Grants 
Summary Judgment Against Prisoner 
Victim of Multiple Sexual Assaults: Zero 
Tolerance = Zero Substantiation 
By William J. Rold

In March, Law Notes reported on the 
amicus brief we filed in the Supreme 
Court in Cox v. Nobles, No. 21-6878, 
which sought to persuade the Court 
to hear a claim applying the Prison 
Rape Elimination Act to the Eighth 
Amendment claims in a prison sexual 
assault case arising in Georgia in which 
the Eleventh Circuit upheld summary 
judgment for defendants. See “Supreme 
Court Denies Certiorari on Appeal 
Seeking to Apply the Prison Rape 
Elimination Act to Sexual Assault of 
a Transgender Prisoner” (March 2022 
at 4-5). Another similar case, Cassady 
v. Dozier, 2022 WL 988315 (M.D. 
Ga., Mar. 31, 2022), is now headed for 
the Eleventh Circuit after Senior U.S. 
District Judge Hugh Lawson (appointed 
by President Bill Clinton) granted 
defendants summary judgment.

Cassady, 49 years old, is also 
transgender and found herself moved 
from medium security to “close” custody 
at Georgia’s Valdosta Prison in 2018, 
after suffering rapes at prior institutions. 
One rape was by a corrections officer; 
the other by an inmate. Cassady has 
full breasts and a feminine figure. Her 
gender identity and past criminal history 
(from before 1992) caused her to carry 
a classification in the Georgia DOC 
as both a predator and a victim. Upon 
Cassady’s arrival at Valdosta, there is 
no evidence of a PREA screening or one 
thirty days later, as required by PREA 
regulation 28 C.F.R. § 115.41. 

Cassady asked for a “PREA-safe” 
housing assignment. She was told that 
there was only one unit at Valdosta 
for her, but Georgia was told by PREA 
auditors not to call any housing unit 
“PREA-safe.” She was placed in a 
unit with mentally unstable prisoners 
and with other trans, bisexual and gay 
inmates (who comprised about 21% of 
those housed there). Cassady said the 

remainder were gang members, who 
preyed upon her. She got protection by 
allying with stronger individual inmates 
who “took care of her.” 

Cassady also sought, through 
multiple letters and personal 
discussions, to obtain a transfer to a 
medium security facility or to another 
unit at Valdosta. She failed. One of her 
letters to the Valdosta Warden is quoted 
by Judge Lawson at length. It said that 
the unit where she was housed was run 
by the gangs, who threatened her. She 
noted her past history of suffering rapes 
in prison and asked him to review her 
institutional record. As recounted by 
Judge Lawson, Cassady said that gangs 
decided “who slept where,” regardless 
of cell assignments, made weapons 
from light fixtures, ran an extortion 
racket for protection, and controlled all 
common areas. They staged “gladiator-
style fights.” Cassady says other inmates 
masturbated on her and called her “my 
bitch.” Judge Lawson writes: “Nothing 
in the record indicates any Defendant 
overheard any comments made to 
Plaintiff or witnessed any such conduct.”

Cassady said she wrote “basically 
the same letter” to the deputy warden 
for care, pleading that she did not want 
to be “a sex slave or get the f*** beat out 
of me.” Cassady said the deputy replied: 
“if you would stop taking the hormones 
and act like the man that you know you 
are, you wouldn’t have these problems. 
I’m not moving you.” The deputy denies 
all of this. 

Cassady says she wrote the deputy 
warden for security, who referred her 
to mental health. She says she was 
“harassed on a daily basis by inmates 
demanding sex.” This deputy denies 
receiving any such letter.

Cassady says she wrote the MHM 
defendants in charge of mental health 
four days before Cassady’s rape at 

own information from its own PREA 
screening of new arrivals, rather than, as 
here, from the complaints of the inmate 
plaintiff. But it is the natural progression 
of Shorter, and it is the clear message 
of PREA: that the duty to assess 
potential victims attaches to corrections 
ubiquitously under 28 C.F.R. § 115.41. 

Judge McNulty also allows the 
claim about retaliation to proceed 
under Rauser v. Horn, 241 F.3d 330, 
333 (3d Cir. 2001). He permits the New 
Jersey civil rights claim to proceed 
under supplemental jurisdiction. As 
to intentional infliction of emotional 
distress, he finds that the conduct, as 
pleaded, is not specific or outrageous 
enough, but he grants leave to replead.

This will be an interesting case to 
follow. Judge McNulty has asked for 
pro bono counsel to appear, applying 
the standards for “appointment” of 
counsel in Tabron v. Grace, 6 F.3d 147, 
153 (3d Cir. 1993). He notes that the 
issues “surrounding Monell and PREA 
liability” may “prove quite complex,” 
justifying discretion to request counsel. 
In this writer’s view, this is a good case 
in which an advocacy group could “get 
in at the ground level” and help frame 
the pleadings before a judge who seems 
willing to hear them. The District of New 
Jersey Docket Number is 21-cv-15198. 
Rolle is currently in federal custody at 
FCI Hazelton, Bruceton Mills, West 
Virginia. Judge McNulty was appointed 
by President Barack Obama. ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care. 
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knifepoint in April of 2018, pleading for 
protection. (This is the same person who 
placed her in the unit with the gangs). 
This defendant denied ever seeing the 
letter, providing passport evidence that 
she was in the Dominican Republic 
on the day of the rape. Cassady says 
that another MHM defendant advised 
her to “find a friend and stay close to 
him.” This defendant also denies the 
conversation, although she does not 
claim she was overseas at the time. 

Cassady reported the rape the next 
day to a Georgia DOC lieutenant, 
who said: “yeah, you probably owe 
him money. Get your ass back to the 
dorm.” She reported it again to the 
MHM defendants ten days later, but a 
PREA investigation and mental health 
follow-up did not start until mid-May, 
after Cassady wrote the Georgia DOC 
Commissioner. The “investigation” 
found that the claims were “unfounded” 
because the alleged assailant was not 
assigned to Cassady’s dorm on the day 
of the rape.

By mid-June, MHM defendants 
requested a transfer for Cassady, but 
allegedly “no housing was available at 
any other GDC facility.” In August, still 
at Valdosta, the April assailant had been 
“let out of the hole” and he returned 
to the same dorm. He tried to assault 
Cassady for “telling on him,” but her 
new “protector” intervened, sustaining 
twelve stab wounds, requiring 
hospitalization. Shortly thereafter, 
alone in her cell, Cassady was again 
raped at knifepoint by an assailant 
whose head was covered with a towel. 
Judge Lawson wrote: “no reference of 
the August 7 rape is reflected in her 
prison record.”

Cassady sued Georgia DOC 
defendants from the Commissioner to 
the Warden and down to unit managers 
(the DOC defendants), as well as mental 
health defendants employed by a 
contractual vendor, MHM Correctional 
Services, Inc. – whose website says their 
“Parent is Centurion Health” – (the 
MHM defendants). There was discovery. 
Judge Lawson’s opinion, at nearly ten 
thousand words, with 163 footnotes, 
reads like a student’s law review article. 
It is impossible to believe that a senior 
district court judge wrote this.

Nevertheless, along the way, in this 
writer’s view, Judge Lawson’s analysis 
morphed from deciding whether there 
was a triable issue to making his own 
findings of fact. While Cassady was 
contradicted at some points, the gist of 
her account held together and did not 
substantially vary, despite defendants’ 
denials.

As to the DOC defendants, Judge 
Lawson found they were entitled to 
qualified immunity because no jury 
could find that they subjectively believed 
that Cassady was in danger. He relies 
substantially on Marsh v. Butler County, 
Ala., 268 F.3d 1014, 1028, 1030-1 (11th 
Cir. 2011) (en banc). The problem is 
that Marsh reversed summary judgment 
because the prison was so rife with 
danger that the jury could conclude that 
the defendants had to know – precisely 
the problem presented here. (Even 
Westlaw marks this citation with a red 
flag and an exclamation point within a 
triangle inside a circle.) In this writer’s 
view, qualified immunity cannot attach 
here with such a disputed set of facts. 
Even if there are some credibility 
problems for the plaintiff, resolving that 
is the jury’s job.

The MHM defendants, as vendors, 
are not entitled to raise qualified 
immunity. Hinson v. Edmond, 205 
F.3d 1264, 1265 (11th Cir. 2000). Judge 
Lawson notes this, but he proceeds 
to rule as if the issues were the same, 
holding that there are no disputed facts 
showing that these defendants were 
“subjectively aware” about danger to 
Cassady, even for the attempted assault 
that sent another inmate to the hospital 
or for the second rape of Cassady. This 
is preposterous.

Georgia has been downplaying its 
prison rape problem for years. According 
to the Georgia DOC’s “Annual PREA 
Report (2018)” at 9, there were 187 
reported PREA incidents logged at 
Valdosta, and one was substantiated. 
The 2020 Report had zero substantiated 
at Valdosta, and a drop of nearly 30% 
substantiated claims statewide, due, it 
said, to improved training so that “cases 
once counted as PREA were identified 
and eliminated.” Georgia DOC’s 
“Annual PREA Report (2020)” at 8, 
11. Georgia DOC frankly admits: that 

PREA audits “are showing a concern 
for the quality of our investigations”; 
that “there is currently no standard 
tracking method for facilities to follow 
[victims]”; and that “concerns found 
on rounds are not being documented.” 
2020 Report at 9. 

As identified in Cox v. Nobles, 
supposed “zero tolerance” under PREA 
has evolved to a “safe harbor” – see 
Arkles, “Prison Rape Elimination 
Act Litigation and the Perpetuation of 
Sexual Harm,” 17 N.Y.U J. Legis. & 
Publ. Pol. 801, 805-6 (2014). In Georgia, 
this “safe harbor” is constructed from 
“zero substantiation.”

Cassady is represented by McNeil 
Stokes, Esq. (Mapleton, GA). He was 
also counsel for the trans plaintiff in 
Cox v. Nobles. ■
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10th Circuit Denies Bisexual Jamaican Man Relief from Removal
By Bryan Johnson-Xenitelis

A panel of the U.S. Court of Appeals 
for the Tenth Circuit has denied all relief 
from removal to a bisexual Jamaican 
man, finding him ineligible for most 
relief due to criminal convictions and 
finding him not likely to face torture 
if returned, in B.S.L. v. Garland, 2022 
WL 985817 (10th Cir., April 1, 2022).

Petitioner had resided in the United 
States since 2003 and was charged with 
removability for overstaying his visa. He 
conceded the charge but sought various 
forms of administrative relief from 
removal, which were all denied. He 
eventually sought asylum, restriction on 
removal, and relief under the Convention 
Against Torture (“CAT”).

Before an Immigration Judge, 
Petitioner testified to numerous harms he 
experienced in Jamaica; some politically 
motivated, some not. He testified he 
had his “head burst open” when people 
threw rocks and sticks at him; initially 
stating it occurred when he was working 
for a political party but later claiming it 
occurred when someone called him a 
“batty boy,” which he testified means, 
“faggot or gay.” He testified that he 
was sexually assaulted when he was a 
teenager and that “people started calling 
him ‘gay and faggot.’” He said police 
abuse, beat, and arrested deportees and 
that he personally saw a police officer 
stab a deportee with an ice pick. He 
testified that he began to identify as 
bisexual in 2016 and testified about his 
relationship in the United States with a 
man named Jose. He also testified about 
his criminal record in the United States, 
including a drug trafficking offense and 
a sexual contact offense. 

The Immigration Judge found the 
offenses to be “particularly serious 
crimes,” barring petitioner from asylum, 
restriction on removal, or withholding of 
removal under CAT. The Immigration 
Judge ruled it was not more likely than 
not that he would be tortured and that 
therefore he did not qualify for deferral 
of removal under CAT and ordered him 
removed. The Board of Immigration 
Appeals adopted and affirmed the 

Immigration Judge’s decision. Petitioner 
filed a timely petition for review with 
the 10th circuit.

Circuit Judge Caroline B. McHugh, 
writing for the 10th Ciruit panel, noted 
that the court reviews the Board’s legal 
determinations de novo and factual 
findings under a substantial-evidence 
standard.

With respect to the “particularly 
serious crime” determination for his 
drug offense, petitioner argued that the 
Immigration Judge and Board did not 
consider the correct factors or accounted 
for his limited role as a middleman in 
the offense. The panel disagreed, stating 
that the Immigration Judge recounted 
the fact that petitioner “admitted to 
twice providing one gram of cocaine to 
his friend,” that he received a “lengthy 
five-year sentence,” and that he had not 
shown, and that the Immigration Judge 
had not found, “that he had a peripheral 
role in the transaction.” Petitioner also 
argued that the Board had failed to 
determine whether the offense was an 
aggravated felony; however, the panel 
held that aggravated felonies “are but 
a subset of offenses” that constitute 
particularly serious crimes, and “thus, 
there was no need to determine whether 
[petitioner’s] drug offense was an 
aggravated felony.”

With respect to petitioner’s deferral 
of removal under CAT claim, the panel 
reviewed the denial for substantial 
evidence. The panel noted the Board 
found no clear error where petitioner 
had lived in the United States for 
approximately seventeen years and 
knew “virtually nothing about his 
former assailants, including whether 
they were still living in Jamaica, 
whether they were still alive, or whether 
they would still be motivated to harm 
him.” The panel found that although 
the Immigration Judge acknowledged 
evidence of adverse country conditions 
against LGBTQ individuals in Jamaica, 
“claims based on speculation and 
general conditions of violence and 
discrimination are insufficient to show a 

likelihood of torture.” Finally, petitioner 
had argued that the Board failed to 
consider his argument that he could 
not safely relocate within Jamaica; 
however, the panel was satisfied that 
the Immigration Judge “carefully 
considered each aspect of his claim” 
given her remarks and the agency’s 
“thorough evaluation” of the case. 
Accordingly, the petition for review was 
denied.

Judge McHugh was appointed by 
President Barack Obama. The other 
panel members were Judge Harris Hartz, 
appointed by President George W. Bush, 
and Joel M. Carson, III, appointed by 
President Donald J. Trump. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.
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Trump Alumni Group Engineers Challenge to Bostock 
Application Outside of Title VII
By Arthur S. Leonard

Shortly after the end of Donald 
Trump’s Administration, a group of his 
top officials formed a new organization 
intended to challenge attempts by 
the Biden Administration to change 
Trump’s policies. With Stephen Miller, 
White House counselor and the evil 
genius behind many of Trump’s 
policies, as its president and board 
chair, America First Legal Foundation 
boasts as board members former Chief 
of Staff Mark Meadows, former Acting 
Attorney General Matthew Whitaker, 
and former Director of the Office of 
Management and Budget Russ Vought. 
Co-founder with Miller is Gene 
Hamilton, former senior counselor to 
the Secretary of Homeland Security 
and former counselor to the Attorneys 
General in the Trump Administration. 
Not surprisingly, finding ways to limit 
the impact of the Supreme Court’s 
ruling in Bostock v. Clayton County, 140 
S. Ct. 1731 (2020), is high on their list 
of priorities. In Bostock, the Supreme 
Court held that sexual orientation and 
gender identity discrimination claims 
came within the sphere of prohibited 
sex discrimination under Title VII of 
the Civil Rights Act of 1964. Justice 
Neil Gorsuch, writing for a 6-3 majority, 
purported to use “textual” analysis to 
reach this result based on the “original 
meaning” of the language used by 
Congress in 1964, which, according to 
Gorsuch, would be “biological sex.”

America First’s litigation vehicle for 
this project is Neese v. Becerra, 2022 
WL 1265925, 2022 U.S. Dist. LEXIS 
75847 (N.D. Tex., April 26, 2022). U.S. 
District Judge Matthew J. Kacsmaryk 
denied the government’s motion to 
dismiss this case on April 26. The 
suit targets the extension of Bostock’s 
reasoning to Title IX of the Education 
Amendments of 1972 and Section 1557 
of the Affordable Care Act.

This case is an audacious example 
of overt forum-shopping. The suit 
was filed in the U.S. District Court in 
Amarillo, Texas, a courthouse within 

the Northern District of Texas. There is 
only one district judge assigned to that 
courthouse – Judge Kacsmaryk – so any 
case filed there goes directly to him. 
They could not have picked a better judge 
for their case. Kacsmaryk was among 
the early Trump judicial nominees, a 
Federalist Society member and former 
deputy general counsel of First Liberty 
Institute, a litigation group that pushes 
for the broadest possible interpretation of 
religious freedom as against government 
regulations. LGBT groups protested his 
nomination, pointing to his statements 
that homosexuality as “disordered,” and 
that transgender people are delusional 
and suffering a mental disorder. (As a 
member of the Red Mass Committee 
of the Roman Catholic Diocese of Fort 
Worth, his use of the term “disordered” 
is not surprising, given the use of this 
term by the Catholic Church to describe 
homosexuality.) Despite the iron grip on 
judicial nominations by then-Majority 
Leader Mitch McConnell and then-
Judiciary Committee Chair Chuck 
Grassley in the Senate, it took three 
tries for Trump to get this one through. 
The 2017 nomination died at the end of 
session; Trump renominated in 2018, 
but that died at the end of session; 
Trump renominated in 2019. This 
time, Kacsmaryk passed the Judiciary 
Committee and the Senate floor on 
party-line votes. He’s the judge who 
enjoined the Biden Administration’s 
attempt to modify southern border 
control policies without going through 
a complete Administrative Procedure 
Act cycle.

The lawsuit was filed last year on 
behalf of three doctors, said to practice 
in Texas and California, but the judge’s 
opinion does not specify whether any of 
them practices within the geographical 
scope of the district court in Amarillo. 
No matter, as jurisdiction to sue the 
federal government lies in every federal 
district court. They claim fear of being 
sued or prosecuted for discrimination 
under Section 1557 because of their 

approach to dealing with transgender 
patients as the basis of their standing 
to sue.

Although one would expect a judge 
with Kacsmaryk’s background to be 
challenged with a recusal motion, or 
even to voluntarily recuse in an LGBT 
case given the controversy surrounding 
his appointment, there is not a whiff 
of that in the opinion. The Justice 
Department moved to dismiss on two 
grounds: standing of the plaintiffs, 
and failure to state a claim in light of 
Bostock. The essence of plaintiffs’ case 
is arguing that Bostock does not apply 
to Title IX and Section 1557, so the 
Biden Administration’s view (expressed 
in the President’s first executive order 
issued in January 2021 and a subsequent 
Notification sent to health care providers 
and insurers by HHS) is contrary to law. 

As to standing, the plaintiffs allege 
that they have all had transgender 
plaintiffs, including minors (the main 
focus of their discussion), and that they 
have provided gender-affirming care 
to some when they felt it justified, but 
that they believe gender-affirming care 
is not appropriate for all minors who 
identify as transgender, that surgical 
alteration is never justified for minors, 
and that they should be free to treat their 
patients consistent with their patients’ 
“biological sex” and the doctors’ ethical 
views. The Notification that HHS sent to 
health care providers early in the Biden 
Administration advised that the agency 
would apply Bostock’s reasoning to 
hold that Section 1557 of the Affordable 
Care Act, whose prohibited grounds 
of discrimination are cross-referenced 
from other federal laws including Title 
IX, applies to claims of discrimination 
because of sexual orientation or gender 
identity, and that HHS would enforce the 
statute accordingly. This was directly 
contrary to the interpretation published 
by the Trump Administration as recently 
as January 2021, shortly before the 
transfer of office to Biden. The plaintiffs 
described various scenarios in which 
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they believe that the treatments they 
were bound to provide or to deny based 
on their professional ethics would place 
them in danger of lawsuits by patients 
and enforcement by HHS under Section 
1557. Judge Kacsmaryk decided this 
was sufficient to give them standing to 
challenge the interpretation. They are 
seeking declaratory and injunctive relief 
at this point. None of them have been 
sued or investigated by HHS on this 
issue.

As to failure to state a claim, plaintiffs 
disputed that Bostock’s reasoning was 
applicable to Title IX and Section 
1557 (although several other federal 
courts since June 2020 have found the 
reasoning applicable). They note that the 
5th Circuit has yet to issue a controlling 
precedent on this, and the Supreme 
Court has not taken up the question. The 
judge decided that as a “pure question 
of law” this was an open issue, and that 
plaintiffs’ allegations were sufficient to 
put it in play. 

In particular, the judge zeroed in on 
differences in language and structure 
between Title VII and Title IX. Title VII, 
an employment discrimination statute, 
was construed in Bostock to impose 
a “but-for” test of intent for disparate 
treatment employment discrimination 
claims. Judge Neil Gorsuch’s opinion for 
the Court reasoned that it was impossible 
for an employer to discriminate against 
an applicant or employee “because 
of” their sexual orientation or gender 
identity without discrimination “because 
of” their sex, using the language of the 
statute. Furthermore, Title VII has been 
construed – a construction bolstered by 
Congress in the Civil Rights Restoration 
Act of 1991 – to apply so long as a 
forbidden ground of discrimination, 
such as sex, was a factor in a personnel 
decision, albeit just a contributing one. 

By contrast, Title IX, adopted a 
few years after Title VII, prohibits 
discrimination by educational institutions 
that receive federal money “on the basis 
of sex.” Plaintiffs argue that this is a 
different standard from that imposed by 
Title VII, and point to various provisions 
of Title IX that at least by implication 
would suggest a biological definition 
of sex and a binary treatment of sex, 
including a provision of the Title IX 
regulations (which is frequently invoked 

by defendant school districts in cases 
involving restroom and locker room 
access by transgender students) that 
authorize separate facilities for boys and 
girls. Their argument is that Gorsuch’s 
reasoning in Title VII is peculiar to Title 
VII and the workplace issues to which it 
applies, and is not transferable to other 
contexts, such as schools or health care 
providers. This argument, found the 
judge, puts the interpretive issue in play, 
so he denies the motion to dismiss for 
failure to state a claim.

As noted above, this case is clearly a 
set-up, filed in Amarillo specifically to 
present it to Judge Kacsmaryk, noting 
the strong rightward tilt of the 5th Circuit, 
where Republican appointees among 
active judges outnumber Democratic 
appointees by 12-5 (including 6 Trump 
appointees), and the plaintiffs’ clear 
aim is to get this up to the Supreme 
Court’s 6-3 conservative majority to 
get a “definitive” ruling that Bostock 
does not apply to Title IX (and by 
extension to the ACA Section 1557). 
Civil rights enforcers in the Department 
of Education and the Department of 
Health and Human Services are already 
involved in investigating and pursuing 
claims in several courts. The Supreme 
Court has already declined opportunities 
to address the question, but a 5th Circuit 
ruling along the lines proposed by 
America First in this lawsuit would 
create a circuit split that would prove 
most enticing to at least four and possibly 
more members of the court.

Counsel for plaintiffs from America 
First Legal Foundation is Gene 
Hamilton, with local counsel in Amarillo 
from Sprouse Shrader Smith PLLC, and 
Jonathan F. Mitchell of Austin. Lead 
attorney from the Civil Division of 
the Justice Department is Jeremy S. B. 
Newman, with Brian Walters Stoltz from 
the U.S. Attorney’s Office in Dallas and 
Jordan Landum Von Bokern from the 
Justice Department in Washington. 

This case bears close watching. A 
“nationwide” injunction from Judge 
Kacsmaryk would seem likely, if his 
analysis on the motion to dismiss is any 
indication, and could throw a wrench 
into ongoing enforcement activity, not 
only by HHS and DOE, but by other 
federal agencies with sex discrimination 
jurisdiction. ■
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Iowa Supreme Court Upholds Transgender Discrimination 
Verdict but Disagrees with Bostock that Sex Discrimination 
Includes Gender Identity Discrimination
By Matthew Goodwin

On April 1, 2022, the seven justices 
of the Iowa Supreme Court upheld a jury 
verdict in favor of Jesse Vroegh (plaintiff 
or Vroegh), a transgender man who is 
an employee of the Iowa Department 
of Corrections (DOC), aggreeing that 
DOC impermissibly discriminated 
against him under Iowa’s Civil Rights 
Act (ICRA) based on his gender identity 
when it denied him use of the men’s 
restrooms and locker rooms. Vroegh 
v. Iowa Dep’t of Corr,. 2022 Iowa Sup. 
LEXIS 33; 2022 WL 98182). 

At the same time, Iowa’s Supreme 
Court rejected application of the 
reasoning of the majority in the U.S. 
Supreme Court case, Bostock v. Clayton 
County, Georgia, 140 S. Ct. 1731 (2020), 
and held that under ICRA discrimination 
on the basis of “sex” does not include 
discrimination based on a person’s 
transgender status.

Although generally being praised 
as a victory by LGBT groups and, of 
course Vroegh, some commentators 
worry that the opinion will prove 
problematic for transgender Iowans 
in the future if certain, recent efforts 
there to remove “gender identity” as an 
explicitly protected class in the ICRA 
prove successful. As recently as 2021, 
GOP lawmakers in the state advanced 
draft legislation to strip the ICRA of any 
mention of gender identity, although the 
effort ultimately failed. 

In 2014 Vroegh, who was born with 
female genitalia, began to live as a man 
and receive hormone therapy following 
a diagnosis of gender dysphoria. At 
the time, Vroegh was employed by the 
Iowa Correctional Institute for Women, 
where he had been working since 2009 
as a registered nurse. In the fall of 
2014, Vroegh notified his immediate 
supervisor at the DOC that he was 
transitioning from female to male, and 
by mid-2015 Vroegh consistently used 
men’s restrooms in public places—but 
not at work.

In June 2015 Vroegh requested 
permission from his immediate 
supervisor to begin using male facilities 
at the DOC, including restrooms and 
the men’s locker room. His supervisor 
said she would speak to her supervisors 
and get back to Vroegh. By November 
2015, no action had been taken and 
Vroegh requested a meeting with prison 
supervisors, the prison medical director, 
and an employee union representative. 
At the meeting Vroegh again asked 
permission to use male restrooms and 
locker rooms.

The senior supervisor at this meeting, 
prison warden Patti Watchendorf, 
expressed her concern that Vroegh’s 
use of male restrooms and locker rooms 
could be “controversial” and she and 
Vroegh’s immediate supervisor directed 
Vroegh not to use the men’s restroom. At 
that point, Vroegh suggested conversion 
of two single-stall gender-specific 
restrooms in a separate building to 
gender-neutral restrooms for him to 
use. Vroegh always considered this 
a temporary solution until the prison 
implemented a policy permitting him 
to use male-designated facilities, while 
Watchendorf testified she understood 
this to be a permanent solution and one 
that Vroegh himself wanted.

Also in 2015, Vroegh began trying 
to undergo a double mastectomy—
sometimes called “top surgery” or 
“gender reassignment” surgery—using 
his employer-sponsored health insurance. 
Vroegh’s doctor testified that such 
surgery is deemed medically necessary 
and not cosmetic because it is intended 
to relieve the distress resulting from 
gender dysphoria. However, Vroegh’s 
health insurance benefits through the 
DOC (the Plan), excluded coverage for 
gender reassignment surgery. The state 
of Iowa determines what procedures the 
Plan does and does not cover.

Vroegh filed suit in 2017 against the 
DOC and Watchendorf alleging sex 

discrimination and gender discrimination 
for denying him use of men’s restrooms 
and locker rooms. He further plead 
claims against the DOC and the Iowa 
Department of Administrative Services 
for sex discrimination and gender 
identity discrimination based on denial 
of coverage of gender reassignment 
surgery and he brought those same 
claims against Wellmark, the company 
administering the Plan.

Prior to trial, Wellmark’s motion 
for summary judgment dismissing all 
claims against it was granted, since, 
as administrator, it had no role in 
determining which procedures are 
covered under the Plan. 

Vroegh was fired in 2016 based 
on claims that he sent confidential 
information about an inmate to a third 
party. Vroegh’s termination was upheld 
by an arbitrator and Vroegh’s lawsuit 
made no claim that his firing was a 
violation of the ICRA.

At trial, the jury returned a verdict for 
Vroegh on both his sex discrimination 
and gender discrimination claims against 
the DOC and Watchendorf. The jury 
also found against the Iowa Department 
of Administrative Services for denying 
him health insurance coverage for his 
gender reassignment surgery. Vroegh 
was awarded $100,000 in past emotional 
distress damages based on the claims 
against Watchendorf and the DOC 
and $20,000 in past emotional distress 
damages respecting the claims against 
the Department of Administrative 
Services. The ICRA awards attorney’s 
fees to prevailing plaintiffs and the 
district court awarded Vroegh fees of 
$348,227.24.

The DOC and Watchendorf 
(collectively referred to in the opinion 
as the State) raised five arguments on 
appeal: (1) it was entitled to a “business 
judgment” rule and “same-decision” 
jury instruction; (2) the trial court 
erred respecting certain evidentiary 
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instructions; (3) Vroegh’s wage 
discrimination claims against it should 
not have been allowed; and (4) the jury 
should not have been instructed on both 
sex and gender identity discrimination. 
The evidentiary objections raised are 
outside of the scope of this article and 
are not treated at any length herein. 
Likewise, although Vroegh appealed 
the summary judgment granted to 
Wellmark, the court’s decision to 
uphold this ruling is not dealt with in 
this opinion.

The court agreed with the trial 
judge that the State failed to meet the 
threshold requirement to submit a 
“business judgment” rule or “same-
decision” instruction to the jury—i.e., 
to be entitled to either instruction the 
State first had to show that there was 
a legitimate, nondiscriminatory reason 
for its decision to deny Vroegh the use 
of male restrooms or locker rooms. 

A business judgment rule instruction 
would have told the jury that they could 
not find the State discriminated against 
Vroegh “‘just because you might 
disagree with [the State’s] decision or 
believe it to be harsh or unreasonable[ 
. . . ]’”. The same-decision instruction 
would have required the jury to be 
told something along the lines of: “ 
. . . notwithstanding evidence that 
the employer impermissibly took the 
employee’s protected characteristic into 
account in its decision, the employer 
may avoid liability if the employer can 
show it had a second, separate reason 
unrelated to the employee’s protected 
characteristic that provides a lawful 
basis for the decision.”

The court held the State could not 
meet the threshold requirement—
i.e. showing a non-discriminatory 
reason—for either instruction because 
the State’s proffered justifications 
for refusing Vroegh access to male 
restrooms and locker rooms were 
facially discriminatory. Throughout 
the proceedings, the State justified 
its decision to deny Vroegh access to 
male facilities because to do so would 
have made others uncomfortable 
and Watchendorf thought Vroegh 
had consented permanently to the 
arrangement whereby he use gender-
neutral restrooms. 

Wrote the court, “ . . . a claim that 
an employment decision was intended 
to appease other coworkers, or was 
acquiesced by the employee, doesn’t 
establish a nondiscriminatory basis for 
the State’s decision . . . the State offers 
no reason for its challenged decision 
other than those related to the protected 
characteristic.” [Emphasis in original]. 
As such, the trial court’s decision not to 
instruct the jury as requested was upheld.

The State also argued it was error to 
permit Vroegh’s wage discrimination 
against the Department of Administrative 
services for denying the same level of 
healthcare benefit coverage that they 
provide to non-transgender employees. 
Here, the State essentially argued that 
“ . . . because Vroegh’s union approved 
insurance coverage [excluding gender 
reassignment surgery] as part of a 
collective bargaining agreement, Vroegh 
should be deemed to have forfeited 
claims against the Department (or any 
other party) under the [ICRA].” The 
court pointed to Iowa case law that 
holds “’[t]he rights assured by [the civil 
rights laws] are not rights which can 
be bargained away—either by a union, 
by an employer, or by both acting in 
concert[.]’”

The opinion dedicates a significant 
amount of ink to its discussion of the 
State’s claim that it was error to instruct 
the jury on both Vroegh’s theory that he 
had been discriminated against under 
the ICRA because of his gender identity 
and his sex. Ultimately, as noted above, 
the court sided with the State here but for 
a number of reasons did not remand the 
case to the trial court.

The ICRA enumerates ten specific 
characteristics which are protected 
against employment discrimination. 
Among them are “sex” and “gender 
identity.” The statute does not define sex 
but does define “gender identity” “ . . . as 
the ‘gender-related identity of a person, 
regardless of the person’s assigned sex at 
birth.’”

In short, the court agreed with the 
State that because the statute lists both 
“sex” and “gender identity” as prohibited 
characteristics for personnel decisions, 
this means that “sex” discrimination 
under the ICRA cannot also include 
“gender identity” discrimination.

In 1983, the Iowa Supreme Court was 
confronted with the same question in a 
case called Sommers v. Iowa Civil Rights 
Commission, 337 N.W.2d 470 (1983). A 
female transgender employee had been 
fired after only two days because she 
was transgender. However, at that time 
the ICRA did not list gender identity 
as a protected characteristic, though it 
did list sex. The Sommers court held 
that the word “sex” as included in the 
ICRA at that time was included “‘to 
place women on an equal footing with 
men in the workplace,’ not to forbid 
discrimination against transgender 
people.’”

The State had moved for pre-trial 
summary judgment against Vroegh’s 
sex discrimination claim, citing 
Sommers. The trial court, however, 
denied the State’s motion reasoning that 
Sommers had been abrogated by later 
federal cases, most notably Bostock. 

On appeal, Vroegh urged applying 
Bostock’s reasoning in Iowa, as 
the trial court had, to expand sex 
discrimination under the ICRA to 
include discrimination based on gender 
identity. 

The argument fell on deaf, or at least, 
unimpressed, ears. “We disagree with 
the Bostock majority on this issue[,]” 
wrote the court. “Discrimination based 
on an individual’s gender identity does 
not equate to discrimination based on the 
individual’s male or female anatomical 
characteristics at the time of birth 
(the definition of “sex”). An employer 
could discriminate against transgender 
individuals without even knowing the 
sex of the individuals adversely affected. 
But that employer, lacking knowledge 
of the male or female anatomical 
characteristics of any of the effected 
employees, would not (and could not) 
be engaging in unlawful discrimination 
based on the individual’s “sex.” We see 
no reason to jettison the interpretive 
analysis in Sommers construing “sex” 
according to its common usage and to 
include ‘transgender’ status or other 
characteristics similarly attenuated 
from an individual’s male or female 
anatomical characteristics, particularly 
considering that the [ICRA] provides 
separate protections based on gender 
identity.” 
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Texas Supreme Court Gives Conservative 
Attorney Opportunity to Replead 
Complaint Challenging Chick-fil-A’s 
Exclusion from San Antonio Airport 
Over Anti-LGBTQ Advocacy
By Joseph Hayes Rochman

On April 1, 2022, the Texas Supreme 
Court reversed and remanded attorney 
Jonathan Mitchell’s case challenging 
San Antonio City Council’s 6-4 vote 
rejecting Chick-fil-A’s contract bid in 
the San Antonio Airport because of 
the company’s anti-LGBT policies 
and advocacy. Dohlen v. City of San 
Antonio, 2022 WL 983764, 2022 
Tex. LEXIS 291 (Tex. April 1, 2022). 
Recall that Chick-fil-A received 
widespread backlash for its owner’s 
public statements against same-sex 
marriage and donations to anti-LGBTQ 
groups, including conversion therapy 
practitioners. Gaby Del Valle, Chick-fil-
A’s many controversies, explained, Vox 
(Nov. 19, 2019), https://www.vox.com/
the-goods/2019/5/29/18644354/chick-
fil-a-anti-gay-donations-homophobia-
dan-cathy. In response, several localities 
denied or withdrew contracts with the 
company. 

Mitchell, representing five plaintiffs, 
is seeking to enforce a law he reportedly 
helped draft. The bill, Tex. Gov’t Code 
§ 2400 Protection of Membership in 
and Support to Religious Organizations, 
is popularly known as the “Save Chick-
fil-A” bill. The Texas Supreme Court 
sent the case back to the trial court to 
give Mitchell an opportunity to re-plead 
his complaint sufficiently to overcome 
government immunity. His ultimate 
relief sought—declaratory relief, costs, 
and attorney’s fees—seems doubtful. 

The San Antonio City Council voted 
in March 2019 to exclude Chick-fil-A 
from its airport contract. The Texas 
state legislature quickly responded with 
the “Save Chick-fil-A” bill sponsored 
by Republican Texas Senator Bryan 
Hughes. Mitchell and Senator Hughes 
reportedly worked together to draft the 
bill in response to the City Council’s 
decision. Texas Governor Gregg Abbott 

signed the bill into law on June 10, 2019, 
and it became effective September 
1, 2019. Mitchell filed suit in Bexar 
County district court four days later 
representing five citizen plaintiffs. 

In the meantime, Texas Attorney 
General Ken Paxton filed a 
complaint with the Federal Aviation 
Administration (FAA) and former 
U.S. Department of Transportation 
Secretary Elaine Chao, asserting that 
Chick-fil-A was excluded from the 
airport because of the “expression of 
the religious beliefs of the owner of the 
company.” Letter from Jonathan Klein, 
Acting Director, National External 
Operations Program, FAA Office of 
Civil Rights, to Attorney General Ken 
Paxton, Re: Complainant v. San Antonio 
International Airport (Sept. 10, 2020), 
https://www.texasattorneygeneral.gov/
sites/default/files/images/admin/2020/
P ress / Pa xton%20In f%20Res%20
SAT%202019%200182%20200909.
pdf. Almost two years ago, in July 
2020, the City of San Antonio reached 
an informal resolution with the FAA 
agreeing to offer a lease to Chick-
fil-A. However, Chick-fil-A declined to 
accept.

What does this statute do? It 
essentially prohibits government from 
making any decision against a party 
based in part on their religious advocacy 
or affiliation. It prohibits a government 
actor from taking “any adverse action 
against any person based wholly or 
partly on the person’s membership 
in, affiliation with, or contribution, 
donation, or other support provided 
to a religious organization.” Adverse 
action is defined broadly. It means to 
“withhold, reduce, exclude, terminate, 
or otherwise deny . . . any grant, contract, 
subcontract, cooperative agreement, 
loan, scholarship, license, registration, 

While it was error to give the “sex 
discrimination” instruction to the 
jury, the court nevertheless found that 
the jury returned its verdict based 
on “ . . . the emotional distress that 
Vroegh suffered from gender identity 
discrimination, not sex discrimination.” 
Therefore, it did not remand the case 
for reconsideration of the damages 
awarded, or otherwise.

Justice Appel concurred in the result 
of the case, but dissented with how 
the court approached the question of 
subsuming gender identity within sex 
discrimination. Justice Appel took issue 
with the majority opinion’s treatment 
of the ICRA’s directive that it is to be 
“construed broadly.” “The majority,” 
wrote Justice Appel, “employs a 
work-around to defang the ‘construed 
broadly’ legislative directive by citing 
an approach developed by Justice 
Antonin Scalia and Bryan Garner . . . 
Scalia and Garner do not think that 
the term ‘broadly’ in such legislation 
actually means ‘broadly.’ Instead, 
Scalia and Garner, linguistic magicians, 
simply declare the term ‘broadly’ now 
means ‘fairly.’ The majority gobbles up 
this gobbledygook.” 

Ultimately, Justice Appel did 
not disagree with the result, citing 
Stare Decisis. He wrote, “[a]lthough 
Sommers in my view is an unsatisfying 
conclusory precedent, I join the 
majority in concluding that we should 
leave matters where we found them 
in light of the subsequent legislative 
action relying upon it. But I join with 
some trepidation as this case could be 
interpreted by some as giving the green 
light to conclusory and unsatisfying 
precedents like Sommers.” 

Vroegh was represented in the 
appeal by Rita Bettis Austen and 
Shefali Aurora of the ACLU of Des 
Moines, Iowa, John A. Knight of the 
ACLU of Chicago, Illinois ACLU, as 
well as Melissa C. Hasso. The DOC 
and Watchendorf were represented by 
the Iowa Attorney General. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.
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accreditation, employment, or other 
similar status from or to a person; 
or access to a property, educational 
institution, speech forum, or charitable 
fund-raising campaign from or to a 
person.” Any Texas citizen—whether 
the injured party or not—may sue for 
injunctive and declaratory relief, and 
costs and attorney’s fees. Importantly, 
the statute waives sovereign or 
governmental immunity. 

Mitchell claimed that Chick-fil-
A’s continued exclusion from the 
airport was a violation of § 2400. 
Mitchell and the five complainants 
sought declaratory relief, an injunction 
preventing the City Council from 
excluding Chick-fil-A or, alternatively, 
to install a Chick-fil-A restaurant at the 
airport. Mitchell also sought attorney’s 
fees and costs. Chick-fil-A was not 
a party to the suit. According to the 
attorney for San Antonio, Chick-fil-A 
has rejected additional invitations from 
the City Council to re-submit its bid. 

The trial court rejected San Antonio’s 
arguments that the case should 
be dismissed under governmental 
immunity and for lack of standing. The 
Texas Court of Appeals reversed and 
dismissed under government immunity. 
The primary issue for the Texas 
Supreme Court was whether Mitchell 
could overcome government immunity 
against lawsuits merely by alleging 
that members of the public suffer a 
“continued” violation by the exclusion 
of Chick-fil-A from the San Antonio 
Airport. 

Responding to the court’s concern 
that he did not plead facts to show 
a continuing violation, Mitchell 
contended that he only had to allege 
a violation, in conclusory fashion, to 
overcome immunity. In his view, he did 
not need to provide a factual basis for his 
allegation. Instead, Mitchell argued that 
during discovery he might find emails 
or other communication as evidence of 
Chick-fil-A’s continued exclusion. The 
problem for Mitchell was that the only 
act taken by the legislature occurred in 
March 2019, about five months before 
the law took effect. Mitchell’s petition 
cited no acts by the San Antonio City 
Council after the law took effect on 
September 1, 2019. 

The court disagreed with Mitchell. It 
found that Mitchell’s petition included 
no facts to support his allegation, 
despite his claims at oral argument that 
San Antonio was taking actions. Indeed, 
Mitchell conceded that “without the 
benefit of discovery, petitioners do 
not know what those actions may be.” 
Writing for the majority, Justice Rebeca 
Aizpuru Huddle ruled that in Texas 
courts, to invoke a waiver of immunity 
a “bare assertion of a violation is 
insufficient.” 

Even so, the court held that Mitchell 
“should be given an opportunity to 
amend” and, on remand, describe at 
least some facts to support a violation 
after September 1, 2019. The court 
refused to address San Antonio’s 
argument that the five plaintiffs lacked 
standing to sue. It held that “standing 
should be determined based on a 
plaintiff’s live pleading, and it would 
be premature for us to weigh in on 
the City’s standing arguments before 
petitioners have repleaded.” (internal 
brackets and citations omitted). 

Justices Jimmy Blacklock and John 
Devine concurred. However, in their 
view, it was a “permissible assumption” 
that the “exclusionary, discriminatory 
effects of the city council’s vote 
would continue to be felt after Chapter 
2400 went into effect.” The majority 
countered that Texas courts presume 
that public officials perform their duties 
in accordance with the law. Thus, the 
court presumed that, absent contrary 
evidence, San Antonio has complied 
with the law since it went into effect. 

Even when a statute allows for 
a citizen suit, a complainant must 
establish standing. Texas follows the 
federal standing requirements that one 
“must show: (1) an injury in fact that is 
both concrete and particularized and 
actual or imminent, not conjectural or 
hypothetical; (2) that the injury is fairly 
traceable to the defendant’s challenged 
action; and (3) that it is likely, as 
opposed to merely speculative, that the 
injury will be redressed by a favorable 
decision.” Data Foundry, Inc. v. City of 
Austin, 620 S.W.3d 692, 696 (Tex. 2021). 
Mitchell claimed that San Antonio 
injured would-be patrons by depriving 
them of their opportunity to eat Chick-

fil-A at the airport. But without Chick-
fil-A as a party to the suit or willing to 
accept a lease at the airport, it is unclear 
how the court can redress the alleged 
injury. 

Further, even if Mitchell could 
overcome immunity, a declaration 
from the court that the San Antonio 
City Council must follow the law 
seems impermissible under Lujan 
v. Defenders of Wildlife, 504 U.S. 
555 (1992). Justice Antonin Scalia’s 
opinion for the Supreme Court denied 
standing for a citizen suit seeking to 
enforce the Endangered Species Act. 
Justice Scalia believed that separation 
of powers principles barred suits just 
like Mitchell’s because it would enable 
the courts “to assume a position of 
authority over the governmental acts 
of another and co-equal department 
and to become virtually continuing 
monitors of the wisdom and soundness 
of Executive action.” (internal citations 
and quotations omitted). According to 
the court in Lujan, taxpayers do not 
have standing to assert generalized 
grievances to compel other branches 
of government to follow the law. One 
must show “he has sustained or is 
immediately in danger of sustaining 
a direct injury.” And one must at least 
“plead general factual allegations of 
injury resulting from the defendant’s 
conduct . . .” 

Norton Rose Fulbright Partner 
Daniel McNeel Lane, Jr. represented 
San Antonio. Notably, he successfully 
challenged Texas’s same-sex marriage 
ban working pro bono. Norton Rose 
Fulbright attorneys Aimeé Vidaurri, 
Peyton L. Craig, and M. Miles Robinson 
(who clerked on the Texas Supreme 
Court) also represented the City of San 
Antonio. Jonathan Mitchell was joined 
by H. Dustin Fillmore, III and Charles 
W. Fillmore of Forth Worth, Texas-
based The Fillmore Law Firm, LLP. 

Jonathan Mitchell is a former clerk 
for the late Justice Scalia and is a 
former solicitor general of Texas. As 
the New York Times reported, Mitchell 
is credited with devising Texas’s anti-
abortion citizen-suit law designed 
to evade judicial review. Michael S. 
Schmidt, Behind the Texas Abortion 
Law, a Persevering Conservative 
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District Court Allows Pro Se 
Sexual Orientation Employment 
Discrimination Case Under Title VII to 
Proceed to Discovery
By Jason Miranda

On April 27, 2022, Senior U.S. 
District Judge Joseph F. Bataillon 
(Nebraska) denied the defendant-
employer’s motion to dismiss a sexual 
orientation employment discrimination 
case, denied the defendant’s motion 
to strike the plaintiff’s sur-reply as 
improper, and denied the plaintiff-
employee’s motion for entry of default 
judgment against Oakwood Ventures, 
the parent company of the employer. 
Schellenberger v. Rosenblatt, 2022 WL 
1241934, 2022 U.S. Dist. LEXIS 76705 
(D. Neb. Apr. 27, 2022).

Donna M. Schellenberger, who was 
hired as a nursing home administrator 
and then promptly fired by her employer, 
Mark Rosenblatt, upon the discovery of 
her same-sex marriage sued Rosenblatt 
and Oakwood Ventures. In light of 
the court’s ruling on the defendant’s 
motion, the case will move to discovery, 
and the employer may offer a settlement 
in exchange for dismissal.

Judge Bataillon concluded that 
discrimination against Schellenberger 
for her sexual orientation is prohibited 
under Title VII and that she has 
adequately stated a claim against 
Rosenblatt as her employer. 42 U.S.C. 
§ 2000e; Bostock v. Clayton County, 
140 S. Ct. 1732 (2020). On the other 
hand, Judge Bataillon states that 
Schellenberger has failed to provide 
sufficient factual reasoning to support 
her motion for entry of default judgment, 
which the court denies without prejudice 
to reassertion.

Schellenberger was hired in 
June of 2020 to work as a nursing 
home administrator at Belle Terrace 
Ridgeview Towers nursing home in 
Tecumseh, Nebraska, at an annual 
salary of $100,000. For the first few 
days of her employment, she was met 
with compliments from her employer, 
Mark Rosenblatt, who is credited in the 

opinion as “owner of the facility.” On 
June 17, Schellenberger was instructed 
to deliver Rosenblatt’s laptop to him 
in a parking lot prior to his flying 
to New Jersey. She brought her wife 
and introduced Rosenblatt to her. 
Schellenberger claims this is when 
Rosenblatt learned of Schellenberger’s 
sexual orientation. The following day, 
June 18, Schellenberger states the 
facility staff’s demeanor towards her 
became hostile and that Rosenblatt had 
remained in town rather than travelling. 
Schellenberger’s former boss, who 
recommended her for the position, 
called Schellenberger to warn her of 
the staff’s potential walk-out should 
Schellenberger remain in the position. 
That same afternoon, Schellenberger 
was called into Rosenblatt’s office, 
where Rosenblatt fired her.

As part of her employment, 
Schellenberger was required to undergo 
drug testing. When fired on June 18, 
the reason cited by Rosenblatt for 
her dismissal was a positive result 
for benzodiazepines, a commonly 
prescribed depressant used to calm 
anxiety and muscle spasms, sometimes 
referred to by brand names such 
as Xanax, Valium, or Klonopin. 
Schellenberger had a prescription for 
these drugs, but Belle Terrace cited the 
test result as their reason for firing her. 

Rosenblatt argued three points in his 
motion to dismiss: Schellenberger failed 
to exhaust administrative remedies, 
Rosenblatt is not a valid Title VII claim 
defendant, and Schellenberger has not 
demonstrated sufficient factual evidence 
to support her claim of discrimination. 
Judge Bataillon breaks each of these 
points down, ultimately denying the 
motion as a whole.

As required in employment 
discrimination cases, Schellenberger 
filed a complaint with the Equal 

Lawyer, N.Y. Times (Nov. 1, 2021), 
https://www.nytimes.com/2021/09/12/
us/polit ics/texas-abor tion-lawyer-
jonathan-mitchell.html. According to 
the New York Times, Mitchell secured 
$18,000 per month in financing from 
Jurist Capital to fund his litigation, in 
part enforcing his legislative advocacy. 
Mitchell and Jurist Capital would share 
in profits paid to them by the City of 
San Antonio if they won a declaratory 
judgment. That means that if Mitchell 
prevails in declaratory relief, the 
citizens of San Antonio would foot the 
bill. Surely, San Antonio has already 
spent a hefty sum defending Mitchell’s 
complaint. What is the real injury here? 

Writing in the Virginia Law Review, 
Mitchell seemingly argued against the 
sort of relief he is currently seeking. He 
also argued for citizen-suits, contending 
that state legislatures can “induce 
compliance with its statutes by providing 
for private enforcement through civil 
lawsuits . . .” which “are especially 
powerful because they enable private 
litigants to enforce a statute even after 
a federal district court has enjoined the 
executive from enforcing it.” Jonathan F. 
Mitchell, The Writ-of-Erasure Fallacy, 
104 V.A. L. ReV. 933 (2018). 

Interestingly, he also wrote that 
“courts should never issue ‘permanent 
injunctions’ against the enforcement of 
a statute. It is always possible that the 
law might change in a way that allows 
a formerly disapproved statute to be 
enforced. Any injunction should state 
that it will expire if the authorities on 
which it relies to enjoin the statute’s 
enforcement are repealed or overruled.” 
Why does Mitchell continue to fight this 
case after the City Council offered a 
lease to Chick-fil-A, which it rejected? 

Justices of the Texas Supreme Court 
are elected in statewide elections for 
six-year terms. The Governor appoints a 
justice if a vacancy arises with Senate 
confirmation. All current members of 
the court are Republicans. Governor 
Greg Abbott has appointed five of the 
nine sitting justices and was previously 
a justice on the Texas Supreme Court 
himself. The other justices were 
appointed by Governor Rick Perry. ■

Joseph Hayes Rochman is a law student 
at New York Law School (class of 2022).
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Employment Opportunity Commission 
(EEOC) and the Nebraska Equal 
Opportunity Commission in July of 
2020. The EEOC issued her a right-to-sue 
letter, typically granted when the EEOC 
has determined that all administrative 
remedies have been exhausted or the 
case is beyond their scope. Such letters 
are normally required prior to filing suit 
in federal court, otherwise the case may 
result in a dismissal for failure to exhaust 
administrative remedies, as Rosenblatt 
has attempted with his motion. While 
Schellenberger, who is representing 
herself without counsel, did not attach 
the letter or a stated date of issuance to 
her complaint, the court found that her 
factual allegations sufficed to satisfy the 
exhaustion requirement.

Rosenblatt argues he is not a proper 
defendant to a Title VII claim, where 
Title VII defines an “employer” as 
one “engaged in an industry affecting 
commerce who has fifteen or more 
employees for each working day in 
each of twenty or more calendar weeks 
[ . . . ], and any agent of such a person.” 
Rosenblatt cites a decision from the 
Eighth Circuit stating, “supervisors 
and other employees cannot be held 
liable under Title VII in their individual 
capacities.” In Schellenberger’s 
complaint, she alleges Rosenblatt is the 
“owner of the facility,” which the court 
finds sufficient to make Rosenblatt the 
“employer” for this purpose. 

In Rosenblatt’s final point, he argues 
Schellenberger fails to provide sufficient 
facts to state a claim of discrimination, 
arguing that she only references 
vague statements regarding reputation 
and the reason for her termination. 
Schellenberger cites a plethora 
of reasoning such as Rosenblatt’s 
statements regarding reputation as being 
“everything” in a small town as well as 
his abrupt change of attitude towards 
her performance after learning of her 
sexual orientation. Judge Bataillon 
concludes that, at this stage of the case’s 
proceedings, there is no need for the 
plaintiff to make a prima facie case of 
discrimination, and such facts should 
suffice to survive a motion to dismiss. 
Judge Bataillon cites another case from 
the same court, Accord Smith v. PayPal, 
Inc., No. 8:12CV226, 2013 WL 2444032, 

at *11 (D. Neb. Jun. 4, 2013), where the 
plaintiff must only allege facts that may 
demonstrate potential discrimination by 
the employer against the plaintiff.

Schellenberger filed a response 
after briefing on Rosenblatt’s motion to 
dismiss was completed, citing relevant 
case law holding discrimination on the 
basis of sexual orientation is forbidden 
under Title VII. The case she cites is 
Bostock v. Clayton Cnty., where the 
Supreme Court ruled in June 2020 that 
discrimination by an employer against 
an employee on the basis of sexual 
orientation violates Title VII of the 
Civil Rights Act of 1964, which grants 
protection against discrimination on the 
basis of sex. This is because an employer 
who discriminates on the basis of sexual 
orientation inescapably relies on sex in 
its decision-making. Rosenblatt attempts 
to strike her response as improper, but 
the court found that this response does 
not affect the court’s decision on the 
motion to dismiss.

Schellenberger filed a motion for entry 
of default judgment against Oakwood 
Ventures, which never responded in any 
way to her complaint. Judge Bataillon 
denied this motion, concluding that, 
while the facts are unchallenged, they 
do not establish sufficient liability on 
Oakwood Ventures. In her employment 
offer letter, Oakwood Ventures is cited 
as the parent company to Belle Terrace, 
the nursing facility from which she 
was fired. As such, she uses this to 
attempt to seek damages amounting to 
$467,231.80, the total amount she would 
have earned from her salary from her 
date of termination until the day she 
turned 65, as well as $12,250 in denied 
unemployment insurance. Citing cases 
from the Eighth and Tenth Circuits, the 
court rules that Title VII claims against 
parent companies of an employer 
may only be successful if the parent 
company either directly employed 
the plaintiff, or if they controlled 
individual employment decisions of 
the direct employer. Judge Bataillon 
concluded that Schellenberger’s motion 
for entry of default judgment cannot be 
granted because there are not sufficient 
assertions of fact to hold Oakwood 
Ventures liable for damages based on 
the actions of her employer.

Should the case proceed past the 
discovery stage, Schellenberger will 
have to demonstrate Oakwood Ventures 
held some level of involvement in the 
decision to fire her should she wish to 
recover damages from them. In the 
meantime, she may seek to recover 
against Rosenblatt and Belle Terrace, 
who have undisputed involvement in the 
decision to fire her. A settlement may 
arise prior to this stage, especially on the 
part of Rosenblatt to avoid a trial. This 
may occur to prevent further litigation 
costs that may amount to more than 
what Schellenberger has sought in her 
motion for entry of default judgment.

Judge Joseph F. Bataillon was 
appointed to the United States District 
Court for the District of Nebraska by 
President Bill Clinton in 1997 and 
assumed senior status in 2014. ■

Jason Miranda is a law student at New 
York Law School (class of 2024).
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U.S. Supreme Court Strikes Emotional Damages from 
Spending Clause Discrimination Cases, Affecting Titles VI 
and IX, Rehabilitation Act, and Affordable Care Act
By William J. Rold

Since the Supreme Court’s decision 
in Bostock v. Clayton County, 590 
U.S. ___, 140 S.Ct. 1731, 1741 (2020), 
that LGBT discrimination was sex 
discrimination under Title VII, its 
holding has been extended, directly 
or indirectly, to other civil rights laws. 
These include Titles VI and IX, the 
Rehabilitation Act, 29 U.S.C. § 794(a), 
and the Affordable Care Act, § 1557. 
Unlike Title VII, however, which was 
passed as part of Congress’ regulation 
of Interstate Commerce, these four 
statutes were passed using Congress’ 
power under the Spending Clause. In 
Cummings v. Premier Rehab, 596 U.S. 
___, No. 20-219 (April 28, 2022), the 
Supreme Court held that emotional 
damages are not available to civil rights 
plaintiffs suing under statutes passed 
under the Spending Clause. 

The reasoning is a bit of “inside 
baseball” – even to civil rights lawyers 
– and a resurrection of Lochnerian 
political theory. Congress has the 
enumerated power to regulate interstate 
commerce. For example, Title VII, 
regarding discrimination by employers 
who have a minimum number of 
employees – or businesses that provide 
public accommodations, such as hotels 
and restaurants, can be said to “affect” 
interstate commerce. The same applies 
to the Americans with Disabilities 
Act, which also sets a jurisdictional 
prerequisite of a minimum employees 
and has a public accommodations 
section. 

Titles VI and IX, however, were 
enacted based on Congress’ power to 
set conditions on those who receive 
federal funds –the spending power. The 
same applies to the recipients of federal 
money (usually Medicare and Medicaid) 
under the Rehabilitation Act and the 
Affordable Care Act. To the extent they 
prohibit discrimination based on gender 
or disability (or adopt remedies available 
under Title VI for race discrimination), 

they are logically available to protect 
LGBT people through Bostock, 
since LGBT discrimination is sex 
discrimination. (We note that a small 
number of judges have refused to 
apply Title VII interpretations to other 
statutes. See the story above about the 
recent opinion in Neese v. Becerra, 2022 
WL 1265925, 2022 U.S. Dist. LEXIS 
75847 (N.D. Tex., April 26, 2022). But 
the remedies cannot exceed remedies 
available under the Spending Clause – 
and that is the rub.

For decades, the Supreme Court has 
adopted the fiction that the Spending 
Clause statutes create a bargain, like a 
contract – so that those who “choose” 
to receive federal funds must take 
the conditions that go with them – 
even if Congress otherwise could not 
impose such conditions. See Barnes v. 
Gorman, 536 U.S. 181, 185, 187 (2002) 
(discussing history). Foreshadowing the 
recent decision, the Supreme Court held 
in Barnes that punitive damages are not 
available to a victim of discrimination 
under a Spending Clause statute, 
because it was not “anticipated” that 
punitive damages were usually available 
in a breach of contract action. Id. at 
187-8; see also, Arlington Central 
School Dist. v. Murphy, 548 U.S. 291, 
296 (2006) (saying that the recipient 
of federal funding is “engaged in the 
process of deciding whether” to accept 
such money).

The majority opinion by Chief 
Justice John Roberts (for six justices) 
says “it is hornbook law that emotional 
distress is generally not compensable 
in contract . . . . It follows that such 
damages are not recoverable under the 
Spending Cause statutes we consider 
here.”

Plaintiff Cummings is deaf and 
protested the lack of a sign language 
interpreter at the Medicare-funded 
physical therapy center where she 
sought treatment. She had no actual 

damages, because she found alternative 
services, but she sued for emotional 
distress damages. Such damages are 
not available, according to the Supreme 
Court, despite a statutory directive not 
to discriminate based on disability. The 
same facility is now free to post a sign 
“no LGBT welcome,” so long as there 
is no economic loss from the exclusion.

Justice Breyer dissented, for himself 
and for Justices Sotomayor and Kagan. 
He wrote that the non-discrimination 
clauses of these spending contracts 
contemplate non-economic loss. 
They are like breach of contract in 
special cases, analogizing to common 
carriers – telegraph office sends death 
notice (“Father passed away this 
morning”) to wrong address – or (this 
writer’s particular law school favorite) 
mishandling of corpses by funeral 
homes – where emotional loss is built 
into the breach of contracted services. 
The two major opinions continue for 
pages with a battle of analogies and 
footnotes going back to Blackstone.

Justice Breyer wrote: “It is difficult 
to believe that prospective funding 
recipients would be unaware that 
intentional discrimination based on 
race, sex, age, or disability is particularly 
likely to cause emotional suffering.” 
The majority’s holding is “difficult 
to square . . . with the basic purposes 
that antidiscrimination laws seek to 
serve . . . . [V]ictims of intentional 
discrimination may sometimes suffer 
profound emotional injury without any 
attendant pecuniary harms,” citing 
Franklin v. Gwinnett County Public 
Schools, 503 U.S. 60, 76 (1992) (Title 
IX and sexual harassment of student by 
teacher). 

Justices Kavanaugh and Gorsuch, 
while joining in the majority opinion, 
also wrote a two-paragraph concurrence. 
They said that the Court should never 
have implied individual remedies under 
the civil rights statutes at issue. It is up 
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to Congress to state whether a statute 
creates an individual cause of action, 
they asserted, as former Justice Scalia 
wrote in Franklin, 503 U.S. at 77-8.

In this writer’s view, the notion 
of “bargaining” for federal funds is 
hooey, since few health care providers 
could stay afloat without Medicare 
and Medicaid; nearly all educational 
institutions receive some federal 
money. This theory is as outdated as the 
Lochner-era thinking that individual 
workers “contracted” with Gilded Age 
employers. If the paradigm remains, 
the interests of the other stakeholders 
should be assessed, as well: the 
taxpayers who want their taxes spent 
without discrimination; and the public, 
who are the third-party beneficiaries of 
the contract not to discriminate.

Happily, Congress remains free 
to correct this problem, by making it 
clear that emotional distress damages 
are available. Justice Breyer invites 
it to do that. Query whether today’s 
dysfunctional Congress would be able 
to do so. ■

Federal Judge Threatens Federal 
Bureau of Prisons with Contempt 
and its Attorneys with Sanctions in 
Transgender Prisoner Case
By William J. Rold

Law Notes has been following the 
saga of federal transgender prisoner 
Chistina Nichole Iglesias for years. She 
spent part of her incarceration with 
the federal Bureau of Prisons [BOP] 
in the Southern District of Illinois, 
and Chief U.S. District Judge Nancy J. 
Rosenstengel has kept the case, despite 
subsequent transfers of Iglesias to 
Texas and Florida. Despite a flurry of 
injunctions and orders in 2020 and 2021, 
Iglesias has not had gender confirmation 
surgery, and she is due to be released in 
December 2022. See “Federal Judge 
Imposes Strict Deadlines for Decisions 
and Reporting on Gender Confirmation 
Surgery for Federal Prisoner,” Law 
Notes (February 2022, at 6-8). In 
Iglesias v. Federal Bureau of Prisons, 
2022 WL 1136629 (S.D. Ill., Apr. 18, 
2022), Judge Rosenstengel made it 
clear that her patience is exhausted. 
She issued an order to show cause why 
BOP officials should not be held in 
contempt and their counsel sanctioned 
under F.R.C.P. 11. She also tightened the 
existing injunction.

The lengthy opinion recounts in detail 
the testimony presented by a succession 
of BOP officials, starting in 2021. Some 
of their testimony has been misleading, 
and some turned out to be false. Judge 
Rosenstengel writes: “Every time a 
BOP representative makes an inaccurate 
statement, the BOP representative stops 
providing declarations or affidavits and 
a new individual is introduced into this 
lawsuit.” The situation reached a boil 
in January, when BOP’s transgender 
committee was supposed to meet and 
conclude recommendations for surgery. 
It appears they only met and agreed to 
send Iglesias to Florida, where, BOP 
promised, Iglesias would meet with an 
“appropriate” surgeon. 

Judge Rosenstengel issued an order 
to show cause why BOP should not be 

sanctioned. BOP again promised to have 
a plan in place by April. It turns out that 
the “surgeon,” who BOP said would 
be “appropriate,” does not perform 
vaginoplasties, the principal procedure, 
and could only refer Iglesias to another 
surgeon, who has yet to be identified. 
BOP apologized for the “mistake” and 
offered a new spokesperson. BOP also 
interposed two new “conditions” on 
surgery: that Iglesias “not engage in 
behavior that would prevent her from 
continued placement in a female facility 
and . . . no other reasons develop that 
would make gender confirmation surgery 
inappropriate.” Judge Rosenstengel 
compared BOP’s behavior to that of 
a game show host who entertains the 
audience by randomly changing the 
rules during the contestant. Thus, the 
Order to Show Cause for contempt and 
sanctions against counsel.

Readers will remember that BOP did 
not object to any of the terms of the winter 
injunctions except the Order that their 
meetings about Iglesias be transcribed, 
which plaintiff’s counsel agreed to 
omit. As it turns out, it would have been 
helpful to know what was discussed 
when everything went “sideways.” Judge 
Rosenstengel believes that BOP and its 
counsel knew by February that they had 
not complied with the injunction and 
that they concealed that fact. Her order 
to show cause requires that defendants 
and counsel appear before her and 
subject themselves to cross-examination 
by plaintiff’s counsel and to questions 
by the court. 

The opinion has an extensive 
discussion of contempt and sanctions, 
and it is well worth reading for counsel 
who have recalcitrant adversaries. In 
particular, a plaintiff seeking civil 
contempt need show willful non-
compliance, so long as it is clear and 
convincing that a party “has not been 
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‘reasonably diligent and energetic in 
attempting to accomplish what was 
ordered.’” Statler & Co. v. Able, Stotler 
& Co. v. Able, 870 F.2d 1158, 1163 (7th 
Cir. 1989), quoting American Fletcher 
Mortgage Co. v. Bass, 688 F.2d 513, 
517 (7th Cir. 1982). The show cause 
was returnable by April 28, with a fee 
petition from plaintiff’s attorneys to be 
filed by May 6th.

Judge Rosenstengel also modified 
the injunction to achieve its purpose 
of gender confirmation surgery, citing 
Commodity Futures Trading Comm’n 
v. Battoo, 790 F.3d 748, 751 (7th Cir. 
2015). She requires a “detailed plan” 
for surgery, including all necessary 
pre-surgical preparation and post-
surgery recovery, to be completed 
(including recovery from surgery) prior 
to December 22, 2022, when Iglesias’s 
prison term expires (discussion of 
likelihood of success on the merits, 
irreparable harm, balance of harms, and 
public interest omitted here). 

As part of the Order, Judge 
Rosenstengel directs BOP to provide a 
list of “all surgeons in the United States” 
who are qualified and willing to provide 
needed surgery for Iglesias and work 
with BOP prior to December 22, 2022. 
She also orders details to be provided 
about BOP’s contact with each surgeon, 
what the surgeon requires of BOP, and 
the progress of negotiation. BOP is also 
directed to contact the Chicago-based 
surgeon proposed by plaintiff’s counsel 
and provide information about use of 
that surgeon and about logistics, like 
transfer of Iglesias. If a dermatologist is 
needed as part of the surgical plan, BOP 
must supply similar information about 
“all hair removal specialists within 
the United States who are qualified to 
perform the procedures necessary.” 
The search is to be nationwide, with 
BOP supplying logistics for transfer of 
Iglesias to any necessary location. BOP 
is to report each Friday on its progress. 

A review of the case on PACER 
shows that most of BOP’s filings since 
the latest order to show cause have been 
under seal. On April 26, 2022 (Docket 
No. 252), Judge Rosenstengel modified 
her April Order to extend deadlines. 
BOP located a dermatologist in Miami 
for hair removal. Thirty-nine surgeons 

(including plaintiff’s proposed surgeon) 
have been identified. BOP determined 
(apparently for the first time) that, since 
Iglesias is in a “re-entry” program, she 
is eligible for “medical furlough,” which 
should expedite logistics. The show 
cause is suspended, pending further 
reports by May 12th. Plaintiff’s counsel 
remain entitled to fees. 

Iglesias is ably represented by Feirich/
Mager/Green/Ryan (Carbondale, IL), 
Winston & Strawn, LLP (Chicago), 
Roger Baldwin Foundation of ACLU 
(Chicago), and ACLU Foundation 
(New York). The case is defended by 
the Civil Division of main Justice in 
Washington. ■

Federal Court 
Rejects Summary 
Judgment for 
Temple University 
in Gay Sexual 
Harassment Case
By Brandon Dolinger 

On April 8, 2022, in the case of 
Brooks v. Temple Univ. Health Sys., 
Judge Wendy Beetlestone of the U.S. 
District Court for the Eastern District 
of Pennsylvania rejected the defendant’s 
motion for summary judgment in 
Brooks v. Temple Univ. Health Sys., 
Inc., 2022 WL 1062981 (E.D. Pa. Apr. 
8, 2022). Plaintiff Isaac Brooks brought 
discrimination, retaliation, and hostile 
work environment claims under Title 
VII of the Civil Rights Act of 1964, 
the Pennsylvania Human Relations 
Act (PHRA), and the Philadelphia Fair 
Practices Ordinance, (PFPO). Brooks is 
a 33-year-old fay man who presents in 
a feminine manner and wears feminine 
clothes, perfume, and nail polish. He 
was hired by Temple Hospital Episcopal 
Campus Department of Environmental 
Services (EVS), where he was charged 
with the task of cleaning and sanitizing 
the hospital. 

Brooks asserts that throughout his 
tenure at EVS he was subjected to 
numerous homophobic comments at the 
hands of two EVS Supervisors—Robert 
St. John and Paul Ray—and two other 
EVS Assistants, Roderick Danley and 
Jackie Haynesworth, all heterosexual 
individuals. He testified that St. John 
and Danley would call him a “faggot,” 
and that Danley and Haynesworth 
would make comments about his 
“girly clothes” and “girly perfume,”. 
Additionally, while Brooks was cleaning 
parts of the hospital floor on his hands 
and knees, Danley would remark, 
“you like to be bent over, don’t you?” 
and made other references to Plaintiff 
“bending over.” Brooks claimed that he 
was asked insulting questions, such as 
“are you a girl or a boy?” He alleged that 
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these comments occurred throughout 
his employment and increased toward 
the end of his time at EVS. Brooks 
complained to his supervisor Frank 
Donato, but none of the individuals were 
disciplined for their alleged conduct. 

On January 15, 2021, EVS terminated 
Brooks, claiming that he violated 
Temple’s Workplace Harassment and 
Violence Policy and Corrective Action/
Discipline policy by threatening other 
employees on two separate occasions in 
July and October 2020. Around July 3, 
2020, Brooks complained to Donato that 
when he greeted Jackie Haynesworth, 
she was talking on her cellphone and 
told whoever was on the other end of the 
line, “now that faggot wants to talk to 
me.” On July 7, Donato called a meeting 
with Plaintiff and Haynesworth, as 
well as weekday supervisor Paul Ray, 
to discuss this incident. Haynesworth 
denied ever making the comment. 
The meeting quickly became loud and 
heated, though the parties dispute who 
is at fault for the escalation.

According to Defendants, at some 
point, Brooks told Haynsworth, “you 
don’t have to worry about me, you 
just have to worry about my mother.” 
Haynesworth took this comment to be 
a threat to her safety and proceeded to 
call the police. According to Brooks, 
Haynesworth was the one who raised her 
voice and acted in a hostile manner and 
rather than stating anything threatening, 
he, in fact, said, “let me call my mom 
because this meeting is very ghetto.” 
He explained he made this statement 
because his mother was his ride home, 
and he wanted to leave.

Brooks was then put on a two-
week suspension without pay, and 
Haynesworth was to attend a “civil 
treatment class.” Though Defendants 
ultimately determined that Brooks’ 
complaint was “unsubstantiated,” he 
claims that no real investigation was 
made into Haynesworth’s comment or 
the yelling match that followed it.

The second incident that led to 
Plaintiff’s termination from EVS 
occurred on October 18, 2020, when 
Charlene Alicea, another EVS assistant, 
asked him to help her by “power 
washing” a wheelchair. He declined, 
apparently because he did not know 

how to powerwash the chair. His refusal 
led to an altercation, during which 
Defendants contend that he screamed 
and cursed at Alicea. He denies this 
characterization, stating that it was 
Alicea who raised her voice and waved 
her hand at him instead. Sometime 
during this fight, weekend supervisor 
Robert St. John intervened. 

According to Brooks, he asked St. 
John whether he could leave for the 
day because St. John’s treatment of him 
made him uncomfortable. St. John told 
Brooks to “clock the f___ out.” St. John 
also stated that he could have Brooks 
escorted out by security, to which 
Brooks responded, “Rob, you all know 
my boyfriend is a cop. I know the law. 
You can’t put me outside in the freezing 
cold.” He also told St. John that “you 
guys are doing the same exact thing 
that my last job did. I want to go to HR. 
I want to talk to Frank.” According 
to Defendants, Brooks was “acting 
out” so much that calling security was 
necessary. Further, Defendants argued 
that Brooks did not tell St. John that 
he knew the law because his boyfriend 
was a cop; rather, that he was using the 
statement as a threat. Following this 
incident, St. John emailed and called 
Donato to tell him what happened and 
was asked by HR to further investigate. 
Brooks was suspended for several weeks 
without pay. On December 29, 2020, 
Cheryl Devose, Director of Labor and 
Employee Relations, approved Brooks’s 
termination, asserting that Brooks 
violated Temple’s workplace conduct 
policies by making verbal threats to 
coworkers during the July and October 
incidents. He was officially terminated 
on January 15, 2021. 

The court first focused on the Title 
VII discrimination claim, noting that 
under Bostock v. Clayton County, 140 
S. Ct. 1731 (2020), Title VII’s ban on 
discrimination because of sex included 
sexual orientation claims, as well 
as gender stereotyping under Price 
Waterhouse v. Hopkins, 490 U.S. 228 
(1989). The court applied the burden-
shifting framework articulated by the 
Supreme Court in McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 (1973), 
which proceeds in three steps: First, 
the Plaintiff must establish a prima 

facie case of discrimination. If the 
plaintiff succeeds in establishing a 
prima facie case, the burden shifts 
to the defendant to articulate some 
legitimate, nondiscriminatory reason 
for the adverse employment action. 
Finally, should the defendant carry this 
burden, the Plaintiff then must have an 
opportunity to prove by a preponderance 
of the evidence that the “legitimate 
reasons” offered by the defendant were 
a pretext for discrimination. 

To establish a prima facie case of 
discrimination, Plaintiff must show 
that: (1) he is a member of a protected 
class; (2) he was qualified for the 
position he sought to retain; (3) he 
suffered an adverse employment action; 
and (4) the action occurred under 
circumstances that could give rise to an 
inference of intentional discrimination. 
The parties in this case only dispute 
whether Brooks met the final element 
of this test. Defendants argue that he 
cannot meet this element because it is 
“typically satisfied” by showing that 
a similarly situated employee outside 
of the protected class has been treated 
better than the Plaintiff. Defendants 
insisted that Brooks had not identified a 
“similarly situated” comparator because 
the only possible candidate, Jackie 
Haynesworth, is not a valid option.

However, the court stated that 
Defendants apply too exacting a standard 
at the prima facie stage. Showing that 
a similarly situated comparator was 
treated more favorably than the Plaintiff 
is only one way to make out this element 
of a prima facie case, not the exclusive 
manner of doing so. Plaintiff can satisfy 
his burden by providing some other 
evidence to establish some causal nexus 
between his membership in a protected 
class and the adverse action. 

Here, Brooks has identified evidence 
to show a causal nexus between his 
sexual orientation and Defendants’ 
decision to fire him. In particular, 
he connects homophobic slurs to 
disciplinary actions taken against him 
shortly thereafter, which culminated in 
his termination. His testimony about the 
slurs used against him by St. John, who 
also conducted the investigation of the 
October 18 incident, and Haynesworth, 
could allow a jury to reasonably 
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conclude that these comments provide 
evidence that the suspensions and 
ultimate termination were based on 
his sexual orientation. Thus, the court 
held that Brooks made out a prima 
facie case of disparate treatment sex 
discrimination. 

The burden then shifted to the 
Defendants to articulate a legitimate, 
non-discriminatory reason for firing 
Brooks. Defendants reason that he was 
fired because of the threats they believe 
he made to co-workers during the July 
and October incidents, which violated 
their policy against improper workplace 
conduct. The court concluded that the 
Defendants had met their burden to 
articulate a non-discriminatory reason 
for the suspensions and discharge. 

The burden finally shifts back to the 
Plaintiff to show, by a preponderance 
of the evidence, that the Defendants’ 
proffered legitimate, non-discriminatory 
reason was pretextual. The Plaintiff 
can do this by either pointing to 
evidence that would allow a factfinder 
to disbelieve the employer’s reason for 
the adverse employment action or by 
pointing to evidence that would allow 
a factfinder to believe that an invidious 
discriminatory reason was more likely 
than not a motivating or determinative 
cause of the employer’s action. Fuentes 
v. Perskie, 32 F.3d 759, 762 (3d Cir. 
1994).

Defendants assert that Brooks is 
unable to show that their reason was 
pretextual under the McDonnell-
Douglas framework for multiple reasons. 
One of the Defendants’ arguments 
is that Plaintiff has not identified a 
“similarly situated” employee who was 
treated more favorably than he was. The 
standard for establishing a similarly 
situated employee is case-specific, but 
generally requires a showing that the 
two employees dealt with the same 
supervisor, were subject to the same 
standards and had engaged in similar 
conduct without such differentiating 
or mitigating circumstances as would 
distinguish their conduct or the 
employer’s treatment of them.

Brooks asserts that he was treated 
less favorably compared to a straight 
co-worker who committed “serious 
disciplinary violations,” Jackie 

Haynesworth, because he was suspended 
for two weeks without pay while Mrs. 
Haynesworth went undisciplined. 
According to Brooks, Haynesworth 
instigated the fight, was loud and 
aggressive towards him, and disobeyed 
supervisors who tried to quiet her down. 
In response, Defendants assert that 
(1) Haynesworth “could not possibly” 
be a similarly-situated comparator for 
purposes of establishing a prima facie 
case because she “never made a threat 
to anyone at EVS,” and (2) Haynesworth 
was, in fact, disciplined for her actions at 
the July 7 meeting, as she was, on paper, 
instructed to attend a civil treatment 
class.

Judge Beetlestone found two problems 
with Defendant’s first argument. First, 
Defendants’ point about Haynesworth’s 
comparator status assumes a fact in 
dispute: whether Brooks did, in fact, 
threaten Haynesworth. Brooks testified 
that he had not, and there is some support 
in the record for his version of events. 
If one were to believe his account, 
therefore, Haynesworth could, in fact, 
serve as a comparator who may have 
been punished less severely than him, as 
she, too, was causing a disruption in the 
workplace.

The other problem with Defendants’ 
argument is that it assumes that 
Haynesworth must have engaged in 
exactly the same conduct as Plaintiff 
to have qualified as a comparator. 
But that is not the standard. Rather, 
Plaintiff is only required to show that 
two employees dealt with the same 
supervisor, were subject to the same 
standards, and had engaged in similar 
conduct without such differentiating 
or mitigating circumstances as would 
distinguish their conduct or the 
employer’s treatment of them.

The only remaining question is 
whether Haynesworth engaged in 
conduct “similar” to that of Brooks 
during the meeting? Haynesworth’s 
disciplinary report from the event states 
that she “acted unprofessionally, by 
creating a hostile work environment, 
by having confrontations with other 
employees, she was very loud, when 
asked on several occasions by Frank 
Donato and also Paul Ray to calm down, 
but she proceeded to get louder, she also 

had to be held back by Paul Ray.” If 
these statements are true, Haynesworth’s 
conduct could be considered sufficiently 
similar to cause a jury to infer that 
the punishment she was given (or lack 
thereof) was disproportionately light 
compared to Brooks’. Thus, Judge 
Beetlestone concluded that a jury could 
reasonably conclude that Haynesworth 
was “similarly” hostile and disruptive 
during the meeting, leaving a disputed 
issue of material fact. 

Judge Beetlestone next turned to 
Defendants’ second argument about 
Haynsworth’s punishment. Brooks 
correctly noted that Haynesworth 
testified that: (1) she was never 
disciplined for the event; (2) she never 
attended a civil treatment class; and (3) 
she had never even seen the disciplinary 
report at issue. Brooks asserts that 
Haynesworth’s testimony is indicative 
of more favorable treatment towards her, 
a straight employee. Defendants claimed 
that Haynesworth was not disciplined 
due to a clerical error that caused the 
report to be filed at the wrong hospital 
campus. Even assuming Defendants’ 
explanation for the lack of discipline 
was correct, however, a reasonable jury 
could still conclude that Haynesworth 
was treated more favorably than 
Brooks, as apparently, no one bothered 
to see to it that she did, in fact, attend 
her class. And in any event, the parties 
do not dispute that having to attend a 
class is not as serious a punishment as 
being suspended for a two-week period 
without pay.

Next, Defendants argue that even 
assuming Brooks’ allegations about St. 
John’s slurs towards him were true, St. 
John was not involved in the decision 
to fire Brooks, so his comments are 
irrelevant for purposes of finding 
discriminatory animus. Defendants 
cite to Ezold v. Wolf, Block, Schorr & 
Solis-Cohen, 983 F.2d at 545, for the 
proposition that “stray remarks by non-
decision makers or by decisionmakers 
unrelated to the decision process are 
rarely given great weight, particularly if 
they were made temporally remote from 
the date of decision.” But the facts of 
Ezold are easily distinguished.

In Ezold, a gender discrimination 
case, the plaintiff pointed to evidence 
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that a superior had commented in a 
meeting that it “would not be easy” 
for the plaintiff at the law firm, in part 
because she was a woman. As further 
evidence of pretext, the plaintiff also 
pointed to several other gender-related 
or sexual comments made by that 
superior over the course of the plaintiff’s 
five-year employment with the firm. 
The first comment was made before 
the plaintiff was hired and five years 
before the plaintiff was passed over for 
the promotion at issue. In addition, the 
comments were all made by a superior 
who had departed the firm and thus 
was not involved in the decision not to 
promote Plaintiff. 

Here, by contrast, it is less clear-
cut whether St. John was or was not 
involved in the decision to terminate 
Brooks. The parties do not dispute 
that he was the plaintiff’s weekend 
supervisor and was supervising Plaintiff 
at the time of the October 18 incident, 
when Brooks purportedly threatened 
him. At his deposition, St. John further 
testified that: it was he who wrote the 
disciplinary report for the October 18 
incident; that he called and emailed 
Donato the day of the incident to explain 
what happened; and that he was the 
one asked by HR to collect statements 
from witnesses to the incident, and that 
he did, in fact, collect such statements. 
Moreover, rather than being made years 
before the date of the decision, Brooks 
testified that St. John’s comments were 
made only a few months prior to his 
termination. Thus, Judge Beetlestone 
stated that it could not be said at this 
stage of the litigation that St. John 
was merely a “non-decisionmaker or 
decisionmaker unrelated” to Brooks’ 
termination. Nor can it be said, under 
the standard in Ezold, that St. John’s 
comments were “temporally remote 
from the date of decision.”

Thus, Judge Beetlestone concluded 
that the plaintiff met his burden to satisfy 
the steps of the McDonnell-Douglas 
framework and denied the Defendants’ 
Motion for Summary Judgment on the 
discrimination claim. 

The court next turned to retaliation. 
Brooks’ retaliation claims are also 
governed by the tripartite McDonnell-
Douglas framework as well. The 

parties contest whether Brooks met the 
final element of the prima facie case, 
i.e., whether he sufficiently showed 
causation.

The parties dispute whether the 
timing of the adverse employment 
actions, in this case, are “unusually 
suggestive” of retaliatory motive. In 
arguing that Brooks has not shown 
temporal proximity “unusually 
suggestive” of retaliatory motive, 
Defendants completely ignore his two 
unpaid suspensions, which they do 
not contest are adverse employment 
actions. Instead, Defendants argue that 
Plaintiffs’ termination on January 15 
occurred months after Plaintiff’s first 
complaint of discrimination regarding 
Haynesworth’s “faggot” comment on 
July 3, and thus much too late to be 
considered suggestive of retaliation.

Judge Beetlestone stated that 
Defendants’ argument misses the point. 
Brooks is not only contending that he 
was terminated in response to his July 
3rd complaint; he asserts that he was 
suspended without pay only a few days 
later, on July 7. Neither party disputes 
that a few days qualifies as timing 
“unusually suggestive” of retaliatory 
animus. Thus, Judge Beetlestone 
concluded that Plaintiff had met his 
prima facie case as to his claim that he 
was suspended on July 7 in retaliation 
for his complaint. 

The burden then shifted to the 
Defendants to show a legitimate, 
non-discriminatory reason for the 
termination. Defendants’ alleged reason 
for terminating Plaintiff remained the 
same, so Judge Beetlestone concluded 
that they had met their burden. The 
burden shifts back to Brooks to show 
some evidence from which a factfinder 
could reasonably either: (1) disbelieve 
the employer’s articulated legitimate 
reasons; or (2) believe that an invidious 
discriminatory reason was more likely 
than not a motivating or determinative 
cause of the employer’s action.

Defendants argued that Brooks could 
not show pretext because the evidence 
“undisputedly” demonstrates that he 
was fired for making threats to co-
workers on two occasions. As already 
explained, whether Brooks made these 
threats is disputed. Defendants further 
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argue that Brooks cannot show that his 
termination was made in retaliation for 
his complaints because: (1) despite his 
allegations, he never made any verbal 
complaints to Donato, as confirmed by 
Donato’s testimony; and (2) any written 
complaints were investigated and 
“closed out,” i.e., resolved. 

Brooks demonstrated some 
weakness in Defendants’ version of 
events, however. First, although Donato 
did testify that Brooks “never” made 
complaints to him about discriminatory 
comments by Danley or St. John, he 
also testified that Brooks may have 
complained to him about St. John around 
August 2020. Further, Donato testified 
that he asked St. John if he did not like 
Brooks because he was gay. According 
to Donato, St. John responded, “no, 
why would I care what he is? That’s 
his problem, that’s his preference.” St. 
John, on the other hand, denied in his 
deposition ever being approached by 
Donato on the topic. 

Judge Beetlestone concluded 
that these two pieces of “somewhat 
contradictory” evidence reveal triable 
issues of fact—whether Brooks ever 
complained to Donato about St. John 
and whether Donato ever did anything 
about the complaint, assuming it was 
made. She further concluded that a 
reasonable jury could, reviewing the 
evidence, believe Brooks’ version of 
events.

Defendants also argued that Brooks 
cannot show pretext because any written 
complaints by him were investigated 
and “closed out,” per the testimony of 
Devose. But Devose also testified that 
other than calling Brooks briefly about 
his complaints, she did not speak to 
either Donato or St. John about their 
relationship to him. Judge Beetlestone 
stated that Brooks’ argument about 
Devose’s failure to question these 
individuals points to a weakness 
in Defendants’ assertion that his 
complaints were investigated and found 
to be meritless. In conclusion, Judge 
Beetlestone denied the Defendant’s 
Motion for Summary Judgment for the 
plaintiff’s retaliation claim as well. 

Finally, the Court turned to the 
hostile work environment claim, 
which is not subject to the McDonnell-

Douglas framework. Title VII prohibits 
employment discrimination on the 
basis of sex, and the Supreme Court 
has interpreted Title VII as providing 
employees protection from a hostile 
work environment because of their 
sex. To succeed on a hostile work 
environment claim, the Plaintiff must 
establish that 1) the employee suffered 
harassment because of his sex, 2) the 
harassment was severe or pervasive, 3) 
the harassment detrimentally affected 
the Plaintiff, 4) the harassment would 
detrimentally affect a reasonable 
person in like circumstances, and 5) 
the existence of respondeat superior 
liability to hold the employer responsible 
for the harassment. The same standards 
apply to claims under the PHRA and the 
PFPO. 

Defendants only make two arguments 
regarding this claim: (1) that Brooks had 
no evidence to substantiate his claim 
other than his own allegations; and (2) 
that, even assuming that his allegations 
are true, they are not sufficiently severe 
to constitute actionable harassment.

As to the first argument, it does not 
follow simply because Brooks relies on 
his own testimony, as well as emails and 
text messages he wrote about the events, 
that he is to be disbelieved. Whether his 
testimony and writings are credible is 
for the jury to decide. As to the second 
argument, Defendants argued that “the 
use of the word faggot itself is not 
sufficient,” and “courts have found far 
more pervasive and nasty comments to 
fall short of the mark required to state a 
claim for a hostile work environment.” 
But the cases Defendants cite to are 
both district court opinions that are not 
controlling and involve facts different 
than the case here. More importantly, 
both of the cases cited were decided 
before the recent Supreme Court case of 
Bostock v. Clayton Cty., Georgia. 

Plaintiff alleges that he was subjected 
to harassing conduct, including being 
called a “faggot,” being told he liked 
to be “bent over,” being picked on for 
his feminine presentation, among other 
comments, regularly over the course of 
a number of months. These comments, 
if true, may be severe enough to alter the 
conditions of one’s work environment. 
See, e.g., Nichols v. Azteca Rest. Enters., 

Inc., 256 F.3d 864, 870 (9th Cir. 2001) 
(finding a hostile work environment 
where a male employee was repeatedly 
called “faggot” and “fucking female 
whore” by co-workers and supervisors). 
Defendants dispute that these comments 
were ever made, but that is an issue 
left for the jury to decide. Summary 
judgment was therefore also denied as 
to Plaintiff’s hostile work environment 
claim, along with his two other claims. 

Brooks is represented by Jeremy 
M. Cerutti, Allison Aileen Barker, 
and Ari Risson Karpf, of Karpf, Karpf 
& Cerutti, P.C., Bensalem, PA. Judge 
Beetlestone was appointed by President 
Barack Obama. ■

Brandon Dolinger is a law student at 
New York Law School (class of 2022).
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. SUPREME COURT U.S. COURT 
OF APPEALS, 3RD CIRCUIT – 
Raising sexual orientation as the 
basis for a refugee claim late in the 
proceedings is problematical, as shown 
by a 3rd Circuit panel’s decision in Grant 
v. Attorney General, 2022 U.S. App. 
LEXIS 10627, 2022 WL 1165772 (April 
20, 2022). The Petitioner, a native and 
citizen of Jamaica, entered the U.S. on 
a visitor’s visa and overstayed. He was 
stopped by state trooper for speeding 
on the Pennsylvania Turnpike, and a 
backpack with a pound of marijuana 
and “numerous folded packets of U.S. 
currency” were found in the vehicle. 
There was also a passenger in the car. 
Both men were arrested and prosecuted, 
and Grant pled guilty to possession 
of marijuana and driving under the 
influence of marijuana. He was charged 
with removability for overstaying the 
visa and having been convicted of 
drug-related offenses, and he contested 
removability on the criminal offenses, but 
was unsuccessful in the administrative 
process. He belatedly added a claim that 
he had been persecuted and tortured by 
Jamaican police prior to his entry to the 
U.S. because of his sexual orientation as 
bisexual. The Immigration Judge found 
his testimony about this claim to be 
“vague, incredible, and implausible” and 
lacking in any corroboration. The BIA 
affirmed the IJ’s denial of relief, and 
the court found no error in this ruling, 
writing: “Although Grant claimed to 
have known his sexual orientation for 
many years and had been subjected to 
two incidents of severe mistreatment and 
torture in Jamaica in 2009 and 2016, he 
had not mentioned either incident to his 
legal counsel or at any of his previous 

four hearings” before he finally raised 
the issue.” The court found no abuse 
of discretion by the IJ in disbelieving 
Grant’s testimony. The court pointed 
out that the petitioner “first raised his 
sexual orientation claim just two weeks 
before his merits hearing, even though 
he claims to have known his sexual 
orientation since he was a young boy, 
claims to have had several relationships 
with men while living in Jamaica, and 
claims to have been tortured by the 
Jamaican police on two occasions prior 
to coming to the United States.” The IJ 
actually extend the time for petitioner to 
submit corroborating evidence, which 
he did not do, and although he raised this 
issue on appeal to the BIA, “he again did 
not specify what he believes he could 
have obtained or how it would have 
supported his claim,” so his due process 
claims about the administrative process 
were deemed to fail “for lack of actual 
prejudice.” Petitioner’s main argument 
for relief was that the passenger in his 
car was a Jamaican crime gang member, 
and that he would be targeted by the 
gang in Jamaica for not agreeing to take 
sole responsibility for the marijuana 
offenses, but the IJ, the BIA and the 
court all found this too speculative and 
hypothetical as a basis for allowing him 
to remain in the U.S. Petitioner’s counsel 
on this appeal is Sandra L. Greene, 
Esq., Greene Fitzgerald Advocates and 
Consultants, York, PA. The 3rd Circuit 
panel consisted of Circuit Judge Thomas 
Ambro (appointed by President Bill 
Clinton), Senior Circuit Judge Anthony 
Scirica (appointed by President Ronald 
Reagan), and Senior Circuit Judge 
William B. Traxler, Jr., of the 4th Circuit, 
sitting by designation, appointed by 
President Clinton. 

U.S. COURT OF APPEALS, 6TH 
CIRCUIT – A gay man who held the 
second-highest management position 
at a restaurant when he was fired after 
failing to show up at a management 
meeting lost his Title VII and Elliot-

Larsen Civil Rights Act claims on April 
26 when a 6th Circuit panel affirmed 
District Judge Thomas L. Ludington’s 
grant of summary judgment to the 
employer. Boshaw v. Midland Brewing 
Company, 2022 WL 1222979. Ryan 
Boshaw, an out gay man, was hired to 
be a server at the restaurant, but quickly 
earned promotions. However, after he 
had been there only a few months, his 
supervisor, Donna Reynolds, told him 
that if he wanted to be promoted, he 
needed to masculinize his act, change 
his hair style, and remove information on 
his Facebook page about dating another 
man. Boshaw changed his hairstyle and 
altered his Facebook page, but continued 
to show pictures of his partner and their 
children on Instagram under hashtags 
that clearly identified him as a gay 
partner and dad. Nonetheless, he was 
promoted, but various problems put 
him on the wrong side of the company’s 
majority owner, David Kepler, having 
to do with questionable judgment in 
various situations. The “final straw,” 
wrote Circuit Judge Chad Readler, “was 
missing a mandatory meeting and then 
not showing up to work that evening.” 
He claimed he had permission for his 
absences, but this was disputed, and 
a co-worker received a text from him 
(incautious man!!) stating that the 
company’s meetings “are such a waste 
of time” and he was unwilling to find 
childcare for an “all day long” shift. 
Even though Kepler and Reynolds 
had made efforts to keep Boshaw 
when he was thinking of leaving, now 
Kepler reversed course and fired him 
due to his “absences and failure to 
notify management” in addition to 
unspecified “other issues.” Boshaw filed 
a complaint with the EEOC, claiming 
unfair treatment and a hostile work 
environment. The EEOC did not make 
a probable cause finding but issued 
Boshaw a right to sue letter. In the 
lawsuit he invoked both Title VII and 
Michigan’s Elliott-Larsen Civil Rights 
Act. He was discharged shortly before 
the Supreme Court ruled in Bostock 
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that sexual orientation discrimination 
claims are actionable under Title VII, 
but that became the rule of the case. 
Elliott-Larsen does not explicitly 
cover sexual orientation, and the state 
supreme court is considering whether 
to follow Bostock’s interpretation of 
sex discrimination in a pending case – 
see Rouch World LLC v. Department 
of Civil Rights, 507 Mich. 999 (2021) 
(granting leave to consider the question, 
as to which lower Michigan courts are 
divided). The issue immediately posed 
is whether the employer improperly 
delayed or denied Boshaw’s promotions 
because of his sexual orientation, and 
the court of appeals agreed with the 
district court that there was no evidence 
of that. Despite Reynolds’ comments 
to him (which sound very much like 
the managerial language that led the 
Supreme Court to find sex stereotyping 
to be actionable under Title VII in the 
1989 Price Waterhouse case), the court 
found no evidence that his failure to 
follow her advice to the letter had any 
effect in delaying his promotions. His 
rise within the restaurant from line server 
to manager was swift: three promotions 
in eight months, Judge Readler pointed 
out. As to retaliation, Boshaw claimed 
that Reynolds retaliated against him 
for complaining to Kepler about what 
Reynolds had said to him, but the court 
found that was too distant in time to his 
discharge to give rise to any reference 
that his complaints had provoked the 
discharge. “Even if Boshaw had made 
a prima facie showing of retaliatory 
termination,” wrote the judge, “he 
cannot show that Midland’s reasons 
for his termination were pretextual.” 
The court found Kepler’s affidavit on 
the timing and reason for the discharge 
to be sufficient at articulating a non-
retaliatory reason which was not shown 
to be pretextual. Boshaw also asserted 
a hostile work environment based on 
Reynolds’ remarks. Readler found that 
Boshaw’s allegations did not meet the 
test of showing a workplace “permeated 
with discriminatory intimidation, 

ridicule, and insult that is sufficiently 
severe or pervasive to alter the conditions 
of the victim’s employment and create 
an abusive working environment,” the 
test set out by the Supreme Court in 
Harris v. Forklift Systems, 510 U.S. 17 
(1993). Boshaw is represented by Collin 
H. Nyeholt, of the Law Offices of Casey 
D. Conklin, PLC, Okemos, MI. Judge 
Readler was appointed by President 
Donald J. Trump. The other panel 
members were Joan Larsen (appointed 
by Trump) and Senior Circuit Judge 
Alice Batchelder (appointed by 
President George H. W. Bush). District 
Judge Ludington was appointed by 
President George W. Bush. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – A 9th Circuit panel ruled 
on April 29 in Riley’s American 
Heritage Farms v. Elsasser, 2022 
WL 1299945, 2022 U.S. App. LEXIS 
11702, that “there is a genuine issue of 
material fact whether school officials 
are maintaining an unconstitutional, 
retaliatory policy barring future 
patronage to the vendor.” Plaintiff is a 
business and its owner, James Patrick 
Riley. Riley’s Farms, according to the 
court’s summary, “provides historical 
reenactments of American events and 
hosts apple picking,” and schools in 
the Claremont Unified School District 
regularly sent groups of students 
on field trips to Riley’s Farms. A 
kindergarten class was scheduled for 
such a trip when a concerned parent 
raised an objection, including screen 
shots of tweets from Riley’s personal 
twitter account (not the business’s 
account), and stated “I do NOT feel 
comfortable with my son patronizing 
an establishment whose owner (and/or 
family/employees) might be inclined 
to direct bigoted opinions towards 
my child or other vulnerable children 
in the group.” The teacher forwarded 
the email to the school principal, 
who convened a meeting with all the 
kindergarten teachers who had booked 

field trips coming up to Riley’s Farms. 
It turned out that several parents made 
similar complaints. Evidently, Riley 
was posting acerbic twitter comments 
on news of the day from a decidedly 
right-wing perspective. Examples: “So 
I’m planning a high school reunion and 
I just realized we may have been the last 
generation born with only two genders” 
and “#NameThatObamaNetflixShow 
“Missing ISIS” Heartwarming story of a 
former Jihad fighter, now readjusting to 
life as a BLM protester.” There were also 
tweets making fun of Senators Elizabeth 
Warren and Kirsten Gillibrand. At any 
rate, things escalated within the school 
and as the teachers agreed to cancel 
the field trips to Riley’s farm, and “no 
administrator, teacher, or staff member 
expressed a desire to continue going to 
Riley’s Farm,” a district official sent an 
email to principals of all the elementary 
schools “asking that no CUSD school 
attend Riley’s Farm field trips,” and 
suggesting alternative options. A week 
later, counsel for Riley’s Farms sent 
a letter to the school board members 
claiming retaliation for Riley’s exercise 
of his First Amendment rights and 
this lawsuit eventuated, naming the 
district and the individual school board 
members as defendants. The district 
court dismissed the claim against the 
school district on grounds of sovereign 
immunity, and found qualified 
immunity protected the school board 
members from monetary damages. The 
court also concluded that injunctive 
relief was not due because “there was no 
evidence that the School defendants had 
a policy prohibiting future field trips to 
Riley’s Farm,” according to the opinion 
for the 9th Circuit panel by Circuit 
Judge Sandra Ikuta. Plaintiffs appealed 
and won a partial reversal. The panel 
affirmed the dismissal of monetary 
claims but reversed on the claims for 
injunctive relief, finding a material fact 
question about a retaliatory boycott of 
Riley’s Farm based on Riley’s tweets, 
which are speech protected by the First 
Amendment. “The School defendants’ 
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argument that injunctive relief is not 
appropriate because parents have 
considerable influence on the School’s 
choice of field trips, and therefore a 
different group of parents could decide 
to revisit the decision to continue 
patronizing Riley’s Farm, does not alter 
our conclusion,” wrote Ikuta. “If there is 
a policy preventing the School District 
from future patronage of Riley’s Farm, 
the influence of parents on the decision-
making process is beside the point.” 
Judge Ikuta, one of the most conservative 
judges of the 9th Circuit, was appointed 
by President George W. Bush. The other 
judges on the panel, both appointed by 
President Donald J. Trump, are Mark J. 
Bennett and Ryan D. Nelson. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Caceros v. Garland, 
2022 WL 1223995 (April 14, 2022), 
a 9th Circuit panel rejected a petition 
for review of a decision by the Board 
of Immigration Appeals (BIA) that 
dismissed the appeal of an order by an 
Immigration Judge (IJ) which denied 
relief to a lesbian from Guatemala 
under the Convention against Torture 
(CAT). The court says the petitioner 
“has multiple visible tattoos, and 
suffers from lupus, post-traumatic stress 
disorder, depression, and anxiety.” 
She suffered abuse as a child, but she 
does not allege having been harmed in 
Guatemala before arriving in the U.S. 
The government sought to deport her as 
a noncitizen convicted of an aggravated 
felony (assault with a deadly weapon 
and attempted home invasion robbery). 
She claims that the combination of her 
sexual orientation, her visible tattoos and 
her health care issues would make her a 
target in for torture in Guatemala. She 
provided an expert who testified before 
the IJ that because public health facilities 
in Guatemala lack resources, she would 
have to visit private health care facilities 
that would not want “people who 
scare other paying customers in their 
waiting room.” Rather thin stuff, this, to 

convince the bureaucrats at Immigration 
and a majority Republican-appointee 
court of appeals panel of entitlement 
to protection under the CAT. Evidence 
shows violence against gay people is a 
problem in Guatemala, but the IJ had 
pointed out that “the evidence showed 
that the Guatemalan government has 
made headway in combatting violence 
against women,” and the BIA stated that 
the IJ “properly considered the totality of 
the record evidence” and her “aggregate 
risk of torture in Guatemala based 
on gender, sexual orientation, visible 
tattoos, mental health disorders, lupus, 
and status as having lived in the United 
States.” The court was also impressed by 
the fact that an out gay person has been 
elected to the national legislature (as 
if that would have any lessening effect 
on the dangers to tattooed lesbians on 
the streets). The court observed, “Even 
if its decision analyzed the possibilities 
of torture separately, nothing compels 
the conclusion that the BIA failed to 
consider [petitioner’s] circumstances 
cumulatively.” The petitioner is 
represented by Aaron Michael Morrison, 
Los Angeles, CA. The panel members 
are Circuit Judges Jay Bybee (appointed 
by George W. Bush), Ryan Nelson 
(appointed by Donald J. Trump), and, 
sitting by designation, Arizona District 
Court Senior Judge Susan Bolton 
(appointed by President Bill Clinton).

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Gutierrez-Gutierrez v. 
Garland, 2022 WL 1172126, 2022 U.S. 
App. LEXIS 10769 (April 20, 2022), an 
HIV-positive citizen of Honduras sought 
refugee protection under the Convention 
against Torture unsuccessfully. 
“Petitioner stated that his uncle exposed 
his HIV status to people throughout the 
town,” wrote the court, “However, the 
Country Reports in the record reflect 
special protections designed to address 
HIV and AIDS stigma in the country, 
and indicate that the government would 
not acquiesce in Petitioner’s torture.” 

No discussion, of course, of whether 
these formal steps by the government 
have had any impact, one way or the 
other, on the safety and security of 
people living with HIV in Honduras, 
or whether people with HIV or AIDS 
in Honduras have experienced the kind 
of treatment that might qualify for 
protection under the CAT. But petitioner 
was pro se in the administrative hearing 
process, and thus probably limited in 
his knowledge or ability to obtain and 
introduce the kind of information that 
could support such points. However, 
the court wrote, “Petitioner did not 
explicitly address in his opening brief 
the issue of whether the IJ violated his 
right to due process based on his pro 
se status. Petitioner merely stated that 
‘further development of the record . . . 
may have established the government 
instigation or acquiescence that the IJ 
deemed lacking.’ This statement does 
not demonstrate substantial prejudice.” 
The Petitioner also sought asylum based 
on threats against him by his uncle, but 
the record did not support any claim 
that the threats were based on a status 
identified as a basis for protection 
under refugee law, and the court found 
that substantial evidence supported the 
BIA’s determination that the evidence 
of a threat did not rise to the level of 
persecution required by the statute. 
Petitioner had counsel on appeal: Amy 
C. Lenhert, of Stone, Grzegorek & 
Gonzalez LLP, Los Angeles, CA. The 9th 
Circuit panel that rendered this unsigned 
Memorandum opinion included Circuit 
Judges Johnnie Rawlinson (appointed by 
President Bill Clinton) and Paul Watford 
(appointed by President Barack Obama) 
and, sitting by designation, Senior U.S. 
District Judge Jed Rakoff (S.D.N.Y.) 
(appointed by President Clinton). 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – The parties in Russell 
Toomey’s litigation against Arizona 
for excluding gender-affirming surgery 
from health coverage provided state 
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employees continues to generate plenty 
of discovery motion practice. Since a 
central issue in the case is whether the 
exclusion was adopted by the state based 
on bias against transgender employees, 
the plaintiffs naturally seek disclosure 
of all documents in possession of the 
defendants going to the issues of potential 
discriminatory intent, especially in 
light of evidence indicating that the 
governor’s office likely played a role 
in deciding that such coverage should 
be excluded. In Arizona v. U.S. District 
Court for the District of Arizona, 2022 
U.S. App. LEXIS 10160, 2022 WL 
1117113 (April 14, 2022), a 9th Circuit 
panel rejected a request by the state 
to issue a writ of mandamus to excuse 
the state from complying with a broad 
discovery request. The court noted that 
in responding to an interrogatory inquiry 
about the reason for the exclusion, the 
state responded that the coverage is “not 
legally required” under either Title VII 
or the 14th Amendment, pointing out 
that prior to Bostock, Title VII had not 
been applied to sexual orientation or 
gender identity claims. (This is actually 
inaccurate in the 9th Circuit, where 
there was a developing recognition of 
gender issue under Title VII prior to 
Bostock.) This provoked a discovery 
request for documents pertaining to 
any legal advice the state received and 
relied upon in making its decision to 
exclude the coverage. The magistrate 
judge supervising discovery granted 
the motion to compel discovery, and 
the district judge agreed that privilege 
claims by the state had been waved when 
it cited legal advice as the basis for its 
decision. “There is no evidence that the 
district court erred in determining that 
the State defendants implicitly waived 
the attorney-client privilege,” wrote the 
panel in a Memorandum opinion. “Clear 
error is a deferential standard, and it 
‘requires of us a firm conviction’ that 
the district court has made a mistake in 
interpreting the law or has committed 
a ‘clear abuse of discretion.’ Here, the 
State defendants point to no precedent 

that would foreclose the district 
court’s holding. Instead, they parse the 
language of their interrogatory response 
to argue that the statements at issue 
are ambiguous and do not necessarily 
indicate that the State relied on the 
advice of legal counsel in deciding to 
maintain the exclusion of coverage for 
gender confirmation surgery. Because 
the language is susceptible to multiple 
interpretations, however, it was not 
clearly erroneous for the district court 
to reach the opposite conclusion.” The 
court was not impressed by the state’s 
representation at oral argument that it 
would “disclaim reliance on an advice 
of counsel defense.” This was deemed 
“significant,” but it would not change 
the analysis, since it was not stated to 
the district court. “Nonetheless,” wrote 
the panel, “should the state defendants 
ask the district court to reconsider its 
decision in light of this concession, we 
are confident that the district court will 
give that request full consideration.” 
[Note: In the June issue of Law Notes, 
we will report on a ruling by the 
district court in May affirming the 
magistrate’s disclosure order for a list of 
specific documents that the defendants 
were refusing to turn over.] Professor 
Toomey is represented by the ACLU 
and cooperating attorneys and local 
counsel in Arizona. The three-judge 
panel consisted of Senior Circuit Judges 
Richard Paez (appointed by President 
Bill Clinton) and Richard Clifton 
(appointed by President George W. 
Bush) and Circuit Judge Paul Watford 
(appointed by President Barack Obama). 

ALABAMA – On April 7, 2022, 
Governor Kay Ivey signed S.B. 184, a 
measure that outlaws providing gender-
affirming care to minors. The next 
day, Ladinsky v. Ivey, No. 2:22-cv-447, 
was filed in the U.S. District Court 
for the Northern District of Alabama, 
challenging the constitutionality of the 
measure. On April 11, a separate group 
of plaintiffs and public interest lawyers 

filed Walker v. Marshall, Case No. 2:22-
cv-167, in the U.S. District Court for the 
Middle District of Alabama, raising 
essentially the same claims, but naming 
the state attorney general rather than 
the governor as lead defendant. District 
Judge Emily C. Marks in the Middle 
District (appointed by President Donald 
J. Trump) ordered the parties in Walker 
to show cause why the action should 
not be transferred to the Northern 
District, citing the “first filed” rule, 
which creates the presumption that a 
case should be heard by the first court 
in which the matter was filed. Judge 
Marks observed that “both lawsuits 
raise overlapping issues, including 
claims on behalf of minor children 
currently receiving medical treatment 
which is the subject of the challenged 
law, and contend that the law violates 
the guarantees of equal protection and 
due process of the Constitution of the 
United States.” Judge Marks found that 
in the interest of justice and avoiding 
the possibility of conflicting rulings and 
duplication of judicial resources, the 
Walker case should be transferred to the 
Northern District, although the issue of 
consolidating the cases would be up to 
the Northern District judge. Meanwhile, 
District Judge Anna M. Manasco 
(appointed by President Donald J. 
Trump), to whom the Ladinsky case 
was initially assigned in the Northern 
District, recused herself, the case was 
reassigned to another district judge and 
then to a magistrate judge and, finally, 
after plaintiffs withdrew that case when 
various individual plaintiffs were not 
allowed to proceed anonymously, the 
Ladinsky case was voluntarily dismissed 
on April 18, just days after Judge Marks 
had ordered the Walker case to be 
transferred to the Northern District. 
As of the end of April, the websites 
of Lambda Legal and the ACLU, two 
of the public interest organizations 
representing the plaintiffs in Walker, did 
not provide any information about what 
had happened to the case after Judge 
Marks issued her transfer order. Is it 
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possible that because of the dismissal 
of the Ladinsky case, the Walker case 
will stay in the Middle District with 
Judge Marks? The court docket for the 
Walker case is not informative on that 
point. Or will it be assigned to a judge 
in the Northern District? At one point, 
the Walker plaintiffs had asked to have 
the case reassigned within the Middle 
District to Judge Myron Thompson (a 
Senior judge who was appointed by 
President Jimmy Carter), who has been 
notably sympathetic to LGBTQ and 
HIV+ plaintiffs in a variety of cases, 
but that motion was withdrawn and 
dismissed as moot by Judge Marks. 
Since the Walker case is listed on the 
Lambda and ACLU websites as ongoing 
litigation, presumably it is being litigated 
somewhere before some judge, and it is 
possible that we will have something to 
report on the motion for preliminary 
injunctive relief by the next issue of Law 
Notes.

ARIZONA – In Tijerino v. USA Pawn 
Jewelry, 2022 WL 1061920 (D. Ariz., 
April 8, 2022), Breanick Tijerino 
filed a pro se complaint in the federal 
district court alleging that the defendant 
discriminated against him because of his 
sexual orientation and identity and that 
he suffered retaliation when he reported 
the misconduct and was subsequently 
terminated from employment. Tijerino 
also submitted an application for waiver 
of court fees or costs and consent to entry 
of judgment. District Judge Diane J. 
Humetewa noted that Tijerino had used 
the application form for state court, not 
the federal form, but that it provided the 
necessary information, so she granted 
the application. However, when people 
apply to proceed in forma pauperis, the 
court has to screen the complaint to 
determine whether it states a cause of 
action, and in this case the judge found 
the lack of factual allegations to be 
fatal. She explained, “simply stating that 
Plaintiff suffered from discrimination 
and retaliation is insufficient to give 

rise to a plausible claim. Without more 
factual detail, such as how Defendant 
discriminated against Plaintiff, the 
court cannot infer a plausible claim.” 
Dismissal is required, but the court gave 
Tijerino thirty days to file an amended 
complaint, and provided considerable 
advice (probably standard language) 
about how to prepare a complaint that 
will survive such screening, with a 
warning that if the amended complaint 
does not allege facts sufficient to infer 
a plausible legal claim against the 
employer, the case will be dismissed 
with prejudice. Judge Humetewa was 
appointed by President Barack Obama.

ARIZONA – “Trump Justice” from 
Trump-appointed U.S. District Judge 
Scott Rash, who granted motions to 
dismiss the Title IX claims of Michael 
Grabowski against the Arizona Board 
of Regents. Grabowski enrolled 
at University of Arizona with an 
educational and athletic scholarship 
as a distance runner. He claims that as 
soon as he joined the Track and Field 
Team, he began to suffer bullying by 
Team members who called him “gay,” 
“homosexual” and “fag.” He frequently 
complained about his treatment, but 
university officials would do nothing 
for him. His parents attempted to 
intervene as well, to no effect. Team 
members allegedly created “a harassing, 
homophobic obscene video about 
Plaintiff” and posted it on the team’s 
public chat, but complaints to the coach 
went nowhere. When he told a coach 
the names of two of the harassers, 
the response was “You can’t single 
out the two top runners on the team.” 
Ultimately, Grabowski was dismissed 
from the team because, said one coach, 
“There’s a certain atmosphere we are 
trying to establish on this team, and 
you do not fit in it.” The coach claimed 
that Grabowski had been accused of 
“a string of things” by his teammates. 
When his parents met with the coach, 
he denied any knowledge of bullying 

of Grabowski. Grabowski sued under 
Title IX. Consistent with the Trump 
Administration’s position, Judge Hash 
denied the applicability of Title IX. “No 
Supreme Court or 9th Circuit case has 
expressly held discrimination based on 
perceived sexual orientation is actionable 
under Title IX and neither party cites 
any caselaw regarding the matter,” 
he wrote, without even mentioning 
Bostock. “Nevertheless, even if the 
court assumes, for the sake of argument, 
that perceived sexual orientation claims 
are entitled to protection under Title IX, 
Plaintiff’s claim still fails.” He found 
that the allegations did not “constitute 
harassment sufficiently severe enough 
to create an abusive educational 
environment actionable under Title IX.” 
The case was dismissed with prejudice. 
Grabowski v. Arizona Board of Regents, 
2022 WL 1128936 (D. Ariz., April 15, 
2022).

ARKANSAS – Francine Hawkins 
worked for the Counseling and Education 
Center, Inc. (CEC), as a foster parent. 
CEC operates “under contract” with 
the Arkansas Department of Human 
Services (the Department). Hawkins 
alleges that CEC fired her because she 
is a transgender person. She is suing 
CDC and the Department. Hawkins 
v. Counseling and Education Center, 
Inc., 2022 WL 993790, 2022 U.S. Dist. 
LEXIS 61879 (E.D. Ark., April 1, 2022). 
The Department moved to dismiss 
claims against it under Title VII and 42 
U.S.C. section 1983, claiming that she 
was an “employee” of the Department by 
virtue of its contract with CEC. District 
Judge Denzil Price Marshall, Jr., agreed 
with the Department that the claims 
against it should be dismissed. First 
of all, the judge found that there is no 
plausible allegation that the Department 
is Hawkins’ employer, and Title VII 
defendants must be employers. Joint 
employer status is not possible here, 
either, the absence of any allegations 
that the Department is directly involved 
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in CEC’s operations, management, labor 
relations, or financial considerations. 
Furthermore, in order for 42 USC 1983 to 
come into play, Hawkins must plausibly 
alleged that state action was involved in 
her discharge, which she does not do in 
her complaint, so her equal protection 
claim must be dismissed. The case 
continues against CEC. Hawkins is, 
surprisingly given the description of 
her complaint, represented by counsel: 
Eugene Clifford, Zenith Law Group, 
Little Rock, AR. Judge Marshall was 
appointed by President Barack Obama.

CALIFORNIA – It rarely happens, but 
sometimes it happens: A U.S. District 
Judge rejected a decision by the Social 
Security Administration to deny 
disability benefits on the ground that the 
administrative law judge had rejected all 
the expert medical opinion submitted in 
evidence on the claimant’s mental health 
impairment and based the ruling on 
the ALJ’s own lay opinion. In Corvelo 
v. Kijakazi, 2022 WL 1189885 (N.D. 
Calif., April 21, 2022), Senior District 
Judge William Alsup concluded that 
this required a reversal and remand for 
consideration of the disability benefits 
claim of an HIV+ person with a variety 
of symptomatic mental conditions, 
some attributable to claimant’s HIV. 
“Because the ALJ rejected ever medical 
opinion regarding mental impairments 
he erroneously based his conclusion 
on claimant’s mental limitations solely 
on his own lay interpretation of the 
raw medical evidence contained in 
claimant’s treatment records,” wrote 
the judge. “The ALJ, moreover, cherry-
picked that medical evidence from ten 
pages of two exhibits. The ALJ relied on 
one of those exhibits – Dr. McGlynn’s 
mental status exams –- despite broadly 
discounting that doctor’s opinion. 
Without a doctor’s medical opinion to 
rely upon, this order finds the ALJ’s 
findings on the severity of claimant’s 
mental impairments (as defined by the 
special technique) and claimant mental 

RFC [residual functional capacity] 
assessment not supported by substantial 
evidence.” The judge explained that 
if the ALJ “believed the evidence was 
ambiguous or inadequate, he could 
have referred claimant to a consulting 
expert to further clarify and develop the 
record. He did not do so.” The court’s 
rejected the Commissioner’s argument 
that this was “harmless error,” the 
response was to vacate the denial of 
benefits and remand the claim back to 
the agency. The court did not address 
other objections raised by the claimant, 
as this one was sufficient to require a 
remand. “Upon remand,” wrote Judge 
Alsup, “the ALJ may wish to consider 
claimant’s other contentions.” The 
plaintiff is represented by Lisa Susan 
Douglass, East Palo Alto, CA. Judge 
Alsup was appointed by President Bill 
Clinton.

INDIANA – Here’s an issue that seemed 
to be reasonably well settled a few years 
ago, but which is continuing to rear its 
head. The Martinsville, Indiana, school 
district does not want to let transgender 
boys use the male restrooms. In A.C. 
v. Metropolitan School District of 
Martinsville, 2022 WL 1289352, 2022 
U.S. Dist. LEXIS 78068 (S.D. Ind., 
April 29, 2022), Chief U.S. District 
Judge Tanya Walton Pratt granted a 
preliminary injunction to the plaintiff, 
ordering that “the School District shall 
permit A.C. to use any boys’ restroom 
within John R. Wooden Middle School.” 
The ACLU sued under Title IX on behalf 
of A.C. and his mother, M.C. The school 
district’s counsel evidently thought that 
this case could be distinguished from 
the 7th Circuit’s controlling precedential 
ruling in Whitaker v. Kenosha Unified 
School District, 858 F.3d 1034 (2017). 
As Judge Pratt succinctly summarizes 
the holding in that case, “The Seventh 
Circuit held that a school policy 
that subjects transgender students 
to different rules, sanctions, and 
treatment than non-transgender students 

violates Title IX,” which forbids sex 
discrimination by schools that get any 
federal funding. Whitaker involved a 
transgender high school student seeking 
to use restroom facilities consistent with 
his gender identity. The Martinsville 
School District raised a defense that 
has been repeatedly rejected by federal 
courts: That Title IX allows schools 
to provide separate restroom facilities 
for boys and girls. Courts have treated 
this as beside the point. A.C. identifies 
as a boy and wants to use the boys’ 
restrooms, not the girl’s restrooms. The 
issue is whether refusing to let him do 
so discriminates against him because 
of his sex. The District also argued that 
Bostock v. Clayton County, 140 S. Ct. 
1731 (2020), should count against the 
plaintiff because in that case “the court 
expressly declined to extend its ruling 
as it pertained to sex discrimination in 
the workplace (which is prohibited by 
Title VII) to issues pertaining to sex 
assigned restrooms and locker rooms 
(which are expressly permitted by 
Title IX)” and, more generally, that the 
Whitaker analysis “assumed that the 
sex stereotyping framework borrowed 
from Title VII applies in the Title IX 
restroom context, which Bostock does 
not embrace.” The answer, of course, 
is that in Bostock Justice Gorsuch’s 
opinion said that the Court was only 
answering the question whether Title 
VII covered sexual orientation and 
gender identity claims, and disclaimed 
ruling on any other question that might 
arise under other sex discrimination 
laws. Thus, the Supreme Court was not 
taking a position on the issue in this 
case. Judge Pratt was not buying these 
arguments, writing, “The Court finds 
that A.C. has established a likelihood 
of success on the merits of his claims. 
For all its arguments presented both 
in its briefing and at oral argument, 
the School District has provided no 
convincing argument that Whitaker 
does not control and favors A.C.’s likely 
success on his claims. Whitaker remains 
good law and thus is binding on this 
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court.” The School District also tried to 
distinguish Whitaker because of A.C.’s 
youth, arguing about “A.C. not receiving 
hormones and a gender marker change,” 
but Judge Pratt did not consider that 
relevant to the discrimination issue, 
noting that counsel for the District 
was unable to say at argument on the 
motion that the District would allow 
transgender boys who had received a 
name change and were taking hormones 
to use boys’ restrooms. Counsel for 
the District conceded that they did not 
expect the District Court to overrule 
Whitaker, but were making their record 
for appeal, so expect the 7th Circuit to be 
asked to stay this preliminary injunction 
and to take up an expedited appeal. 
Presumably the District hopes that 
Trump’s post-Whitaker appointments 
to the 7th Circuit might produce an 
overruling of Whitaker on appeal. 
Trump appointed four judges to the 
circuit, where Republican appointees 
among active judges outnumber 
Democratic appointees by 8-3, so maybe 
their arithmetic will work out for them. 
* * * Earlier, on April 14, Judge Pratt 
granted a motion by the school district to 
take judicial notice of a decision by the 
Morgan County Superior Court denying 
a petition by A.C. for a change of gender 
marker on A.C.’s birth certificate, but 
denied the school district motion to 
apply collateral estoppel on the issue 
of whether it was in the best interest of 
the child to allow him to use the boys’ 
facilities at the school. Judge Pratt wrote 
that “it is difficult for the Court to see 
how the Morgan Superior Court order 
weighs in the School District’s favor as 
the School District was not a party to 
the state court action and provided no 
support that the state court reached its 
decision relying on the same evidence 
that has been presented to this court.” 
She concluded that the state court’s order 
“has no preclusive effect on this Court’s 
future decisions,” and as reported above, 
she granted a preliminary injunction 
against the school a few weeks later. See 
A.C. v. Metropolitan School District of 

Martinsville, 2022 WL 1128697, 2022 
U.S. Dist. LEXIS 69827 (S.D. Ind., 
April 14, 2022).

MICHIGAN – Unwilling to accept as 
final a 2015 unpublished decision by 
the Michigan Court of Appeals that she 
lacked standing to seek custody of a child 
born to her former same sex partner, 
Rola Kolailat filed numerous pro se 
lawsuits in the following years asserting 
various different legal theories, all of 
which were dismissed. Most recently, 
she filed a new action, asserting that 
because she purchased the sperm that 
was used to inseminate her partner, 
she had a constitutional claim to assert 
under the 14th Amendment regarding 
parental standing because Michigan 
law recognize sperm as property that 
can be owned. The Washtenaw Circuit 
Court rejected this contention, not only 
dismissing the case but ordering that 
Kolailat apply for leave of court before 
filing any new actions against her former 
partner, Lindsey McKennett. On appeal, 
the Court of Appeals of Michigan 
affirmed the trial court, in Kolailat v. 
McKennett, 2022 WL 1120663, 2022 
Mich. App. LEXIS 2106 (April 15, 
2022). The Per Curiam opinion explains 
why Kolailat was unsuccessful in her 
earlier case, quoting liberally from the 
prior unpublished decision and listing 
seven prior actions filed by Kolailat. “In 
light of this seemingly endless stream 
of legal filings against defendant,” 
wrote the court, “it was not clearly 
erroneous for the trial court to conclude 
that plaintiff’s purpose in initiating 
these actions against defendant was to 
harass, embarrass, or injure her. Further, 
in light of plaintiff’s numerous, often 
meritless complaints against defendant, 
the sanction imposed was appropriately 
tailored to balance plaintiff’s right 
to pursue meritorious claims against 
defendant while preventing defendant 
from having to defend against meritless 
claims filed by plaintiff.” One of 
Kolailat’s arguments was the women 

would have married had it been possible 
to do so in Michigan at the time the 
child was conceived, so by retroactive 
application of Obergefell v. Hodges, she 
should be regarded as having parental 
standing to seek custody, but this theory 
has been rejected by Michigan courts in 
several cases that the court cites in this 
Per Curiam opinion. 

MONTANA – On April 21, 2022, 
Yellowstone County District Judge 
Michael G. Moses denied a motion 
to dismiss and issued a preliminary 
injunction in Marquez & Doe v. State 
of Montana, Case No. DV 21-873, a 
case challenging the constitutionality 
and legality under Montana law of 
S.B. 280, a measure enacted in April 
2021 to establish a new procedure for 
transgender people born in Montana to 
obtain a new birth certificate showing 
their new name (if they have changed 
their name) and correctly indicating their 
gender identity. Unlike prior law, under 
S.B. 280, in order to obtain a new birth 
certificate, the applicant must obtain 
an order from a court of appropriate 
jurisdiction “indicating that the sex of 
the person born in Montana has been 
changed by surgical procedure.” Prior 
to this enactment, Montana had no 
requirement for surgical alteration or 
a court order to obtain such a birth 
certificate. Suit was filed on behalf of 
two transgender people born in Montana, 
Amelia Marquez, a transgender woman, 
and “John Doe,” a transgender man. 
They asserted state constitutional due 
process and equal protection claims 
as well as claims under the Montana 
Human Rights Law. They exhausted 
any administrative remedies when the 
Human Rights Bureau concluded that it 
did not have jurisdiction in the absence 
of an act of discrimination against them 
and dismissed that claim; the court 
concurred with that conclusion and 
dismissed their discrimination claim. 
However, the court concluded, their 
factual allegations were sufficient to 

CIVIL LITIGATION notes



32   LGBT Law Notes   May 2022

withstand a motion to dismiss on their 
other counts, and their allegations – not 
specifically contested by the state in 
its motions to dismiss and opposing 
preliminary relief – were sufficient to 
establish a likely violation of the state 
constitution’s due process clause, which 
was enough for the court to issue a 
preliminary injunction to restore the 
status quo ante, defined as the situation 
pertaining prior to the enactment of 
S.B. 280. The essence of the due process 
claim was that the statute, as worded was 
fatally vague with respect to important 
issues. Mr. Doe is a student living out 
of state, but the statute provides no 
guidance as to whether an order from 
a court in the state where he resides 
would be sufficient under the statute. 
Furthermore, the statute as worded 
gives no guidance or standard for 
determining what statutory procedure, 
if any, would justify ordering the state 
agency to issue the requested birth 
certificate. Indeed, according to the 
affidavit by Dr. Ettner, the plaintiffs’ 
expert witness, there is no surgical 
procedure that would change a person’s 
sex. The procedures undertaken in 
some cases in response to a diagnosis 
of gender dysphoria is for the purpose 
of affirming the individual’s gender 
identity by conforming their body with 
that identity. Their underlying genetic 
sex is not changed. Judge Moses’s 
opinion provides a detailed summary of 
Dr. Ettner’s testimony, which – as noted 
above – faces no rebuttal at this point 
from the defendants. Unfortunately, 
Montana trial court opinions are not 
routinely published, and as of the end 
of April neither Westlaw nor Lexis 
carried the text of this opinion. The 
court’s opinion does not indicate who 
are counsel for plaintiffs, defendants 
or amici on a list of “cc:” at the end 
of the opinion, but the CNN report on 
the decision quoted Akilah Lane, an 
attorney with the ACLU of Montana, as 
one of those represented plaintiff. The 
CNN article from April 21 has a link to 
the slip opinion. 

NEBRASKA – Sometimes a pro se 
plaintiff gets her act together sufficiently 
to put together an informal complaint 
that survives a motion to dismiss a 
Title VII claim in federal court! Such 
is the case with Kayoka D. Chambers, 
an African-American lesbian who was 
fired from a job by Bimbo Bakery after 
eight years of service during which she 
had been promoted to a lead position. In 
Chambers v. Bimbo Bakery, 2022 WL 
1289233, 2022 U.S. Dist. LEXIS 78491 
(D. Neb., April 29, 2022), Senior U.S. 
District Judge Richard G. Kopf, having 
previously ruled that Chambers could 
proceed in forma pauperis, gave a liberal 
construction to her hand-written four-
page letter attached to the Pro Se Form 
Complaint alleging violations of Title 
VII and the Nebraska Fair Employment 
Practice Act. At the time she filed her 
complaint, the Supreme Court had yet 
to rule that sexual orientation claims 
were actionable under Title VII, and the 
Nebraska law does not mention sexual 
orientation as a prohibited ground of 
discrimination, so the initial complaint 
focused on race and sex. A Memorandum 
and Order on initial review of her pro 
se claim instructed her to replead and 
supply more facts, and she filed an 
amended complaint on May 21, 2020, 
still predating Bostock but leaving no 
doubt in its factual allegations that her 
sexual orientation was an issue in the 
case. Noting Bostock, Judge Kopf found 
that she had alleged sufficient facts for 
purposes of surviving a dismissal motion 
on her Title VII claim (the court does 
not mention the state FEP clam) and a 
retaliation claim, but not a hostile work 
environment claim. As is frequently the 
case when we read hostile environment 
claims filed by LGBTQ plaintiffs, most 
federal district judges are unwilling to 
find that openly homophobic remarks by 
supervisors and co-workers are enough 
to create a hostile work environment, 
and such is the case here. “Even though 
Plaintiff has alleged a link between 
the harassment she experienced and 
her sex, the Amended Complaint’s 

allegations fail to suggest conduct that is 
severe enough to support a hostile work 
environment claim,” wrote Judge Kopf. 
“Williams [her supervisor] may have 
acted inappropriately in spreading false 
rumors about Plaintiff and belittling 
her in front of other employees,” he 
continued, “but ‘Title VII was not 
designed to create a federal remedy for 
all offensive language and conduct in 
the workplace,’” citing Scusa v. Nestle 
U.S.A. Co., 181 F.3d 958, 967 (8th Cir. 
1999). So there – pull a 20+ year old 
case out of your hat to justify depriving 
an LGBT plaintiff of protection against 
openly offensive language directed at 
her in her workplace. And remember 
Justice Scalia’s comment in Oncale 
v. Sundowner Offshore Services, 523 
U.S. 75 (1998), that Title VII does not 
establish a workplace civility code – not 
quoted here but definitely internalized 
by federal district judges who generally 
share the view that being barraged with 
discriminatory comments does not affect 
an individual’s terms and conditions of 
employment. Judge Kopf was appointed 
by President George H.W. Bush.

NEW YORK – A 1st Department 
Appellate Division panel affirmed a 
ruling by Bronx County Supreme Court 
Justice Howard H. Sherman that Dr. 
Suzan Russell’s attempt to relitigate 
her sexual orientation discrimination 
case against New York University after 
the federal district court had rejected 
in summary judgment her federal law 
claims and declined to decide her state 
and local law claims was barred by 
collateral estoppel. Russell v. New York 
University, 2022 WL 1216160 (N.Y. 
App. Div., 1st Dept., April 26, 2022). 
The court’s opinion was focused on the 
question whether collateral estoppel 
was appropriate in light of the broader 
protection provided by state and local 
law in discrimination cases, concluding 
that collateral estoppel was appropriate 
here where the factual findings decided 
on the merits by the federal court would 
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preclude recovery under state and local 
law. But the ruling was not unanimous 
on all points. Partially dissenting 
Justice Luis Gonzalez (joined by 
Justice Ellen Gesmer), would not have 
dismissed a retaliation claim against 
N.Y.U., which flowed from Russell’s 
discharge a month after mediation of 
her harassment and discrimination 
claims failed. N.Y.U. claimed that the 
discharge was because Russell violated 
a court order by contacting a professor 
who was to be a witness in the case. 
Russell grieved the discharge through 
the union, and an arbitrator ruled that 
she should not have been discharged, 
while concluding that her misconduct 
warranted some disciplinary action. The 
arbitrator was without authority under 
the collective bargaining agreement to 
order reinstatement, but awarded back-
pay as a remedy. Russell amended her 
federal complaint to include retaliation, 
but the federal court granted summary 
judgment to N.Y.U. on that claim as well 
as her substantive claims. The dissent 
argued that Russell should have the 
opportunity to pursue her retaliation 
claim under the N.Y. City Human 
Rights Law against N.Y.U. Russell is 
represented by Marshall B. Bellovin of 
Ballon Stoll Bader & Nadler, P.C. The 
judges in the majority were Justices 
Cynthia Kern, Martin Shulman, and 
John Higgitt.

NEW YORK – U.S. District Judge Paul A. 
Engelmayer denied a motion to dismiss 
by defendants in Cianciotto v. New York 
City Department of Education, 2022 
WL 1204788, 2022 U.S. Dist. LEXIS 
74030 (S.D.N.Y., April 22, 2022), in 
which the father of a gay teenage boy 
with various disabilities seeks to hold 
the Department, the Board of Education, 
and various individual DOE employees 
liable on a range of federal statutory and 
state and city statutory and common law 
claims for their failure to protect his son 
from severe bullying that contributed 
in turn to failure to provide him with a 

“free and appropriate public education” 
(FAPE) to which he is entitled. The 
opinion sets out a detailed summary of 
the factual allegations in the amended 
complaint, which are actually rather 
shocking to read, since they depict 
school administrators as being feckless 
in their inability or unwillingness to 
deal with the challenge of providing 
a FAPE to a student such as D.S., who 
is gender non-conforming and suffers 
the after-effects of brain tumor surgery 
affecting his personality and mental 
and emotional state. The facts are truly 
painful to read, and we will not recite 
them in detail here but refer readers to 
the court’s opinion. An Independent 
Hearing Officer under the Individuals 
with Disabilities Education Act 
(IDEA) rendered a decision finding a 
violation of that Act, and the plaintiffs, 
representing Jason Cianciotto (the 
father suing on behalf of his son), tried 
to make a collateral estoppel argument 
based on that IDEA finding to meet the 
“deliberate indifference” standard under 
Title IX, but Judge Engelmayer, in a 
nuanced analysis, found that collateral 
estoppel was inappropriate for that 
purpose, due to the difference between 
the legal standard under that statute and 
the statutes at issue in this case, Title IX 
and the Rehabilitation Act Section 504. 
Nonetheless, the judge found that the 
amended complaint stated potentially 
valid causes of action under all the 
claims asserted. Furthermore, he found 
that the individual defendants may be 
liable on the claims asserted, depending 
on how well the plaintiff’s factual 
allegations hold up through discovery 
and possible trial. One hopes that the 
City Law Department will negotiate 
a settlement of this lawsuit rather than 
dragging things out through lengthy 
discovery, further motion practice, 
and trial. Plaintiffs are represented by 
Alanna Gayle Kaufman and David A 
Lebowitz, of Kaufman Lieb Lebowitz 
& Frick LLP, New York, NY. Judge 
Engelmayer was appointed by President 
Barack Obama.

NEVADA – Brett Waggoner, a gay man 
who is Director of Planning for Nye 
County, Nevada, filed suit against the 
County, County Commissioner Leo 
Blundo, and District Attorney Chris 
Arabia, claiming violation of his rights 
under Title VII (sex discrimination, 
hostile work environment, retaliation) 
against the County as his employer, and 
asserting the Equal Protection claims 
against the individual defendants, as 
well as state tort claims of interference 
with current and prospective economic 
advantage, intentional infliction of 
emotional distress, and defamation. Nye 
County filed an answer to the complaint. 
(Nye County is a rural county in 
southern Nevada with a handful of small 
municipalities.) Blundo and Arabia filed 
motions to dismiss. U.S. District Judge 
Andrew P. Gordon, ruling on their 
motions in Waggoner v. Nye County, 
2022 U.S. Dist. LEXIS 78991, 2022 
WL 1308287 (D. Nev., April 30, 2022), 
dismissed some of the claims, but mostly 
with leave to file an amended complaint to 
supply more facts to support Waggoner’s 
claims, and the court rejected the motion 
as to some of Waggoner’s claims. In a 
nutshell, Waggoner charges that when 
his husband, Ron Boskovich, ran against 
Blundo in a county commissioner 
election, Blundo engaged in a variety 
of tactics retaliating against Waggoner, 
including filing false ethics claims 
against him alleging corruption, also 
charging nepotism because Boskovich’s 
daughter was a deputy district attorney, 
and seeking to get local media to publish 
a copy of the deed to their house, 
showing that Waggoner and Boskovich 
were married, in an attempt to sabotage 
Boskovich’s campaign. “Numerous 
negative comments degrading 
[Waggoner’s] sexuality” were alleged 
in support of the claim that Blundo’s 
actions were motivated by Waggoner’s 
sexual orientation. Some of the same 
allegations were made against Arabia, 
and Waggoner claimed that Arabia was 
discriminatorily delaying in responding 
to legal inquiries from Waggoner’s 
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department, adversely affecting his 
ability to do his work. When Waggoner 
complained to the county’s human 
resources department about his treatment 
by Blundo and Arabia, he was told no 
action could be taken against them as 
elected officials, but he was encouraged 
to file an ethics complaint, which led the 
Nevada Commission on Ethics to issue 
confidential letters of caution to the two 
men, advising them to “ensure that there 
was separation between their official 
roles and matters affecting their private 
interest,” as summarized by Judge 
Gordon. Waggoner was given until May 
27 to file an amended complaint; if he 
does not, “the case will proceed on the 
claims that survived dismissal in this 
order.” The opinion does not address 
the Title VII claim, because it runs 
against the county, not the individual 
defendants, so was not the subject of 
these dismissal motions. Waggoner’s 
equal protection claim proceeds 
regarding Blundo’s attempt to get the 
press to publish the house deed in order 
to exploit the fact that Waggoner and 
Boskovich are married in the political 
campaign. The defamation claim 
continues to the extent it is based on the 
alleged false statements in the ethics 
charges filed by Blundo and Arabia. The 
intentional interference with economic 
advantage claim was dismissed with 
prejudice, but the intentional infliction 
of emotional distress claim may 
continue of Waggoner repleads it with 
sufficient factual allegations regarding 
the distress, the court having found 
that the actions of Blundo and Arabia 
were plausibly alleged to be sufficiently 
outrageous to support Waggoner’s claim. 
The court does not discuss any defenses 
put forward in the county’s answer to the 
complaint. Waggoner is represented by 
Michael P. Balaban, Las Vegas. Judge 
Gordon was appointed by President 
Barack Obama. 

NORTH CAROLINA – In Kadel v. 
Folwell, pending in the U.S. District 

Court for the Middle District of North 
Carolina, Lambda Legal is representing 
transgender state employees whose 
gender-affirming health care costs are 
specifically excluded from coverage 
under the insurance plan provided by 
the state for its employees. In Kadel 
v. Folwell, 2022 WL 1046313 (April 
7, 2022), U.S. District Judge Loretta 
C. Biggs granted a motion to file an 
amicus brief by “eight leading medical, 
mental health, and other health care 
organizations” who “represent hundreds 
of thousands of physicians and 
mental-health professionals, including 
specialists in family medicine, mental 
health treatment, internal medicine, 
endocrinology, obstetrics and 
gynecology, and thousands of nurses.” 
The amicus brief is submitted in support 
of Lambda’s motion for summary 
judgment in the case, which is pending 
before the court. The state defendants 
opposed the motion, claiming that it 
fails to comply with requirements for 
expert testimony. Judge Biggs’s reply to 
this is that “Defendants do not cite, and 
this Court is not aware of any opinion 
requiring Amicus briefs to comply with 
the rules of Federal Rules of Evidence.” 
She noted that similar amicus briefs had 
been accepted and expressly relied upon 
for scientific knowledge in numerous 
cases involving transgender legal issues, 
most notably Grimm v. Gloucester 
County School Board, 972 F.3d 586 (4th 
Cir. 2020), where the court expressly 
stated that an amicus brief similar to 
the one at issue here was “invaluable” in 
developing the background information 
necessary to rule on the case. (North 
Carolina is, of course, within the 4th 
Circuit.) “Here,” wrote Judge Biggs, 
“the court likewise finds Proposed 
Amici’s perspective useful in developing 
a background understanding of what 
it means to be transgender and the 
implications of being unable to receive 
medical treatment for gender dysphoria. 
Proposed Amici have a special interest 
as representatives of a great number of 
medical providers in North Carolina 

who provide many of the medical 
services at issue in this suit.” Judge 
Biggs was appointed by President 
Barack Obama.

OHIO – Shawnee State University and 
Professor Nicholas Meriwether reached 
a settlement in his 1st Amendment 
lawsuit against the University, which 
had disciplined him for misgendering 
a transgender student in violation of 
University policy. Meriwether sued, 
represented by attorneys associated 
with Alliance Defending Freedom 
(ADF), claiming that misgendering a 
student is a protected activity under the 
1st Amendment, a claim rejected by U.S. 
Magistrate Judge Karen L. Litkovitz and 
District Judge Susan J. Dlott, former 
chief judge of the U.S. District Court 
for the Southern District of Ohio, a 
Bill Clinton appointee. The argument 
was accepted, however, by a 6th Circuit 
panel consisting of two Donald Trump 
appointees, Amul Thapar (who wrote 
the opinion) and Joan Larsen, and a 
senior circuit judge who was appointed 
by George W. Bush, David McKeague. 
The 6th Circuit denied rehearing 
en banc, which is not surprising, 
considering that 11 of the 16 active 
judges on the circuit are appointees 
of Trump (6) or George W. Bush (5). 
Instead of seeking further review in 
the Supreme Court, the University 
negotiated a settlement with Professor 
Meriwether, who will receive $400,000 
and immunity from any discipline for 
misgendering students. Pursuant to 
the settlement agreement, the district 
court dismissed the case on April 14. 
The University adamantly protests any 
conclusion that it is admitting having 
violated Meriwether’s rights, describing 
this settlement as being motivated 
entirely by economics. But by its action, 
the University effectively licenses 
faculty members who are gender 
identity dissenters to freely misgender 
students. See Meriwether v. Trustees 
of Shawnee State University, 2019 WL 
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4222598 (S.D. Ohio, Sept. 5, 2019) 
(magistrate report and recommendation, 
dismiss for failure to state a claim), 
2020 WL 704615 (S.D. Ohio, Feb. 12, 
2020) (accepting magistrate’s report 
and recommendation), reversed and 
remanded, sub nom Meriwether v. 
Hartop, 992 F.3d 492 (6th Cir., March 
26, 2021), rehearing en banc denied, 
July 8, 2021. 

RHODE ISLAND – In Family Dollar 
Stores of Rhode Island, Inc. v. Araujo, 
2022 WL 1112441, 2022 R.I. LEXIS 
32 (April 14, 2022), the Supreme Court 
of Rhode Island divided 3-2 over 
the question whether the settlement 
agreement that Justin B. Araujo signed 
to resolve a dispute over Workers 
Compensation benefits for an on-the-
job injury would block his HIV-related 
discrimination claim involving the 
subsequent loss of his job. He filed 
the compensation claim on January 
18, 2012, the day after his injury, and 
received benefits for seven months, 
and then further benefits beginning in 
April 2013 for continuing disability due 
to the same injury. In September 2014, 
Araujo’s attorney wrote to the employer, 
which had since learned of Araujo’s 
HIV status, that Araujo had been 
constructively discharged in February 
and intended to file a discrimination 
complaint with the R.I. Human Rights 
Commission. Araujo subsequently 
signed a settlement agreement with a 
broadly worded release of any claims 
against the company, with no mention 
being made one way or the other of a 
pending discrimination charge before 
the state agency. Family Dollar then 
filed suit in Superior Court seeking a 
declaratory judgment that the release 
barred the HIV discrimination claim, 
and sought summary judgment. The 
trial judge decided that the release as 
worded could support either Family 
Dollar’s interpretation – that it was 
released from the HIV discrimination 
claim – or Araujo’s contention that the 

settlement only extended to the Workers 
Compensation claim and any future 
claims he might have stemming from 
that workplace injury. As such, the 
trial judge found that it was ambiguous 
and summary judgment was denied 
to the employer. Araujo then filed 
his own summary judgment motion, 
and the trial judge ruled in his favor, 
declaring that the release did not bar 
the discrimination claim. Family Dollar 
appealed and convinced a majority of 
the Rhode Island Supreme Court that the 
release had unambiguously waived all 
claims against the company, reversing 
the summary judgment granted to 
Araujo. The majority opinion, by Justice 
William P. Robinson, III, went with the 
plain meaning of the broadly drafted 
release. “The unambiguous language 
of the Release clearly expresses the 
parties’ intent to address both Mr. 
Araujo’s workers’ compensation claim 
and also any other claims that he could 
conceivably make against Family Dollar 
(and Sedgwick [the compensation 
insurer],” he wrote. Dissenter Melissa 
Long, joined by the chief justice, 
agreed with the trial judge that there 
was ambiguity about the scope of the 
release, and would resolve the issue in 
favor of Araujo. The parties were aware 
of his discrimination claim pending at 
the time of the settlement agreement, but 
made no mention of it in the release, and 
the dissent pointed out that ambiguities 
are resolved against the drafter of the 
instrument – in this case, counsel for 
Family Dollar. “I deem the omission of 
any explicit reference to a known claim 
to be significant,” she wrote, arguing 
that “the undisputed extrinsic evidence, 
properly considered in light of the facial 
ambiguity of the Release, demonstrates 
that Family Dollar paid $20,000 in 
consideration of the workplace injury 
and the commutation of future weekly 
indemnity benefits. The parties agreed 
to include in the waive any potential 
claims arising under the workers’ 
Compensation Act only.” But the 
majority voted to reverse the trial judge 

and order that judgement be entered in 
favor of Family Dollar on its declaratory 
judgment claim. Araujo is represented 
by Eric B. Mack and Matthew D. 
Strauss.

TENNESSEE – B.A.P., a student at 
Livingston Academy in the Overton 
County School District, wore a t-shirt 
to school with the following statement 
imprinted on it: “Homosexuality is a 
sin – 1 Corinthians 6:9-10.” Her teacher, 
Stephen Henson, told her to report to 
the principal’s office. The principal, 
Richard Melton, asked her whether 
she had brought anything to school 
that she could wear over the t-shirt, 
which would not be allowed under 
the school’s dress code because “it 
included a message that was sexually 
connotative.” She said she had not, and 
he called her parents, speaking with her 
father, Richard Penkoski, who contested 
Melton’s interpretation of the dress 
code and asserted that his daughter 
had a right to wear the t-shirt in school. 
When the principal would not back 
down, Mrs. Penkoski came to school 
and took B.A.P. home. It was made 
clear to them that B.A.P. was prohibited 
from wearing the t-shirt to school and 
she was marked absent for that day. 
The Penkovskis sued the school board, 
as well as Melton and Henson in their 
individual capacities, alleging violations 
of free speech, due process and equal 
protection. In B.A.P. v. Overton County 
Board of Education, 2022 WL 1256657 
(M.D. Tenn., April 27, 2022), Chief U.S. 
District Judge Waverly D. Crenshaw 
disposed of motions to dismiss by 
Melton and Henson. Judge Crenshaw 
found that their claims of qualified 
immunity could not be resolved on a 
motion to dismiss, due to inadequate 
information in the record (which at this 
point consists solely of the complaint) 
to give context in which to analyze the 
legal issues under Tinker v. Des Moines 
Independent Community School 
District, 393 U.S. 503 (1969), the leading 
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authority concerning First Amendment 
free speech rights of students, and the 
judge reached a similar conclusion 
regarding the motion to dismiss the free 
speech claim. However, Judge Crenshaw 
concluded that Mr. Penkoski’s claims on 
his own behalf should be dismissed, as 
the 42 U.S.C. Sec. 1983 constitutional 
claims were personal to B.A.P., and that 
the complaint did not sufficiently state 
a due process or equal protection claim 
against Melton or Henson. The school 
board had not filed a motion to dismiss, 
so any defenses it might have were not 
addressed. As to a First Amendment 
allegation against Melton of “failure 
to train” Henson, the court found that 
“Plaintiffs do not make allegations from 
which the Court can reasonably infer 
that Melton participated in Henson’s 
action before B.A.P. arrived in his office, 
or that Melton had actual knowledge of 
a breakdown in the proper working of 
the school. Accordingly, B.A.P. cannot 
pursue First Amendment claims against 
Melton based on a theory of supervisory 
liability.” Judge Crenshaw was 
appointed by President Barack Obama. 

VIRGINIA – Do gay people really expect 
to be able to thrive as administrative 
employees at an institution such as 
Liberty University, a “Christian” 
institution with hardline right-wing 
views? Sounds like “Daniel in the 
Lion’s Den” to us. Consider the case 
of Leequan McLaurin, who in June 
2020 resigned his position as Liberty 
University’s Associate Director of 
Student Engagement and Director of 
Diversity Retention. He claims he was 
constructively discharged by being 
subjected to “sexual, racial, and religious 
harassment so severe and pervasive that 
he was compelled to seek employment 
elsewhere,” wrote Senior U.S. District 
Judge Norman K. Moon in his opinion 
finding that Liberty is entitled to 
summary judgment because McLaurin 
never filed a formal complaint within 
the University’s grievance system 

seeking redress for the harassment. 
McLaurin v. Liberty University, 2022 
WL 1143534, 2022 U.S. Dist. LEXIS 
70659 (W.D. Va., April 18, 2022). 
Under a pair of decisions, Faragher 
v. City of Boca Raton, 524 U.S. 775 
(1998) and Burlington Industries, Inc. 
v. Ellerth, 524 U.S. 742 (1998), the U.S. 
Supreme Court ruled that an employer 
is not responsible under Title VII for 
discriminatory harassment by plaintiff’s 
co-workers, including supervisors and 
managers, if the employer has a policy 
banning such discrimination and a 
process that seriously addresses such 
claims that are formally brought to 
the attention of the company, and the 
employee does not avail himself of 
this grievance system. Title VII puts 
liability on employers, not directly on 
co-workers or supervisors who engage 
in discriminatory conduct, and the 
Court reasoned that an employer should 
not be liable for discrimination if it has 
a policy against such discrimination 
and takes appropriate action when it 
receives complaints of discrimination. 
According to Judge Moon’s opinion, 
McLaurin alleged having met numerous 
times with the Human Resources 
Department to complain about the 
activities of various individuals, but 
he never expressly raised the issues of 
discrimination because of sex, race 
or religion. The court was unwilling 
to find that McLaurin’s actions were 
sufficient to put the company on notice 
of the Title VII issues. Thus, finding 
that Liberty University had the benefit 
of the “Faragher/Ellerth Defense,” 
he granted its motion for summary 
judgment, “without commenting on 
whether McLaurin has otherwise 
alleged circumstances constituting a 
hostile work environment.” McLaurin 
is represented by Plaintiff: Bernard 
Joseph DiMuro, DiMuroGinsberg, PC, 
Alexandria, VA; and David Henderson, 
Jay Ellwanger, and Autumn Lynne 
Keefer, of Ellwanger Law LLLP. Judge 
Moon was appointed by President Bill 
Clinton.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

CALIFORNIA – In 1980, Stephanie 
Sommers, a single woman, was found 
dead in her apartment, with wounds 
and disarray pointing to a murder 
following a rape, and two rape kits were 
prepared. At the time, DNA testing 
was not performed on the rape kits, 
and the technology was not sufficiently 
developed for it to lead to a suspect. 
The identity of the killer remained a 
mystery. In 2004, however, DNA testing 
have advanced, the LAPD developed a 
look-back program using DNA testing 
of rape kits to try to solve mysterious 
murders. A DNA match was found with 
Harold Parkinson, who was eventually 
charged with murder in 2016 with the 
special circumstance allegations that 
he was engaged in the commission of 
a rape, and that he had previously been 
convicted of second degree murder in 
another case. At trial, the prosecution 
offered evidence from several witnesses 
that Sommers was a lesbian, had no 
interest in men, and had “shuddered” 
at the thought of sex with a man, and 
this evidence was admitted over defense 
objections. The trial judge decided that 
at the time, Sommers’ statements to 
others that she was a lesbian could be 
considered “statements against interest” 
and that they were relevant as “state of 
mind” evidence, and thus admissible. 
The jury convicted Parkinson on all 
charges and he was sentenced to life 
without possibility of parole. In People 
v. Parkinson, 2022 WL 1222867 (Cal. 
2nd Dist. Ct. App., April 26, 2022), the 
court of appeal dealt with Parkinson’s 
appeal on several grounds. One of them 
was his contention that the hearsay 
evidence concerning Sommers’ sexual 
orientation should not have been 
admitted, which would counter the 
conviction on rape, as he argued that 
without that evidence there was nothing 
in the record to support a rape charge. 
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The court found that the evidence was 
admissible under the two exceptions 
to the hearsay rule identified by the 
trial judge (LA County Superior Court 
Judge Kathleen Kennedy). In the 
court of appeal opinion, Justice Judith 
Ashman-Gerst wrote, “While the trial 
court did not specifically determine 
that Sommers’s other statements to her 
friends about her sexual orientation 
were admissible under the state-of-
mind hearsay exception, they also were 
relevant to explain Sommers’s mindset 
that she was a lesbian and would not 
have consented to sex with defendant . 
. . Since defendant’s sperm was inside 
Sommers’s vagina at the time of her 
murder, her state of mind regarding 
whether she consented to have sex with 
him was an issue in this case. These 
statements were also ‘offered to prove or 
explain acts or conduct’ of Sommers in 
the moments before she was murdered. 
Again, it is highly unlikely that a lesbian 
who ‘shuddered’ at the thought of being 
with a man would have consensual 
sex with a man that she just met.” 
Endorsing Judge Kennedy’s analysis of 
the statement against interest exception, 
Justice Ashman-Gerst wrote, “The trial 
court reasonably recognized that the 
social climate as to sexual orientation 
was very different in the 1970’s. Sommers 
was presumably aware that there might 
have been negative social consequences 
associated with declaring her sexual 
orientation. And, there is no indication 
in the record that declaring Sommers’s 
sexual orientation would improve her 
social standing.” Furthermore, given the 
conclusive DNA evidence identifying 
Parkinson, admission of this hearsay 
would be “harmless error” in any event, 
according to the court, as “the evidence 
conclusively established that defendant’s 
DNA and sperm were present inside 
Sommers’s vagina when she was found 
dead in her bedroom. And, the lack of 
sperm on Somers’s external genitalia 
indicates that she was killed in her 
bed after or immediately before being 
raped.” All the circumstances recorded 

by the police who found the body tended 
to confirm the scenario advanced by the 
prosecution and believed by the jury. 

OHIO – In State v. Morris, 2022 WL 
1182326, 2022 Ohio App. LEXIS 
1217 (Ohio Ct. App., 8th Dist., April 
21, 2022), the defendant is an HIV+ 
man who engaged in sexual conduct 
without revealing his HIV status to 
his sexual partners. None of them 
were infected as a result of the sexual 
activity. Two of his sexual partners 
were adults, and two were minors, a 
brother and sister who lived with the 
defendant. He entered a guilty plea on 
advice of his defense counsel, and was 
very upset that the sentence he received, 
23 years, was longer than what he was 
“promised” by his defense counsel. 
Of course, the appellate court rejected 
any notion that this meant counsel 
had provided ineffective assistance, 
noting that the maximum guidelines 
sentence for his offenses would have 
been more than twice as long as the 
sentence he received, and that counsel 
had apparently conducted substantial 
discovery in this case. Defendant’s 
argument on appeal that his sentence 
should have been shorter because his 
victims were not infected did not cut 
any ice with the court, which pointed 
out that the relevant statutory provision 
on HIV-disclosure requirements did not 
require proof of infection. “In short, 
Morris’s argument that none of the 
victims became infected with HIV and, 
therefore, the consecutive-sentencing 
findings are not clearly and convincingly 
supported by the record, misses the 
point – his criminal conduct was not 
dependent on that fact.” Defendant’s 
counsel on appeal is Susan J. Moran.

OREGON – The defendant, Dnay A. 
Lockhart, is a transgender woman who 
had not undergone gender-affirming 
surgery but presented as female. At 
the time of the incident for which she 

was prosecuted, she was 28. She was 
in the public library, and was flirting 
with a teenage boy, K, who was a few 
days short of his 17th birthday. After 
some flirting and K’s apparent interest 
in having some sexual contact with 
Lockhart, she led him to the men’s 
room and entered a stall with him. She 
pushed down on his right shoulder until 
he was kneeling before her, and with 
her other hand dropped her sweatpants, 
revealing an erect penis, she pulled his 
head forward and penetrated his mouth. 
According to her, it was all consensual 
and went on for a pleasurable period of 
time, 10-15 minutes. According to K, 
he had perceived Lockhart as a woman 
with whom he would like to have sexual 
contact, based on her appearance, body 
shape and demeanor. He willingly 
followed her in the men’s room and the 
individual stall. He testified that he was 
surprised when she pulled down her 
sweatpants and he confronted an erect 
penis, and that he was not interested 
in have oral sex, but he “froze” and let 
her guide him into doing it for a few 
minutes. He later told somebody about it 
and this prosecution of Lockhart ensued. 
A jury convicted her of first-degree 
sexual abuse (sodomy), which occurs 
when a person “subjects another person 
to sexual contact” and “the victim is 
subjected to forcible compulsion by the 
actor.” Because of his age, K was not 
legally capable of consenting. If this 
was consensual, a crime would still have 
been committed but of a lesser degree 
carrying a smaller sentence. The issue 
on appeal was whether, in light of all the 
testimony, the jury finding on “forcible 
compulsion” should be set aside and the 
matter remanded for resentencing. The 
Court of Appeals issuing a Per Curiam 
ruling that affirmed by an equally 
divided court, accompanied by lengthy 
concurring and dissenting opinions in 
which the judges dissected the testimony 
(quoted at length), disagreeing about 
whether this case was consensual in 
fact or whether K had been compelled 
forcibly to submit. Fascinating reading. 
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State of Oregon v. Lockhart, 319 Or. 
App 89 (En banc, April 13, 2022). 
Lockhart’s defense was provided by the 
Public Defender’s Office.

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

SUPREME COURT – On April 26, 
2022, the U.S. Supreme Court heard oral 
argument in a case presenting the issue 
of when, if ever, can a federal District 
Court order a warden to transport a 
prisoner to a hospital for discovery 
purposes. Shoop v. Twyford, 21-511 
(Apr. 26, 2022). This case could affect 
the ability of LGBT prisoners to obtain 
orders in the discovery phase of litigation 
for “outside” medical examinations 
in cases involving, for example, HIV/
AIDS, COVID, or gender dysphoria – 
or seeking independent confirmation of 
rape or other assault or use of excessive 
force. Twyford was sentenced to death 
in Ohio, and he is proceeding on 
collateral challenge to this sentence, 
so this specific case sounds in habeas 
corpus – but oral argument expanded 
the issue to transport of prisoners for 
discovery more generally. (The case 
should not affect the ability of a judge 
to enter a final or preliminary injunction 
that includes transport of a prisoner 
as part of relief, after the prisoner has 
won or made a preliminary showing of 
likelihood of prevailing.) Here, Twyford 
sought CT and PET tests of his frontal 
lobes, which have bullet fragments, to 
try to show cognitive impairment as 
an unpresented mitigating factor at the 
time of the crime and at the sentencing. 
His request was supported by a head 
neurologist at the hospital that Ohio 
uses as its main acute care facility for 
prisoners. The District Court ordered 

the testing under the All Writs Act, 28 
U.S.C. § 1651, over the objections of 
the State. The Sixth Circuit accepted an 
interlocutory appeal and affirmed, and 
the Supreme Court granted certiorari 
on three issues: whether such orders are 
immediately appealable, as “collateral” 
under 28 U.S.C. § 1291; whether such 
orders can be issued under the All 
Writs Act; and whether the order was 
appropriate here. [Note: In the 1990’s 
this writer obtained “outside” medical 
examinations of inmates in two cases, 
using writs of habeas corpus ad 
testificandum returnable at hospitals, 
but they were issued without objections 
in civil rights cases in the S.D.N.Y.] The 
bulk of the argument here concerned 
allowing interlocutory appeals. The 
Solicitor General appeared and argued 
for the United States that interlocutory 
appeals on this point should be 
available, if the writ is granted but not 
if the writ is denied. This argument 
seemed to get little traction. Justice 
Sotomayor (the only justice to have 
served in the District Court – although 
this will change when Justice Jackson 
is seated) observed that F.R.C.P. 35(a) 
authorizes a District Court to order a 
physical examination, and Rule 35(a)(1) 
specifically extends the rule to persons 
“in custody.” Oral. Arg. Tr. 25, 31. Chief 
Justice Roberts noted that the All Writs 
Act has historically been given broad 
interpretation to fill interstices. Id. 19. 
Few seemed comfortable with allowing 
interlocutory appeals on this point, when 
mandamus is available to curb District 
Court judges who stray too far. It is 
difficult to predict from oral argument, 
but this writer surmises the Supreme 
Court will not want more capital cases 
in the Courts of Appeals.

CALIFORNIA – Pro se inmate Daniel 
Joseph Young, presumably transgender, 
sued because defendants did not respond 
to her suicidal reports until after she 
swallowed razor blades and then used 
excessive force against her, in Young v. 

Lynch, 2022 WL 1271381 (E.D. Calif., 
Apr. 28, 2022). U.S. Magistrate Judge 
Deborah Barnes screened the complaint 
and allowed Young to proceed on claims 
of deliberate indifference to her health 
(suicidal ideation) and of excessive force, 
because she allegedly was slammed to 
the ground and punched while officers 
yelled transphobic slurs. Young also 
alleges that defendants retaliated 
against her for complaining and that the 
warden maintained an “environment” of 
deliberate indifference. The allegations 
exceed reasonable force needed to 
maintain discipline under Wilkins v. 
Gaddy, 559 U.S. 34, 37 (2010) ; and 
Hudson v. McMillian, 503 U.S. 1, 7 
(1992). The claims are not specific 
enough to establish retaliation under 
the First Amendment, neither is the 
“environment” claim against the warden. 
Although Young made claims under 
the federal Prison Rape Elimination 
Act and its California counterpart, the 
Sexual Abuse in Detention Elimination 
Act, Judge Barnes finds that neither 
implies federal causes of action. The 
officer who left Yong unattended for 
“a significant period of time after she 
told him she was suicidal . . . . [and] 
[a]s a result, plaintiff self-harmed by 
swallowing razor blades,” stays in the 
case on deliberate indifference. Judge 
Barnes gives Young a choice: proceed 
on the cleared claims or file an amended 
complaint. She includes detailed 
instructions as to how to amend. These 
include a form on which Young can 
choose to amend or to go forward on the 
approved claims. If she does not amend, 
it says: “Plaintiff understands that by 
going forward without amending the 
complaint she is voluntarily dismissing 
all other claims.” This appears contrary 
to Lacey v. Maricopa County, 693 F.3d 
896, 927-8 (9th Cir. 2012) (en banc), 
where the Court disapproved the 
coercive “Hobson’s choice” of making 
a plaintiff choose between amending 
the complaint and forfeiting her rights 
to appeal the dismissal of claims in 
the original complaint. As a practical 
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matter, however, Young should probably 
take the partial win. 

DELAWARE – Chief U.S. District 
Judge Colm Felix Connolly purports 
to take pro se gay inmate Stevie A. 
Jones’s allegations as true for purposes 
of screening the complaint, then he 
proceeds not to do so – and he misstates 
the law, as well, in Jones v. Calloway, 
2022 WL 1016399 (D. Del., Apr. 5, 
2022). As Judge Connolly puts it: 
at intake in the Sussex Correctional 
Institution, defendant sergeant Calloway 
asked Jones “if he was gay and what 
he weighed . . . . Calloway made a 
disparaging comment and told Plaintiff 
that he was increasing his weight in the 
system because Calloway did not want to 
deal with placing Plaintiff in protective 
custody . . . . Plaintiff alleges that 
Calloway failed to follow institutional 
policy with regard to ‘small homosexual 
individuals,’ that Calloway violated 
Plaintiff’s right to Equal Protection 
by not affording him the same rights 
as other inmates because Plaintiff is 
homosexual, and that Calloway violated 
the Eighth Amendment by subjecting 
Plaintiff to physical and sexual abuse 
from general population inmates.” Jones 
also pled that defendant officer Diaz, on 
the instigation of Calloway, called him 
a “fucking fag” in front of “the entire 
inmate population in the recreation yard 
. . . yelled “lock the fuck in fag” [when 
Jones protested, and] . . . “pepper sprayed 
Plaintiff in the face at point blank range 
and slammed Plaintiff to the ground.” 
Diaz also allegedly destroyed Jones’ 
property, including his legal work, 
and filed charges against him. Judge 
Connolly allowed Jones to proceed on 
a claim for excessive force based on the 
pepper spray and for denial of access to 
court under the First Amendment for 
destroying his legal property, since there 
was allegedly proof that his sentence was 
incorrect. Judge Connolly denies claims 
of discrimination, equal protection, and 
protection from harm, as frivolous. He 

allows no claims against the warden, 
despite Jones’ allegations that he wrote 
to the warden on multiple occasions and 
that the warden personally reviewed his 
discipline and lost property claims. He 
cites this case and parenthetical: Davis 
v. Correctional Med. Services, 436 
F. App’x 52 (3d Cir. 2011) (affirming 
dismissal of claim that prison official 
who did not respond to a letter written by 
inmate failed to allege a constitutional 
violation). He finds insufficient 
allegations of conspiracy. Perhaps most 
disturbing is Judge Connolly’s treatment 
of the equal protection claim. Citing 
decisions going back to 1973, Judge 
Connolly rules that homosexuals are 
not a protected class. He ignores the 
Supreme Court’s decision in Bostock 
v. Clayton County, 590 U.S. ___, 140 
S. Ct. 1731, 1741 2020), holding that 
LGBT plaintiffs are protected by the 
prohibition against sex discrimination 
under Title VII, and its earlier ruling 
that LGBT people are protected as 
a class under the Equal Protection 
Clause in Romer v. Evans, 517 U.S. 620 
(1996). Gender has been a quasi-suspect 
classification in the Third Circuit, 
entitled to intermediate equal protection 
scrutiny, since at least Hassan v. City of 
New York, 804 F.3d 277, 298-9 (3d Cir. 
2015). See also, Glenn v. Brumby, 663 
F.3d 1312, 1319 (11th Cir. 2011) (applying 
heightened scrutiny to the firing of a 
transgender employee of the Georgia 
General Assembly). Bostock recognized 
LGBT discrimination as gender 
discrimination. It is shameful for Judge 
Connolly to call this claim “frivolous.” 
Jones’ allegations, as quoted by Judge 
Connolly, also constitute a direct 
violation of the Prison Rape Elimination 
Act requirement that officers screen 
potential victims of sexual assault 
based on sexual orientation and build. 
See 28 C.F.R. § 115.41. Judge Connolly 
upheld the intentional flaunting of that 
requirement. Judge Connolly also denied 
Jones’ request for counsel. Someone 
should appear and challenge this chief 
judge’s homophobic decision. Judge 

Connolly was nominated by President 
George W. Bush, but the Senate 
Judiciary Committee did not take up the 
nomination. He was nominated a second 
time by Donald J. Trump and confirmed 
by the Senate in 2018.

FLORIDA – Pro se plaintiff Rhonda 
Fleming, presumably cisgender, objects 
to being held at FCI Tallahassee in 
dorm housing, where she shares rooms, 
toilets, showers, and other spaces “with 
prisoners who have male genitalia.” In 
Fleming v. Federal Bureau of Prisons, 
2022 WL 1005069 (N.D. Fla., Feb. 22, 
2022), U.S. Magistrate Judge Michael 
J. Frank dismissed most of Flemings’ 
claims. Although he finds that the 
Prison Rape Elimination Act [PREA] 
does not provide a cause of action, 
Judge Frank relies on its classification 
scheme of identifying potential victims 
– specifically screening under 28 C.F.R. 
§ 115.41 – as part of the justification for 
the housing policies being challenged. 
Fleming maintains that her religion 
opposes “transgenderism” and that 
exposing herself unclothed to “men” 
or to see “men” unclothed violates 
both her religion and her privacy. She 
says she has been “bullied” for not 
using feminine pronouns with such 
inmates. Judge Frank dismisses much 
of the case as duplicative of a lawsuit 
Fleming filed in the Northern District 
of Texas, including a facial challenge 
to the BOP’s transgender policies. He 
rules that Fleming’s constitutional 
claims for damages would constitute an 
“extension” of Bivens to reach “privacy,” 
which is not warranted. As to injunctive 
relief, there is no basis for a claim under 
the Eighth Amendment because the 
challenged conduct is not serious enough 
and the defendants’ state of mind is not 
“culpable” disregard to a specific risk, 
citing Thomas v. Bryant, 614 F.3d 1288, 
1304 (11th Cir. 2010). To the extent that 
Fleming is challenging conditions at 
FCI Tallahassee, the Texas litigation 
is not duplicative, so she may proceed 
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against the warden for injunctive relief 
on her privacy claim. Judge Frank cites 
Fortner v. Thomas, 983 F.2d 1024, 1030 
(11th Cir. 1993) (involving cross-gender 
inmate strip searches). Her claim under 
the Religious Freedom Restoration Act, 
42 U.S.C. §§ 2000bb, et seq., is likewise 
“plausible,” as to FCI Tallahassee and 
her allegations of interfering with 
tenets of “modesty” and requiring her 
to use feminine pronouns. Judge Frank 
declines to hear claims of negligence 
and intentional infliction of emotional 
distress, either under the Federal Tort 
Claims Act or as supplemental state 
claims. Fleming filed objections to 
Judge Frank’s recommendations, which 
were heard by Chief U.S. District Judge 
Mark E. Walker, in Fleming v. Federal 
BOP, 2022 WL 1003184 (N.D. Fla., 
Apr. 4, 2022). With one exception, he 
accepts Judge Frank’s decision. In the 
Texas litigation, the District Court did 
not reach the intentional infliction and 
supplemental claims, finding them 
mooted by Flemings’ transfer to Florida. 
Hence, there was no decision on their 
merit in Texas, and they may proceed 
for now in Florida as to declaratory and 
injunctive relief. 

FLORIDA – Equality Florida and 
individual co-plaintiffs filed suit on 
March 31 in the U.S. District Court 
for the Northern District of Florida 
against Governor Ron DeSantis, the 
Florida State Board of Education and 
various other individuals and agencies 
challenging the constitutionality of 
H.B. 1557, the “Don’t Say Gay” law. 
Causes of action were asserted under 
the Due Process and Equal Protection 
Clauses of the 14th Amendment, the 
1st Amendment, and Title IX of the 
Education Amendments of 1972. 
The complaint seeks declaratory and 
injunctive relief and damages. Lead 
attorney on the complaint is Roberta 
A. Kaplan, of Kaplan Hecker & Fink 
LLP, New York, joined by the National 
Center for Lesbian Rights and local 

counsel Elizabeth F. Schwarz of Miami, 
Florida. Equality Florida v. DeSantis, 
Civil Action No. 4:22-cv-00134-AW-
MJF (filed March 31). Judge Winsor 
was appointed by President Donald J. 
Trump and confirmed on a party-line 
vote. Guess what will happen when 
plaintiffs seek a preliminary injunction 
seeking to block enforcement while the 
case is pending?

ILLINOIS – Pro se inmate Michael Lee 
(sexual orientation and gender identity 
unknown) filed a civil rights case 
against a correction officer (Gonzalez) 
for sexual harassment and against a 
sergeant (Shelby) for failure to protect, 
in Lee v. Gonzalez, 2022 WL 1204762 
(S.D. Ill., Apr. 22, 2022). Chief U.S. 
District Judge Nancy J. Rosenstengel 
screened the case. Lee alleged that 
Gonzalez told him that he (Gonzalez) 
thought Lee was transgender and that 
he (Gonzalez) “liked transgenders.” 
Gonzalez then pulled on Lee’s 
undershorts while escorting Lee to the 
shower and pinched his “butt,” while 
complimenting it. Lee complained 
to Shelby, who told Lee to “file a 
grievance,” which Lee did. The outcome 
is unknown, but Gonzalez learned of it 
and told Lee that “nothing” would come 
of it. Gonzalez continued to harass Lee 
verbally and to make comments about 
his “butt.” Lee complained to Shelby 
only once and did not report the ongoing 
harassment. Judge Rosenstengel allows 
Lee to proceed on an Eighth Amendment 
claim of harassment by Gonzalez, citing 
Beal v. Foster, 803 F.3d 356, 357-58 
(7th Cir. 2015) (verbal harassment plus) 
– the touching apparently moving the 
case beyond “mere” verbal harassment. 
She finds the claim against Shelby 
for failure to protect Lee under the 
Eighth Amendment to be insufficient 
to proceed, because of Shelby’s limited 
involvement and no allegation of 
indifference by Shelby to an ongoing 
problem. The dismissal is without 
prejudice. Judge Rosenstengel also sets 

forth a means of service and directs 
Gonzalez to file papers in response to 
the allegation.

ILLINOIS – Months ago, Chief U.S. 
District Judge Nancy J. Rosenstengel 
indicated that she would appoint a 
F.R.C.P. Rule 53 monitor to oversee 
compliance with the injunctive relief for 
a certified class of transgender Illinois 
prisoners. In Monroe v. Meeks, 2022 
WL 1017841 (S.D. Ill., Apr. 5, 2022), she 
appoints one of what will be two such 
“Co-Monitors” – done at the behest 
of the Illinois DOC, who argued that 
the duties should be split and would 
“strain the expertise and resources of a 
single candidate.” Judge Rosenstengel 
appoints Amanda L. Harris, M.D., to 
be the first Co-Monitor, whose duties 
will be to oversee the injunctive relief 
regarding: hormone therapy (provision 
of initial and ongoing hormone 
treatment and follow-up blood work at 
regular intervals, titration of dosages, 
follow-up testing/treatment indicated 
by safety labs); gender affirming 
surgery evaluation, scheduling, hair 
removal services, and pre- and post-
operative care (including monitoring 
the Continuing Quality Improvement 
program and providers’ compliance with 
the directive on training and continuing 
education); and transfers to achieve 
medically necessary social transition 
(including transfers to facilities 
matching the inmate’s expressed 
gender). Dr. Harris will submit regular 
and reports (provision of initial and 
ongoing hormone treatment) to counsel 
and to the court, and she will assist “the 
parties’ development of remedial plans, 
including possible further revisions 
to IDOC’s Administrative Directives 
governing transgender prisoners. Dr. 
Harris may arrange conferences with 
counsel for the parties and with IDOC 
staff as appropriate, which may include 
coordination with the second Co-
Monitor after that person is appointed.” 
Judge Rosenstengel also prescribes a 
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process for appointment of a second 
Co-Monitor, whose duties will include 
overseeing compliance with injunctive 
relief concerning: access to gender-
affirming commissary items (clothing, 
personal care, and hygiene); elimination 
of cross-gender body searches and 
implementation of IDOC’s transgender 
identification policy (including access 
to private showers); and training (on 
transgender issues and awareness for 
all correctional staff). The defendants 
are directed to permit the Co-Monitors’ 
access to facilities, staff, and inmates. 
The Co-Monitors will be compensated 
by the court from funds appropriated 
under 18 U.S.C. § 3006A for payment 
of court-appointed counsel (currently 
$158/hour), plus costs reasonably 
incurred. Judge Rosenstengel appends 
in full her lengthy Opinion & Order 
of December 13, 2021, justifying the 
need for a Rule 53 Monitor to assure 
compliance with the injunctive relief 
ordered by the Court. 

INDIANA – Pro se transgender inmate 
Anastaisa Renee (a/k/a Elmer D. 
Charles) sues the warden of her men’s 
prison for damages and injunctive relief 
related to her protection from harm and 
her medical care, in Charles v. Neal, 
2022 WL 1091514 (N.D. Ind., Apr. 12, 
2022). Senior U.S. District Judge Robert 
L. Miller Jr., had earlier dismissed 
claims against the Indiana Governor 
and the Indiana Commissioner of DOC. 
The Indiana DOC had given Renee a 
single cell and a shower-alone permit. 
It also allowed her to hang a curtain 
on her cell window to block undressing 
and personal hygiene activities. She 
has been allowed feminine underwear 
and has been on hormones for eight 
years. She protests a failure to assign 
her to a women’s prison, claiming fear 
of attack. Although the court accepts 
that Renee has subjective fear, she 
holds a Prison Rape Elimination Act 
screening classification as both a victim 
and an aggressor. Judge Miller finds 

that, at times, Renee has denied she felt 
threatened. Indiana DOC has conducted 
four or five classification reviews, but 
her convictions of sexual assault on 
a female taxi driver and her failure to 
show actual assaults or particularized 
threats at her current incarceration 
have prevented her reassignment to a 
women’s prison. Although an Indiana 
state court granted her a gender change 
marker on her birth certificate, Indiana 
DOC refuses to use her new name 
or address her with female pronouns 
(although Judge Miller does). Judge 
Miller finds there is no constitutional 
right to the transfer or to the preferred 
pronouns, so no injunctive relief is 
available, citing Santiago v. Walls, 599 
F.3d 749, 756 (7th Cir. 2010). For similar 
reasons, qualified immunity would 
prevent damages. On medical care, since 
Renee is receiving hormones, there is no 
right to further transition under Seventh 
Circuit or Supreme Court precedent, 
citing Campbell v. Kallas, 936 F.3d 
536, 549 (7th Cir. 2019). Looking at the 
pleadings, the medical claim is not well 
framed, and this writer believes that a 
pro se inmate, unable to marshal expert 
testimony, would likely never be able 
to make a case for gender confirmation 
surgery. Judge Miller was appointed to 
the District Court at age 35 by President 
Reagan. Chief Justice Roberts named 
him to a seat on the FISA Court in 2020.

KENTUCKY – This litigation 
concerns the provision of hormones 
to transgender prisoner Ashley Heath 
Baker in Kentucky prisons, where the 
state has contracted with Wellpath for 
health care services. There are two 
relevant decisions, each handed down 
by U.S. District Judge Rebecca Grady 
Jennings on April 18, 2022. The first 
decision, Baker v. Jordan, 2022 WL 
1143318 (W.D. Ky., Apr. 18, 2022), 
concerns discovery. The case proceeded 
pro se until defendants, without 
deposing Baker, sought summary 
judgment. Judge Jennings determined 

that Baker would benefit from counsel. 
Counsel appeared, and they sought 
leave to file supplemental opposition 
to summary judgment and to reopen 
limited discovery, both of which Judge 
Jennings granted, to be supervised by 
a Magistrate Judge. Judge Jennings 
limited Baker’s reopened discovery 
to: depositions of defendants’ health 
care professionals directly involved in 
Baker’s care or her grievance; document 
production of policies and training on 
transgender issues; and outcomes of 
other Kentucky trans prisoners who have 
sought hormonal treatment. Defendants 
were permitted to reopen responsive 
discovery within the issues allowed for 
Baker. The first decision consists of 
Judge Jennings’ rulings on objections to 
the Magistrate’s orders. The Magistrate 
Judge ruled that defendants could not 
serve requests for admissions or general 
interrogatories and document demands 
– and that they could not depose Baker, 
since it was not mentioned in the 
limitation order. Judge Jennings reviews 
on a clearly erroneous or contrary-to-
law standard, since the discovery ruling 
it is not a merits decision. She denies 
defendants’ objections, noting that 
defendants sought summary judgment 
when Baker was pro se, presumably 
because they determined that they 
had enough evidence to justify it. The 
reopening did not allow a general re-do 
of discovery. Thus, their interrogatories 
and document requests were overbroad 
and not within the limitations. As to 
the deposition, defendants had ample 
opportunity to depose Baker before 
moving for summary judgment and 
would not be granted leave to do so now, 
simply because she has counsel. In the 
second decision, Baker v. Jordan, 2022 
WL 1143300 (W.D. Ky., Apr. 18, 2022), 
Judge Jennings rules on a motion of 
individual defendants to be dismissed. 
During the litigation, Baker was released 
and then reincarcerated at a different 
Kentucky prison. Although some of 
the responsible health authorities at 
Baker’s new prison are different, it 
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appears that Kentucky DOC’s health 
care vendor, Wellpath, provides services 
at both facilities. Judge Jennings 
determines that the new health services 
administrator and psychologist can be 
substituted for the former ones, since 
it appears that Baker continues to be 
denied services (prominently hormones) 
in reliance on the reasons given by the 
former defendants. Transfer to a new 
facility does not moot injunctive claims, 
and substitution of parties for official 
capacity claims is allowed in such 
circumstances by Colvin v. Caruso, 
605 F.3d 282, 295 (6th Cir. 2010) 
(new prison relies on previous prison’s 
decision as basis to continue status quo). 
Judge Jennings finds it unnecessary to 
rule at this time whether the continued 
presence of Wellpath, which apparently 
is not yet a named defendant, also 
justifies denial of the motion to dismiss, 
particularly since discovery is ongoing. 
Baker is represented by Kaplan, Johnson, 
Abate & Bird, LLP (Louisville). Judge 
Jennings was appointed by President 
Donald J. Trump.   

MISSOURI – Pro se inmate Clarence 
Taylor, sexual orientation unclear, 
was purposely placed in a cell with 
a dangerous and mentally unstable 
gay inmate by a classification officer 
because she believed Taylor was also 
gay. The cellmate (Thomas) took Taylor 
“hostage” before officers, but he relented. 
Although Thomas was still threatening 
Taylor and acting incoherently, the 
officers left Taylor alone in the cell 
so that the two could “finish” their 
business. A fight ensued, during which 
Taylor pressed the duress button in the 
cell, but the officers did not respond. 
Thomas won the fight and forced Taylor 
to perform oral sex on him. Taylor sued 
the classification officer and the officers 
who walked away in a protection from 
harm case in Taylor v. Morgan, 2022 
U.S. Dist. LEXIS 77769 (E.D. Mo., Apr. 
29, 2022). U.S. District Judge Ronnie L. 
White (appointed by President Barack 

Obama) screened the case and allowed 
Taylor to proceed. Prison inmates have a 
clearly established right to be protected 
from violence by other inmates. Curry 
v. Crist, 226 F.3d 974, 977 (8th Cir. 
2000). The allegations also plead the 
defendants’ personal involvement, 
in placing Taylor in this situation, 
knowing his cellmate was dangerous 
(the classification officer); and (the 
other officers) for walking away from 
an aggressive and unpredictable inmate 
locked in a cell with Taylor after he 
threatened Taylor – and not responding 
to the duress call from Taylor. At this 
point, all favorable inferences go to 
Taylor, and his complaint is sufficient 
under Jones v. Douglas Cnty. Sheriff’s 
Dep’t, 915 F.3d 498, 499 (8th Cir. 2019). 

MONTANA – Transgender prisoner 
Joseph Denny Nezperce, V, pro se, a 
state inmate, brought a civil rights case 
claiming failure to treat her gender 
dysphoria, discriminatory housing, and 
false disciplinary charges, in Nezperce 
v. Gootkin, 2022 WL 1081134 (D. 
Mont., Apr. 11, 2022). She alleged, in a 
somewhat confusing complaint, that she 
was charged with sexual misconduct 
when she only bumped against another 
inmate and apologized, which was 
accepted. She says that after placement 
in disciplinary segregation she was put 
into administrative segregation. She says 
that she was eligible for “low” security, 
but officials claimed falsely that they had 
“no place else” to put her and that they 
isolated her as a pretext for transphobic 
discrimination. She also claims that 
defendants refused to treat her gender 
dysphoria, including attempts to self-
harm. Senior U.S. District Judge Sam E. 
Haddon screened the complaint, granted 
in forma pauperis status, dismissed 
the case with prejudice before service 
and without leave to amend, certified 
that any attempt to amend would be 
futile, and ruled that any appeal would 
not be taken in good faith (requiring 
a motion in the Ninth Circuit even to 

take an appeal). Judge Haddon uses 
male pronouns throughout his 630-word 
“Order.” The crux of the “Order” rests 
in two sentences: “No equal protection 
claim, which requires a plaintiff to show 
that he ‘has been intentionally treated 
differently from others similarly situated 
. . . .’[footnote A] is pleaded and that 
there were several reasons why he could 
not be placed in other units [footnote B]. 
Nezperce has not sufficiently alleged 
that his placement was related to his 
transgender status.” Rarely has this 
writer seen so many things so wrong 
in so little space. Nezperce plainly 
pleads transgender discrimination, 
blaming her custody status and failure 
to treat on defendants’ transphobia. 
What this Order calls “footnote B” is 
Judge Haddon’s reference to the pro se 
Complaint, where these claims appear, 
including a claim of discrimination 
under the Americans with Disabilities 
Act, which the judge does not even 
mention. “Footnote A” is a citation for 
a quoted decision excerpt from Village 
of Willowbrook v. Olech, 528 U.S. 562, 
564 (2000), which is a class of one equal 
protection case. Quasi-suspect class and 
“heightened” equal protection scrutiny 
applies to this transgender plaintiff. 
Karneski v.Trump, 926 F.3d 1180, 1200-
01 (9th Cir. 2019). Finally, the decision 
resolves factual disputes (dismissal on 
the pleadings requires that the court 
assume the classification was pretextual, 
as alleged) without converting the case 
to summary judgment. Judge Haddon 
was appointed by President George W. 
Bush, and he assumed senior status in 
2012.

NEW MEXICO – In January of 2020, 
Law Notes published a lengthy article 
on the death of a transgender detainee in 
ICE custody in the American Southwest. 
See “A Transgender Detainee’s 
Wrongful Death in ICE Custody Is 
Encased in a Procedural Rubik’s 
Cube” (Jan. 2020, at pages 15-17), 
reporting U.S. District Judge William 
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P. Johnson’s opinion in Youngers v. 
Management & Training Corporation, 
2021 WL 5881998 (D. N.M., Dec. 13, 
2021). Now, in Youngers v. LaSalle 
Corrections Transport LLC, 2022 WL 
991251 (D. N.M., Apr. 1, 2022), Judge 
Johnson covers many of the same issues 
again, with the same outcome. We will 
not repeat them. The case brought by 
Hernandez’ Estate, remains a Rubik’s 
cube, one complicated because most 
of her suffering occurred in Arizona, 
which limits recovery in wrongful death 
to economic loss. Hernandez’ claims 
for emotional distress under § 504 of 
the federal Rehabilitation Act are now 
precluded by the Supreme Court’s 
decision last month in Cummings v. 
Premier Rehab, 596 U.S. ___, No. 20-
219 (April 28, 2022), which we report at 
length in this issue of Law Notes. In the 
January article, this writer questioned 
Judge Johnson’s failure to address the 
liability of vendor defendants (LaSalle), 
who transported Hernandez from 
San Diego to the Arizona state line 
apparently without medical clearance. 
This recent decision allows claims 
against the LaSalle vendor defendants 
to proceed under California’s Bane and 
Unruh Acts. Under the Bane Act (Cal. 
Civ. Code, § 52.1), suit is allowed for 
interference with constitutional rights 
by “threats, intimidation, or coercion.” 
Judge Johnson finds that LaSalle is a 
covered defendant, that they allegedly 
did not have medical authority to 
transport, and that the means of 
transport (shackling Hernandez on a 
bus for hours without access to food or a 
bathroom) allegedly violated her rights 
and constituted false imprisonment. He 
relies on Williamson v. Nat’l City, 23 
F.4th 1146, 1155 (9th Cir. 2022); and 
Reese v. Cnty. of Sacramento, 888 F.3d 
1030, 1040 (9th Cir. 2018). [Annotated 
discussion of Bane Act’s application to 
prisoners omitted.] The Unruh Act, Cal. 
Civ. Code § 51, prohibits discrimination 
in public accommodations. Transporting 
this transgender detainee under these 
circumstances stated a claim for 

discrimination. Moreover, the private 
bus was a public accommodation, citing 
Wilkins-Jones v. County of Alameda, 
859 F. Supp. 2d 1039, 1049-50 (N.D. Cal. 
2012) (applying Unruh Act to a for-profit 
private contractor providing medical 
services in a prison). A few hours of the 
described treatment while Hernandez 
was “gravely ill” was enough to invoke 
the Unruh Act. These California statutes 
do not apply to Hernandez’ continued 
transport on the LaSalle bus in Arizona. 

NEW YORK – Transgender inmate 
Benjamin Braxton (a/k/a Obed/
Edon Braxton) sued for deliberate 
indifference to her serious medical 
needs and to her safety in Braxton v. 
Bell, 2022 U.S. Dist. LEXIS 77855 
(N.D. N.Y., Apr. 29. 2022). Reviewing 
objections to a recommendation from 
a magistrate judge, Senior U.S. District 
Judge Lawrence E. Kahn (appointed by 
President Bill Clinton) grants summary 
judgment to defendants on health care 
but denies it on protection from harm. 
On health care, the magistrate judge had 
recommended summary judgment, and 
Judge Kahn finds that Braxton made 
no new arguments in her objections. 
He agrees that whatever deliberate 
indifference was present was not serious. 
[Note: Although Judge Kahn does 
not elaborate, the recommendation of 
Magistrate Judge Miroslav Lovric found 
that Braxton’s complaints concerned a 
dental/TMJ problem that was painful 
and affected her ability to chew. She 
was followed closely, given treatment 
but denied food supplement (Ensure), 
which was not a justiciable medical 
decision nor serious because there was 
no evidence of loss of body mass.] On 
protection from harm, neither judge 
mentions it, but Braxton had litigation 
in the Southern District of New York 
on her safety as a transgender inmate 
at Rikers Island and at the Houses of 
Detention in Brooklyn and Manhattan. 
See Braxton v. City of New York, 2018 
U.S. Dist. LEXIS 215168 (S.D.N.Y., 

December 20, 2018), magistrate judge’s 
recommendation adopted in Braxton v. 
City of New York, 2019 U.S. Dist. LEXIS 
45119 (S.D.N.Y., March 15, 2019). 
Neither judge here mentions the Prison 
Rape Elimination Act [PREA], but this 
history in New York City should have 
flagged the vulnerability of this inmate 
on any reasonable PREA screening at 
intake, as required by 28 C.F.R. § 115.41. 
Judge Lovric recommended denial of 
summary judgment on protection from 
harm, and defendants objected. Judge 
Kahn agrees that a trial is needed, 
because of disputed factual issues. 
Braxton says she wrote numerous letters 
to defendants about a particular inmate 
(much larger than she), who was stalking 
and threatening her. Defendants claim no 
advance knowledge of risks to Braxton 
prior to the attack by that inmate. 
Judge Kahn holds that “a reasonable 
jury could find both Defendants were 
aware of a substantial risk of serious 
harm to Plaintiff prior to the attack but 
failed to take reasonable measures to 
abate that harm.” It is not for the judge 
to decide whether the letters were sent 
and received on a summary judgment 
motion, citing Brod v. Omya, Inc., 653 
F.3d 156, 164 (2d Cir. 2011). Defendants’ 
affidavits about what they did after 
the attack are not directly relevant to 
what they knew about the risk before 
the incident happened. In this writer’s 
view, this case should be tried, but it 
is unfortunate that PREA evidence of 
mental state will apparently not go to 
the jury. The court should appoint trial 
counsel.

OKLAHOMA – Transgender prisoner 
Lamone Morlee Johnson, pro se, 
received hormones in the Oklahoma 
City jail and for her first two years in 
state prison. When she was transferred to 
Oklahoma’s Davis Correctional Facility, 
she requested an increase in dosage, and 
defendants told her that she “needed 
an evaluation by a DOC physician.” 
Davis officials also confiscated her 
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make-up and took other actions she 
calls discriminatory. An osteopathic 
doctor, relying on the report of “Dr. 
Jones” that Johnson did not meet the 
criteria for gender dysphoria [quotation 
marks explained below], tapered her 
hormones and then discontinued them. 
Johnson sued, in Johnson v. Sanders, 
2022 WL 1063248 (E.D. Okla., Apr. 
8, 2022). U.S. District Judge John F. 
Heil, III, granted defendants summary 
judgment, finding that Johnson did 
not exhaust administrative remedies 
under the Prisoner Litigation Reform 
Act on her make-up or discrimination 
claims and that she did not state a 
claim of deliberate indifference to her 
health care because she merely had a 
disagreement with her providers, which 
is not actionable. This finding turned 
on the report of “Dr. Jones,” who has 
blocked transgender care in other cases. 
See Hardeman v. Smith, 2018 U.S. Dist. 
LEXIS 51236 (E.D. Okla., March 28, 
2018), aff’d, 2019 U.S. App. LEXIS 
5163 (10th Cir., Feb. 22, 2019). Judge 
Heil found that it was reasonable for the 
osteopath to rely on “Dr. Jones’” report. 
“Dr. Jones” is variously called “Dr. 
Patricia Jones,” “Dr. Patricia L. Jones,” 
and “Dr. Patricia Jones-Pilkington.” 
The problem is that this writer could 
not locate a medical or psychologist’s 
license for Jones in Oklahoma, although 
Judge Heil refers to her as “Dr.” or 
“psychologist” twenty-one times in this 
decision. The Hardeman litigation was 
also before Judge Heil, where he and the 
Tenth Circuit likewise referred to “Dr. 
Jones” as a “psychologist.” The name 
does appear in the listing of licensees of 
“Board of Professional Counselors” in 
Oklahoma, which says she is “retired.” 
Behavioral Counselors in Oklahoma are 
a masters level profession. Okla. Stat. 59 
§ 1906. It is illegal for a practitioner to 
represent oneself to be a psychologist if 
not licensed by the Oklahoma Board of 
Psychologists. See Okla Stat. 59 §§ 1360, 
et seq. From the litigation, it appears that 
Oklahoma contracted for health care 
services from CoreCivic. Judge Heil 

should have known from Hardeman 
that Jones was not available for cross-
examination – and he knew in this case 
that the osteopath was relying solely on 
her. There is no evidence that she was 
qualified to render an opinion about 
gender dysphoria and need for hormones 
that she was not qualified to prescribe. 
See Ramos v. Lamm, 639 F.2d 559, 575 
(10th Cir. 1980) (right to health care 
includes access to practitioners “capable 
of evaluating need for treatment”); see 
also, Sealock v. Colorado, 218 F.3d 
1205, 1212 (10th Cir. 2000) (reaffirming 
Ramos and reversing summary judgment 
in favor of physician’s assistant acting 
as “gatekeeper” when factual issues 
existed as to what PA actually knew 
about prisoner’s apparent heart attack). 
One wonders how many trans inmates 
in Oklahoma have had their medical 
care blocked by “Dr. Jones’” findings 
that they were not gender dysphoric. 
Judge Heil was appointed by President 
Trump.

WISCONSIN – This report presents 
another two chapters in the continuing 
litigation of transgender prisoner 
Brandon D. Bradley, Sr., that Law 
Notes has been following. In Bradley 
v. Kessnich, 2022 WL 1063815 (W.D. 
Wisc., Apr. 8, 2022), Chief U.S. District 
Judge James D. Peterson (appointed 
by President Barack Obama) allows 
Bradley, representing herself pro se, to 
proceed past summary judgment despite 
certain procedural defenses on a brutality 
case. It concerns a cell extraction, with 
excessive force, unnecessary use of 
pepper spray, and the complicity of an 
attending nurse in the abusive application 
of handcuffs. The parties admit 
exhaustion of administrative remedies 
on the primary claim of excessive force. 
Judge Peterson rules that exhaustion of 
administrative remedies had not been 
satisfied on a claim of retaliation, but 
it had been exhausted on the claim that 
the nurse was complicit in the excessive 
force, since she was mentioned in the 

grievance as passively standing by 
when Bradley claimed of pain from the 
cuffs. This is a relatively rare instance 
of bystander liability against medical 
staff in a use of force case. Even more 
rare, Judge Peterson allows a state law 
malpractice claim to proceed against 
the nurse. While Wisconsin requires 
a “notice of claim” to be filed against 
state defendants and Judge Peterson 
dismisses claims against the security 
defendants on this basis, medical 
malpractice claims are exempted from 
“notice of claim” rules by Wisc. Stat. 
§ 893.82(5m). This particular “notice 
of claim” provision may not be useful 
outside Wisconsin, but the notion that a 
nurse can be charged under state law for 
malpractice as a bystander in an excessive 
force case is worth remembering. 
The second case (also before Judge 
Peterson), Bradley v. Mahoney, 2022 
WL 1211306 (W.D.Wisc., Apr. 25, 
2022), involves the use of restraints on 
Bradley during a hospitalization for 
kidney surgery. Judge Peterson enters 
summary judgment against her, finding 
that no reasonable jury could find in 
Bradley’s favor. Bradley was shackled 
throughout her hospital stay of about 
four days, on the orders of defendant 
Dane County Sheriff Mahoney. Judge 
Peterson applies substantive Fourteenth 
Amendment law to both the use of force 
and its quantum under an objective 
state of mind standard, per Kingsley v. 
Hendrickson, 576 U.S. 389, 397 (2015); 
O’Malley v. Litscher, 465 F.3d 799, 
805 (7th Cir. 2006). Bradley’s history 
while at the jail included allegations 
of concealing shanks on her person, 
threats to staff, throwing objects at 
staff, an attempt to take a deputy’s 
gun on a previous hospital trip, and 
attempts to harm herself (hanging with 
bedsheet). Her current hospital security 
instructions included: “NOT TO BE 
LET OUT OF RESTRAINTS AT ANY 
TIME!!” [emphasis in original]. Bradley 
denies some of these, but they are 
serious enough to warrant an objective 
person to conclude that Bradley was 
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dangerous and unpredictable enough 
to need continuous restraints. From the 
hospital and deputies’ logs, there is no 
corroboration of Bradley’s claim that 
the restraints were used in an abusive 
way. Her complaints about stomach pain 
and blood in her urine were not tied to 
restraints of her wrists and ankles. Thus, 
there was no triable issue. Even if the 
officers stated they enjoyed keeping her 
restrained, as alleged, this subjective 
comment does not change the fact 
that the restraints were justified. This 
is a rare case of Kingsley’s objective 
standard for pre-trial detainees working 
against the inmate plaintiff.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

ALABAMA – On April 8, Governor 
Kay Ivey signed into law two bills that 
combine the worst of recent anti-LGBT 
legislation from other states. One, 
HB184, makes it a felony for health-care 
providers to provide gender-affirming 
care to transgender youth. Another 
restricts schools from teaching about 
sexual orientation or gender identity 
in grades K-5, while also restricting 
transgender students from using sex-
segregated restrooms consistent with 
their gender identity. For discussion 
of the two lawsuits that were quickly 
filed challenging H.B. 184, see the Civil 
Litigation Notes section, above.

CALIFORNIA – Los Angeles County’s 
Board of Supervisors voted unanimously 
on April 5 to suspend all official travel 
for Texas and Florida in response to 
recent state government actions directed 
at LGBTQ+ youth and families.

FLORIDA – On April 20, the Florida 
Department of Health issued a 
document titled “Treatment of 

Gender Dysphoria for Children and 
Adolescents,” contradicting a recent 
fact sheet issued by the U.S. Department 
of Health and Human Services. The 
Florida DOH document was replete 
with misrepresentations of scientific 
evidence and full of standard anti-
transgender talking points. It also 
addressed phantom issues. For example, 
in highlighted language, it stated: 
“Gender reassignment surgery should 
not be a treatment option for children 
or adolescents.” Under the standards of 
care issued by the World Professional 
Association for Transgender Health 
(WPATH) which are treated as 
authoritative by many courts, such 
surgery is not recommended for 
persons under 18 years ago, and no 
reputable surgeon would perform it. 
But, completely contrary to the US 
DHHS fact sheet, the Florida document 
opposes any social gender transition 
as a treatment option for children or 
adolescents and opposes the prescription 
of puberty blockers or hormone therapy 
for such individuals. Equality Florida 
promptly released a statement providing 
a detailed refutation of many of the 
points in the Florida document. * * 
* After the Disney Company voiced 
vocal opposition (too late to do much 
good) to Florida’s “don’t say gay” 
legislation, Governor Ron DeSantis 
and the state legislature retaliated by 
repealing Disney’s special tax status 
under Florida law, by which Disney is 
excused from paying various taxes in 
exchange for taking on the expense of 
providing various services within the 
Reedy Creek Improvement District 
(which encompasses Disney’s Florida 
operations) which otherwise would be 
provided by the state. The New York 
Times (April 21) published a detailed 
analysis of the financial issues involved 
for the state and for Disney, concluding 
that because the state (and in particular 
the relevant counties) would have to 
assume the costs of these services, 
which would likely cause local property 
taxes to go up. 

GEORGIA – Governor Brian Kemp 
signed the Protect Students First Act 
on April 28. This measure restricts 
classroom discussion related to “divisive 
concepts” and prevents transgender 
students from competing on school 
sports teams that match their gender 
identity, reported the Associated Press 
(April 29). On the same date, Kemp 
signed measures creating a “Parent’s 
Bill of Rights” and opening up all school 
board meetings to the public. Kemp 
claimed the purpose of the “divisive 
concepts” provision was to protect 
academic freedom, although of course 
it does the opposite. Kemp claimed that 
it would ensure that the history of the 
state and nation is taught “accurately,” 
by which he means without raising any 
emotionally charged issues, such as 
racism and white supremacy. Kemp also 
insisted that the restrictions on who can 
compete on sports teams was intended 
to “protect fairness in school sports,” 
in particular he said, “I want every 
young girl in this state to have every 
opportunity to succeed in the sport they 
love. That should not be controversial.” 
Of course, he is most likely buying a 
lawsuit. The Biden Administration has 
made clear that its Title IX guidance on 
gender identity discrimination should 
preempt state laws to the contrary.

KANSAS – On April 15, Governor 
Laura Kelly, a Republican, vetoed 
Senate Bill 160, which provided that 
transgender girls and women could not 
compete in scholastic sports as female 
on any level. In her veto message, she 
stated: “We all want a fair and safe 
place for our kids to play and compete. 
However, this bill didn’t come from the 
experts at our schools, our athletes, or 
the Kansas State High School Activities 
Association. It came from politicians 
trying to score political points.” She 
also pointed out that the measure could 
result in adverse financial consequences 
for the state. This is the second time 
Gov. Kelly vetoed an anti-trans sports 
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bill. The Kansas House subsequently 
sustained the veto by failing to muster a 
2/3 majority for an override. The Senate 
had voted to override. 

KENTUCKY – On April 13, the 
legislature voted to override Governor 
Andy Beshear’s veto of a bill that forbids 
transgender girls from participating 
in girls sports. Republican supporters 
of the bill cited a Kentucky university 
swimmer who had to compete with a 
transgender woman from Penn as an 
example of unfair competition that 
would be eliminated by S.B. 83. Expect 
a lawsuit challenging the measure.

MARYLAND – On April 11, the General 
Assembly passed the Inclusive Schools 
Act, which outlaws discrimination 
on many grounds, including sexual 
orientation and gender identity. The 
bill applies to state-funded schools and 
county boards of education, according 
to the Washington Blade (April 14). 
The margin of passage was high in the 
Democratic-controlled legislature, but 
it is uncertain whether Governor Larry 
Hogan, a Republican, would sign it, veto 
it, or allow it to become a law without his 
signature. If not vetoed, it would go into 
effect on July 1. In addition to banning 
discrimination, it bans retaliation 
against people who file discrimination 
claims, and schools risk losing some of 
their state funding if they are found to 
violate the law. 

OKLAHOMA – Governor Kevin Stitt 
signed into law a ban on nonbinary birth 
certificates on April 24. Oklahoma is 
the first state to adopt such an express 
ban. It was a reaction to the state Health 
Department’s agreement last year to 
settle a lawsuit by issuing a nonbinary 
birth certificate to the plaintiff. The 
political appointee in charge of the 
Department who approved the settlement 
resigned the next day, and Stitt issued an 

executive order prohibiting any changes 
to a person’s gender on birth certificates. 
A lawsuit has been filed challenging 
the executive order, but Associated 
Press reported on April 26 that the 
state had not yet filed an answer to the 
complaint. (Most likely, the first step for 
the state would be a motion to dismiss 
for failure to state a claim. Ironically, 
in 2020 Oklahoma City voters elected a 
nonbinary state legislator, Rep. Mauree 
Turner, who tweeted about the new law: 
“I find it a very extreme and grotesque 
use of power in this body to write this 
law and try to pass it – when literally 
none of them live like us.”

TENNESSEE – A bill intended to attempt 
to circumvent the U.S. Supreme Court’s 
Obergefell ruling by creating a new 
marriage regime excluding same-sex 
couples served up so much controversy 
and questions about legality that it was 
referred to a committee for study over 
the summer, and will probably not 
come up for a vote in the session of the 
legislature schedule to end shortly. 

INTERNATIONAL NOTES
By Arthur S. Leonard

INTER-AMERICAN COURT OF 
HUMAN RIGHTS – The Court ruled 
on April 20 that Chile is responsible for 
discriminatory treatment of a teacher 
who was dismissed because she is a 
lesbian reported the Washington Blade 
on-line on April 23. Sandra Pavez Pavez 
taught at Colegio Municipal Cardenal 
Antonio Samore in San Bernardo, a 
religious school where she worked as 
a religious teacher beginning in 1985. 
In 2007, the Catholic Church in Chile 
revoked her certification to teach 
religion because Pavez came out in the 
face of rumors about her relationship 
with another woman. Chile’s Education 
Ministry requires a person to have 
Church certification in order to 

employed as a religious educator. The 
court ordered Chile to pay damages to 
Pavez, to amend its policies towards 
educational institutions, and publicly 
acknowledge its responsibility, and 
guarantee against non-repetition of 
discriminatory policies. 

HUNGARY – Although arch-
homophobe Viktor Orban won a fourth 
term as prime minister in a general 
election on April 3, a referendum 
measure attacking “LGBT-inclusive 
education” was not passed because an 
insufficient percentage of the electorate 
cast ballots. PinkNews.co.uk reported 
that the National Election Office said 
that only 3.5 million of Hungary’s 8 
million registered voters took part in the 
referendum, about half of the registered 
voters that would be needed to make the 
measure legally binding. LGBT rights 
groups had urged voters to boycott the 
referendum.

MEXICO – The legislature of the state 
of Baja California passed a bill to ban 
conversion therapy by a 20-4 vote. 
Practitioners of the outlawed practice 
would be subject to criminal penalties, 
including fines and incarceration. 
But the governor of the state was 
unhappy that the legislature did not 
bow to certain objections she had 
stated, so she returned the bill for 
further consideration, expressing the 
view that perhaps the prohibition 
should be restricted to non-consensual 
performance of the procedure. But this 
would essentially gut the bill. Further 
developments pending, of course.

RUSSIA – Russian authorities have 
been canceling the status of various 
civil society and civil rights advocacy 
organizations. In February, the Justice 
Ministry filed a lawsuit seeking the 
liquidation (disbanding and dissolving) 
of Sphere Foundation, the legal entity 
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that backs the operation of Russian 
LGBT Network, claiming that Sphere’s 
activities violate “traditional values.” 
The Kuibyshesky District Court in 
St. Petersburg ordered that Sphere be 
liquidated and stop operating, according 
to an on-line report on April 24, after 
Judge Tatiana Kuzovkina ruled in favor 
of the Justice Ministry’s argument. 
The country’s infamous law against 
gay propaganda was cited to condemn 
attempts by Sphere to educate the 
public on LGBT issues and advocate for 
liberalization of federal legislation. 

SOUTH KOREA – Soldiers convicted 
of having gay sex outside their military 
facilities won a reversal of their 
convictions from the nation’s Supreme 
Court on April 21. The Court said that 
the convictions in a military court went 
beyond the terms of the military sodomy 
law, which should be construed to apply 
only to military bases. The case was 
sent back to the High Court for Armed 
Forces. Chief Justice Him Myeong-
su said, in announcing the decision, 
“The specific ideas of what constitutes 
indecency has changed accordingly 
with the changes in time and society,” 
according to an English-language report 
published by the Associated Press on 
April 21. “The view that sexual activity 
between people of the same sex is a 
source of sexual humiliation and disgust 
for objective regular people and goes 
against decent moral sense can hardly 
be accepted as a universal and proper 
moral standard for our times.” The 
Defense Ministry responded that it 
would “carefully examine” the decision 
while proceeding with the case in the 
military court. 

UNITED KINGDOM – The Guardian 
reported on April 4 that the Equality 
and Human Rights Commission had 
issued guidance stating that transgender 
people could be legitimately excluded 
from single-sex services if the reasons 

for the exclusion are “justifiable and 
proportionate.” It also advised that 
people who hold gender recognition 
certificates could be excluded from a 
separate or single-sex space as long as it 
is a “proportionate means of achieving 
a legitimate aim.” This was intended to 
guide places of public accommodation 
in deciding their policies for restrooms, 
locker rooms and other single-sex 
facilities. The guidance applies to 
England, Scotland, and Wales. A 
spokesperson for Stonewall, the LGBT+ 
advocacy organization, criticized the 
guidance as undermining the Equality 
Act 2010, and argued that it was likely 
to generate confusion rather than the 
clarity it claimed was its goal. 

PROFESSIONAL NOTES
By Arthur S. Leonard

ANA REYES, an out lesbian partner 
at Williams & Connolly, LLP, in 
its D.C. office, has been nominated 
by President Biden to a seat on the 
U.S. District Court for the District of 
Columbia. If confirmed, she will be 
the first out LGBTQ person to serve 
on that district court. Reyes is magna 
cum laude graduate of Harvard Law 
School, where she served on the Law 
Review. She clerked for Judge Amalya 
Kearse of the U.S. Court of Appeals for 
the Second Circuit. She has a Master of 
International Public Policy degree from 
Johns Hopkins School of Advanced 
International Studies.

The HISTORICAL SOCIETY OF THE 
NEW YORK COURTS will present 
a program at the New York City Bar 
Association on May 25 (6 pm) titled 
“From Stonewall to Windsor: New 
York’s March to LGBTQ Rights.” 
Speakers will include: Roberta Kaplan, 
of Kaplan Hecker & Fink, to discuss 
Court of Appeals Judge Judith Kaye’s 
historic dissenting opinion in the case 

of Hernandez v. Robles, which helped to 
lay the foundation for marriage equality 
in New York: retired N.Y. Appellate 
Division Justice Rosalyn Richter, who 
will discuss her tenure as executive 
director of Lambda Legal during the 
1970s; Staten Island Surrogate Judge 
Matthew Titone, who will talk about his 
work for the Staten Island AIDS Task 
Force during the 1980s, when his father, 
Court of Appeals Judge Vito Titone, 
authored the first appellate ruling in the 
U.S. to recognize same-sex families; 
and Christopher Riano of Holland & 
Knight, to provide an overview of the 
history of LGBTQ rights in New York. 
Registration is required to attend. Go to 
the events tab on the New York City Bar 
Association website. 
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