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Supreme Court Broadens “Ministerial Exception” to Anti-
Discrimination Laws, Leaving Many LGBTQ Employees of 
Religious Schools Without Title VII Protection
By Arthur S. Leonard

On June 15, 2020, the Supreme Court 
ruled that Title VII of the Civil Rights 
Act of 1964 protects LGBTQ people 
from employment discrimination. 
On July 8, 2020, the Court took away 
that protection from most LGBTQ 
people who are employed as teachers 
by religious schools. In a ruling 
expanding a “ministerial exception” 
to anti-discrimination laws that it had 
recognized under the Free Exercise 
Clause of the First Amendment of the 
Bill of Right eight years previously, the 
Court held that employees of religious 
schools whose job entails teaching 
religion enjoy no protection against 
discrimination because of their race 
or color, religion, national origin, sex, 
age, or disability. The Court’s vote 
in Our Lady of Guadalupe School v. 
Morrissey-Berru, 2020 WL 3808420, 
2020 U.S. LEXIS 3547, was 7-2.

The prior decision, Hosanna-
Tabor Evangelical Lutheran Church 
and School v. Equal Employment 
Opportunity Commission, 565 U. S. 171 
(2012), involved a teacher at a Lutheran 
church school, whom the Court found to 
be, in effect, a “minister” of the Church, 
since she had been formally “called” 
to the ministry by the congregation 
after a period of extended theological 
study, and who had even claimed the 
tax benefits of being clergy. Although 
the teacher in question did not teach 
religion as her primary assignment, the 
Court found it easy to conclude that it 
would violate Hosanna-Tabor’s right 
to free exercise of religion under the 
First Amendment for the government to 
intervene in any way in its decision not 
to continue this teacher’s employment, 
even if – as the teacher alleged – she was 
being discriminated against because of a 
disability in violation of the Americans 
with Disabilities Act (ADA).

The July 8 decision involved two 
teachers at Catholic elementary schools 
in the Los Angeles Diocese. Neither 

of them was formally a “minister,” 
neither of them had extended religious 
education. As grade school teachers, they 
each taught the full range of subjects, 
including a weekly unit on Catholic 
doctrine at appropriate grade level for 
their students, but the overwhelming 
majority of their time was spent teaching 
arithmetic, science, history, reading, and 
so forth – the normal range of what a 
grade school teacher covers, but with an 
overlay of Catholicism. They also were 
supposed to pray with their students 
every day, and to attend Mass with them 
weekly. 

One of the teachers claimed that she 
was dismissed because the school want 
to replace her with a younger person, 
suing under the Age Discrimination in 
Employment Act. The other claimed she 
was forced out because of a disability, 
in violation of the ADA. In both cases, 
the U.S. Court of Appeals for the 9th 
Circuit, reversing trial judges, found that 
these teachers could sue their schools 
for discrimination because they were 
not ministers. 

The 9th Circuit looked to the 
Hosanna-Tabor ruling and found that 
unlike the teacher in that case, these 
teachers did not have extensive religious 
education, were not “called” to ministry 
or titled as ministers by their schools, 
and were essentially lay teachers whose 
time teaching religion was a small part 
of their duties.

Justice Samuel Alito, writing for the 
Supreme Court, said that the 9th Circuit 
had misinterpreted the Hosanna-Tabor 
case. He rejected the idea that there was 
a checklist that could be mechanically 
applied to the question whether 
somebody is a “ministerial employee,” 
instead focusing on the religious mission 
of the Catholic School and the role the 
teacher plays in that mission.

“The religious education and 
formation of students is the very 
reason for the existence of most private 

religious schools,” wrote Alito, “and 
therefore the selection and supervision 
of the teachers upon whom the schools 
rely to do this work lie at the core of their 
mission. Judicial review of the way in 
which religious schools discharge those 
responsibilities would undermine the 
independence of religious institutions 
in a way that the First Amendment does 
not tolerate.”

In a concurring opinion, Justice 
Clarence Thomas (joined by Justice 
Neil Gorsuch) argued that the Court 
needn’t even probe into the details of 
the teachers’ employment, but instead 
should defer to a religious school’s 
determination whether their employees 
are excluded from coverage of anti-
discrimination laws because of the 
ministerial exception. However, the 
Court was not willing to go that far, 
and Justice Alito’s opinion made clear 
that how to classify an employee of a 
religious institution is a fact-specific 
determination that does require looking 
at the job duties of the employee.

In her dissenting opinion, Justice 
Sonia Sotomayor, joined by Justice 
Ruth Bader Ginsburg, rejected Alito’s 
contention that the Court’s ruling was 
a faithful application of the Hosanna-
Tabor precedent. Although the Court 
had not explicitly adopted Justice 
Thomas’s “deference” approach, she 
charged that it had actually adopted 
Thomas’s approach when it classified 
these teachers as covered by the 
ministerial exception. She wrote that 
“because the Court’s new standard 
prizes a functional importance that it 
appears to deem churches in the best 
position to explain, one cannot help but 
conclude that the Court has just traded 
legal analysis for a rubber stamp.”

To the dissenters, there was a world 
of difference between the teacher in 
Hosanna-Tabor and the teachers in this 
case, and they could see no good reason 
why church schools should be free to 
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discriminate on the full list of grounds 
prohibited by anti-discrimination laws 
when the schools had no “theological” 
reason for discharging the teachers. 

Federal anti-discrimination laws 
specifically allow religious schools to 
discriminate based on religion, but not 
based on such grounds as race or color, 
sex, national origin, age or disability, 
except for their “ministers,” as to whom 
traditionally the churches would have 
total freedom to decide whom to employ. 
The Supreme Court long recognized 
churches’ freedom from government 
interference in employing “ministers.” 
Hosanna-Tabor extended the concept 
from clergy to some religious teachers, 
but Sotomayor argued that this new 
decision takes that concept too far away 
from traditional religious leadership 
roles, taking protection against 
discrimination away from thousands of 
teachers.

The Court’s ruling may have an 
immediate adverse effect in lawsuits 
pending around the country by teachers 
who have been systematically fired 
by religious schools – almost entirely 
Catholic schools – after marrying their 
same-sex partners in the wake of the 
Obergefell decision five years ago. By 
rejecting Justice Thomas’s “deference” 
approach, the Court leaves open the 
possibility that some of these discharged 
teachers might be able to prove that the 
“ministerial exception” does not apply to 
them, but, as Justice Sotomayor suggests, 
in most cases courts will have to dismiss 
their discrimination claims if their job 
had a religious component similar to the 
elementary school teachers, even if that 
was only a minor part of their role. ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.

Fifth Circuit Summarily Applies Gibson to 
Deny Medical Relief to Transgender Inmate 
By William J. Rold

In Gibson v. Collier, 920 F.3d 212, 
215 (5th Cir.), cert. denied, 140 S. Ct. 
653, 205 L. Ed. 2d 384 (2019), the Fifth 
Circuit (over a dissent) ruled that Texas 
“does not inflict cruel and unusual 
punishment by declining to provide sex 
reassignment surgery to a transgender 
inmate.” In an unpublished decision 
of a few paragraphs, a different panel 
summarily affirmed a district court’s 
dismissal of a Louisiana prisoner’s 
similar case in Williams v. Kelly, 2020 
U.S. App. LEXIS 20796, 2020 WL 
3621263 (5th “Cir., July 2, 2020).

Wilbert (Serenity Izabel) Williams 
had lived as a woman for fifteen 
years when she was incarcerated. It is 
somewhat unclear from the opinions, 
but it appears that her hormone dosages 
had some systemic side effects and that 
gender confirmation surgery would 
allow her to maintain with a lower 
dosage of hormones.  U.S. Magistrate 
Judge Janis Van Meerveld issued a 
Report and Recommendation [R & R] 
that Williams’ complaint be dismissed 
for failure to state a claim. In a detailed 
22-page R & R, Judge Van Meerveld 
found that the dispute amounted to a 
disagreement among professionals as to 
treatment approach without a consensus 
for surgery. She likened it to the case of 
Kosilek v. Spencer, 774 F.3d 63, 90 (1st 
Cir. 2014). 

She noted, however, scholarly 
debate about the reach of the Eighth 
Amendment in such cases, citing Note, 
“Breaking the Binary: How Shifts in 
Eighth Amendment Jurisprudence 
Can Help Insure Safe Housing and 
Proper Medical Care for Inmates with 
Gender Dysphoria,” 71 Vand. L. Rev. 
157 (2018) – and several other articles. 
Her decision is not reported, but it can 
be found at 17-cv-12993 (E.D. La., 
Aug. 27, 2018), Dkt. No. 30. Judge Van 
Meerveld uses female pronouns and 
treats Williams respectfully. The R 
& R for dismissal was adopted in full 
without change by U.S. District Judge 
Sarah S. Vance, Williams v. Kelly, 2018 

U.S. Dist. LEXIS 157002 (E.D. La., 
Sept. 14, 2018).

The appeal was before a panel of 
Senior Circuit Judge Carolyn Dineen 
King (Carter), Circuit Judge James E. 
Graves (Obama), and Circuit Judge Don 
R. Willett (Trump). They used male 
pronouns. 

While the appeal was pending, a 
different panel of the Fifth Circuit 
decided the Gibson case. This panel 
was not free to ignore it or to over-rule 
it, absent a direction from the Fifth 
Circuit en banc or from the Supreme 
Court. SEC v. Team Resources, 942 
F.3d 272, 277 (5th Cir. 2019). The court 
thus holds that gender confirmation 
surgery is foreclosed as a matter of law. 
But they do not stop there. They write: 
“Williams’s deliberate indifference 
claim rings hollow because the 
defendants once attempted and later 
offered to correct his gender dysphoria 
through hormonal therapy” – thus, 
sweeping over the problems she was 
having with hormones discussed in the 
R & R. 

The Circuit panel rejected the 
District Court’s reasoning for dismissal 
(that Williams failed to allege that she 
had been medically counselled for 
surgery), because it should not have 
mattered if she had. They wrote that 
the District Court “did not have the 
benefit of our holding in Gibson” that 
sex reassignment is not available as a 
matter of law.

Williams also raised an Equal 
Protection claim in the District Court, 
which Judge Van Meerveld framed as 
vaginoplasty available to cisgender 
woman but not to transgender women, 
before recommending rejecting it.  The 
Fifth Circuit refused to consider it, 
saying: “We do not address Williams’s 
equal protection claim because it was 
not raised on appeal until Williams filed 
a reply brief. See Yohey v. Collins, 985 
F.2d 222, 225 (5th Cir. 1993). Moreover, 
even if the issue were cognizable, it 
would be deemed abandoned because 
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2nd Circuit Court of Appeals Revives 
Religious Adoption Agency’s Challenge to 
New York Anti-Discrimination Rule 
By Arthur S. Leonard

The U.S. Court of Appeals for the 
2nd Circuit, based in New York, has 
revived a Syracuse religious adoption 
agency’s constitutional challenge to 
the New York Office of Children and 
Family Service (OCFS) regulation 
prohibiting discrimination because of 
marital status or sexual orientation by 
adoption agencies. New Hope insists, 
based on its religious principles, that 
it cannot provide adoption services to 
unmarried people or same-sex couples. 
OCFS threatened to terminate New 
Hope’s status as an approved agency if 
it does not comply. New Hope Family 
Services, Inc. v. Poole, 2020 WL 
4118201, 2020 U.S. App. LEXIS 22630 
(2nd Cir., July 21, 2020).

New Hope Family Services has 
been an approved adoption service 
provider for more than fifty years and 
estimates that it has placed more than 
1,000 children for adoption. Although 
it is not affiliated with any church or 
formal religious movement, it identifies 
as a Christian agency, requires its 
employees to subscribe to articles of 
faith, and will not, consistent with its 
belief that children are best served 
in a “Biblical” family constructed 
of a husband, wife and child, screen 
potential adoptive parents who do not 
conform with this model. New Hope 
alleges that if single people or same-sex 
couples seek its services, it would refer 
them to another agency that is willing 
to provide the services. Thus, it claims, 
nobody is ultimately denied the ability 
to adopt a child based on their marital 
status or sexual orientation, and it has 
not received inquiries from same-sex 
couples seeking its services.

Under New York law, only agencies 
“authorized” by the state may provide 
adoption services, which include 
evaluating potential adoptive parents, 
matching them with children needing 
placements, supervising placements, 

and preparing reports to the court 
that will ultimately decide whether 
to approve an adoption. State law and 
regulations set out detailed criteria 
concerning who may adopt a child and 
the factors that an approved agency, 
such as New Hope, are supposed to 
consider in determining whether it 
would be in the best interest of a child 
to be adopted by a particular person or 
couple. 

Although adoption was traditionally 
limited to married couples, over the 
years the legislature amended the law 
to widen the scope of individuals who 
are permitted to adopt. In 2010, the 
adoption law was amended to state 
that an “adult unmarried person, an 
adult married couple together, or any 
two unmarried adult intimate partners 
together may adopt another person.” 
The amendment was intended to reflect 
court decisions that had allowed the 
same-sex partners of parents to adopt 
their children, some going the next 
step by allowing same-sex couples to 
adopt. As of 2010, same-sex couples 
could not legally marry in New York, 
but the courts had begun to recognize 
same-sex marriages performed in 
other jurisdictions, including Canada 
and several states. When Governor 
David Paterson signed the bill into 
law, he stated that the law would not 
require any agency to change its current 
practices, since it was “permissive,” not 
mandatory.

The adoption statute authorizes 
OCFS to adopt regulations to implement 
the law. In 2011, after the new statutory 
provision went into effect, OCFS 
adopted a regulation providing that 
an applicant to adopt children could 
not be rejected “solely on the basis 
of homosexuality.” OCFS sent an 
informational letter to the adoption 
agencies stating that the purpose of the 
regulation “is to prohibit discrimination 

Williams “did not brief it meaningfully. 
See id. at 224-25.” This appears to be 
wrong factually, and Yohey does not 
support the ruling. 

The Equal Protection claim is fully 
briefed by state Appellees before the 
pro se Reply Brief was filed. Moreover, 
Yohey, a criminal case, involved resort 
to federal habeas corpus without 
first exhausting state court collateral 
challenges. That is not this case.

The Fifth Circuit’s message to the 
District Court bench when facing 
transgender health care cases from 
inmates in Texas, Louisiana, and 
Mississippi is clear: “Don’t spend too 
much time on these cases; we won’t.” ■

William Rold is a civil rights attorney in 
NYC and a former judge. He previously 
represented the American Bar 
Association on the National Commission 
for Correctional Health Care.
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based on sexual orientation in the 
adoption study assessment process,” 
and that “OCFS cannot contemplate 
any case where the issue of sexual 
orientation would be a legitimate basis, 
whether in whole or in part, to deny the 
application of a person to be an adoptive 
parent.”

Two years later, OCFS issued a new 
regulation which requires authorized 
adoption agencies to “prohibit 
discrimination and harassment against 
applicants for adoption services on 
the basis of race, creed, color, national 
origin, age, sex, sexual orientation, 
gender identity or expression, marital 
status, religion, or disability, and to 
take reasonable steps to prevent such 
discrimination or harassment by staff 
and volunteers, promptly investigate 
incidents of discrimination and 
harassment, and take reasonable and 
appropriate corrective or disciplinary 
action when such incidents occur.”

In 2018, OCFS undertook an audit 
of every adoption agency’s policies and 
practices. New Hope passed the on-site 
audit with ease, but when their written 
policies were reviewed, OCFS took 
note of the policy of declining services 
to single people and same-sex couples, 
and advised OCFS that it needed to 
change its policy to comply with the 
non-discrimination policy. New Hope 
dug in its heels, and eventually OCFS 
warned New Hope that it would have 
to close its operation if it would not 
comply with the non-discrimination 
policy. Significantly, this did not occur 
as a result of anybody having been 
turned away or filed a complaint.

New Hope filed this lawsuit in the 
U.S. District Court for the Northern 
District of New York, claiming a 
violation of its constitutional rights, but 
the district court dismissed the lawsuit 
and denied New Hope’s request for a 
preliminary injunction to stop the state 
from ending their authorized status 
while the case was pending. The judge, 
Mae D’Agostino, found that under the 
U.S. Supreme Court’s 1990 decision, 
Employment Division v. Smith, 494 U.S. 
872, New Hope was not entitled to claim 
an exemption from compliance with the 
law based on its religious beliefs. Justice 

Scalia’s opinion for the Court in that 
case said that there is no free exercise 
of religion exemption from complying 
with state laws of “general application” 
that are “neutral” regarding religion.

New Hope appealed to the 2nd 
Circuit, which reversed the district 
court on July 21. The three-judge panel 
found, in an opinion by Circuit Judge 
Reena Raggi, that the complaint filed 
for New Hope by Alliance Defending 
Freedom contained sufficient factual 
allegations to at least raise an issue of 
whether New Hope had been targeted 
due to hostility by OCFS to its religious 
beliefs. The court’s opinion notes that 
the adoption statute itself does not 
ban discrimination based on sexual 
orientation, but rather broadens the 
previous categories of individuals who 
are legally authorized to adopt children, 
leaving some question whether OCFS 
could adopt a non-discrimination 
requirement through a regulation. 
Furthermore, the court noted Governor 
Paterson’s statement when the law was 
amended to allow unmarried couples 
to adopt that it was not intended to 
require any agencies to change their 
policies, because the statute was merely 
“permissive.” The court also noted in 
quotations from the correspondence 
between OCFS and New Hope various 
statements that could be construed 
as hostile to or disapproving of New 
Hope’s religious beliefs.

In light of these and other factors, the 
court concluded that it was “premature” 
for the district court to dismiss the 
case outright. In deciding a motion to 
dismiss, the trial court is supposed to 
treat as hypothetically true all the facts 
alleged by the plaintiff and to decide 
whether those facts, if proven, might 
provide the basis for a valid legal claim. 
And, since the court found dismissal 
to be premature, it directed the trial 
court to reinstate the lawsuit on the 
active docket and to analyze whether 
New Hope is entitled to a preliminary 
injunction to allow it to carry on its 
operations while the case is being 
litigated.

The court was careful to make 
clear that was not deciding the merits 
of the case. The opinion provides a 

detailed and searching discussion of 
the concepts of “neutral state laws” 
(meaning “neutral” regarding religion) 
and laws that are “generally applicable.” 
The court noted that the Supreme Court 
has ruled that the rule of Employment 
Division v. Smith does not necessarily 
apply to situations where a law that 
looks neutral and generally applicable 
on its face is shown to have been 
motivated by government animus 
towards a particular group or, in the case 
of religion, animus towards particular 
religious practices. The court also 
took note of the Supreme Court’s 2018 
decision in Masterpiece Cakeshop, 138 
S. Ct. 1719, in which it reversed a state 
court ruling that Masterpiece violated a 
public accommodations law by refusing 
to make a custom wedding cake for a 
same-sex couple. The reversal was 
based on the Court’s conclusion that the 
state’s civil rights agency had displayed 
hostility to the baker’s religious views 
in the administrative hearing process. 

Government discrimination against 
religious organizations was also 
targeted by the Supreme Court this 
Term when it held that the state of 
Montana’s scholarship program for 
students attending private schools 
could not exclude religious schools 
from participating, since this would be 
“discrimination” against religion. 

The court also rejected the trial 
court’s analysis of New Hope’s argument 
that requiring it to evaluate and 
endorse same-sex couples as adoptive 
parents was a form of compelled 
speech. Judge D’Agostino found that 
this would be “government speech,” 
because by authorizing New Hope to 
evaluate applicants the government was 
delegating to New Hope a governmental 
function. Judge Raggi’s opinion 
questioned this conclusion, pointing out 
that New Hope was not a government 
contractor and was not paid by the 
government to undertake this activity. 
Rather, it is an independent agency 
supported by fees for its services and 
charitable contributions. New Hope 
has always avoided taking government 
money because it wanted to preserve its 
freedom to operate consistently with its 
religious beliefs.
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The court also took note of the U.S. 
Supreme Court’s decision to review the 
3rd Circuit Court of Appeals’ decision 
in Fulton v. City of Philadelphia, a case 
similar in many respects to this case. 
The 3rd Circuit held that the City did 
not violate Catholic Social Services’ 
constitutional rights when it dropped 
that agency from participating in the 
City’s foster care system because of its 
refusal to deal with same-sex couples. 
That case also relied on Employment 
Division v. Smith. Judge Raggi 
observed that at least four justices of 
the Supreme Court have expressed 
the view in various dissenting or 
concurring opinions that the Court 
should “revisit” the holding of Smith, 
which was a controversial case when 
it was decided and which provoked 
Congress into passing the Religious 
Freedom Restoration Act, which was 
then imitated by many states (although 
not New York). If the Supreme Court 
reverses the Fulton decision or modifies 
Employment Division v. Smith, the rules 
governing the New Hope case will be 
changed. Judge Raggi also pointed out 
key distinctions between the two cases. 
In Fulton, the Catholic agency was a 
city contractor and relied heavily on 
compensation from the city to perform 
its services, while New Hope, as noted 
above, is an independent operator that 
is “authorized” by the state to perform 
services but is not a contractor or 
funding recipient.

The case now goes back to District 
Judge D’Agostino to consider New 
Hope’s request for a preliminary 
injunction and to conduct discovery 
which may culminate in a summary 
judgment or a trial on the merits if the 
parties don’t settle the case first through 
some compromise. In light the pace at 
which such proceedings take place, it is 
likely that the Supreme Court will have 
ruled in Fulton v. City of Philadelphia 
before Judge D’Agostino has to render 
a final decision on the merits in New 
Hope’s case.

Judge Raggi was appointed to the 
Court of Appeals by President George 
W. Bush. She previously served on the 
District Court, having been appointed 
by President Ronald Reagan. ■

6th Circuit Judge Says Transgender 
Inmate’s Claim that Officer’s Remarks 
Caused Bashing Is Not Frivolous
By William J. Rold

Ohio prisoner Corey Allen Bason 
is “openly transgender.” A rumor 
circulated that Bason had engaged in 
sexual conduct with another inmate 
(Neal), who got into a fight with a third 
inmate over the issue. When Neal was 
being escorted to segregation, defendant 
officer Stover announced to the dorm, 
while looking at Bason: “[This is] what 
happens when you get caught sucking 
dick on the back wall.” Then, “all eyes 
turned to Bason,” who was embarrassed 
and scared. Bason suffered three 
subsequent assaults. U.S. District Judge 
Pamela Barker (N.D. Ohio) dismissed 
Bason’s lawsuit as frivolous and ruled 
that an appeal would not be taken in 
good faith. Bason appealed anyway 
and asked the Sixth Circuit to allow 
her to proceed in forma pauperis. In 
Corey v. Stover, 2020 U.S. App. LEXIS 
22991 (6th Cir., July 22, 2020), Circuit 
Judge Raymond Kethledge (George 
Bush), permitted Bason to proceed IFP. 

Judge Kethledge’s Order shows 
refreshing understanding of the 
dangerous spread of officer-generated 
“rumors” about sexual activity in a 
setting charged with LGBT-phobia. 
Bason insisted that no sexual act 
occurred. Bason’s grievance reveals that 
the videotape of the area at the time 
confirms the denial, but Bason’s request 
that Stover retract the statement publicly 
was rejected. Rumors continued to 
spread “through the dorm and prison,” 
and Bason’s three separate fights ensued.

Judge Kethledge found that Bason had 
stated a claim for deliberate indifference 
to safety under Farmer v. Brennan, 511 
U.S. 825, 834 (1994).  Bason needed to 
allege that the risks were “sufficiently 
serious” as an objective matter and that 
the defendants knew of the risks but 
subjectively disregarded them. Brown 
v. Bargery, 207 F.3d 863, 867 (6th Cir. 
2000). Here, Bason alleged serious 
risk and serious harm followed. Judge 
Kethledge also comes close to judicially 

noticing that prison rumors about sex 
lead to fights. 

On the subjective arm, defendant 
Stover’s own remarks doom him. He 
was in the process of disciplining Neal 
for a fight involving allegations of sex 
with Bason. He could not be heard to 
say he was subjectively unaware that 
such allegations lead to fights as he 
fanned the flames toward Bason in 
front of the dorm. Even if untrue, the 
rumors “became even more widespread 
after Stover made his comment. Stover 
was disciplining another inmate for 
participating in a fight that had been 
caused by that very same rumor.” This 
creates “an inference, at least, that 
Stover understood the risk his comment 
posed to Bason’s safety. Bason thus has 
an arguable basis to assert that he stated 
a claim for relief, particularly in light of 
the liberal standards afforded prisoners’ 
pro se complaints.” Brown, 207 F.3d at 
867-68.

It took six months for Judge Barker’s 
denial of IFP to reach a single Circuit 
Judge on appeal, and this Order probably 
will not be officially published. One can 
hope that a reversal of the sweeping 
dismissal of an LGBT inmate’s 
protection from harm case as frivolous 
during her first year on the bench will 
resonate with Judge Barker, a Trump 
appointee. The LGBT prisoners’ rights 
bar should take note in any event. ■
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9th Circuit Orders Board of Immigration Appeals to Reopen 
Petition by HIV+ Mexican
By Vito John Marzano

A panel of the U.S. Circuit Court of 
Appeals for the Ninth Circuit partially 
granted a man’s petition for review 
of the Board of Immigration Appeals 
(BIA) denial of his motion to reopen 
proceedings. Circuit Judge Lawrence 
VanDyke (2020 Trump appointee) 
dissented from the per curium decision 
issued by Circuit Judge Jay Bybee 
(2002 Bush appointee) and, sitting 
by designation, District Judge Vince 
Chhabria (2014 Obama appointee). 
Bautista v. Barr, 2020 U.S. App. LEXIS 
23553, 2020 WL 4282101 (9th Cir. July 
27, 2020). 

Generally, a refugee qualifies 
for asylum when they are unable or 
unwilling to return to their home 
country because of persecution or a 
well-founded fear of persecution on 
account of, among other things, actual 
or perceived membership in a particular 
social group. Here, Mr. Bautista is an 
HIV+ Mexican national and citizen 
seeking asylum in the United States. 
He appeared before an Immigration 
Judge (IJ) in 2009 contending that his 
HIV status subjected him to violence 
and discrimination in Mexico. The 
petitioner does not identify as LGBTQ, 
but he maintains that HIV+ persons 
are presumed to be LGBTQ in Mexico 
and, as such, suffer the same threats of 
violence and discrimination. 

Following his initial hearings before 
the IJ in 2009 and subsequent appeal 
to the BIA, in 2018, the petitioner 
moved to reopen the proceeding on the 
basis that the circumstances in Mexico 
for HIV+ and LGBTQ persons have 
changed so perilously that those persons 
have a substantial increase in threats of 
violence and discrimination. 

As set forth in the brief decision, a 
refugee seeking asylum that has received 
an order of removal may request that the 
BIA reopen proceedings and reconsider 
the matter within 90 days of the final 
order. However, if that motion is based 
on a change on country conditions 

shown through new material evidence 
that would not have been discovered 
previously, the 90-day period is waived. 
The petitioner carries the burden 
to make out a prima facie case of 
eligibility for this relief. Evidence that 
indicates a reasonable likelihood that 
the statutory requirements for relief are 
satisfied constitutes such a showing. 
Importantly, an affidavit supporting 
such a motion must be accepted as true 
unless inherently unbelievable. 

Dr. Nielan Barnes, a sociologist who 
has studied and been published on a 
wide range of LGBTQ issues in Mexico, 
submitted a declaration in support 
of petitioner’s motion. She attested 
that LGBTQ and HIV+ persons have 
suffered an increased threat of violence 
and discrimination in all parts of 
Mexico as a societal backlash to recent 
progressive policies enacted to protect 
the rights of LGBTQ persons. For 
instance, in 2015, the Mexican Supreme 
Court issued one of several decisions 
declaring that same-sex couples have a 
constitutional right to marriage licenses, 
and this resulted in increased violence 
against LGBTQ persons. Moreover, 
she declared, government officials 
generally acquiesce to targeting the 
LGBTQ community, thus depriving 
those individuals perceived as part of 
that group, such as the petitioner, much 
needed protection. 

The BIA denied the petitioner’s 
motion as untimely on the basis that Dr. 
Barnes’ declaration did not establish a 
change in country conditions as to render 
the 90-day deadline inapplicable. The 
9th Circuit panel majority concluded 
that the BIA erred as a matter of law, 
because it was required to accept the 
declaration as true unless it was shown 
that such was inherently unbelievable. 
The BIA did not conduct that inquiry 
and summarily denied the motion 
because it disagreed with Dr. Barnes’ 
analysis. Accordingly, the BIA abused 
its discretion. 

Although the court provided a 
reprieve to petitioner, it noted that it did 
not express any opinion as to the merits 
of the claims. Rather, the issue here 
was solely the improper legal standard 
applied by the BIA: it erred by not 
conducting an appropriate inquiry to 
test the validity of Dr. Barnes’ claims. 

In his dissent, Judge VanDyke 
ostensibly does the BIA’s task for it. 
He would have denied the petition in 
its entirety on the basis that Dr. Barnes 
had advanced her, as he glibly describes 
it, “backlash theory” previously before 
the Nineth Circuit. Judge VanDyke 
would require the petitioner to show a 
change of country conditions from when 
he first applied for asylum in 2009 to 
when he sought his motion to reopen in 
2018. According to Judge VanDyke, Dr. 
Barnes does not connect the “backlash” 
to any worsened condition in 2009, or 
specifically identify the 2010 or 2015 
policy advances referenced to support 
her theory. Judge VanDyke opines that 
this is intentional because Dr. Barnes 
had discussed her theory as far back 
as 2006. He reasons that there is not a 
precise or new backlash, but rather, the 
latest stimulus for an ongoing backlash. 

The dissent relied on other Nineth 
Circuit decisions, such as one from 
2015 and another from 2017, that either 
identified the “backlash” conditions 
in Mexico around the time of the 
petitioner’s initial hearing in 2009 
or 2010, or in which Dr. Barnes had 
presented her theory. Essentially, 
Judge VanDyke’s position is that 
because a backlash possibly existed in 
2006, 2009, 2010, 2015, or 2017, there 
could not be a worsened backlash that 
would constitute a change in country 
conditions in 2018. Applying this logic, 
the mere fact that there could have been 
some backlash in 2006 means that if 
that backlash had become so severe that 
there is widespread violence against a 
social group, such as LGBTQ or HIV+ 
persons, even if that backlash manifests 
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into outright, widespread violence in the 
future, the mere fact that there was some 
apprehension makes the new violence 
merely an extension of a pre-existing 
condition.

Bautista is represented by Raquel 
Eleanor Hecht and Ashley Ross White, 
Hecht and Norman LLP, Eugene, OR, 
with amicus support from Kristin 
Macleod-Ball, American Immigration 
Council, Brookline, MA, Lindsay Nash, 
Benjamin N. Cardozo School of Law, 
New York, NY, and Trina A. Realmuto, 
National Immigration Litigation 
Alliance, Brookline, MA. ■

Vito John Marzano is a member of the 
New York Bar and an associate at Traub 
Lieberman Straus & Shrewsberry LLP 
in New York.

7th Circuit Affirms Asylum Denial to 
Mexican Lesbian
By Bryan Xenitelis

The U.S. Court of Appeals for the 
7th Circuit has affirmed the denial of 
asylum to a Mexican lesbian in Marquez 
v. Barr, 2020 U.S. App LEXIS 21615 
(7th Cir., July 13, 2020).

The Petitioner and her then-12-year-
old daughter applied for admission 
to the United States at the California 
border. They were placed into removal 
proceedings, where they conceded their 
removability, but Petitioner applied 
for asylum because she had received 
threats regarding her sexual orientation 
and feared returning to Mexico. 

The Petitioner had come out as a 
lesbian in her 20’s after having two 
children. The five threats cited in her 
asylum petition constituted texts, social 
media, and a letter, and one stated that 
the perpetrator “would cut off a piece 
of her skin for every hickey she left on 
his wife, and that she should watch out 
for her kids; that something bad could 
happen to them.” 

The Petitioner also testified about 
her religious family and how they 
rejected homosexuality. She testified 
that if returned to Mexico, she would 
be limited in finding work to support 
her children because of her sexual 
orientation, and that her daughter, 
who attempted suicide, would be 
bullied because of Petitioner’s sexual 
orientation.

The Immigration Judge and Board 
of Immigration Appeals both found 
that her claims were credible. However, 
they ruled that these claims did not rise 
to the level of persecution necessary 
for a grant of asylum. The Petitioner 
appealed to the 7th Circuit and her case 
was decided by a panel of three Circuit 
Judges in a per curiam decision.

The panel found that because 
the Petitioner had not previously 
experienced any physical harm despite 
the threats, the threats were not of 
“most immediate or menacing nature.” 
They also found that the threats did 

not sufficiently describe “grave harm.” 
The panel also noted that the Petitioner 
remained in Mexico for four months 
after receiving the last threat, and did 
not suffer any harm despite the threats. 

The panel found that the Petitioner’s 
reliance on U.S. State Department 
Reports describing the poor treatment 
of LBGT people in Mexico did not rise 
to the sufficient level of persecution for 
asylum, and the panel took notice that 
Mexico’s Supreme Court had legalized 
gay marriage, the Constitution was 
amended to prevent discrimination 
based on sexual orientation, and that 
there were federal laws preventing 
discrimination based on sexual 
orientation.

The panel rejected the Petitioner’s 
arguments that she would suffer 
economic persecution, finding that 
even if this were true, it did not rise 
to the level to persecution sufficient 
to ground an asylum claim. Economic 
hardship is generally not considered 
a reason for granting asylum. The 
panel further found that her argument 
that her daughter, who had attempted 
suicide, would face bullying based 
on Petitioner’s sexual orientation 
was, while “very troubling” and 
“concerning,” too speculative as to 
whether the bullying would be based 
on the Petitioner’s sexual orientation or 
other reasons.

Accordingly, the panel found that 
there was “substantial evidence” 
supporting the IJ and BIA decisions 
denying the Petitioner’s asylum, and as 
a result, the panel denied the Petition 
for Review, and upheld the decisions 
denying asylum.

The Petitioner is represented by 
Elisa T. Drew, Attorney, Chicago, 
Illinois. ■

Bryan Xenitelis is an attorney and an 
adjunct professor at New York Law 
School.



8   LGBT Law Notes   August 2020   

9th Circuit Remands Gay Ghanaian’s Asylum and CAT Claims 
for Reconsideration
By Arthur S. Leonard

A gay man from Ghana won a 
second chance to prove his refugee 
status in Raimi v. Barr, 2020 U.S. App. 
LEXIS 24054 (9th Cir., July 30, 2020). 
The Petitioner, a Christian man from 
Ghana, applied for asylum upon entry 
to the U.S. “In his border interview,” 
wrote the court, “Raimi was asked 
why he traveled under a different name 
and why he came to the United States. 
In response, Raimi stated that he is a 
Christian and that he understood the 
United States to be a ‘good’ place and 
a ‘Christian country.’ When asked why 
he left Ghana, Raimi said that he was 
chased out of his house by a Muslim 
group. When asked whether he feared 
returning to Ghana, Raimi said that he 
did.” It was not until further along in the 
process, when testifying at his “credible 
fear hearing,” that he identified as gay 
and raised that as a reason for his fear of 
persecution in Ghana. The I.J. and the 
Board of Immigration Appeals seized 
upon this “inconsistency” and rejected 
his claim on credibility grounds. They 
also rejected his claim for protection 
under the Convention against Torture 
(CAT), despite introduction of a State 
Department country report documenting 
the perilous situation facing gay people 
in Ghana, a Muslim country with severe 
penal laws against homosexual conduct. 

Granting Raimi’s petition for review, 
the 9th Circuit panel wrote, “When 
viewed ‘in light of the totality of the 
circumstances, and all relevant factors, 
Raimi’s testimony was not inconsistent. 
During the border interview, Raimi 
answered the questions posed to him, 
none of which called for him to discuss 
his sexual orientation. When asked 
during his credible-fear interview about 
his fear of the Muslim group, Raimi 
explained that the group targeted gay 
people and that he was specifically 
targeted by them. In identifying an 
inconsistency in Raimi’s testimony, the 
Board appears to have assumed that 
the group must have been motivated by 

either anti-Christian or anti-gay animus, 
overlooking the possibility that both 
motives might have been present. Either 
way, the Board was required to consider 
Raimi’s explanation for a perceived 
inconsistency, and other record evidence 
that sheds light on whether there is in 
fact an inconsistency at all. The Board 
did not do so here because it did not 
give reasoned consideration to Raimi’s 
explanation of the Muslim group’s anti-
gay animus.”

Furthermore, the court wrote, 
“The Board similarly perceived an 
inconsistency in Raimi’s testimony 
about the reason his father poured 
pepper into his eyes. But although 
Raimi’s border-interview testimony 
could be construed to suggest that his 
father attacked him because he was 
a Christian, Raimi did not say that it 
was the only reason he was attacked. 
Instead, Raimi consistently tied his 
father’s animus to his Christianity and 
sexual orientation, not one or the other 
exclusively.”

Finally, as to the denial of asylum, 
having discredited the Board’s 
credibility finding based on factual 
inconsistency, the court was unwilling 
to rest a denial of asylum on the I.J.’s 
statement that Raimi’s “demeanor” at 
the hearing was a basis for finding his 
testimony not credible, at least in the 
absence of any explanation by the I.J. 
beyond a bare assertion.

Turning to the denial of relief 
under the CAT, the 9th Circuit panel 
was similarly critical of the way the 
agency had handled that issue, finding 
its “analysis” of country conditions 
in Ghana to be inadequate. “Here, the 
Board did not address several material 
aspects of the State Department’s 2016 
report on human rights in Ghana. For 
example, the report recognizes that 
Ghanaian law criminalizes sexual 
intercourse between men. The report 
also states that Ghanaian ‘police were 
reluctant to investigate claims of assault 

or violence against LGBTI persons.’ 
It further explains that ‘[g]ay men in 
prison were often subjected to sexual 
and other physical abuse.’” This rang a 
bell for the court, which observed that 
9th Circuit precedent recognizing that 
“sexual assault can amount to torture.”

“Given the unaddressed country 
conditions relevant to Raimi’s sexual 
orientation, substantial evidence 
does not support the conclusion that, 
based on objective evidence alone, 
Raimi is unlikely to be tortured with 
the acquiescence of the Ghanaian 
government,” wrote the court, which 
remanded for reconsideration of the 
CAT claim as well as the asylum claim. 

The court also noted that on remand 
Raimi should have an opportunity to 
attempt to get admitted in evidence two 
letters that had been excluded during 
the first go-around. But the court noted 
that since the letters were not part of 
the record, it was not opining as to their 
relevance to his claims.

Petitioner Raimi is represented by 
Kari Elisabeth Hong, Boston College 
Law School, Newton, MA. ■
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European Court of Human Rights Says Hungary and Bulgaria 
Violated European Convention on Human Rights by Denying 
Transgender Men’s Gender and Name Change Applications
By Eric Wursthorn

The European Court of Human 
Rights (ECHR or “the Court”) issued 
two rulings recently finding violations 
of Article 8 (right to respect for private 
and family life) of the European 
Convention on Human Rights. In Rana 
v. Hungary (Application no. 40888/17, 
July 16, 2020), the Court determined 
that the Hungarian Government violated 
Article 8 by rejecting an Iranian 
transgender refugee’s application to 
have his name and sex marker officially 
changed because he did not have a 
Hungarian birth certificate. The second 
case, Y.T. v. Bulgaria (Application 
no. 41701/16, July 9, 2020), held that 
Bulgaria violated Article 8 by refusing a 
transgender man’s request for female to 
male gender reassignment in Bulgaria’s 
civil register. That judgment is only 
available in French, so this article is 
based upon the ECHR’s press release 
regarding same.

The first case was brought by 
Jafarizad Barenji Rana, an Iranian 
national who presently lives in Budapest. 
Rana was identified as female at birth 
in 1987. In July 2015, Rana applied for 
asylum in Hungary, which was granted 
based upon persecution Rana suffered 
in Iran due to his gender identity. 

In March 2016, Rana applied for 
a gender and name change to the 
Hungarian Immigration and Citizenship 
Office. At that point, Rana’s official 
documents from Hungary were based 
upon his Iranian documents, which 
reflected the female gender identity that 
Rana had been assigned at birth. The 
Office rejected Rana’s request, finding 
that because Rana had not been born 
in Hungary and his birth had not been 
registered there, his application for 
gender and name change could not be 
“forwarded to the relevant registrar.”

Rana appealed to the Budapest 
Administrative and Labour Court, which 

upheld the Immigration and Citizenship 
Office’s decision. That court also noted 
that Rana “had failed to attach to his 
application the medical documentation 
required according to the otherwise 
applicable practice, in the absence of 
which recognition of the gender change 
was not possible.” Rana then appealed 
to the Constitutional Court, which 
rejected his complaint because “no 
statutory basis for changing the names 
of non-Hungarian citizens existed.” 
The Constitutional Court, however, 
held that this absence of regulation 
was “disproportionately restrictive and 
unconstitutional” and therefore “called 
upon Parliament to meet its legislative 
duty by 31 December 2018 and invited 
the applicant to resubmit his request.” 
As of the date of the ECHR decision, 
Hungary’s Parliament had not made 
the legislative change requested by the 
Constitutional Court.

One of the absurd arguments 
advanced by the Hungarian Government 
to the ECHR was a proposed solution 
to Rana’s catch-22 situation: he should 
“contact the Iranian authorities to 
have his gender change registered 
in Iran.” The Government further 
argued that just because Rana was a 
refugee on the basis of persecution 
in Iran due to his gender identity, 
Rana’s “transsexuality had never been 
medically established” because his 
application was not supported by any 
medical documentation by the domestic 
authority. The ECHR expressly noted, 
however, that Rana had submitted 
medical opinions issued in September 
2013 by two Iranian medical experts 
which confirmed that “he suffered from 
sexual dysfunction and a personality 
disorder.”

Ultimately however, the ECHR 
found that the case turned on the 
absence of any legislative framework 

in Hungary for a non-Hungarian citizen 
to apply for a gender and name change. 
Specifically, the Court stated: “by not 
giving [Rana] access to the legal gender 
recognition procedure[,] a fair balance 
has not been struck between the public 
interest and the applicant’s right to 
respect for his private life. There has 
therefore been a violation of Article 8 
of the Convention.”

The second case before the ECHR 
involved a Bulgarian national, identified 
as Y.T., who was born in 1970. At birth, 
Y.T. was assigned a female gender and a 
“female forename.” During adolescence 
Y.T. began to identify as male and since 
then he has lived as a man with a male 
forename and surname. Y.T. also lives 
with a woman, who gave birth to a child 
in 2010 via donor insemination. Y.T. and 
the child consider each other father and 
son. On his identity card, Y.T. presents 
a male appearance. In 2014, Y.T. had 
surgery to remove his mammary glands 
and parenchymal tissue. 

In 2015, Y.T. applied to the 
Bulgarian district court to have his 
name and gender designation changed. 
That request was denied, and the denial 
was upheld in 2016 by the regional 
court which, according to the ECHR’s 
press release, “considered, among other 
points, that surgical operations did not 
change a person’s true sex but only his 
or her appearance and the morphology 
of sex.” The Bulgarian Court ruled that 
the “public interest” required that a legal 
change of sex should not be permitted, 
even though Y.T., who is approximately 
fifty years old, had been living as a male 
since he was a teenager. The Bulgarian 
court remained steadfastly regressive, 
expressly rejecting the case law trends 
in Europe in favor of recognition of 
gender reassignment regardless of 
what medical treatment or surgery the 
applicant had undergone.
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The ECHR’s opinion was narrow. 
The Court did not say that Bulgaria 
had to grant Y.T. legal recognition of 
his gender reassignment. Rather, the 
ECHR simply said that the lower court 
violated Article 8 of the Convention by 
failing to specifically state what public 
interest grounds warranted denial of 
Y.T.’s application. The ECHR further 
noted that the Bulgarian courts had 
also failed to explain “why it had been 
possible to recognize identical gender 
reassignment in other cases” but not in 
Y.T.’s case. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.

Sex v. Gender: Court of Appeals of Oregon 
Recognized Nonbinary Sex Change
By Corey L. Gibbs

Jones David Hollister sought a 
legal change of sex from female to 
nonbinary. Lane County Circuit Court 
Judge Charles D. Carlson concluded 
that the court could not grant a legal 
change of sex to nonbinary because 
Oregon Revised Statute (ORS) 33.460 
did not expressly allow such a change. 
Hollister appealed the circuit court’s 
decision. On July 8, 2020, the Court 
of Appeals of Oregon reversed the 
lower court’s decision, holding that the 
circuit court could grant a legal change 
of sex to nonbinary. In the Matter of 
Hollister, 305 Or. App. 368, 2020 Ore. 
App. LEXIS 842. Judge Josephine H. 
Mooney wrote the opinion for the court.

The court focused on statutory 
interpretation when it decided this case, 
because the meaning of ORS 33.460 was 
the issue before the court. In order to 
interpret the statute properly, consistent 
with Oregon interpretive precedents, 
the court had to ascertain what the 
legislature that adopted the statute most 
likely intended it to mean. This meant 
that the court had to examine the text 
of the statute and relevant legislative 
history.

The legislature last amended the 
statute in 2017. The statute stated the 
requirements for a change of sex and 
that the purpose of the statute was to 
“affirm” one’s “gender identity.” The 
court had to grapple with the terms 
“change of sex” and “gender identity.” 
So, the court turned to dictionaries 
from 2017 to determine what the 
legislature meant when it last amended 
ORS 33.460. The court examined 
the definitions of sex, gender, gender 
identity, and nonbinary to determine 
the meaning of the statute. Merriam-
Webster’s Dictionary defined nonbinary 
to mean “relating to or being a person 
who identifies with or expresses a 
gender identity that is neither entirely 
male nor entirely female.” This 
definition expressed nonbinary as an 
adjective that described sex, gender, or 
gender identity. Nonbinary was a term 
used in a similar fashion to both male 

and female, which also described sex, 
gender, or gender identity.

Then, the court considered the context 
of the words within the statute because 
dictionary definitions occasionally fail 
to capture the normal usage of terms. 
Judge Mooney cited Shelby Hanssen’s 
contemporaneous article from the 
Oregon Law Review, Beyond Male 
or Female: Using Nonbinary Gender 
Identity to Confront Outdated Notions 
of Sex and Gender in the Law, 96 Ore. L 
Rev 283, 285 (2017), which stated, “The 
relationship between ‘sex’ and ‘gender’ 
is more complicated than [the dictionary] 
definitions suggest.” Historically, sex has 
been limited to a binary view. However, 
the court pointed out, “binary views of 
‘sex’ do not reflect the reality of well-
documented occurrences of individual, 
biologic variations concerning the 
‘sex’ of individuals.” Thus, the court 
acknowledged that it may be time to 
part ways with the historical binary 
view of sex.

Before making its decision, the 
court considered similar statutes and 
the history of ORS 33.460. Initially, 
ORS 33.460 permitted a legal change 
of sex only after a surgical procedure. 
However, the legislature amended the 
statute twice, transforming it from 
requiring a surgical procedure to simply 
requiring applicants to attest that they 
had undergone some form of treatment to 
“affirm” their “gender identity.” Around 
the time ORS 33.460 was amended, 
the legislature had amended a similar 
statute, which allowed legal changes that 
affirm an individual’s gender identity. 
The court concluded, “The legislature . . 
. clarified its intent to expand the scope 
of the statute by shifting the focus away 
from physical anatomy to affirming 
gender identity.” Jones David Hollister’s 
case was remanded, and their new sex 
designation must affirm their gender 
identity—which is nonbinary.

Gender has been thought of as a 
social construct for quite some time; 
and sex has been considered gender’s 
real, biological cousin. This binary 
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South Carolina Appeals Court Denies 
Pathway for Assertion of Same-Sex 
Common Law Marriages 
By Matthew Goodwin

The South Carolina Court of 
Appeals essentially denied all relief 
to one-half of a former lesbian couple, 
Cathy Swicegood and Polly Thompson. 
Swicegood sought, inter alia, distribution 
of assets acquired by the pair during 
their thirteen-year relationship, which 
ended before marriage equality came to 
South Carolina as a result of litigation 
in 2014, on the basis of a common law 
marriage. Thompson sought a partition 
action for an equitable division of 
the parties’ ownership interests in 
real estate. Unless the decisions are 
overturned by the state’s highest court, 
they forecloses a pathway for gay men 
and lesbians to assert common-law 
marriage rights if the putative common-
law marriage ended prior to the United 
States Supreme Court’s decision in 
Obergefell v. Hodges, 135 S. Ct. 2584 
(2015). 

In an opinion that can only be 
described as circular, the South 
Carolina Court of Appeals in 
Swicegood v. Thompson, 2020 S.C. 
App. LEXIS 55 (July 1, 2020), held 
that while Obergefell’s legalization of 
same-sex marriage must be applied 
retroactively to common-law marriages 
in South Carolina, the state’s former 
statute banning same-sex marriage 
nevertheless acts as an insurmountable 
impediment to claimants seeking to 
establish a pre-Obergefell common-
law same-sex marriage—even though 
the statute is void ab initio by way of 
the court’s retroactive application of 
Obergefell. On the same date, the panel 
issued a separate ruling in a partition 
action concerning the property acquired 
during the relationship in Thompson 
v. Swicegood, 2020 WL 3551795 (July 
1, 2020). Chief Judge James Lockemy 
wrote for the court in both cases.

The case arose out of a same-sex 
relationship between Swicegood and 
Thompson that began in 2000 and 
which both parties agree ended in late 

2013. South Carolina is one of a handful 
of jurisdictions in the United States that 
recognizes common-law marriages. 
To establish a common-law marriage 
in the state, there must be facts and 
circumstances demonstrating intent 
by the parties to enter into a marriage 
contract—i.e. mutual assent—and 
there must be no other “impediment” 
to marriage. Under South Carolina 
decisional law, such an “impediment” 
is frequently, although not exclusively, 
found in a bigamous relationship. 

Swicegood alleged the following facts 
and circumstances as demonstrative 
of the parties’ intent to enter into a 
common-law marriage contract: “She 
and Thompson cohabited as sole 
domestic partners for over thirteen 
years until December 10, 2013, agreed 
to be married, and held themselves out 
publicly as a married couple. She alleged 
the couple exchanged and wore wedding 
rings, co-owned property as joint tenants 
with the right of survivorship, included 
each other as devisees in their respective 
wills, and shared a joint bank account. 
[She] further alleged Thompson listed 
her as a ‘domestic partner/qualified 
beneficiary’ on Thompson’s health 
insurance and as a beneficiary on her 
retirement account.”

For her part, Thompson 
acknowledged the women had a “close 
personal relationship” but maintained 
that they were unmarried. While the 
women participated in a commitment 
ceremony in Las Vegas, Nevada—which 
Swicegood claimed was the parties’ 
marriage ceremony—Thompson averred 
this was not a marriage ceremony and 
neither woman intended it as such. In an 
affidavit Thompson wrote, “[w]e both 
knew that if we wanted to get married, 
we could go to a state that allowed 
same-sex marriage. It was not our intent 
to enter into marriage, and we did not.” 

In March of 2014, Swicegood filed 
a lawsuit in family court seeking an 

view, the juxtaposition of the social 
construct and its real counterpart, has 
been weaponized to attack the reality 
of many individuals. It has allowed one 
to disregard another’s gender identity, 
based on the belief that it is not real. 

Merriam-Webster’s Dictionary 
defines “social construct” as “an idea 
that has been created and accepted by 
the people in a society.” Our society was 
built on ideas that we have accepted to 
be true. Yet, those ideas—those rights—
have been treated as more real than the 
identities of our fellow citizens. The 
Court of Appeals of Oregon made a 
statement that gender is just as real as 
sex. Many of us have been aware that 
our identities are as much a part of our 
bodies as our genitals, and on July 8, 
2020, a court recognized that truth.

It is noteworthy that Oregon courts 
apparently take a different approach 
to statutory interpretation than that 
embraced by the U.S. Supreme Court 
in Bostock v. Clayton County, 140 S. 
Ct. 1731; 2020 WL 3146686; 2020 U.S. 
LEXIS 3252, which eschewed reference 
to legislative history or the contemporary 
intention of legislators, instead focusing 
on the literal meaning of statutory text 
without reference to extrinsic sources 
that would have limited the text to 
meanings that contemporary legislators 
might have contemplated.

Lorena Reynolds represents Jones 
David Hollister. Numerous amicus 
briefs were filed. Sara Kobak, Jessica A. 
Schuh, Schwabe, Williamson & Wyatt, 
P.C., Kelly K. Simon, and American 
Civil Liberties Union Foundation of 
Oregon, Inc., filed the brief amicus 
curiae for Basic Rights Oregon and 
American Civil Liberties Union of 
Oregon. Ellen F. Rosenblum, Attorney 
General, Benjamin Gutman, Solicitor 
General, and Jonathan N. Schildt, 
Assistant Attorney General, filed the 
brief amicus curiae for State of Oregon. 
Bruce L. Campbell, John C. Clarke, and 
Miller Nash Graham & Dunn LLP filed 
the brief amicus curiae for Transgender 
Law Center, interACT, and Beyond 
Binary Legal. Caitlin V. Mitchell 
filed the brief amicus curiae for Law 
Professors. ■

Corey L. Gibbs is a law student at New 
York Law School (class of 2021).
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order of equitable distribution of marital 
property and ancillary relief based on an 
alleged common-law marriage between 
the women. At the time Swicegood filed 
her suit, Obergefell had not yet been 
decided and same-sex marriages in the 
state were still prohibited under section 
20-1-15 of the South Carolina Code.

The family court dismissed 
Swicegood’s action for lack of subject 
matter jurisdiction. However, while 
Swicegood’s first appeal was pending 
Obergefell was decided. This, in turn, 
caused the South Carolina Supreme 
Court to remand the case to the family 
court to “consider the implications 
of Obergefell on its subject matter 
jurisdiction.”

On remand, the family court 
considered whether (1) Obergefell 
applied to common-law marriages 
and (2) whether Obergefell applied 
retroactively. After argument, the 
family court answered both questions 
in the affirmative but held that the 
women had not entered into a common-
law marriage because they lacked the 
intent to do so knowing as they did that 
same-sex marriage was illegal in South 
Carolina on the basis of section 20-1-
15 of the South Carolina Code. The 
family court went a step further and 
held that, not only was the statute a bar 
to the mutual assent requirement for a 
common-law marriage, but it was also 
an independent impediment to a valid 
common-law marriage.

The three-judge panel of the Court of 
Appeals affirmed, although one justice, 
D. Garrison Hill, concurred only as to 
the result on the basis that “[i]f a party 
does not comprehend that his intentions 
and actions will bind him in a legally 
binding marital relationship, then he 
lacks intent to be married.”

In one sense, the decision was 
a “win” for LGBT rights in South 
Carolina insofar as the Court of Appeals 
agreed with Swicegood that Obergefell 
must apply retroactively, from which 
it follows that South Carolina’s ban on 
same-sex marriage must be considered 
void ab initio—i.e. treated as though it 
never existed.

However, the decision’s holding is 
in another sense a setback because, 
absent a reversal on appeal, only those 

relationships of same-sex couples that 
ended after November 20, 2014 are 
eligible to be treated as common-law 
marriages in South Carolina. This may 
impact not only the ability of putative 
common-law spouses to claim property 
and other rights upon the dissolution of 
relationships, but also estate claims of 
would-be spousal beneficiaries, claims 
for social security survivor benefits etc. 

The concurring opinion may be an 
acknowledgement, however tacit, that 
while this particular relationship may 
not have qualified as a common-law 
marriage, there may be other cases to 
come from former same-sex partners 
who should be afforded protections of 
common-law marriage. 

Although the women were 
adjudicated not to have been in 
a common-law marriage, they 
nevertheless owned property together. 
Thompson filed a partition action 
around the same time Swicegood filed 
for divorce, and as a result the same 
panel of judges of the Court of Appeals 
also decided Swicegood’s appeal in this 
companion case.

In many jurisdictions, partition 
actions are common lawsuits between 
former same-sex partners who were 
never married but nevertheless jointly 
owned real property. Thompson 
and Swicegood together owned a 
condominium in Hilton Head and a lake 
house in Westminster. 

As can also be common in such 
partition actions, one of the women, 
Swicegood, contributed relatively little 
to the down-payment and carrying 
costs of the properties at issue, but 
appears to have contributed much in 
the way of labor and “sweat equity” to 
the increase in the properties’ values. 
Thus, Swicegood sought to introduce 
evidence in the partition action of 
such sweat equity and wished to argue 
that her labor towards managing and 
participating in renovations entitled 
her to a greater portion of equity in the 
properties than a simple accounting of 
dollar contributions would. At the same 
time, Swicegood wanted to introduce 
evidence as to the parties’ marriage-like 
relationship for the proposition that she 
ought to be entitled to yet even more of 
the value of the properties because in this 

relationship the parties flipped a number 
of houses using Swicegood’s expertise 
in interior design and renovations. 

The Court of Appeals found no 
abuse in the trial court’s exclusion of 
evidence of the parties’ marriage-like 
relationship or the work Swicegood had 
done on properties other than the Hilton 
Head Condo and lake house. 

The Court of Appeals did, however, 
find contrary to the trial court’s decision 
that Swicegood was entitled to a portion 
of the equity of the lake home based on 
the fact she had contributed $22,000 
towards the down payment for that 
property. The court elected to give 
her 14.49% of the $45,000 of equity 
in the lake home because this was her 
relative proportionate contribution to its 
acquisition.

In the end, the cumulative effect 
of the decisions as to Swicegood was 
to grant her the sum of approximately 
$6,500. Whether Swicegood will appeal 
the decision remains to be seen. 

John G. Reckenbeil, of Law Office of 
John G. Reckenbeil, L.L.C., of Mauldin, 
and J. Falkner Wilkes, of Greenville, 
represent Cathy Swicegood. Margaret 
A. Chamberlain, of Chamberlain Law 
Firm, LLC, of Greenville, and Melissa 
Hope Moore, of Law Office of Melissa 
H. Moore, LLC, of Fountain Inn, for 
represent Polly Thompson. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.
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New York Trial Court Rejects Rightwing Group’s Claims 
Against NYC’s LGBT Center After Event Cancellation
By Eric Lesh

On July 8, 2020, the New York County 
Supreme Court dismissed a rather high-
profile lawsuit brought by members of 
the #WalkAway organization against 
the LGBT Center of New York City 
and several individual defendants for 
action which ultimately culminated 
in the Center’s decision to cancel an 
event organized by #WalkAway and its 
members. In Justice Kathryn Freed’s 
opinion in Straka v. Lesbian Gay 
Bisexual & Transgender Community 
Center, Inc., 2020 N.Y. Misc. LEXIS 
3083; 2020 NY Slip Op 32116(U), the 
court dismissed a host of claims including 
defamation, cyberbullying, breach of 
contract, discrimination alleged by 
#WalkAway and its founder, Brandon 
Straka, as well as the counter-claim 
for sanctions brought by The Center, 
its executive director Glennda Testone, 
staff member Gabriel Farofaldane, and 
individual defendants Jason Rosenberg 
and Gordon Beeferman.

The #WalkAway Campaign is 
a nonprofit founded by Straka that 
encourages gay people to abandon the 
Democratic Party, although the opinion 
describes the organization’s activities 
as “holding or promoting events that 
are designed to promote peaceful social 
discourse, political awareness and 
promotion of alternative expressions of 
gay identity and LGBT identity within 
the LGBT Community.” In March of 
2019, #WalkAway booked a room at 
The Center and paid a $650 fee. A week 
later, defendant Farofaldane emailed 
Straka a copy of The Center’s rules and 
guidelines, and to request an initialed 
acknowledgment. Two days later, 
The Center cancelled the scheduled 
#WalkAway event and returned the fee. 

Prior to cancellation, Rosenberg 
posted a Tweet about the scheduled 
#WalkAway event, and Beeferman 
posted a document entitled “An Open 
Letter to the LGBT Center” on social 
media, which demanded The Center 
cancel the #WalkAway event. On the 

day the cancellation was announced, 
Testone posted responses to the “Open 
Letter” on Twitter and on The Center’s 
website, explaining their decision to 
cancel.

In the lawsuit initiated by Straka, the 
court rejected each and every one of 
the individual claims one-by-one. But 
before we address each individually, 
here is The Center’s statement, which is 
implicated throughout:

“In recent days we have learned 
that certain of the panelists announced 
for this event have made repeated, 
well-documented past statements that 
violate our mission, values and the 
spirit of inclusiveness for all individuals 
and identities that is core to our work 
and who we are. Our space is a place 
of safety and refuge for those most 
vulnerable among us, and we will do 
everything in our power to protect that. 
Permitting this event to proceed would 
make many of our community members 
feel unsafe and, among other things, 
interfere with their ability to participate 
in other Center programming.”

First, #WalkAway claimed that the 
cancelation violated New York City and 
State bans on discrimination based on 
sexual orientation and gender identity. 
The opinion found that the statement 
refers to the center’s mission and does 
not mention sexual or gender identities. 
Further, the court notes that while the 
plaintiffs argued that cancellation was 
not based on political speech, their 
argument is belied by their own ensuing 
assertion, that The Center “’used its 
policies as a pretext, or cover, for not 
wanting to permit one of their own to 
express controversial views,’ appears 
to admit that The Center objected to 
their political views rather than their 
sexual or gender identities.” This claim 
against the individual defendants who 
were not affiliated with The Center was 
dismissed.

 Second, the plaintiffs claimed that 
the defendants “engaged in a pattern of 

egregious cyberbullying,” but the court 
concluded that New York law doesn’t 
create a civil action for cyberbullying. 
The court also cited a New York Court of 
Appeals opinion that invalidated a local 
ordinance which targeted cyberbullying, 
for violating the First Amendment. 

In response to the defamation and 
per se defamation claims advanced by 
the plaintiffs, the court concluded that 
the statements of The Center, Testone, 
and social media actors Rosenberg 
and Beeferman were not actionable 
false statements of fact, but merely 
nonactionable opinion. Readers will 
recall from The Center’s statement 
that The Center vaguely references that 
“we have learned that certain of the 
panelists announced for this event have 
made repeated, well- documented past 
statements,” but did not expand on this 
assertion, and ultimately turns to focus 
on its own mission. The court concluded 
that “because the First Amendment 
protects expressions of opinion from 
defamation claims, the court finds 
that plaintiffs’ fourth cause of action 
must fail, as a matter of law.” As to the 
individual defendants, the court also 
found the Open Letter and Twitter posts 
to be “non-actionable” opinion. 

The breach of contract claim was also 
dismissed, largely because the plaintiffs 
“neither annexed a copy of the contract 
to the complaint nor adequately recited 
the provisions of the contract upon 
which its claims were based.”

Finally, the individuals sought 
sanctions against plaintiffs because the 
causes of action were frivolous as against 
Rosenberg and Beeferman. The court 
found that, with respect to defamation, 
“there was at least some basis put forth 
by plaintiffs in support of those causes 
of action and they therefore cannot be 
considered as entirely ‘frivolous.’” ■

Eric Lesh is the Executive Director of 
the LGBT Bar Association of New York 
(LeGaL).
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Arizona Court of Appeals Holds Spousal Parentage 
Presumption Overcomes Biological Presumption in Contest 
Between Lesbian Spouse and Sperm Donor
By Arthur S. Leonard

The Arizona Court of Appeals 
affirmed a decision by Pima County 
Superior Court Judge Cathleen Linn 
to reject a sperm donor’s attempt to 
gain parental rights over the child of 
a lesbian couple who was being raised 
by the non-biological parent while the 
biological mother was incarcerated, 
finding that Judge Linn had correctly 
determined to give greater weight to 
the spousal parental presumption than a 
presumption based on genetic proof of 
parentage in light of the circumstances 
of this case. Alternatively, the court 
found that the sperm donor was equitably 
estopped from seeking to claim parental 
rights, given the understandings of the 
parties when he donated his sperm. 
Doherty v. Leon, 2020 WL 4342710, 
2020 Ariz. App. LEXIS 713 (Ariz. Ct. 
App., Div. 2, July 28, 2020). Chief Judge 
Garye L. Vasquez wrote for the appeals 
court.

Giovannah Lexus and Dominique 
Leon moved to Tucson in 2015 and 
became friendly with Ray Doherty and 
his fiancé, Melanie. As the friendship 
developed, Ray and Melanie learned 
that Giovannah and Dominique planned 
to get married and have a child together 
through donor insemination. Melanie 
proposed to Giovannah and Dominique 
that they take a sperm donation from 
Ray. Conversation about this proposal 
continued for several weeks. Although 
there was no written agreement, there 
was a clear verbal understanding that 
Ray would be just a sperm donor, would 
not assert any parental rights, and 
would not have any parental obligations. 
On that basis, Melanie delivered 
“three donations of Ray’s sperm” and 
Giovannah became pregnant. (The 
opinion does not mention whether the 
women performed the insemination 
themselves or whether they involved a 
third party or physician.) 

In December 2015, Dominique and 
the pregnant Giovannah actually moved 

in with Ray and Melanie, but they stayed 
only two weeks because Ray would 
get drunk and become abusive. They 
found their own place and were married 
before Giovannah gave birth to J.L. in 
April 2016. After moving out of Ray 
and Melanie’s apartment, the women 
lost touch with Ray and Melanie, who 
weren’t in the picture when the child 
was born. Dominique was named as the 
second parent on the birth certificate, 
and she assumed the primary parenting 
role when Giovannah was arrested and 
sentenced to prison sex months later. 
(The court’s decision does not mention 
the nature of Giovannah’s offense or the 
length of her prison sentence.)

In May 2017, after an argument 
with Giovannah, Dominique grew 
concerned about her parental status 
and re-established contact with Ray 
and Melanie to be sure they would back 
her up in any dispute with Giovannah, 
which they assured her that they 
would do. “Over the next year,” wrote 
Judge Vazquez, “Ray, Melanie, and 
Dominique remained friends, and 
Dominique allowed Ray and Melanie 
to babysit J.L. on numerous occasions. 
Throughout that time, Ray and Melanie 
consistently referred to Dominique as 
J.L.’s ‘momma.’” 

But without Dominique’s knowledge 
or any court order, Ray surreptitiously 
arranged to have J.L.’s blood drawn 
for a paternity test, which established 
that he is the biological father of J.L. 
“Three months later, Ray and Melanie 
contacted the Department of Child 
Safety (DCS), claiming J.L. was unsafe 
in Dominique’s care, and refused to 
return J.L. to Dominique. DCS placed 
J.L. with Dominique’s parents but 
ultimately determined the allegation 
was unsubstantiated and returned J.L. 
to Dominique. Thereafter, Dominique 
ceased all contact with Ray and Melanie, 
and Ray subsequently filed a petition 
for paternity, legal decision-making, 

parenting time, and child support,” 
wrote the court.

The case came before Judge Linn 
in the Pima County Superior Court. 
Ray argued that as the biological father 
of J.L., he had superior parental rights 
to Dominique, who had no biological 
relationship to the child. He relied 
on cases involving the constitutional 
rights of biological parents, the lack 
of any written agreement waiving his 
parental rights, and his argument that 
he and Melanie, now married, would 
provide a superior family setting for 
the child, contrasted to Dominique, 
who was effectively raising J.L. as a 
single mother because of Giovannah’s 
incarceration. Dominique argued that 
under the spousal presumption, she was 
the legal parent of J.L., acknowledged 
as such on the birth certificate, and that 
she had a bonded parental relationship 
of several years with the child. There 
was no evidence that she was unfit. 
Furthermore, Ray had not taken any 
action to establish legal parentage after 
the child’s birth, and the agreement 
under which his sperm donation was 
received should preclude this action 
by him under the doctrine of equitable 
estoppel.

Judge Linn acknowledged that both 
parties came into court with a legal 
presumption in support of their parentage 
claims. She rejected Ray’s argument 
that his genetic parentage made his 
presumption automatically superior to 
Dominique’s spousal presumption as 
the legal wife of a woman who gave 
birth to the child, a child with whom she 
was bonded in a parental relationship. 
Judge Linn found that under Arizona 
law (and precedents from other states), 
when parties contending for custody 
both enjoyed a parental presumption, it 
was up to the court to take into account 
the policies of family law to determine 
which should prevail as the weightier 
presumption, and in this case she found 
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that Dominique’s presumptive parental 
status was stronger. Furthermore, she 
found that Dominique had satisfied 
the requirements of equitable estoppel 
as an alternative ground for rejecting 
Ray’s claim. And, she found, in light 
of the established relationship between 
Dominique and J.L., and the resources 
Dominique had available (including 
assistance from her parents), that it was 
in J.L.’s best interests to remain in the 
custody of Dominique.

The Court of Appeals agreed with 
Judge Linn on every point, although 
only two of the three judges on the panel 
premised the holding on the parental 
presumption doctrine. Concurring in 
the result in a one-sentence statement, 
Judge Sean Brearcliffe would have ruled 
that Ray’s petition should be dismissed 
entirely on equitable estoppel grounds. 
This would forestall the need for the 
court to get into the detailed analysis of 
the dueling presumptions.

Of particular note was Judge 
Vazquez’s rejection of Ray’s argument 
that because of the antiquated Arizona 
parentage statutes Dominique’s parental 
status and the presumption behind it 
was any less weighty than it would be if 
she was the father rather than the second 
mother. Referring to the Obergefell 
decision by the U.S. Supreme Court, as 
amplified in Pavan v. Smith, it was clear 
that the same-sex spouse of a woman 
who gives birth to a child is entitled to 
exactly the same parental presumption 
as an opposite-sex spouse of a woman 
who gives birth.

In light of the court’s reliance on 
consistent post-Obergefell Arizona 
Supreme Court case law, it seems 
unlikely that Ray would be able to get 
the Arizona Supreme Court to review 
this decision. 

Dominique is represented by the 
Child and Family Law Clinic, Tucson, 
by Paul D. Bennett, a clinical professor 
appearing pursuant to Rule 38(c), 
Ariz. R. Sup. Ct., and Nancy Sjostram, 
Bethany Munson, Dakota Francis, and 
Wayne Koelemeyer, students certified 
pursuant to Rule 39(c), Ariz. R. Sup. Ct. 
Ray is represented by Helen R. Davis, 
Timea R. Hanratty, and Nicholas J. 
Brown, of The Cavanagh Law Firm 
P.A., Phoenix. ■

New York Appellate Division, First 
Department, Affirms Denial of Habeas 
Relief to Detainees Claiming Risk of 
Contracting COVID-19
By William J. Rold

Consolidating two cases for appeal, 
the New York Supreme Court, Appellate 
Division, First Department, affirmed 
denial of habeas corpus relief sought in 
what it characterized as “mass” actions 
for release by detainees on Rikers Island. 
The cases are People ex rel. Stoughton, 
on behalf of Williams v. Brann, New 
York County [“Stoughton”] and People 
ex rel. Low, on behalf of Muhammad v. 
Brann, Bronx County [“Low”]. The trial 
court judgments denying relief were 
entered March 20, 2020, in Stoughton, 
and on April 13, 2020, in Low. Presiding 
Justice David Friedman and Justices 
Dianne T. Renwick, Judith J. Gische, 
Angela M. Mazzaretti, and Peter H. 
Moulton, unanimously affirmed. 2020 
WL 4210407 (Sup. Ct. App. Div. 1st 
Dept., July 23, 2020).

As anyone who lived in New York 
City during the four months between 
March and July 2020, knows: these 
months have been a rapidly-changing 
tsunami. The petitioners, pretrial and 
convicted detainees, have myriad health 
factors recognized by the CDC as 
increasing risk of contracting COVID-19 
or faring poorly with it, including HIV, 
respiratory illness, diabetes, etc. No 
class was certified. The court does not 
attempt to decide the appeal without 
considering facts de hors the record, 
beginning with the release from Rikers 
of 110 of the 121 petitioners. There are 
references to press accounts, testimony 
before the New York City Council, and 
representations in the briefs. The court 
discusses at length the efforts of the New 
York City Department of Correction 
and the New York State Department 
of Corrections and Community 
Supervision to mitigate COVD-19 risks 
and to release “appropriate” inmates. 
The court finds that “petitioners” do 
not contest the mitigation efforts and 
suggests that plaintiffs seek a “perfect” 

COVID-19-risk-free environment and 
insist that nothing short of release will 
do.

The court’s opinion has no record 
references and cites only two cases – 
both incorrectly, as it attempts to apply 
federal and New York constitutional 
law. The analysis is also simplistic. 

On federal law, the court cites 
Darnell v Pineiro, 849 F.3d 17, 30 
(2d Cir. 2017), for the standard for 
deliberate indifference to conditions 
of confinement that pose serious risks. 
Here, the petitioners were composed 
of inmates awaiting trial, as well as 
those convicted but held on Rikers 
as parole violators. Under Kingsley v. 
Hendrickson, 135 S.Ct. 2488, 2472 
(2015), a detainee before trial need not 
prove subjective intent of an officer 
using excessive force, if the force itself 
is unreasonable. The tort standard 
(“should have known”) is sufficient. This 
distinction was adopted for conditions 
of confinement cases in Darnell, and 
it should have been applied to most 
petitioners here. The court ignored the 
fact that Darnell reversed a grant of 
summary judgment for the City of New 
York regarding appalling conditions in 
the Brooklyn holding cells. The City 
had argued that inmates were in the 
holding cells for only 24 hours, so the 
harm could not be serious, which the 
Second Circuit rejected. The City dusts 
off the same kind of argument here: 
most petitioners have been released, 
Corrections is doing the best it can, 
almost no one died . . . 

On the New York Constitutional 
claims, the court cites the venerable 
Cooper v. Morin, 49 N.Y.2d 69, 79 
(Ct. App. 1979), which said that 
prisoners had a state constitutional 
right to contact visits, even if there is 
no federal one. Cooper is almost always 
part of a string cite nationally for the 
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proposition that state high courts can 
grant more protections under their state 
constitutions than federal constitutional 
minima. The court here reverses this 
premise, holding that deference to state 
interests is more exacting than the 
federal test for violation of the same 
protections. It held: “[P]etitioners have 
not made out a claim under the State 
Constitution. The State articulated 
compelling reasons why petitioners 
needed to continue to be held, such as 
their commission of serious offenses 
and violations of parole.” The court 
cites no authority for this test (Cooper 
certainly is not), and it is wrong under 
the Supremacy Clause.

In applying this “deference” to 
respondents’ interests, the court writes 
that it must recognize the importance 
of returning the detainee for further 
proceedings on his or her case, which 
would not be available if habeas were 
issued. The court does not explain why 
arrangements could not be made, or 
identify how many petitioners are on 
Rikers for poverty because they could 
not make bail, not because they are 
flight risks. It writes that these interests 
are “compelling” and “extreme,” then it 
gives an example of one petitioner held 
on Rikers for “video recording up a 
woman’s skirt.” 

Despite petitioner’s showing that 
coronavirus tests at Rikers are limited 
to detainees who are symptomatic, that 
positive staff continue to work, and 
that masks are worn by only half the 
staff (despite DOC’s “mandate”), the 
court says DOC “has done everything 
reasonably possible to minimize the 
spread of the disease, and that it has 
been successful in ‘flattening the curve’ 
and seeing very few detainees die,” with 
the jail population “the lowest it has 
been since the 1940s.” The court notes 
that DOC has created a “surge” medical 
unit, without explaining implications of 
the fact that it apparently needs one.

The court ruled that petitioners 
“failed to explain how their particular, 
individualized circumstances, 
including the conditions of their 
confinement, placed them at increased 
risk of becoming seriously ill.” The 
court sweepingly states: “Far from 
acting recklessly, respondents have 

demonstrated great care to ensure 
the safety of everyone who enters the 
facility. By any objective measure, they 
have been anything but indifferent to 
the risk that COVID–19 poses to the jail 
population.” The court rejects (without 
citation) petitioners’ reliance on federal 
immigration court orders releasing 
detainees as a “plethora” of cases 
involving ICE, which “did virtually 
nothing to mitigate the threat.” 

The court concludes by disapproving 
presenting “these cases” in a “holistic 
fashion . . . . It would be better to 
perform individualized assessments.” 
This should include an assessment 
of the “environment” into which the 
detainee would be released. Requiring 
a judge to weigh community health 
resources in reaching a habeas decision 
is extraordinary, and the court cites 
no authority for it. No wonder prison 
conditions cases eschew state court in 
New York.

Federal release orders are not limited 
to ICE detainees. As one judge remarked 
when resentencing a convicted prisoner 
to time served: “If forced to choose 
between [defendant] spending 14 more 
days in the federal prison . . . and 
self-isolation in a residence, the court 
believes the safer course of action is 
the residence.” United States v. Mason, 
2020 WL 3065303 (S.D. Miss., June 9, 
2020).

Petitioners were represented by The 
Legal Aid Society and Neighborhood 
Defender Service of Harlem (both New 
York). Physicians for Human Rights 
and Affiliated Medical Professionals 
appeared as amici. ■

On July 14, 2020, the U.S. District 
Court for the District of Connecticut 
denied in part and granted in part New 
England Stair Company’s motion for 
summary judgment on two claims raised 
by employee Kyle Choleva. Specifically, 
the court granted the employer’s motion 
relating to Plaintiff’s claim of disability 
discrimination on the basis of his 
learning disability, but it denied the 
employer’s motion regarding Choleva’s 
claim of discrimination on the basis 
of plaintiff’s HIV-positive status. The 
opinion was written by Senior District 
Judge Janet Bond Arterton. Choleva 
v. New Eng. Stair Co., 2020 U.S. Dist. 
LEXIS 123440.

Plaintiff Kyle Choleva is a gay 
man who has a successful career as a 
consultant for architectural companies. 
Earlier in his life, Choleva was 
diagnosed as HIV-positive in January 
2015 and was also diagnosed as 
having Attention-Deficit Hyperactivity 
Disorder (ADHD) sometime in his 
youth. Choleva successfully manages 
both his HIV and ADHD through 
medication. Defendant New England 
Stair Company, Inc. (NESCO) is a 
business based in Shelton, Connecticut. 
William Sylvia was NESCO’s owner 
and president until January of 2017 and 
at the time when incidents relevant to 
this lawsuit occurred, but today NESCO 
is managed and owned by Matthew 
and Jennifer Sylvia, who are William’s 
children. 

In April of 2015, Choleva was hired 
by NESCO and was given the title of 
Lead Designer. By June of the same 
year, Choleva quickly advanced and 
received the title of Vice President 
of Sales and Designs. Choleva 

Gay Employee 
Living with HIV 
Can Pursue Title 
VII and ADA Claims 
Against Connecticut 
Company
By Filip Cukovic 
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continued to report directly to Mr. 
Sylvia. However, in spite of such quick 
advancement, Choleva’s employment at 
NESCO ended only four months later, 
with his official termination occurring 
on August 10, 2015.

The problems between Sylvia and 
Choleva started when Choleva begun 
submitting multiple requests for time 
off from work. For example, on April 
22, 2015, Choleva made a time-off 
request for a doctor’s visit scheduled 
for May 19, 2015, asking that he be 
permitted to come in three hours late. 
On May 26 and May 29, Choleva made 
similar requests. On June 5, 2015, 
Plaintiff made a request to leave work 
a half-hour early “to pick up [his] uncle 
from the airport.” On June 8, 2015, 
Plaintiff went home from work early 
because he was “not feeling well” and 
had “stomach issues.” On June 23, 2015, 
Plaintiff submitted a request to leave 
work two hours early for a doctor’s 
visit to address an ear infection, and 
he provided a note from his medical 
provider confirming the existence of 
the appointment. Each of these requests 
were signed and approved.

Although Choleva never explicitly 
told his employer that he is gay and 
that he has HIV, Choleva disclosed to 
Defendant that he had a “partner” whose 
name was David. At some point during 
his employment, Choleva also disclosed 
that the reason he needed to take time 
off for doctors’ visits and for tests had to 
do with an unspecified ‘life threatening 
illness.’ Choleva testified that soon 
after making these disclosures, Sylvia 
begun harassing and berating him. 
Specifically, Choleva claims Sylvia 
called him a ‘faggot’, ‘cock sucker’, 
‘brain dead motherfucker’, and yelled 
at him to ‘Stop crying like a little girl’. 
Choleva also testified that Mr. Sylvia 
told him that “he would never have 
hired [him] if he knew that [Plaintiff 
was] taking Ritalin.” Choleva’s claims 
were corroborated and confirmed 
by testimony offered by Sylvia’s two 
children – Jennifer and William – 
who at the time were also employees 
of NESCO. They explained that they 
heard their dad use offensive words 
against Choleva, classifying Sylvia’s 
behavior in 2015 as “worse than ever”.

In the final month of his employment, 
Plaintiff made three leave requests 
for medical reasons. On August 1, 
2015, William Sylvia sent an e-mail 
to Plaintiff addressing his “requested 
time off’ and announcing changes to 
his compensation schedule. The e-mail 
also announced that there would be no 
commission paid during any work week 
where the employee has worked other 
than the required full-time shift and 
from the shift starting time to the shift 
ending time at a minimum. The situation 
culminated on August 10 when Mr. 
Sylvia informed Plaintiff that he must 
choose between keeping his medical 
appointment that day or making up the 
time that Plaintiff would miss by coming 
to work on the following Saturday.

On September 11, 2015, Choleva filed 
both a state claim with the Connecticut 
Commission on Human Rights and 
Opportunities (CHRO) and a Charge 
of Discrimination with the Equal 
Employment Opportunities Commission 
(EEOC). The CHRO issued its Release 
of Jurisdiction on April 17, 2017, and the 
EEOC issued a Notice of Right to Sue 
regarding Plaintiff’s pending federal 
claims on August 4, 2017. 

Plaintiff brought this employment 
discrimination action on May 4, 2018, 
alleging that NESCO discriminated 
against him on the basis of sexual 
orientation in violation of Title VII, 
and based on HIV positive status and 
because of ADHD in violation of the 
Americans with Disabilities Act (ADA). 
On September 30, 2019, Defendant 
moved for summary judgment solely on 
the ADA claims.

Defendant argued that Plaintiff 
cannot demonstrate that he suffered an 
adverse employment action as a result of 
his HIV-positive status. NESCO argued 
that that Plaintiff’s HIV discrimination 
claim fails because Defendant was not 
aware of Plaintiff’s HIV positive status. 
Plaintiff never explicitly gave notice of 
his HIV status and instead he referred 
to the disease in unspecified terms such 
as “life threating illness.” Furthermore, 
Defendant asserted that Chovela showed 
no outward signs of having HIV. Thus, 
Defendant argued that Chovela’s claim 
is based only on the assumption that, 
because NESCO knew he had a partner 

named David and Chovela had disclosed 
that he had a life-threatening illness, 
that NESCO would assume he had HIV. 

Plaintiff countered these arguments 
by correctly stating that he is not required 
to show that Defendant had specific 
knowledge of his HIV infection, and 
that he needs only show that Defendant 
was aware that he suffered from a life-
threatening illness and that Defendant 
thus perceived him to be disabled. 
Judge Bond Arterton was persuaded by 
Plaintiff’s argument. 

Specifically, the judge held that 
Plaintiff has offered at least minimally 
sufficient evidence to allow a reasonable 
jury to infer that Defendant had 
notice that Plaintiff was HIV positive, 
which would make granting summary 
judgment to Defendant inappropriate. 
This evidence includes Chovela’s 
disclosure that he has a life-threating 
disease; that his partner’s name is 
David; as well as Sylvia’s constant use 
of derogatory terms to refer to Chovela, 
including terms such as ‘queer’, ‘faggot’, 
and ‘cock sucker’. From these facts, a 
jury could infer that Sylvia knew that 
Plaintiff was gay and that he perceived 
that Plaintiff’s frequent doctors’ 
appointments for a “life-threatening 
illness” were for the purpose of treating 
HIV, particularly given the virus’s 
association with the gay community. 
Thus, Judge Bond Arteron denied 
Defendant’s summary judgment motion 
with respect to Chovela’s HIV claim. 

On the other hand, the court granted 
Defendant’s summary judgment motion 
with regards to Plaintiff’s ADA claim 
on the basis of his ADHD diagnosis. 
Defendant asserted that ADHD does 
not present a per se disability, and that 
in the absence of a showing that ADHD 
affected Plaintiff’s ability to work to 
a substantial degree, Plaintiff cannot 
prevail on that ADA claim. The court 
was persuaded by this argument. 

In the context of the ADA, to be 
considered disabled, a plaintiff must 
be diagnosed with a physical or mental 
impairment that substantially limits 
one or more major life activities or be 
regarded as having such impairment. 
Furthermore, if the plaintiff’s basis 
for his ADA claim is rooted in his 
diagnosis of ADHD, he must show that 
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the impairment emanating from ADHD 
also limits a major life activity to a 
substantial degree. Barone v. Judicial 
Branch of Conn., 2019 U.S. Dist. 
LEXIS 221479. Here, although Chovela 
has testified that he has ADHD, he has 
not made specific allegations that this 
learning disability has substantially 
limited any of his major life activities. 
Chovela has not provided any medical 
records as to the severity of his ADHD, 
and his testimony as to his symptoms is 
limited to statements that he becomes 
“distracted easily” and is not “able to 
focus.” Thus, the court held that because 
Plaintiff has failed to demonstrate that 
he is disabled within the meaning of the 
ADA, he has not made a prima facie 
case of discrimination as it relates to 
his ADHD diagnosis. Thus, Plaintiff’s 
HIV claim is allowed to advance to the 
jury, while Plaintiff’s ADHD claim is 
dismissed.

Plaintiff Chovela is represented by 
Deborah L. McKenna, The Hayber 
Law Firm, LLC, New Haven, CT; and 
Richard Eugene Hayber, The Hayber 
Law Firm LLC, Hartford, CT. Judge 
Bond Arterton was appointed by 
President Bill Clinton. ■

Filip Cukovic is a law student at New 
York Law School (class of 2021).

Federal Court Refuses to Dismiss 
Transgender Employee’s Discrimination 
Claims Based on Misgendering and 
Harassment
By David Escoto

On July 16, 2020, U.S. District Judge 
Joseph F. Leeson, Jr. (E.D. Pa.) denied, in 
part, and granted, in part, an employer’s 
motion to dismiss a transgender 
woman’s causes of actions based on 
discrimination and harassment. Jane 
Doe, who was given leave to proceed 
anonymously in a prior ruling, alleges 
that her supervisors, coworkers, and 
customers at a Pennsylvania Dunkin’ 
Donuts frequently misgendered her. 
Judge Leeson’s decision illustrates 
the importance of extending federal 
protections to transgender individuals 
under Title VII of the Civil Rights Act 
of 1964 to hold employers accountable 
for blatant discrimination against a 
transgender employee in the workplace. 
Doe v. Triangle Doughnuts, LLC, 2020 
U.S. Dist. LEXIS 125250.

Doe brings eighteen causes of 
action before the court, including 
violations of Title VII, the Pennsylvania 
Human Relations Act (PHRA), the 
Bethlehem Human Relations and Non-
Discrimination Ordinance (BHRNDO), 
and the Americans with Disabilities Act 
(ADA) for a hostile work environment, 
retaliatory termination, and failure to 
accommodate disabilities. Doe’s causes 
of action, asserted before the Supreme 
Court’s ruling in Bostock, allege 
discrimination on the basis of gender 
stereotyping, disability, and race. 

Doe is a transgender woman person 
of color who is HIV-positive. In March 
2018, Doe was hired to work as a cashier 
for Triangle Doughnuts, LLC (Triangle), 
the operator of a Dunkin’ Donuts in 
Bethlehem, Pennsylvania. Doe alleges 
that throughout her employment from 
March to May 2018 she was subjected 
to harassment and discrimination by 
co-workers and customers. Doe’s co-
workers would regularly misgender 
her by using male pronouns or a male 
name, her request that they use her 

female name and female pronouns to 
refer to her. 

Doe’s shift supervisor Lisa, Last 
Name Unknown (LNU), would 
frequently refer to Doe as “dude.” Lisa 
also asked why Doe was wearing a bra 
if she did not have breasts. When Doe 
explained that she identifies as female, 
Lisa stated, “Boy, you know you are 
not.” Stephanie Almanzar, the manager, 
and Anot LNU, the assistant manager, 
would encourage both coworkers and 
third-party customers to engage in 
discrimination and harassment. Doe’s 
co-workers also subjected her to very 
probing questions. Sarah LNU, another 
coworker, asked Doe “Are you a tranny?” 
Another co-worker asked about Doe’s 
sexual orientation and “whether [Doe] 
was going to have her penis removed.”

Customers to the Dunkin’ Donuts 
also frequently misgendered Doe. On 
several occasions, customers would say 
they “did not want him at the register.” 
They would also complain about using 
female pronouns when referring to Doe 
because she “was not a girl.” Another 
customer told Doe, “[y]ou’re a man.” 
Doe would frequently correct the 
customers for their misgendering and 
harassment. 

Instead of supporting Doe through 
the misgendering by customers, her 
supervisors promoted the harassment 
by reassigning her to duties out of 
view from the customers. Lisa also 
threatened to “write Doe up” if she did 
not work where assigned. Doe was also 
told not to use the women’s bathroom 
because it made the customers feel 
“uncomfortable.” Throughout her 
employment, Doe was subjected to a 
stricter dress code than other cisgender 
employees. For example, she was 
required to have her hair in a ponytail 
and forbidden from wearing nail polish 
or makeup. 
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There were times when Doe’s 
interactions with her co-workers became 
threatening, and on one occasion 
physical. Co-workers confronted Doe 
aggressively, using a racial slur and 
threatening to beat her up. There was 
another incident where three customers, 
including an ex-co-worker, pushed Doe 
and threatened to kill Doe because she 
was a “faggot.” Doe asserts that these 
threatening and physical interactions 
were retaliation for rebuffing customers 
and co-workers who misgendered and 
harassed her. 

Doe reported the pushing incident 
to the police. Doe’s manager told Doe 
that if she did not feel safe, she could 
go home. However, when she said 
that she was going to go home, Doe’s 
manager said that she was being taken 
off the schedule. Around April or May 
2018, Stephanie Almanzar informed 
Doe that she was permanently taken off 
the schedule and no longer worked at 
Dunkin’ Donuts. 

Doe alleges that Triangle failed to 
provide prompt and appropriate action 
to remedy the harassment against her. 
In support of this claim, Doe points to 
the fact that Stephanie Almanzar told 
the Equal Employment Opportunity 
Commission (EEOC) that customers are 
the number one priority, the customer 
is always right, and that employees are 
not allowed to correct or argue with a 
customer. 

Regarding claims of Triangle’s 
violations of the ADA, Doe states that 
she has an actual physical impairment 
due to brain neuroanatomy, which 
substantially limits major life activities. 
In the alternative, she argues that she 
has a physical or medical impairment in 
the form of gender dysphoria and HIV 
status. In her claims of violations of the 
ADA, Doe argues that she was capable 
of performing the duties of her position 
with the reasonable accommodation 
of being treated consistently with her 
gender identity and being able to use the 
women’s restroom. 

Further, Doe alleges a failure by 
the employer to make a reasonable 
accommodation when, towards the end 
of her employment, she requested time 
off due to health reasons relating to her 
HIV-positive status and it was denied. 

Doe ended up going to work sick. Doe 
notes that Triangle was aware of both 
her transgender status and HIV status. 
Specifically, she informed Stephanie 
Almanzar of her hormone therapy and 
needing time off for her diagnosis.

In response to Doe’s EEOC charge, 
Triangle stated that she was terminated 
for violating the company’s policy 
regarding scheduling time off. The 
policy requires employees to request 
time off two weeks in advance. Doe 
maintains that this justification is 
pretextual. Doe’s HIV status prevented 
her from complying with this policy 
because there are times when an HIV-
positive status may require her to take 
time off that would not be foreseeable 
two weeks in advance. Further, Doe 
notes that company policy requires three 
warning letters to precede termination. 
Doe never received any letters. 

The court uses a motion to dismiss 
standard of review for Doe’s causes of 
action and notes that the burden-shifting 
framework established in McDonnell 
Douglas Corp v. Green is inappropriate 
because at this stage the court does 
not engage in fact-finding. Instead, the 
court accepts all well-pleaded factual 
allegations as true. Therefore, Doe’s 
claims only require “facial plausibility” 
to survive Triangle’s motions to dismiss. 

In light of the Supreme Court’s 
Bostock decision from June 15, which 
the court notes, there is no question that 
any discrimination due to her gender 
identity is actionable under Title VII, 
with no need to analyze her gender 
stereotype allegations.

Triangle attempts to argue that the 
allegations of inappropriate conduct 
by co-workers and by customers must 
be dealt with separately. The court 
notes that Triangle is correct in the 
assessment that Title VII liability for 
Triangle depends on who is the harasser. 
However, the court states that looking 
at the comments and conduct of Doe’s 
supervisors is sufficient for the court to 
conclude that Doe’s complaint satisfies 
the standard of review for purposes of 
Title VII. Further, the court notes that 
Doe can still prevail by showing that the 
employer was negligent in preventing 
the harassment and discrimination, even 
if the conduct was from customers. 

Concerning Doe’s claims of violations 
of the ADA based on disability, the 
court also finds the complaint sufficient 
to survive the motion to dismiss stage. 
Triangle argues that being transgender 
or having gender dysphoria is not a 
recognized disability. Triangle also 
argues that Doe never put them on 
notice of any mental health disorder, 
gender dysphoria, or her HIV status and 
a need for reasonable accommodation. 

In reviewing Doe’s claim of ADA 
violations, the court is skeptical that 
her HIV-positive status limited one or 
more of her major life activities. The 
court sees Doe’s allegations that HIV 
substantially limits the immune system 
and the need to request time off that is 
not foreseeable within two weeks as too 
conclusory. However, the court finds that 
at this stage of the litigation and drawing 
reasonable inferences in Doe’s favor, 
the court will accept her HIV-positive 
diagnosis as a disability under the ADA. 
Additionally, the court points out that if 
her HIV status is a disability under the 
ADA, then she endured discrimination 
in the form of her termination due to her 
disability. 

The part of Doe’s ADA cause of 
action relating to her gender identity 
also survives the motion to dismiss 
stage because the court is willing 
to adopt a narrow interpretation of 
the term gender identity. The ADA 
does exclude from the definition of 
disability “transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, [and] other 
sexual behavior disorders.” To avoid a 
constitutional issue of whether the ADA 
violates equal protection in excluding 
being transgender from coverage, 
the court interprets the exclusion of 
“gender identity disorders not resulting 
from physical impairments” narrowly 
and not inclusive of gender dysphoria. 
Therefore, the court does not place 
gender dysphoria within the purview of 
the exception, and Doe’s ADA causes of 
action on this basis survive the motion 
to dismiss. 

The only part of Doe’s causes of 
action that the court concludes does 
not survive the motion to dismiss stage 
are her causes of action relating to 
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discrimination on the basis of race. The 
court points out that Doe’s complaints 
are almost exclusively directed at 
discrimination based on her status as a 
transgender woman. Beyond identifying 
as Afro-Latina and a Black person and 
the allegation of being called a racial slur 
while being aggressively approached by 
a co-worker, Doe’s complaint lacks the 
specificity to show there was pervasive 
or severe discrimination because of her 
race. 

This decision reflects the gravitas that 
Bostock has on the rights of transgender 
and homosexual employees across the 
country. Triangle’s motion to dismiss 
could have easily been granted if this 
opinion had been decided a month and 
a half earlier. 

Doe is represented by Justin F. 
Robinette of the Law Offices of 
Eric A. Shore, P.C. in Philadelphia, 
Pennsylvania. ■

David Escoto is a law student at New 
York Law School (class of 2021).

Karnoski v. Trump Discovery Process 
Grinds Forward with Another Order from 
Judge Pechman
By Arthur S. Leonard

The discovery saga of Karnoski v. 
Trump, challenging the constitutionality 
of the Trump Administration’s policy 
against transgender military service, 
continued during July with a new Order 
by District Judge Marsha Pechman 
issued on July 15. Karnoski v. Trump, 
2020 U.S. Dist. LEXIS 125023 (W.D. 
Wash., July 15). 

The focus of discovery is whether 
the government violated the Equal 
Protection requirements of the 5th 
Amendment when it substituted the 
policy recommended by Secretary of 
Defense James Mattis to the president 
for the policy adopted formally at 
the end of June, 2016, by former 
Secretary of Defense Ashton Carter, 
which sharply cut back on the Defense 
Department’s longstanding exclusion 
of transgender people from serving in 
the military. The Mattis policy, while 
allowing military personnel who had 
already transitioned to continue serving 
in consistent with their gender identity, 
effectively prohibited enlistment of 
anybody who had been diagnosed with 
gender dysphoria (which, by definition, 
would include anybody who has already 
transitioned, since a diagnosis of gender 
dysphoria is prerequisite to transitioning 
under professional medical care) and 
requiring incumbent personnel who 
identify as transgender but have not 
been diagnosed with gender dysphoria 
to refrain from transitioning if they wish 
to serve.

The government has been using the 
deliberative process privilege (DPP) to 
refuse to disclose a bit under 50,000 
documents that fall within the subject 
matter scope of the Plaintiffs’ discovery 
requests. (Some documents may also 
be covered by executive privilege, or 
may require redaction on other privacy 
grounds.) Originally, Judge Pechman 
had ordered the government to turn over 
to plaintiffs’ counsel – under cover of a 
protective order requiring the Plaintiffs’ 

counsel to maintain confidentiality 
of the documents – all documents 
falling within certain broad descriptive 
parameters relevant to the contested 
issues in the case, but the government 
appealed that Order and the 9th Circuit 
reversed it, ruling that a “granular” 
review of privilege assertions on a 
document-by-document basis must take 
place. This is a recipe for a prolonged 
discovery process that will be familiar 
to readers of Charles Dickens’s Jarndyce 
v. Jardyce lawsuit in Bleak House, the 
case that dragged on for generations, 
so long that nobody remembered what 
it was originally about. (Satire on the 
slow-as-molasses British civil litigation 
system in Victorian England.) 

On remand, Judge Pechman and the 
parties agreed to a sampling process 
under which the government would 
send 500 documents as to which it 
asserts privilege, and Judge Pechman’s 
chambers would go through them 
to determine the applicability of the 
privilege. After reviewing this batch, 
Judge Pechman concluded that the 
government was overclaiming privilege 
(surprised?), and that as to 18% of the 
documents in that first batch, it was clear 
that they were not privileged, and the 
government authorized their release to 
plaintiffs’ counsel; as to the rest, some 
were definitely privileged (not a large 
percentage) and some were arguable or 
only partially privileged. The defendants 
sent another 500 documents, rinse and 
repeat, privilege overclaimed. But who 
has time to analyze this huge remaining 
stack paper by paper? 

Based on the review thus far, Judge 
Pechman saw that many documents 
could be presumptively excluded from 
privilege based on their dates, since 
the privilege would, pursuant to 9th 
Circuit precedents, only apply during a 
period when a policy was under active 
policy consideration. As to those, she 
determined that the period of active 
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consideration for the Secretary Carter 
policy was July 13, 2015 through June 
30, 2016, and active consideration of 
the Mattis policy was September 14, 
2017, through January 11, 2018. Any 
documents created outside these time 
frames will be considered presumptively 
outside the privilege, although the 
government will have a chance to argue 
as to why a particular document falling 
outside that range should be excluded. 
These documents were to be turned 
over to plaintiffs’ counsel by July 29. 
Exceptions were certain documents 
that are subject to a pending appeal to 
the 9th Circuit (since the government 
has automatically sought to appeal just 
about every disclosure ruling issued by 
the court). 

Judge Pechman provided a detailed 
explanation of which documents or 
portions of documents created during the 
deliberative periods must be disclosed 
on the ground that they are factual rather 
than deliberative documents. Since one 
focus of the litigation is on whether the 
factual premises recited in the Mattis 
Task Force Report are supported by 
evidence, purely factual documents 
are highly relevant. The 9th Circuit 
endorsed the view that the policy is 
subject to heightened scrutiny if it is not 
entitled to ordinary military deference, 
which is extended if it can be shown that 
a policy was the result of considered 
professional military judgment, so much 
turns on the discovery related to the 
factual authenticity of the Task Force 
Report. 

The court pointed out that under 9th 
Circuit discovery rules, even documents 
that include material that is deliberative 
may be subject to discovery in redacted 
form leaving visible only the factual 
components. The government is ordered 
to examine all these documents using 
Judge Pechman’s descriptions as a 
“filter” and to conclude that process by 
July 29, reporting back to the court at 
that time. Meanwhile, July 22 was set as 
a date by which the government was to 
turn over paper copies of 500 documents 
listed on an appendix to the Order 
(which was not published) as possibly 
privileged so that the court can carry 
out the “granular” review mandated by 
the 9th Circuit. 

What a way for Judge Pechman’s 
chambers to spend the summer! Of 
course, all this straining and examining 
with a fine-tooth comb may go for 
naught if the government can run out 
the discovery appeals process through 
the election. Every appeal to the 9th 
Circuit of a discovery order guarantees 
several more months delay. If Trump 
is defeated, the likelihood that the 
new administration will rescind the 
Mattis Policy and reinstate the Carter 
policy or something akin to it may 
cause the entire process to grind to a 
halt, pending mootness of the request 
for injunctive relief. It would be a big 
victory to get a permanent injunction 
from the district court before the end 
of this administration, but because the 
administration would automatically 
appeal any just ruling to the 9th Circuit, 
it is highly predictable that the Mattis 
Policy will be in effect on January 20, 
2021, when the current administration 
expires at noon. (Unless, of course, 
on a sudden whim, President Trump 
suddenly decides to rescind the Mattis 
Policy in a bid to splinter LGBT support 
for his opponent prior to the election. 
OK, we can fantasize, can’t we?) ■

Pro se transgender inmate 
Christopher Shorter defaulted on her 
opposition to defendants’ motion to 
dismiss her claim arising from an 
assault by another inmate in Shorter v. 
United States, 2020 U.S. Dist. LEXIS 
128120 (D.N.J., July 21, 2020). In 
February of 2020, Shorter wrote to U.S. 
District Judge Renee Marie Blumb, 
informing the court that she was having 
gender confirmation surgery in Houston 
and would not be able to tend to the case 
until at least March. The court never 
heard from her again. 

The events, which began in 2015, 
are relatively straight-forward. Shorter, 
a federal prisoner who was known to 
be transgender, was transferred to FCI 
Fort Dix and placed in a “cell” with 
eleven men, where she remained for 
over a month, despite identification 
as “at risk.” She was then moved to a 
two-person cell and placed with a sex 
offender. The mental health department 
at Fort Dix and the BOP transgender 
committee both requested that Shorter 
be moved to safer housing, but this 
did not occur until November. In the 
meantime, Shorter was harassed and 
physically and sexually assaulted. 

Shorter sued, raising claims under 
the Constitution and under the Federal 
Tort Claims Act. According to her 
Complaint, no PREA investigation was 
conducted as required by regulation. 

The case literally bounced around 
the courts. When Shorter was released 
from BOP custody in 2019, her case 
was transferred to the Northern District 
of Florida at her request, and then 
returned to the District of New Jersey on 
defendants’ motion. Defendants moved 
to dismiss: (1) under F.R.C.P. 12(b)
(6), because Shorter’s Constitutional 
claim was a “new” and unauthorized 

Federal Judge 
Dismisses 
Transgender 
Inmate’s Claims 
Arising from Assault
By William J. Rold
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application of Bivens theory; and (2) 
under F.R.C.P. 12(b)(1), because the 
court did not have jurisdiction under 
the Federal Tort Claims Act for actions 
taken within its discretionary function.

Judge Blumb could have dismissed 
for Shorter’s failure to file opposition 
papers. Instead, when defendants went 
down the rabbit hole on Bivens, Judge 
Blumb followed them.

In Bivens v. Six Unknown Named 
Agents of Fed. Bureau of Narcotics, 
403 U.S. 388, 395 (1971), the Supreme 
Court implied a cause of action 
directly under the Fourth Amendment 
against errant federal defendants. The 
Supreme Court grew to disfavor such 
“implied” causes of action and ruled 
in Ziglar v. Abbasi, 137 S. Ct. 1843, 
1857 (2017), that “new” applications of 
Bivens implied remedies face various 
jurisprudential hurdles and require 
“special” justifications.  

Defendants frame the claim here as 
one of due process: failure to investigate 
the alleged assault as required by the 
Prison Rape Elimination Act, 34 U.S.C. 
§§ 30301, et seq. However, neither 
Congress nor the Department of Justice 
(in its implementing regulations) talk 
about damages. Judge Blumb writes for 
pages about whether damages should be 
implied.

Respectfully, this is cuckoo. The right 
of a transgender inmate to protection 
against assaults from her fellows was 
implied under the Eighth Amendment 
almost twenty years before the passage 
of PREA in Farmer v. Brennan, 511 
U.S. 825 (1994).  This is not a “new” 
application of Bivens theory; Farmer 
was a Bivens case. 511 U.S. at 830. See 
Bistrian v. Levil 912 F.3d 79, 88 (3d Cir. 
2018) (“prisoner-on-prisoner violence is 
not a next context for Bivens claims”). 
Even if Shorter did not plead it well, the 

claim is fairly obvious from the facts.
As to the Federal Tort Claims Act 

and “discretionary function,” although 
it is not cited by Judge Blumb, the 
Third Circuit ruled in 2018 that failure 
to protect amounting to negligence is 
shielded by the discretionary function 
exception to the waiver of sovereign 
immunity. Rinaldi v. United States, 904 
F.3d 257, 273 (3d Cir. 2018). 

Although ultimately Judge Blumb 
finds that none of these arguments 
save Shorter’s claim under the FTCA, 
much of her opinion marshals dozens 
of requirements of PREA and the BOP 
relating to protection of inmates from 
assault and investigating those that 
occur. It is a laundry list for discovery. 
Judge Blumb writes that her opinion is 
“not for publication.” This takes some 
of the edge off the realization that this 
7,000-word opinion is almost all 
dicta. ■



August 2020   LGBT Law Notes   23

CIVIL LITIGATION NOTES
By Wendy Bicovny 
and Arthur S. Leonard
Wendy Bicovny is an ERISA and LGBT 
Rights Attorney in New York City. Arthur 
S. Leonard is the Robert F. Wagner 
Professor of Labor and Employment 
Law at New York Law School.

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – In Santos-Alvarado v. Barr, 
2020 U.S. App. LEXIS 22833 (5th Cir., 
July 21, 2020), the court of appeals 
denied a gay Venezuelan man’s petition 
for asylum, withholding of removal, 
or protection under the Convention 
against Torture. The Petitioner argued 
that substantial evidence in the 
record did not support the Board of 
Immigration Appeals’ affirmance of 
the Immigration Judge’s conclusion 
that the Petitioner’s accounts of the 
persecution he claimed to have suffered 
at the hands of his father, his brother, 
and a school caretaker in Venezuela 
were not credible. Petitioner’s testimony 
in the hearing before the I.J. differed in 
many respects from his written asylum 
application, which led the I.J. to question 
the veracity of his story. He did not apply 
for asylum until two years after arriving 
unlawfully in the United States, but the 
I.J. did not dismiss the asylum claim on 
account of the one-year bar, because 
his psychologist’s written statement 
indicated that the Petitioner suffered 
from post-traumatic stress disorder. 
However, the account of his travails that 
he gave to the psychologist (as related 
in the psychologist’s written statement 
submitted in evidence) differed from 
what he told the asylum officer and then 
differed again from what he testified at 
the hearing. In particular, he was vague 
on dates and contradicted himself in 
specifying the number of incidents 
and the details of what happened. His 
accounts also differed as to whether or 
how various relatives did not provide 

help when his father was being abusive 
to him. Petitioner sought to have his 
psychologist testify by telephone, but the 
I.J. refused to grant that request, stating 
that only in-person testimony would be 
accepted. Petitioner submitted a State 
Department country report on Venezuela 
in support of his CAT claim, but to no 
avail. The court pointed out that a head-
on challenge to the I.J.’s credibility 
and factual findings could not succeed 
unless the Petitioner could provide 
evidence that would compel a reversal, 
and rejected a due process attack on the 
I.J.’s refusal to take testimony from the 
psychologist by telephone. Circuit Judge 
Jerry Smith pointed out that Petitioner 
never explained how testimony from the 
psychologist would cure the credibility 
problem arising from the disparities 
between Petitioner’s various accounts 
of what happened to him in Venezuela, 
and found that the evidence in support 
of the CAT claim did not show that the 
Petitioner was likely to suffer torture or 
severe physical harm if removed to that 
country. The Petitioner is represented 
by Ruben Tyler Kendrick, Perkins Coie, 
L.L.P., Seattle, WA. – Arthur S. Leonard

U.S. COURT OF APPEALS, 6TH 
CIRCUIT – In Downer v. Barr, 2020 U.S. 
App. LEXIS 21238 (6th Cir, July 8, 2020), 
the 6th Circuit denied a motion for stay 
of removal pending review of the Board 
of Immigration Appeals’ (BIA) denial 
of a petition for withholding of removal 
and asylum by a Jamaican homosexual 
man. The petitioner appeared pro se. 
The court first explained the four-
factor criteria that a party requesting 
a stay bears the burden of showing.  
The court next emphasized that the 
first two factors—”(1) whether the stay 
applicant has made a strong showing 
that he is likely to succeed on the merits 
and (2) whether the applicant will be 
irreparably injured absent a stay”—
”are the most critical.” These factors 
require a petitioner to show more than 
a “possibility” of relief and irreparable 

injury, respectively. The remaining 
non-prerequisite factors—”(3) whether 
issuance of the stay will substantially 
injure the other parties interested 
in the proceeding and (4) where the 
public interest lies”—”merge when the 
Government is the opposing party.” 
And, “are interrelated considerations 
that must be balanced together.” Here, 
the court cited several facts to support 
its conclusion why petitioner failed to 
show a likelihood of success on the 
merits. Asylum may be granted to an 
alien “who is unable or unwilling to 
return to his home country because of 
persecution or a well-founded fear of 
persecution on account of race, religion, 
nationality, membership in a particular 
social group, or political opinion.” 
Withholding of removal, on the other 
hand, “is not discretionary, but rather 
is mandatory if the alien establishes 
that his ‘life or freedom would be 
threatened in the proposed country of 
removal on account of race, religion, 
nationality, membership in a particular 
social group, or political opinion.’” 
That is, the applicant for withholding 
of removal must meet a stricter burden 
of proof than that required for the 
applicant seeking asylum. The BIA 
“acknowledged the horrific trauma 
petitioner repeatedly endured as a child” 
at the hands of his neighbor in Jamaica 
but explained that petitioner “did not 
meet his burden of establishing that 
his neighbor sexually abused him on 
account of a protected ground.” As to 
future persecution, the BIA noted that 
petitioner “is an adult, and therefore, 
no longer a potential pedophile victim. 
Regardless, petitioner’s parents testified 
that the neighbor is deceased.” The BIA 
further reasoned that petitioner “did not 
demonstrate that the sexual abuse he 
suffered decades ago will result in him 
being perceived now as a homosexual 
and targeted on that basis,” particularly 
given that “only two individuals outside 
of petitioner’s family were allegedly 
informed of the child abuse.” As to 
petitioner’s “alleged fear of extortion,” 
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the BIA determined, that it “is also not 
on account of a protected ground.” The 
court further noted that petitioner had 
not established that the record compels 
factual determinations contrary to those 
of the BIA. Next, the court explained 
why petitioner failed to show that absent 
a stay, he would be irreparably harmed. 
“The burden of removal alone cannot 
constitute the requisite irreparable 
injury.” Further, the court stated that 
petitioner’s allegations that if removed 
to Jamaica “he will experience torture 
and life-threatening experience” are 
conclusory assertions and insufficient. 
Finally, there are competing public 
interests. “Of course, there is public 
interest in preventing aliens from being 
wrongfully removed,” wrote the court, 
but “there is public interest in the 
prompt execution of removal orders.” 
In this instance, on balance, the court 
determined that the relevant factors 
weigh in favor of denying a stay. – 
Wendy Bicovny

U.S. COURT OF APPEALS, 8TH 
CIRCUIT – In Horton v. Midwest 
Geriatric Management, LLC, 2020 U.S. 
App. LEXIS 20935, an 8th Circuit panel 
had delayed ruling on an appeal by Mark 
Horton from the dismissal of his Title 
VII claim, pending a Supreme Court 
ruling in Bostock v. Clayton County. 
Horton claimed the defendant refused to 
hire him because he is gay. The district 
court applied 8th Circuit precedent to 
dismiss the claim, as well as a religious 
discrimination claim that the district 
judge found to be just a “repackaging” 
of the sexual orientation discrimination 
claim. In a per curium memo issued on 
July 6, the panel noted the Bostock ruling 
and concluded that the circuit’s contrary 
precedent was no longer “good law.” 
“We accordingly reverse the judgment 
of the district court and remand for 
further proceedings in light of Bostock,” 
stated the panel, opining as well that the 
religious discrimination claim should 
get “another look.” – Arthur S. Leonard

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Apaza v. Barr, 2020 U.S. 
App. LEXIS 23099 (9th Cir., July 23, 
2020), a 9th Circuit panel decided that the 
record did not support an Immigration 
Judge’s determination that a Peruvian 
man seeking relief from a removal 
order had not established a “reasonable 
possibility of persecution on account of 
his proposed social groups of Peruvian 
men believed to be homosexual and 
Peruvians believed to be indigenous.” 
Without specifically discussing why it 
reached this conclusion, the panel cited 
two 9th Circuit rulings as follows: “See 
Bartolome v. Sessions, 904 F.3d 803, 
808 (9th Cir. 2018) (an applicant has a 
reasonable fear of persecution when 
there is a reasonable possibility that he 
would be persecuted on account of a 
protected ground); Barajas-Romero v. 
Lynch, 846 F.3d 351, 360 (9th Cir. 2017) 
(withholding of removal claims require 
only that a protected ground is “a 
reason” for persecution).” Furthermore, 
wrote the court, “it is unclear from 
the IJ’s decision whether the IJ made 
determinations as to Apaza’s remaining 
proposed social groups of family 
members of his deceased uncle, 
Peruvian men who work in hair salons, 
and Peruvians who have evaded police 
extortion. See Sagaydak v. Gonzales, 
405 F.3d 1035, 1040 (9th Cir. 2005) (the 
agency is “not free to ignore arguments 
raised by a petitioner.”).” The case was 
remanded to the Immigration Judge for 
further proceedings consistent with the 
ruling. However, the court concluded 
that the petitioner failed to allege facts 
sufficient to invoke protection under 
the Convention against Torture. The 
petitioner is represented by Aaron T. 
Keesler, Keesler Immigration Law, San 
Francisco, CA. – Arthur S. Leonard

U.S. COURT OF APPEALS, 11TH 
CIRCUIT – A three-judge panel of the 
11th Circuit affirmed the Florida district 
court’s dismissal of pro se plaintiff Eric 
Watkins’ complaint and the denial of 

his motion for leave to amend as futile. 
The panel also affirmed the district 
court’s order sanctioning him as a 
vexatious litigant. Watkins v. Dubreuil, 
2020 U.S. App. LEXIS 22308 (July 
17, 2020). Watkins complained that, 
following an altercation at a Walmart 
for refusing to stop singing an anti-gay 
song while in line at the cash register 
and refusing to leave at the requests of 
both a manager and a police officer, 
he was: (1) falsely arrested for trespass 
and disorderly conduct, (2) maliciously 
prosecuted for disorderly conduct and 
trespass, and (3) falsely imprisoned for 
128 days pretrial, eight days longer than 
the combined maximum punishment 
for the two offenses, in violation of his 
Fourth Amendment rights. The district 
court denied Watkins leave to proceed, 
dismissed the case, denied leave to 
amend as futile, and sanctioned him as 
a vexatious litigant. On appeal, Watkins 
contended that the district court erred 
in dismissing his complaint without 
leave to amend because he either stated 
or could state plausible claims to relief. 
He also argued that the district court 
abused its discretion when it sanctioned 
him as a vexatious litigant. The panel 
addressed each claim in turn. At outset, 
the panel found the district court did not 
err in dismissing Watkins’ §1983 claims 
for failure to state a plausible claim to 
relief or in denying leave to amend as 
futile. First, his claims against the retail 
establishment and manager were not 
viable because these defendants were 
not acting under color of state law. 
Second, the false arrest and malicious 
prosecution claims against the deputy 
failed because the deputy had probable 
cause to arrest for trespass. Third, 
the prosecutors who charged Watkins 
were entitled to absolute prosecutorial 
immunity against his claim of malicious 
prosecution. Fourth, the district court 
did not err in dismissing his claim of 
false imprisonment. Because Watkins’ 
complaint failed to show that (1) 
any of the defendants, individually, 
had anything to with keeping him in 
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pretrial jail for 128 days, and that (2) 
any policy or custom of the jail or the 
Sheriff’s Office caused his injury so as 
to attach municipal liability. Fifth, and 
last, the district judge did not commit a 
clear error of judgment in finding that 
Watkins had a long history of vexatious, 
harassing, meritless, and duplicative 
lawsuits. (See the report of another 
of his lawsuits in the Civil Litigation 
Notes under Florida, below.) Coupled 
with his pattern of conduct, Watkins’ 
suits were quite onerous on all of the 
courts’ resources, and so warranted 
the imposition of sanctions, the panel 
concluded. – Wendy Bicovny

CALIFORNIA – In Howe v. Mendocino 
County, 2020 U.S. Dist. LEXIS 
119888 (N.D. Cal., July 8, 2020), 
District Judge Susan Illston granted 
in part defendants’ motions to dismiss 
discrimination complaints by former 
employee Rebecca Howe and current 
employee Jani Sheppard. Howe and 
Sheppard had worked together at 
Mendocino County’s Health and 
Human Services Agency (HHSA). 
Howe, a former Assistant HHSA 
Director, was terminated on May 30, 
2019, while Sheppard is still employed 
by HHSA as the Senior Program 
Manager. The complaint asserted 
twenty-two claims, the fifteenth of 
which relates to plaintiffs’ allegations 
of race, age and sex discrimination. 
The complaint alleges that in early 
2019 the plaintiffs experienced 
performance issues with a newly-
hired Program Administrator, Heidi 
Corrado, including underperformance, 
insubordination, and misrepresentations 
on grant proposals. Although the 
plaintiffs reported these problems to 
Ms. Chandler, the current Director of 
HHSA, and Mr. Schurtz, Mendocino 
County’s current Director of Human 
Resources, no action was taken against 
Corrado. Plaintiffs were concerned that 
Corrado’s misrepresentations could 
jeopardize a pending grant proposal 

as well as future grants. The essence 
of the discrimination claim is that 
Corrado, allegedly a lesbian, was shown 
“protected and favorable treatment in 
the face of egregious underperformance 
and gross insubordination,” which, 
plaintiffs alleged, evidences defendants 
“acting in their individual best interests 
. . . and not serving the public at large.” 
The plaintiffs claimed to be humiliated 
and shamed as heterosexuals in “a 
predominately European, lesbian 
environment.” The judge found that 
their factual allegations failed to allege 
specific facts to state a plausible claim 
for relief. The court is not required 
to accept as true “merely conclusory 
[allegations], unwarranted deductions 
of fact, or unreasonable inferences,” she 
wrote. The complaint does not include 
any allegations detailing specific 
instances of defendants discriminating 
against Howe, who is white, due to her 
age or race. The complaint does not 
include any allegations of defendants 
discriminating against Sheppard due 
to her age. The closest the complaint 
comes to alleging Sheppard was racially 
discriminated against is a claim that an 
unnamed person said that Sheppard 
was “just an angry black woman.” 
The complaint makes the conclusory 
allegations that Corrado was given 
preferential treatment because she is 
a lesbian, that plaintiffs worked in a 
“predominantly lesbian environment,” 
and that Sheppard was passed over 
for a promotion in favor of a lesser 
qualified, but unidentified, lesbian. The 
complaint also alleges that Howe and 
Sheppard were “treated differently than 
other similarly situated non-Caucasian, 
non-heterosexual, male and younger 
employees,” but without alleging any 
specifics. The judge concluded that in 
light of these insufficient, barebones 
allegations, the discrimination claim 
should be dismissed, but without 
prejudice, giving plaintiffs a chance to 
replead. The court also dismissed most 
of the other claims without prejudice, 
but some were tossed out permanently. 

Plaintiffs are represented by John C. 
Rarick, Ukiah, Ca. – Wendy Bicovny

CALIFORNIA – A male gym patron 
in San Francisco complained to 
the management that he had been 
sexually assaulted by his male yoga 
instructor. Management carried out 
an investigation, including reviewing 
security camera recordings, and 
determined that the patron’s complaint 
was not substantiated. However, 
management concluded that the 
instructor had acted unprofessionally 
and violated company rules by offering 
extra services “off the clock” to the 
patron and discharged the instructor 
a few days later. Subsequently, after 
the San Francisco Police Department 
had concluded its own investigation 
on the patron’s criminal complaint, 
the gym notified the patron that it 
was terminating his membership. The 
patron sued the gym, raising claims of 
discrimination, retaliation, negligence, 
respondeat superior and the like. The 
trial judge dismissed a claim under the 
Ralph Act (which penalizes violence 
against people because of their protected 
characteristics under the state’s Fair 
Employment and Housing Act), finding 
that violence against the patron had not 
been specifically alleged, and ultimately 
granted summary judgment in favor of 
the gym on all other claims. In Heilbut 
v. Equinox Holdings, 2020 Cal. App. 
Unpub. LEXIS 4732, 2020 WL 4251399 
(Cal. Ct. App., 1st Dist., July 24, 2020), a 
panel of the 1st District Court of Appeal 
affirmed, in an opinion by Presiding 
Judge Peter J. Siggins. The court found 
that, in general, the Fair Employment 
and Housing Act (FEHA) does not 
create a right of action for “retaliation” 
against a customer by a place of public 
accommodation, and that the gym had 
a legitimate business justification to 
terminate the membership of a patron 
who had made an unsubstantiated sexual 
assault claim against an employee. 
The patron’s membership was not 
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terminated because of a characteristic 
protected under the FEHA. The court 
rejected the patron’s argument that the 
gym should be liable on respondeat 
superior as having “ratified” the acts of 
its employee, finding that management 
investigated and had concluded that 
a sexual assault had not occurred. 
Nothing that the gym management did 
suggested that they had “ratified” their 
employee’s actions. Furthermore, the 
discharge of the employee undercut any 
argument that management ratified his 
conduct, even though the discharge was 
not for committing a sexual assault but 
rather for acting unprofessionally. From 
reading the court’s summary of facts 
as found by the trial judge, it sounds 
like there was some breakdown in 
communication between instructor and 
patron, since the instructor appears to 
have concluded patron was interested 
in him and threw in an unrequested 
shoulder massage at the end of the “off 
the clock” additional yoga instruction. 
Bad judgment: he lost his job as a result. 
Noah Baron and Lawrence A. Organ 
of California Civil Rights Law Group, 
Anselmo, CA, represent Colin Heilbut, 
the gym patron. Dylan B. Carp and 
Stephanie T. Yank, of the San Francisco 
office of Jackson Lewis P.C., represent 
Equinox. The opinion is designated as 
unpublished. – Arthur S. Leonard

CALIFORNIA – The California Court 
of Appeal revived a bisexual man’s 
retaliation complaint against his 
employer, as to which the trial court 
had granted summary judgment to 
the employer, despite a jury verdict 
for the employer on the man’s direct 
discrimination and harassment claims. 
Ferman v. Ferris Painting, Inc., 2020 
WL 4047083, 2020 Cal. App. Unpub. 
LEXIS 4574 (Cal. Ct. App., 2nd 
Dist., July 20, 2020) (not officially 
published). At issue on appeal was 
whether Los Angeles Superior Court 
Judge Samantha P. Jessner erred in 
granting summary judgment on the 

retaliation claim and on a claim under 
the state’s whistleblower law. Although 
he identifies as bisexual, plaintiff 
Herman Castillo Ferman was perceived 
as gay by his co-workers and boss. He 
was employed as a painter assigned to 
a work-crew of three. One of his co-
workers, an aggressively heterosexual 
man who bragged about having worked 
as a “gigolo” before marrying one of 
his female customers, delighted in 
calling Ferman offensive names, and 
Ferman’s repeated complaints to the 
foreman got him nowhere. Evidence at 
trial suggested Ferman gave as good as 
he got when it came to name-calling, 
and although he professed to find the 
situation oppressive, he didn’t complain 
until several weeks had gone by. When 
he finally did complain to the owner, 
the owner’s investigation led him to 
conclude that Ferman and coworker 
were just playing around. However, 
the boss received a complaint from a 
customer about a rather loud and violent 
confrontation between Ferman and 
the co-worker in her presence, and he 
decided to fire Ferman, just one day 
after Ferman had complained to the 
boss about harassment. Ferman sued 
under the Fair Employment and Housing 
Act, claiming sexual orientation 
discrimination and harassment, as well 
as retaliation for his complaint. One bit 
of damning evidence in the case was the 
employer’s statement, after discharging 
Ferman, that it was “very difficult 
to work with homosexuals [and] that 
it was better to work with women.” 
The employer’s response to Ferman’s 
retaliation complaint was that he was 
not fired for being gay or for having 
complained about the harassment, but 
rather for inappropriate behavior in 
front of a customer that would damages 
the employer’s business. Judge Jessner 
granted summary judgment to the 
employer on the retaliation claim and 
a whistleblower claim (finding that the 
employer was unaware of any complaint 
by Ferman to the EEOC at the time 
when he discharged Ferman), but let the 

discrimination and harassment claim go 
to trial. The jury ruled against Ferman on 
that claim, and he appealed the summary 
judgments. The court of appeal found 
that Judge Jessner had properly disposed 
of the whistleblower claim, but reversed 
summary judgment on the retaliation 
claim, sending it back for trial. Writing 
for the court, Judge Anne Harwood 
Egerton rejected the employer’s 
argument that the jury verdict precluded 
the retaliation claim, which was based 
on some of the same evidence. “The 
same evidence that compelled the trial 
court to deny summary adjudication of 
the discrimination claim also presents a 
triable issue of fact concerning the causal 
link between plaintiff’s opposition 
to sexual orientation harassment and 
Lewis’s decision to terminate plaintiff’s 
employment,” wrote Judge Egerton. “As 
the trial court recognized with respect 
to discrimination, Lewis’s remark 
about the difficulty of working with 
homosexuals, one day after plaintiff’s 
complaint about sexual orientation 
harassment, is sufficient evidence of 
pretext to support a finding that the 
altercation with Castillo and the related 
customer complaint were not the actual 
reasons for Lewis’s adverse employment 
decision. Thus, while Ferris certainly 
proffered ample evidence of a possible 
legitimate nonretaliatory reason for 
plaintiff’s termination, this evidence of 
animus is sufficient to raise a triable 
issue of fact.” And, of course, it is not 
for the trial judge to decide a triable 
issue of fact in ruling on summary 
judgment, so Ferman’s retaliation claim 
heads back for a possible trial. Ferman 
is represented by Geoffrey C. Lyon, 
Alexis R. Sadakane and Stephen Young, 
of Lyon Law. – Arthur S. Leonard

CALIFORNIA – In Johnson v. Starbucks 
Corp., 2020 U.S. Dist. LEXIS 135454 
(C.D. Cal., July 30, 2020), gay plaintiff 
Dexter Johnson, a Starbucks shift 
supervisor, sued his employer under 
the California Fair Employment and 
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Housing Act (FEHA) for failing to take 
appropriate action when he complained 
about being harassed because of his 
sexual orientation by homeless people 
who hung out around the Starbucks store 
where he was assigned. He had inspired 
their ire by calling police to expel one of 
them when they were making prolonged 
use of the customer restroom. As the 
homophobic harassment continued, 
Johnson asked for a transfer to a 
different Starbucks, but the company 
took no action. His suit named John 
and Jane Doe homeless people as co-
defendants. Starbucks removed the case 
to federal court, claiming diversity of 
citizenship as Starbucks is incorporated 
in Washington State. Johnson moved 
to have the case remanded back to 
state court, pointing out that the John 
and Jane Doe co-defendants were 
residing in California, thus defeating 
the complete diversity requirement. 
Starbucks responded with the Judicial 
Improvements and Access to Justice 
Act of 1988, which amended 28 U.S.C. 
§ 1441 to address “the issue of Doe 
defendants for purposes of diversity 
jurisdiction and remand,” providing that 
“when jurisdiction is based solely on 
diversity, ‘the citizenship of defendants 
sued under fictitious names shall be 
disregarded,’” wrote District Judge Otis 
D. Wright, II. But, found Judge Wright, 
the 9th Circuit has construed the statute 
in such a way that if the “Doe” parties 
are themselves real, not fictitious, 
they should be counted for purposes 
of deciding whether there is complete 
diversity of the parties. To Starbuck’s 
protest that “customers” can’t be held 
liable for employment discrimination 
under the FEHA, the court accepted 
Johnson’s argument that he could amend 
his complaint to hold them individually 
liable on tort theories. Judge Wright 
granted the motion to remand the case 
to Los Angeles Superior Court. Johnson 
is represented by Jay S Rothman and 
Timothy E. Kearns, of Jay S. Rothman 
and Associates, Woodland Hills. – 
Arthur S. Leonard

FLORIDA – Anita Yanes and Brittney 
Smith wanted to go to Rachel’s, 
described as an “adult entertainment 
night club,” but they were turned away 
at the door because of a house rule that 
women would not be admitted unless 
accompanied by a man. They brought 
an action in the Orange County Circuit 
Court before Judge Keith A. Carston, 
alleging a violation of Orange County 
Ordinance 22-42, which prohibits 
discrimination by a place of public 
accommodation because of, inter alia, a 
person’s sex or sexual orientation, and 
relied on Orange County Ordinance 22-
4, which authorizes lawsuits to enforce 
the non-discrimination provision. 
Rachel’s moved to dismiss, claiming 
the local ordinances were preempted 
by (and inconsistent with) the state’s 
Civil Rights Act, which does not forbid 
sexual orientation discrimination. 
Judge Carston, agreeing with Rachel’s, 
granted the motion. National Center 
for Lesbian Rights entered the case as 
an amicus for the plaintiffs-appellants. 
In Yanes v. OC Food & Beverage LLC, 
2020 Fla. App. LEXIS 10635 (Fla. Ct. 
App., 5th Dist., July 24, 2020), the court 
of appeal held that Rachel’s failure to 
join Orange County as a defendant left 
the trial judge without jurisdiction to 
decide the preemption issue, relying 
on Florida Statutes 86.091, which 
provides that when the constitutionality 
of an ordinance is challenged, the 
government should be joined as a party. 
The court rejected Rachel’s argument 
that since it was the defendant in this 
case, it had no obligation to implead 
the County. (Rachel’s counsel claimed 
to have notified the County, but nobody 
showed up at the hearing on the motion 
to represent the County.) In remanding 
the case, the court’s opinion, by Judge 
Kerry Evander, disclaimed expressing 
any view on the preemption issue, just 
observing that unless Orange County 
was represented and given a chance 
to defend its ordinance, the trial court 
was without jurisdiction to decide that 
issue. The plaintiffs are represented 

by Matthew W. Dietz, of Disability 
Independence Group, Inc., Miami. 
Amicus NCLR is represented by Diana 
L. Martin, of Cohen Milstein, Sellers 
& Toll, PLLC, Palm Beach Gardens, 
Lindsay Nako, Berkeley, California, 
and Julie Wilensky, National Center 
for Lesbian Rights. NCLR’s interest 
is patent: In the absence of explicit 
protection against sexual orientation 
discrimination under Florida statutes, 
the validity of the numerous county and 
municipal ordinances providing such 
protection in that state is a matter of 
urgent concern. One hopes, however, that 
Florida courts will ultimately follow the 
U.S. Supreme Court’s lead in Bostock 
v. Clayton County and decide that the 
state law ban on sex discrimination 
also protects LGBTQ individuals. A 
Florida practice commentary says that 
Florida courts generally follow Title 
VII precedents in construing the Florida 
Civil Rights Act. – Arthur S. Leonard

FLORIDA – U.S. District Court Judge 
Beth Bloom granted City of Lauderhill’s 
motion to dismiss pro se plaintiff Eric 
Watkins’ First and Fourth Amendment 
claims and a claim grounded upon 
the City’s alleged failure to properly 
train its police officers who arrested 
Watkins, who will be familiar to Law 
Notes readers as an enthusiastic singer of 
anti-gay songs in public places. Watkins 
v. Bigwood, 2020 U.S. Dist. LEXIS 
11822 (S.D. Fla. July, 7, 2020). Watkins’ 
claims arise from his involuntary 
commitment to a mental health facility 
under the Baker Act (which authorizes 
involuntary commitment and 
examination of an individual, which 
can be initiated by law enforcement 
officials), after joggers in a public 
park complained to the officers about 
Watkins’ loud anti-gay singing there. 
The facts of this case were discussed 
in Watkins v. Bigwood, 2019 U.S. App. 
LEXIS 36610, 2019 WL 6724401 (11th 
Cir., December 11, 2019) (Law Notes, 
Jan. 2020). Watkins asserted two Monell 
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claims: a Fourth and First Amendment 
claim against the Co-Defendant Officers 
in their official capacities, and a claim 
against Defendant City grounded on an 
alleged failure to train or inadequately 
training. A Monell claim attaches § 
1983 municipal liability when any 
person acting under color of state 
law violates a constitutional right of 
another. Monell requires a plaintiff 
to show (1) their constitutional rights 
were violated; (2) the municipality 
had a custom or policy that constituted 
deliberate indifference to that 
constitutional right; and (3) that the 
policy or custom caused the violation. 
Judge Bloom explained that in order 
to determine whether dismissal of 
Watkins’ claims is warranted, two 
overarching issues must be addressed: 
first, whether Watkins has stated an 
actionable ‘official capacity’ claim, and 
second, whether Watkins has adequately 
stated a failure to train claim. Because 
Watkins’ claim is brought against 
the police officers in their official 
capacities, it is actually a claim against 
the City, Judge Bloom first noted. Judge 
Bloom explained that Watkins’ claim 
against the officers suffers from several 
insufficient allegations. Under Monell 
only those identified officials who have 
final policymaking authority may render 
the municipality liable. Watkins never 
revealed the identity of the officials with 
final policymaking authority to render 
the City liable. Moreover, Watkins 
admitted that the police chief was not 
the final policymaking authority in 
regard to the Baker Act actions taken 
against him. Thus, the actions of the 
police chief cannot impose liability on 
the city, Judge Bloom concluded. As to 
Watkins’ failure to train claim, Judge 
Bloom said that the inadequacy of 
police training may serve as the basis for 
Monell liability only where the failure to 
train amounts to deliberate indifference 
to the rights of persons with whom the 
police come into contact. Deliberate 
indifference may be established by 
showing that the need for training was 

so obvious that a municipality›s failure 
to train its employees would result 
in a constitutional violation. Judge 
Bloom than concluded that the ultimate 
issue of whether Defendant’s training 
program is legally adequate need not 
be decided at this motion hearing. In 
this regard, Judge Bloom explained, 
Watkins alleged that the City›s training 
policy is flawed, but his complaint never 
explains why these deficiencies would 
have been so obvious under the Baker 
Ac, that Defendant’s actions amount to 
deliberate indifference. Accordingly, 
Watkins’ failure to train claim fails, 
Judge Bloom determined. – Wendy 
Bicovny

GEORGIA – Seth Barreth, a transgender 
man, lasted but a month after he started 
working at Little Caesars Pizza, a 
Georgia restaurant. He claims he was 
subjected to a hostile environment, 
suffered retaliation when he complained, 
and that things go so bad that he stopped 
working there due to a “constructive” 
discharge, bringing his claims under 
Title VII of the Civil Rights Act of 
1964. In Barreth v. Reyes, 2020 U.S. 
Dist. LEXIS 134806, 2020 WL 4370137 
(M.D. Ga., July 29, 2020), U.S. District 
Judge Tilman E. Self, III, found Barreth’s 
amended complaint frustratingly vague 
on the facts, concluding that the lack 
of more concrete factual allegations 
required dismissal of Barreth’s hostile 
environment and constructive discharge 
claims, although the retaliation claim 
just barely survived the motion as to 
events occurring before Barreth quit. 
Barreth disclosed his transgender status 
before he first reported to work when in 
contact with a Human Resources staff 
member who had advised him that they 
would be doing a background check. 
As Barreth’s transition had not yet 
completed through the documentation 
stages, he explained that he had been 
identified female at birth and that some 
of the documents would identify him as 
female. He assumed that he was speaking 

in confidence to the HR person, but 
when he showed up for work, everybody 
knew, and one co-worker peppered him 
with questions (about his anatomy and 
reproductive capacity) that he found 
offensive. Misgendering and various 
offense remarks continued to dog him 
over the ensuing weeks, until he resigned 
after only a month and filed his charge 
with the EEOC. When he subsequently 
filed his lawsuit, his complaint told the 
story in general terms. In opposition to 
the employer’s motion to dismiss, his 
responsive brief threw in more details 
(but too late to be considered on the 
motion to dismiss, wrote Judge Self, 
since what is in the brief is treated as 
argument, not factual allegations, for 
purposes of the motion to dismiss). The 
judge emphasized that the complaint 
failed to address all the elements that the 
11th Circuit has spelled out for a hostile 
environment claim. That the complaint 
should be quite so deficient in detail as 
Judge Self suggests is a bit surprising, 
as Barreth is represented by counsel. 
One wonders whether Barreth did not 
retain counsel until after the complaint 
was filed, but there was an amended 
complaint – perhaps to add more to the 
retaliation claim? In any event, Judge 
Self concluded that the faulty allegations 
were too general and vague, striking the 
court as more like a regurgitation of the 
elements of a hostile environment claim 
rather than the kind of detailed factual 
allegations about what happened to 
the plaintiff from which a court could 
conclude that the claim was plausible, 
as required by federal civil pleading 
standards. However, Judge Self’s litany 
of questions about the missing details 
suggests that he probably knows many 
of the answers, or can intuit them from 
the barebones pleadings, but under 
federal pleading standards it is the 
plaintiff’s burden to plead sufficient 
facts to make his claims plausible, and 
the facts have to come from life, not 
just as paraphrases of the list of criteria 
for establishing a hostile environment 
or a constructive discharge under the 
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rulings of the relevant circuit court of 
appeals. The judge’s dissection of the 
factual allegations and where they fall 
short, generating a litany of questions, 
suggests some lack of empathy for the 
transgender plaintiff, or perhaps lack of 
sensitivity to the plaintiff’s perspective 
on the conditions he was experiencing. 
The company opposed Barreth’s 
retaliation claim, partly on exhaustion 
grounds, but it is a bit easier to plead 
retaliation once one understands that 
the point is to allege facts showing 
adverse treatment of an employee after 
the employer learns of the charges or 
complaints, and here the judge found 
that Barreth barely managed to allege a 
credible claim, at least regarding events 
occurring while he was still employed 
in response to his complaints about his 
transgender status being disseminated 
without his permission. However, the 
standard for finding a constructive 
discharge is even more demanding than 
the standard for pleading a hostile work 
environment, so the faculty allegations 
that fell short on the first count were 
ludicrously short on the last. Judge Self 
granted the employer’s motion to dismiss 
without prejudice, perhaps reflecting 
the hope that with counsel at hand, a 
better amended complaint can solve the 
pleading deficiencies of the initial one. 
Barreth’s counsel are Michael Devlin 
Cooper and Kenneth E. Barton, III, of 
Cooper, Barton & Cooper, LLP, Macon, 
GA. – Arthur S. Leonard

HAWAII – In Jass v. CherryRoad 
Technologies, Inc., 2020 U.S. Dist. 
LEXIS 122772 (D. Haw., July 13, 
2020), U.S. District Judge Derrick K. 
Watson denied motions to dismiss 
Haralds Jass’s discrimination claims 
against CherryRoad Technologies, 
Inc. (Cherryroad), and aiding and 
abetting claims against Jeremy Gulban 
(Guilban) and Nicholas Visco (Visco) 
(collectively, “defendants”). This is a 
detailed whistleblower retaliation case 
replete with employment and ERISA 

issues. Of Jass’s nine claims, three are 
interrelated and involve the extent of 
individual liability for discrimination 
on the basis of race, sexual orientation, 
and marital status in violation of 
Hawaii’s employment discrimination 
law. On May 1, 2019, Jass sold his 
company’s assets to CherryRoad. At 
the same time, he became President 
of Superb Management Corporation 
(SMC), an entity allegedly “controlled 
by CherryRoad.” When Jass assumed 
this position, Gulban was CEO 
of CherryRoad, and Visco was 
CherryRoad’s CFO. Around June 11, 
2019, Jass asserts he was asked such 
questions as: “Why are you not a U.S. 
citizen?”; “What is your marital status?”; 
and “What is your sexual orientation?” 
Throughout Jass’s employment, Gulban 
allegedly made comments suggesting 
that he and CherryRoad favored white, 
male, American-born, and “straight” 
employees over other employees outside 
those classes. Beginning sometime in 
June 2019 through late July 2019, Jass 
alleges he engaged in protected activities 
as a whistleblower when he complained 
to both Guiban and Visco about 
suspected or perceived violations of the 
law related to five topics, one of which 
was discrimination against minority 
employees. From this time forward, 
Visco and Gulban allegedly threatened 
Jass personally and professionally, 
misrepresented Jass’s work, blocked 
and hacked his business and personal 
emails, blocked and removed Jass 
from accessing internal customer 
and operational systems; and placed 
“unrealistic job demands” on Jass. Jass 
was terminated “for cause” on August 
21, 2019. Jass alleges defendants did not 
have cause to terminate his employment. 
Rather, defendants retaliated 
against Jass and then terminated his 
employment due to his protected 
activities as a whistleblower, as well as 
his national origin, sexual orientation, 
and marital status. Jass filed his nine 
count complaint, including allegations 
of discrimination on the basis of race, 

sexual orientation, and marital status in 
violation of Haw. Rev. Stat. § 378-2(a)(1)
(A) (against CherryRoad); retaliation in 
violation of Haw. Rev. Stat. § 378-2(a)(2) 
(against CherryRoad); aiding, abetting, 
or inciting discriminatory employment 
practices in violation of Haw. Rev. 
Stat. § 378-2(a)(3) (against Gulban and 
Visco). Gulban and Visco argue they 
cannot be held liable under Haw. Rev. 
Stat. Section 378-2(a)(3) because “there 
is no individual liability for a violation 
of the statute.” Jass contends he is not 
seeking to hold Gulban and Visco 
individually liable as “employers,” 
but as “aiders-and-abettors of the . . . 
discrimination, and retaliation by the 
employer, CherryRoad,” under Section 
378-2(a)(3). Judge Watson referenced 
the specific language of Section 378-
2(a)(3), that provides, in relevant part, 
“It shall be an unlawful discriminatory 
practice: For any person, whether 
employer, employee, or not to aid, abet 
. . . the doing of any discriminatory 
practices forbidden by this part.” The 
judge observed: “because Section 378-
2(a)(3) expressly authorizes individual 
liability,” Jass’s claim may proceed. 
The court dismissed most of the other 
claims and granted Jass’s leave to 
amend the complaint, but some claims 
were granted to defendants. Roman F. 
Amaguin, Honolulu, HI, represents Jass. 
– Wendy Bicovny 

MARYLAND – The American Civil 
Liberties Union has filed suit to vindicate 
the right of transgender individuals 
under the Affordable Care Act to obtain 
medical treatment in a rather unusual 
setting. Hammons v. University of 
Maryland Medical System Corporation, 
Case 1:20-cv-02088-ELH (D. Md., filed 
July 16, 2020). One wouldn’t expect 
a hospital operated as part of a state 
university system to refuse to perform 
a hysterectomy for a transgender man 
based on religious belief, but Jesse 
Hammons was expecting treatment at 
St. Joseph Medical Center, which was 
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purchased by the university several 
years ago but continues to operate as a 
Catholic institution. One may question 
whether it is constitutional for a state 
university to operate a hospital that 
identifies as a religious institution 
and excludes performance of various 
medical procedures based on Catholic 
doctrine, but there it is. ACLU argues 
that the denial of the procedure violates 
Section 1557, the non-discrimination 
provision, of the ACA, and the Bostock 
ruling by the Supreme Court makes it 
clear that any statute forbidding sex 
discrimination should be so construed. 
ACA incorporates by reference the 
prohibition on sex discrimination in 
Title IX of the Education Amendments 
of 1972. Cooperation pro bono counsel 
on the case are Patterson Belknap Webb 
& Tyler LLP and Rosenberg Martin 
Greenberg, LLP. The case has been 
assigned to District Judge Ellen L. 
Hollander, who was appointed to the 
court by President Barack Obama. – 
Arthur S. Leonard

MASSACHUSETTS – In Davis, 
Petitioner, 97 Mass. App. Ct. 1127, 2020 
Mass. App. Unpub. LEXIS 591, 2020 
WL 4200870 (July 1, 2020), the Appeals 
Court of Massachusetts affirmed the 
trial court’s decision to continue the 
civil commitment of Lori Lynn Davis, 
a transgender woman (born as Charles 
Riley) as a sexually dangerous person. 
Prior to her civil commitment in 2011, 
the petitioner, then known as Charles 
Riley, was convicted of numerous sex-
related offenses against young girls and 
had been incarcerated for a year in a 
correctional facility. In November 2009, 
the state moved to civilly commit Riley 
as a sexually dangerous person. After a 
two-day bench trial, the petitioner was 
found to be a sexually dangerous person 
and was committed to the Massachusetts 
Treatment Center for a term of one day 
to life. On May 5, 2015, Lori Lynn 
Davis, as she is now known, petitioned 
for a new examination and discharge, 

arguing that she is no longer a sexually 
dangerous person. Davis has identified 
as female since approximately 2014, 
and legally changed her name in March 
2017. She reported that in accepting her 
gender identity, she had become a person 
who was not capable of offending in the 
ways that she had as Charles Riley, but 
the trial jury, hearing testimony from 
two examining experts, concluded that 
Davis remained too dangerous to release. 
On appeal, the petitioner argued, among 
other things, that the Commonwealth’s 
Counsel’s remarks in closing arguments 
– namely, that the petitioner’s arguments 
about “her treatment as a transgender 
person were a distraction, like one in 
a magician’s trick” – disparaged the 
petitioner and mischaracterized the 
evidence. As no objection to these 
comments was made during the trial, 
the appeals court reviewed the lower 
court jury trial record to determine 
whether any error created a substantial 
risk of a miscarriage of justice. The 
court first noted that while a prosecutor 
may argue forcefully during closing 
argument, his arguments must be based 
on the evidence and on inferences that 
may reasonably be drawn from the 
evidence. Errors that arguably occur 
during the closing arguments of counsel 
must be “considered in the context of 
the entire argument, and in light of the 
judge’s instructions to the jury and the 
evidence at trial.” Here, considering 
the Commonwealth’s entire argument 
in context, the court concluded that the 
Commonwealth’s Counsel’s statements 
were responses, supported by reasonable 
inferences drawn from the evidence, to 
the Petitioner’s Counsel’s arguments in 
closing that the Commonwealth “would 
attempt to paint the petitioner’s identity 
as a transgender woman as all a ruse, 
all deception.” The jury was charged 
with deciding whether the petitioner 
remained a sexually dangerous person. 
While the petitioner presented evidence 
at trial that her gender identity had 
changed her and caused her to suffer 
discrimination at the treatment center, 

the Commonwealth was permitted 
to argue that the evidence of the 
petitioner’s difficulties surrounding her 
transgenderism and gender dysphonia 
should not “distract you and divert your 
attention to what this trial is actually 
about, and to grab at your heartstrings 
and look for your sympathy.” Nor, even if 
there were error in the closing argument, 
would it have created a substantial risk 
of a miscarriage of justice, the court 
said. “The substantial risk standard 
requires us to determine ‘if we have a 
serious doubt whether the result of the 
trial might have been different had the 
error not been made.’ Here, given the 
strength of the Commonwealth’s case, 
supported by the expert opinions of 
qualified examiners, we are not left with 
serious doubts that the jury may have 
found the petitioner not to be a sexually 
dangerous person had they not been 
exposed to these statements in closing.” 
– Wendy Bicovny

MASSACHUSETTS – In Care and 
Protection of Paxton, 2020 Mass. App. 
Unpub. LEXIS 685, 2020 WL 4200921 
(Appeals Court of Massachusetts, July 
22, 2020), the Appeals Court affirmed 
a ruling by the juvenile court judge that 
Paxton was a child in need of protection 
and that the child’s biological mother 
was not fit to serve in this role. The 
father, who was also found unfit, did not 
participate in the proceedings, but the 
mother appealed. The court used female 
pronouns to refer to the child, while 
noting that “this may not accurately 
reflect the child’s current gender 
identity.” The juvenile court made over 
300 findings of fact, summarized at 
length in the Appeals Court’s opinion. 
When government social workers 
intervened, they found the mother and 
child had been living in squalor in a 
temporary rental shared with some 
graduate students, having moved around 
very frequently over the course of the 
child’s life. The mother refused to send 
the child to school, being obsessed with 
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the idea of home-schooling the child, 
and had reacted badly when the child 
first self-identified as a lesbian and then 
ultimately as a transgender boy. Despite 
her insistence on home-schooling (“the 
school of Paxton”), the mother had still 
not devised a home-school program 
years after the child was first removed 
from her custody by the state and placed 
in foster care. The child testified that 
the circumstances under which she 
was being raised were “traumatizing.” 
The mother persisted in interfering 
with the child’s foster placement, to the 
child’s consternation. “When the child 
‘first came out to Mother as a lesbian, 
Mother made a hurtful remark about 
[the child’s] ‘demons’ being taken from 
her eventually.’ The mother expressed 
her belief that a person has control over 
their sexual orientation and testified 
that she would ‘hope to turn [the child] 
away from that orientation’ if the child 
was returned to her care by offering 
the child ‘a Christian education’ at the 
homeschool,’ wrote the [juvenile] court.” 
At the time of the hearing in 2018, the 
mother had lived in the same apartment 
for two years, during which there had 
been over 90 calls to police, many 
arising from an abusive relationship with 
a boyfriend as well as problems with 
neighbors. “The mother is the subject of 
three restraining orders, taken out (1) in 
2011, protecting the grandmother [with 
whom the child lived briefly before 
being placed in foster care]; (2) in 2014, 
protecting an acquaintance whose 
credit card the mother had used without 
permission; and (3) in March of 2018, 
protecting the mother’s neighbor.” The 
trial judge “found that the mother has 
a continuing (1) ‘inability to hear [the 
child]’s needs and respect [the child]’s 
identity, wishes, and boundaries,’ (2) 
‘inability to maintain a clean home,’ 
and (3) fixation on the homeschool, 
which ‘seem[s] to blind [the mother] to 
the needs of the child after whom she 
has named the program.’ Ultimately, 
the [juvenile court] judge found that 
the department had satisfied its burden 

of establishing that the mother is unfit 
to parent the child and that it is in the 
child’s best interests to be committed to 
the department’s permanent custody.” 
The Appeals Court found that the trial 
court’s conclusions were fully supported 
by the record. “The judge was entitled 
to consider the child’s thoughtfully 
articulated wishes not to live or even 
have contact with the mother, and to 
give the child’s wishes the evidentiary 
weight he deemed appropriate. The 
judge’s findings are amply supported 
by the record, and, in our view, provide 
overwhelming evidence that, at the time 
of trial, ‘the mother did not have the 
ability to address her own shortcomings 
as a parent or to provide much-needed 
parental support and guidance to [the 
child], whose . . . emotional needs 
[became] increasingly evident’ as the 
trial progressed. A parent aide could 
not have changed this outcome. ‘[T]
he mother’s inability to provide for 
[the child]’s over-all welfare and best 
interests was the central determination 
of her unfitness,’” concluding the court, 
quoting from Care & Protection of 
Vick, 89 Mass. App. Ct. at 709. – Arthur 
S. Leonard

NORTH CAROLINA – Hannah v. 
Westrock Services, Inc., 2020 U.S. Dist. 
LEXIS 130492, 2020 WL 44227327 
(W.D. N.C., July 23, 2020), is a Title 
VII sexual orientation discrimination 
case, in which Chief United States 
District Judge Martin Reidinger had 
accepted a recommendation from 
the U.S. Magistrate Judge to dismiss 
the complaint because 4th Circuit 
precedent barred sexual orientation 
discrimination claims under Title VII. 
Plaintiff Gregory Hannah appealed 
to the 4th Circuit, which held the case 
in abeyance pending a U.S. Supreme 
Court ruling in the Bostock and Zarda 
cases, which were decided on June 
15, holding that Title VII does cover 
sexual orientation discrimination 
claims. The parties then filed a consent 

motion with the 4th Circuit to remand 
the case, and as soon as it showed up 
in Judge Reidinger’s chambers on July 
23, he immediately vacated his earlier 
dismissal order, rejected the Magistrate’s 
recommendation to dismiss the case, 
and ordered the employer-defendant to 
file an Answer to the Complaint within 
21 days. Judge Reidinger’s opinion 
relates none of the factual allegations of 
the Complaint. Plaintiff is represented 
by S. Luke Largess, Tin Fulton Walker 
& Owen, PLLC, Charlotte, NC. – Arthur 
S. Leonard

OHIO – A company which had been 
repeatedly certified as a “small business 
enterprise” for purposes of dealing with 
the City of Cincinnati was disgruntled 
that after one of the owners married 
a woman with considerable financial 
assets, the agency charged with issuing 
the certification refused to renew it. 
Even though the co-owner and his 
new spouse had signed a prenuptial 
agreement that would block him from 
access to her financial assets, the agency 
strictly enforced a rule that a business 
was not qualified as a “small business 
enterprise” if any of the owners had 
assets above a certain amount, with 
the rule requiring this calculation to 
include any assets of an owner’s spouse. 
B&J Electrical Company, Inc. v. City 
of Cincinnati, 2020-Ohio-3869, 2020 
Ohio App. LEXIS 2783, 2020 WL 
4343333 (Ohio Ct. App., 1st Dist., July 
29, 2020). B&J went to court, asserting 
that this unconstitutionally burdened its 
co-owner’s fundamental right to marry, 
a contention rejected by the trial court 
and the Court of Appeals. “With lofty 
language and wrapping itself in the 
aura of Obergefell v. Hodges, 135 S. Ct. 
2584 (2015), B&J frames this appeal as 
a referendum on the fundamental right 
to marry,” wrote Judge Pierre Bergeron. 
“Invoking the Equal Protection and 
Due Process Clauses of the Fourteenth 
Amendment, B&J insists that the 
ordinance impermissibly discriminates 
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against business owners on the basis 
of marital status, i.e., the ordinance 
treats married business owners (more 
accurately, those with a wealthy 
spouse) differently than unmarried 
business owners for purposes of SBE 
certification. As the centerpiece for its 
argument, B&J relies on Obergefell, in 
which the Supreme Court determined 
that the fundamental right to marry 
extended to same-sex couples. Relying 
on both the Equal Protection and Due 
Process Clauses, the Court in Obergefell 
found that the challenged laws in that 
case impermissibly discriminated 
against same-sex couples, denying them 
due process of law and a fundamental 
freedom.” But, the court pointed out, the 
co-owner was not a party to this case, 
and the court could find no authority (we 
don’t think they had to look very hard) 
for the proposition that a corporation 
has a constitutional right to marry! 
(Mergers are a different story, we guess.) 
The court observed that the co-owner 
had married his wealthy spouse, despite 
this rule, so he was clearly undeterred 
by the impact on his company. Since 
B&J was staking its claim on the 
proposition that a fundamental right 
was violated, it did not make any 
argument that the challenged rule failed 
rationality review, thus its claim was 
bound to fail. We note the irony that this 
all happened in Cincinnati, where Jim 
Obergefell and John Arthur initiated the 
lawsuit that led to the Supreme Court’s 
historic marriage equality decision. 
The inventive attorneys who sought to 
use Obergefell to advance their client’s 
claim are Daniel J. Temming and Megan 
L. Ebenschweiger of Robbins, Kelly, 
Patterson & Tucker, LPA. – Arthur S. 
Leonard

OHIO – In McGuffey v. Hamilton 
County Sheriff’s Office, 2020 U.S. Dist. 
LEXIS 134278, 2020 WL 4346645 
(S.D. Ohio, July 29, 2020), U.S. 
District Judge Susan J. Dlott denied 
defendants’ motion to dismiss or grant 

summary judgment against a lawsuit 
by Charmaine McGuffey, who had 
been discharged by the Sheriff from 
her position as Major in charge of the 
county jail. McGuffey alleges that she 
was terminated because of gender or 
sexual orientation in violation of Title 
VII and Ohio Revised Code Chapter 
4112; in retaliation for opposing 
unlawful employment practices, in 
violation of Title VII and Ohio Revised 
Code § 4112.02; and in violation of 
public policy under Ohio law because 
she objected to Internal Affairs’ refusal 
to discipline officers in excessive use-
of-force incidents. McGuffey is an out 
lesbian who had ascended through the 
ranks and was by general acclamation 
a highly accomplished and dedicated 
employee. She was the first woman, 
much less the first out lesbian, to hold 
the rank of Major and be put in charge 
of a major law enforcement operation 
in Hamilton County, Ohio’s third 
largest county which includes the city 
of Cincinnati. And, as is not unusual in 
such situations, there were men in the 
Sheriff’s Office who disliked having a 
woman in such a position of power and 
authority. She ended up having serious 
differences with the men who ran the 
Internal Affairs Division, who were 
responsible for investigating charges of 
excessive use of force by jail personnel 
and who claimed that McGuffey did 
not understand the standards to apply, 
as she frequently complained that staff 
members accused of using excessive 
force against jail inmates were 
“exonerated” under circumstances with 
which she disagreed. She encountered 
various incidents of insubordination 
from men under her supervision, about 
which she complained to the chief of 
staff, who was evidently not one of her 
fans (although the Sheriff himself was a 
major booster who had appointed her to 
the Major position and told her that she 
earned an “A” for her work). Drawing 
inferences from the court’s summary 
of her allegations, it appears that the 
Internal Affairs people were just 

waiting for McGuffey to do something 
that could lead to charges against her. 
A woman whom she had hired to be 
her administrative assistant got tired 
of her rather intense and sometimes 
abusive management style, and sought 
a transfer to another department, then 
complained about having been harassed 
by McGuffey and wrongly denied 
access to the jail office to retrieve her 
personal effects after she transferred. IA 
went to town on this complaint, widely 
interviewing staff who had complaints 
or resentments towards McGuffey and 
issuing a scathing report recommending 
her discharge. The Sheriff was reluctant 
but faced an internal political problem 
if he rejected the report, as IA so rarely 
recommended discipline or discharge, 
so he offered McGuffey a civilian 
position, which she declined; then he 
discharged her. Judge Dlott refused 
to dismiss the case or grant summary 
judgement, finding that there were 
material facts in dispute regarding the 
complaints against McGuffey and that 
her allegations of sex discrimination in 
the Department were very plausible. As 
to her claim of discharge in violation of 
public policy, Judge Dlott found that the 
question of use of excessive force raises 
public policy issues, and if McGuffey 
was discharged for opposing use of 
excessive force by the jail personnel, 
she could assert a public policy 
wrongful discharge claim. McGuffey is 
represented by Kelly Mulloy Myers and 
Randolph Harry Freking, of Freking 
Myers & Reul LLC, Cincinnati. – 
Arthur S. Leonard

PENNSYLVANIA – After he was 
discharged as a letter carrier by the 
U.S. Postal Service in 2019, “John Doe” 
filed a grievance with his union, which 
refused to bring it to arbitration. Then 
he filed a discrimination charge under 
Title VII of the Civil Rights Act of 
1964 and the Vocational Rehabilitation 
Act with the EEOC, alleging that as an 
HIV-positive gay man, he was a victim 
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of discrimination because of gender 
stereotyping and disability. On the 
same date, he filed a federal lawsuit 
in Philadelphia against the Postmaster 
General, the Postal Service, and his 
supervisor, adding to his statutory claim 
allegations of constitutional violations. 
Doe v. Dejoy, 2020 U.S. Dist. LEXIS 
136491 (E.D. Pa., July 31, 2020). 
These filings all took place before the 
Supreme Court’s Bostock decision, so 
he styled his Title VII claims as gender 
stereotyping claims. All defendants 
moved to dismiss, and the motion 
was pending as Bostock was decided. 
U.S. District Judge Joseph F. Leesom, 
Jr., includes a lengthy summary of 
Doe’s factual allegations, which was 
unnecessary since the case ended up 
being dismissed on procedural grounds. 
First, Judge Leesom agreed with the 
defendants that a federal employee’s sole 
remedy for workplace discrimination 
is through the anti-discrimination 
statutes, so the constitutional claims 
drop out of the case. Then, Leesom 
agreed with the government that under 
the employment discrimination statutes, 
the only defendant is the employer – the 
Postal Service – so the claims against 
the Postmaster General and Doe’s 
supervisor were dismissed. Then there 
was the question whether Doe exhausted 
administrative remedies. He believed 
that having filed a grievance and taken 
it as far in the grievance procedure 
as he could, he had administratively 
exhausted, but actually, he had given 
no time to the EEOC to process his 
charge, and that is where administrative 
exhaustion takes place. By filing suit 
prematurely, he provided the court 
with a way to dismiss his complaint 
without having to analyze the merits of 
his claim. Judge Leesom observed that 
the dismissal was without prejudice to 
Doe’s ability to come back after having 
exhausted his administrative remedies 
and to file a new lawsuit. In responding 
to the motion to dismiss, Doe had 
asked the court to hold that Bostock is 
retroactive, giving him the right to sue 

for sexual orientation discrimination 
that took place prior that ruling, and 
he asked the court to determine that 
gender stereotyping claims could 
still be asserted under Title VII after 
Bostock (just in case the court decided 
that Bostock was not retroactive, we 
presume). The government argued, 
and Leesom agreed, that since Bostock 
was an interpretation of existing 
statutory language, it had always had 
that meaning and there was no need to 
determine retroactivity. The court also 
noted a quote from Bostock to support 
the argument that discriminating 
against somebody for failing to 
conform to a gender stereotype is sex 
discrimination. Doe is represented by 
Justin F. Robinette, The Law Offices 
of Eric A. Shore, P.C., Philadelphia. – 
Arthur S. Leonard

PENNSYLVANIA – The 
Commonwealth Court dismissed a 
lawsuit by three transgender women 
challenging the constitutionality of 
a state law that bars a legal name 
change for anybody convicted of a list 
of specific crimes. The women, all of 
whom had past convictions on their 
records that would prevent them from 
obtaining name changes, averred that 
although identified as male at birth they 
had all been living as women for several 
years, and that their inability to secure 
legal name-changes led to all sort of 
problems and inconveniences, not least 
being unable to get drivers’ licenses or 
other government-issued identification 
congruent with their gender identity and 
expression. Porter v. Commonwealth 
of Virginia, 2020 WL 4342721, 2020 
Pa. Commw. Unpub. LEXIS 400 (Pa. 
Commonweath Ct., July 29, 2020) 
(unreported opinion). The court 
emphasized that it was not ruling on 
the merits of their constitutional claims, 
but was dismissing because the pro se 
plaintiffs had not sued the appropriate 
parties and did not have standing to attack 
one of the provisions they identified in 

their complaint because it did not apply 
to their situation. The named defendants 
are the Commonwealth of Pennsylvania, 
the Pennsylvania Department of State, 
and Kathy Boockvar, in her capacity as 
Acting Secretary of the Commonwealth. 
The court pointed out that under 
Pennsylvania law the Commonwealth as 
such is immune from suit. Furthermore, 
neither the Department of State nor the 
Secretary of the Commonwealth has 
anything directly to do with enforcing the 
statutory provision at issue. This sounds 
like a situation where the intervention 
to an LGBT rights organization to 
provide representation would be useful, 
because the plaintiffs have articulated 
several plausible constitutional theories 
to seek relief from the onerous barrier 
enacted by the statute. The procedure 
for obtaining a name change requires 
filing an action in the Court of Common 
Pleas and submitting fingerprints for a 
criminal record check. If the applicant 
has a criminal record involving any of 
the listed crimes, the court will deny 
the application. The applicant could 
presumably raise the constitutional 
issue with the Court of Common Pleas 
and appeal an adverse ruling directly, or 
alternatively determine the appropriate 
state official to sue for a declaratory 
judgment. Either way, obtaining counsel 
first should be a priority. – Arthur S. 
Leonard

SOUTH CAROLINA – Tonya Riley, a 
lesbian, complained that she was the 
victim of discrimination and filed a pro 
se complaint under Title VII against 
her employer, a Hardee’s restaurant. 
Riley v. Hardee’s, 2020 U.S. Dist. 
LEXIS 132498 (D. S. Car., July 27, 
2020). The complaint was assigned to 
a U.S. Magistrate Judge to deal with 
the employer’s motion to dismiss for 
failure to state a sex discrimination 
claim under the 4th Circuit’s Title VII 
precedent. The motion was filed in 
November 2019. The magistrate judge, 
aware that the Supreme Court had heard 
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oral argument the previous month in 
Bostock and Zarda, decided to hold up 
on writing a report and recommendation 
on the motion until the Supreme Court 
ruled. You know the rest. The magistrate 
recommended allowing Riley to amend 
her complaint to incorporate the 
Supreme Court’s holding in Bostock 
and to deny the motion to dismiss. 
Senior U.S. District Judge Cameron 
McGowan Currie, agreeing with the 
magistrate’s recommendation and 
noting that Riley has filed an amended 
complaint alleging sexual orientation 
discrimination, denied the motion to 
dismiss, and remanded the case to the 
magistrate for further proceedings, 
ordering the employer to answer the 
complaint. – Arthur S. Leonard

WEST VIRGINIA – Jarrell v. Hardy 
Cellular Telephone Co., 2020 U.S. 
Dist. LEXIS 129436, 2020 WL 
4208533 (S.D. W. Va., July 22, 2020), 
asserts an employment discrimination 
claim under the West Virginia Human 
Rights Act (WVHRA) that was save 
from dismissal at the eleventh hour 
by the U.S. Supreme Court’s decision 
in Bostock v. Clayton County. The 
plaintiffs, Karla and Brittany Jarrell, 
were both employees of Hardy Cellular 
who formed a relationship that led 
to both of them being subjected to 
harassment and, in the case of Brittany, 
an allegedly unmeritorious negative 
work evaluation, which led both of 
them to quit and file suit against the 
company. All their claims were asserted 
under West Virginia law because, at the 
time, it was clear that the 4th Circuit 
did not recognize sexual orientation 
discrimination claims, but presumably 
they filed in federal court invoking 
diversity jurisdiction because their 
employer is incorporated in a different 
state. They claimed sex discrimination 
in violation of the WVHRA, and the 
employer moved to dismiss for failure 
to state a claim. Rather than file a brief 
responding to the motion, after the 

Bostock decision was announced on 
June 15 they sought to file an amended 
complaint, arguing that as a result of 
Bostock the West Virginia statute’s ban 
on sex discrimination now extends to 
sexual orientation discrimination and 
harassment claims. While scolding 
them for not filing a brief in response 
to the motion to dismiss, District 
Judge Irene C. Berger rejected the 
employer’s motion to dismiss and 
granted the plaintiffs’ motion to file 
their amended complaint. “[W]hen 
interpreting the WVHRA, including 
the specific provisions at issue here, the 
West Virginia Supreme Court held that 
courts should use the ‘same analytical 
framework’ to consider WVHRA 
claims as federal courts apply to Title 
VII claims ‘particularly . . . when, as in 
this case, the critical language of our Act 
– ‘because of sex’ – parallels the federal 
legislation.’ Willis v. Wal-Mart Stores, 
Inc., 504 S.E.2d 648, 652 (W. Va. 1998).” 
Since the Supreme Court of the United 
States has ruled in Bostock that claims 
of sexual orientation discrimination 
come within the scope of discrimination 
“because of sex” under Title VII, West 
Virginia precedent applicable in this 
diversity case now compels the federal 
court to reject the motion to dismiss 
for failure to state a claim under the 
WVHRA. The court also rejected the 
employer’s argument that it was bound 
to dismiss the WVHRA claim because 
the West Virginia Supreme Court had 
specifically rejected an attempt to 
read sexual orientation into the state’s 
hate crimes law, which covers crimes 
where victims are targeted because of 
their sex. Whether the hate crimes law 
now automatically covers anti-LGBT 
violence is an issue for a different case, 
given the specificity of the West Virginia 
Supreme Court ruling that federal 
interpretations of Title VII are binding 
in WVHRA cases. Hurrah! Plaintiffs, 
presumably now married since they 
share a surname, are represented by 
Henry E. Wood, III, Wood Law Office, 
Charleston, WV. – Arthur S. Leonard

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

NEW JERSEY – In State of New Jersey 
v. Taylor Doe, 2020 WL 3958231, 2020 
N.J. Super. Unpub. LEXIS 1386 (N.J. 
App. Div., July 13, 2020), the transgender 
defendant appeals the decision by the 
Criminal Division and the Gloucester 
County Prosecutor to reject defendant’s 
application to go into the pretrial 
intervention program (PTI) rather than 
to be prosecuted for two distinct acts 
of vandalism (with a First Amendment 
overlay) that caused significant property 
damage. In the first incident, “defendant 
and two others spray painted foul 
language on the Trump National Golf 
Course fairways and putting green. In 
the second incident, while a student at 
Rowan [University], defendant spray 
painted slogans on a veteran’s memorial, 
portions of the pavement, and campus 
police vehicles.” The court doesn’t 
go into specifics on the first incident, 
which took place in the spring of 2017, 
but one imagines, given the location, 
that the language in question related 
to the proprietor of the golf course. 
In the second incident, the slogans 
had to do with the university’s alleged 
withdrawal of funding from an LGBT 
center. In other words, defendant was 
one of a group of activists involved in a 
protest activity that, incidentally, could 
be characterized as criminal mischief 
and subject them to criminal liability 
because of their actions, not necessary 
because of the content of the slogans. 
Defendant argued that she was being 
prosecuted because of her political 
views. The court pointed out the state’s 
interest in prosecuting vandalism, 
regardless of the message attached to 
it, thus discounting defendant’s First 
Amendment arguments. In rejecting 
the appeal, the court found no abuse of 
discretion or constitutional impropriety 
in the decision to prosecute rather 
than divert, despite less than total 
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endorsement all the explanations 
proffered by the Criminal Division 
and the Prosecutor for rejecting 
defendant’s application. The defendant 
is represented by the Gloucester County 
public defender’s office. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a Civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

U.S. COURT OF APPEALS – SIXTH 
CIRCUIT – In Galeski v. Ricumstrict, 
2020 U.S. App. LEXIS 20445 (6th Cir., 
June 30, 2020), the Sixth Circuit, by 
unpublished Order, affirmed summary 
judgment against gay prisoner David 
Galeski for defendants’ alleged failure 
to protect him from assault by two 
other inmates, Knight and Beasley. 
The panel consisted of Senior Circuit 
Judge Eugene E. Siler, Jr. (George 
Bush) and Circuit Judges Jane Brastetter 
Stranch and Bernice Bowie Donald 
(both Obama). The District Judge 
was Robert H. Cleland (E.D. Mich.), 
who adopted the recommendation of 
summary judgment by U.S. Magistrate 
Judge David R. Grand.  Galeski sued 
Michigan prison officials from whom 
he says he had sought protection against 
Knight and Beasley. The three men were 
locked within a few cells of one another. 
The record suggests that Galeski was 
open about his sexuality, that he had 
talked about Beasley with another gay 
inmate, and that Beasley overheard 
and objected. Two assault incidents are 
emphasized – February 27, 2017 (by 
Knight), and March 4, 2017 (by Beasley) 
– but Galeski said the events began after 
he complained on February 8 about 
homophobic threats made to him by 
Knight and Beasley. Knight and Beasley 
were found guilty of the assaults. Galeski 
put them on his “witness list.” The 

Michigan Attorney General sought to 
depose them under F.R.C.P. 30(a)(2)(b), 
which requires leave of court to depose a 
prisoner. Magistrate Judge Clark denied 
the application. Undaunted, the Attorney 
General’s Office thereafter called Knight 
and Beasley on the telephone, took their 
statements, and drafted affidavits, which 
were notarized and used for a motion 
for summary judgment. Both inmates 
swore that their assaults on Galeski had 
nothing to with ongoing events starting 
February 8.  Magistrate Judge Clark 
said that the AG’s inclusion of sworn 
statements from the inmate aggressors 
was “unusual.” Under the circumstances, 
this writer would call it sharp practice. 
The next four federal judges all relied on 
it. The key affidavits were the product 
of interviews two years after the fact, 
and they were plainly arranged by 
defense counsel. [Note: The attendance 
by an inmate plaintiff at depositions of 
Corrections witnesses in a civil rights 
case has been the subject of at least 
three opinions of the Sixth Circuit – 
two mandamus and one reversal. In re 
Wilkerson, 137 F.3d 911, 916 (6th Cir. 
1998); In re Collins, 73 F.3d 614, 616 
(6th Cir. 1995); and Holt v. Pitt, 619 F.2d 
558, 563 (6th Cir. 1980). The issues are 
more complicated when the plaintiff 
is pro se. Here, none of the reviewing 
judges mentions special considerations 
regarding inmate deponents or a pro se 
plaintiff’s need to attend.] The Court 
of Appeals found that Galeski did not 
raise a triable issue on whether there 
was a pattern among the events, since 
he did not complain between February 
8 and February 27. He says that he did. 
There are also troubling discrepancies 
between the AG’s aggressors’ affidavits 
and the contemporaneous records about 
the events two years earlier. Beasley’s 
affidavit says that his assault on Galeski 
had “nothing to do with Knight.” Yet, 
Knight’s statement says that he (Knight) 
was trying to “help” Beasley. More 
confusing, both assailants swear that 
earlier events (when Galeski sought 
protection) were unrelated to the 

assaults, but Knight’s statement, taken 
3/1/17, says that the problem had been 
“an ongoing incident for about a month.” 
A post mortem can usually find things. 
Would it have made any difference? 
Unclear. But it should not be so easy.

U.S. COURT OF APPEALS – SEVENTH 
CIRCUIT – After eight months and full 
briefing, the Seventh Circuit took the 
unusual step of striking all briefs and 
appointing counsel for pro se inmate 
appellant Keith McCoy. In McCoy 
v. Atherton, 2020 U.S. App. LEXIS 
20714, 2020 WL 3619500 (7th Cir., 
July 2, 2020) by unpublished Order, 
a panel consisting of Circuit Judges 
Ilana D. Rovner (George H.W. Bush), 
Michael B. Brennan, and Amy J. St. Eve 
(both Trump), affirmed the summary 
judgment against McCoy by U.S. District 
Judge Philip P. Simon, sub nom. McCoy 
v. Gore, 2017 U.S. Dist. LEXIS 205606 
(N.D. Ind., Dec. 14, 2017). The circuit 
asked appointed counsel to address: 
(1) whether McCoy’s procedural due 
process rights under Vitek v. Jones, 
445 U.S. 480 (1980), had been violated 
when he was placed in administrative 
segregation; and (2) whether his Equal 
Protection rights had been violated. 
Jenner & Block, LLP (Washington, DC, 
and Chicago) appeared for McCoy, but 
“irreconcilable” differences arose, and 
Jenner & Block moved to withdraw. 
McCoy continued pro se., but Jenner 
& Block asked to file an amicus 
curiae brief on McCoy’s behalf, which 
McCoy opposed. The court accepted 
the brief, and it permitted Jenner & 
Block (but not McCoy, although he was 
released by then) to participate in oral 
argument. On the Vitek issue, the court 
found that McCoy spent three months 
in the prison’s “medical unit,” which 
was dirty. It was not an “atypical and 
significant hardship” under Sandin v. 
Conner, 515 U.S. 472, 484 (1995); nor 
was it “stigmatizing,” as was the transfer 
to a mental hospital for involuntary 
psychiatric treatment in Vitek. 445 U.S. 
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at 487. The court relies on Hardaway 
v. Meyerhoff, 734 F.3d 740, 744 (7th 
Cir. 2013); and Marion v. Columbia 
Corr. Inst., 559 F.3d 693, 697 (7th Cir. 
2009).  As to Equal Protection, the 
“intake” in the District Court said that 
McCoy “is a gay man who identifies as 
a woman,” and the District Court used 
female pronouns. On appeal, McCoy 
“refers to himself as a gay man and 
consistently uses male pronouns” – and 
so does the circuit court, commenting 
that McCoy is “possibly gender 
nonconforming.” McCoy disavowed 
any reliance on Equal Protection in 
his appeal, which was limited to a 
substantive due process challenge to his 
placement in administrative segregation.  
The defendants argued that McCoy’s 
classification was “out of concern for his 
safety and that of the other inmates . . . to 
protect him from other inmates preying 
on him and from him potentially preying 
on other inmates due to McCoy’s sexual 
orientation.” The circuit found no basis 
for the latter concern. The court noted 
that, while “gay prisoners are victimized 
more often than other prisoners,” citing 
Ramos v. Hamblin, 840 F.3d 442, 444 
(7th Cir. 2016), there was no evidence 
that gays in general are predators and 
nothing in the record showing that 
McCoy was one. Nevertheless, the court 
declines to address Equal Protection 
(after requesting the briefing), because 
McCoy had not pressed it. Amicus 
could not do so without him, and they 
had parted company. The court cites 
Justice v. CSX Transp., Inc., 908 F.2d 
119, 125 (7th Cir. 1990) (amicus may not 
“unwaive” arguments); and Charles v. 
Daley, 846 F.2d 1057, 1059 n.1 (7th Cir. 
1988) (amicus may not press arguments 
that the parties have waived).  These 
decisions are what could be called 
“double dicta.” There were no amici. 
In Justice, the railroad settled with the 
plaintiff, and it sought to appeal as a 
party anyway, to try to influence the 
development of railroad right-of-way 
law. The court mused about whether it 
could have raised its points as amicus. 

In Charles, the issue on appeal was 
whether an unsuccessful intervenor 
could be assessed attorneys’ fees. 
The Seventh Circuit cited an Eleventh 
Circuit case: Reeves v. Harrell, 791 F. 2d 
1481 (11th Cir. 1986), where the amicus’ 
arguments were accepted by the court. 
Amici in LGBT cases have a tough job 
with limited resources and a sometimes-
hostile bench. The work should not be 
made more difficult by gratuitously 
applying waiver and bar; a simple 
declination to address the issue would 
have sufficed. 

ARIZONA – Pro se prisoner Melinda 
Gabriella Valenzuela is transgender and 
a frequent litigator. She has a dozen or 
so cases in federal court in Arizona.  
In Valenzuela v. Ornelas, 2020 U.S. 
Dist. LEXIS 113641 (D. Ariz., June 29, 
2020), U.S. District Judge Michael T. 
Liburdi dismisses her claim of excessive 
force (without prejudice), but he allows 
her to proceed on her claim of denial 
of treatment for her hepatitis-C.  In 
her excessive force claim, Valenzuela 
alleges that defendants “let her go” 
on a stairway and “slammed” her to 
the floor, that she was continuously 
assaulted for three months, and that she 
was sexually touched.  Judge Liburdi 
found that Valenzuela insufficiently 
alleges that the stairway incident 
occurred maliciously or for the purpose 
of inflicting harm and that there were 
insufficient details about the generalized 
reference to “continuous” assaults and 
sexual touching (who, when, extent, 
etc.) to state a claim under Hudson v. 
McMillian, 503 U.S. 1, 7, 9 (1992). He 
found that allegations of total denial 
of treatment for diagnosed hepatitis-C 
stated a claim against individual 
medical defendants, but not against the 
private vendor, Centurion, because there 
were insufficient allegations of practice 
or policy under Tsao v. Desert Palace, 
Inc., 698 F.3d 1128, 1138-39 (9th Cir. 
2012). Claims against Centurion are also 
dismissed without prejudice.

ARIZONA – David Randall Osborn 
is a transgender inmate suing pro se 
for alleged violation of her civil rights 
in Osborn v. Wishchuen, 2020 WL 
4192256 (D. Ariz., July 21, 2020). U. 
S. District Judge Michael T. Liburdi 
dismissed her case on screening, with 
leave to amend and without a strike 
at this point. Osborn says she started 
hormones in April, but she has been 
denied bras. Osborn’s continuing 
requests for bras have resulted in 
responses that she characterizes as 
harassment and retaliation. Judge 
Librudi declines to find a serious 
immediate medical need for bras, since 
they have not been ordered by the 
medical department. He treats the case 
as presenting a potential conditions 
of confinement claim. That said, he 
finds that verbal harassment alone is 
insufficient to establish a violation of 
the Eighth Amendment under Austin 
v. Terhune, 367 F.3d 1167, 1171 (9th 
Cir. 2004), and Schwenk v. Hartford, 
204 F.3d 1187, 1197 (9th Cir. 2000). 
Defendants have allegedly demanded 
that Osborn “prove” that she is “really” 
transgender, display her breasts, and let 
them “measure” her for a bra. Osborn 
has filed a PREA complaint, but Judge 
Liburdi is not convinced she has 
demonstrated an Eighth Amendment 
claim. Her allegations are not specific 
enough, and she has not sued some of 
the employees she says are harassing 
her. There is also no cause of action 
for “lying” to Osborn about whether 
the bras are “on order.” Osborn may be 
right that defendants have “disrespected 
her sexuality,” but she fails to allege 
adequately that they have done so for 
a “retaliatory” motive. Given what 
Osborn may be facing in Arizona 
custody, this case strikes this writer 
as premature on this record, risking 
the potential loss of a good ‘strike,” if 
Osborn amends.  

CALIFORNIA – Petitioner Cecia 
Gutierrez Morales, a transgender 

PRISONER LITIGATION notes



August 2020   LGBT Law Notes   37

man, seeks a writ of habeas corpus 
directing release from ICE detention. 
U.S. Magistrate Judge Douglas F. 
McCormick recommends denial of 
relief in Morales v. Wolf, 2020 WL 
3407740 (C.D. Calif., June 12, 1010). 
Morales came to the United States at 
age six – but he has arrived and departed 
repeatedly and has been in and out of 
custody and immigration detention. 
He has a recidivist criminal history. 
His asylum claim was denied, and his 
removal order is before the Board of 
Immigration Appeals. He was denied 
bond as a flight risk. He seeks release 
to his sister’s home in Florida while his 
appeal is pending. He did not identify as 
male upon ICE arrival and was placed 
in women’s housing. He has been in 
repeated fights with other detainees and 
has been identified as the aggressor, 
which he denies. ICE states that it did 
not recognize Morales as transgender 
until May of 2020 and that it is trying 
to arrange a transfer. This has been 
complicated by detainee movement 
restrictions because of COVID-19, but 
the effort is “ongoing.” Morales says 
he is discriminated against as a trans 
male and rules are applied more rigidly 
to him. An officer told him “things 
could get ‘bad’ for him if he identified 
as a ‘transsexual.’” Morales overdosed 
on Naproxen and sleeping pills (for 
which he was hospitalized), but he is 
now receiving mental health treatment, 
according to ICE. Judge McCormick 
questioned whether he had habeas 
jurisdiction over what appears to be a 
conditions of confinement case, citing 
Preiser v. Rodriguez, 411 U.S. 475, 484-
86 (1973), and remarking that 28 U.S.C. 
§ 2241 is not a general civil rights statute. 
Nevertheless, he recommends denial of 
relief because Morales has not satisfied 
the requirement for an injunction.  
Morales has not shown a likelihood that 
he will succeed on the merits. Even if he 
had been erroneously punished, he had a 
hearing, was found to have been fighting, 
and was identified as the aggressor. If 
administrative segregation was difficult, 

he is not likely to prevail on a claim 
that it amounted to unconstitutional 
“punishment.” Judge McCormick notes 
that Morales’ “central allegation is that, 
as a transgender person, he is at higher 
risk in immigration detention, and has 
already been subjected to violence 
and threats due to his transgender 
status.” Judge McCormick credits ICE’s 
contention that it only recently learned 
that Morales was trans. His suicide 
watch (and related deprivations) were 
justified by Morales’ overdose, and the 
inquiries about his trans status were 
reasonably related to efforts to transfer 
him at his own request. Morales has not 
shown that nothing short of release will 
provide him with a remedy. In light of 
ICE’s efforts to arrange a transfer and 
provision of mental health treatment 
after the suicide attempt, Morales has 
not shown imminent need for court 
intervention. The court decided that 
he is not entitled to a preliminary 
injunction. Morales is represented by 
Morgan Lewis and Bockius, LLP, San 
Francisco.

CALIFORNIA – Does it state a 
constitutional claim when a corrections 
officer, through an eavesdropping 
device, listens to an inmate masturbate? 
In what may be a case of first impression 
(sorry), U.S. Magistrate Judge Erica P. 
Grosjean says that it does, for purposes 
of screening pro se plaintiff Antoine 
Deshawn Barnes’ complaint, in Barnes 
v. Van Ness, 2020 U.S. Dist. LEXIS 
123691 (E.D. Calif., July 14, 2020). 
Defendant Van Ness “snuck up to 
[Barnes’] door, and with the help of the 
tech booth officer, listened to Plaintiff 
masturbate . . . [with] no legitimate 
penological justification.” The techie, 
who was not sued, supposedly helped 
Van Ness patch an earpiece to the 
intercom speaker in Barnes’ cell, 
which was connected to Van Ness’ 
walkie-talkie – a process Barnes calls 
“earhustling.” Judge Grosjean notes 
that Barnes “appears to allege that this 

happened more than once.” Barnes 
states no sexual harassment claims 
against other defendants because there 
“are no allegations that any other 
defendant listened to Plaintiff while 
he masturbated.”  Judge Grosjean 
also dismisses Barnes’ claims of 
retaliation and race discrimination as 
too conclusory. Judge Grosjean relies 
on a series of cases involving sexual 
assault or contact between officers 
and inmates, culminating in Bearchild 
v. Cobban, 947 F.3d 1130, 1144 (9th 
Cir. 2020). The trend is to reduce the 
standard for culpability. See Schwenk 
v. Hartford (officers not entitled to 
qualified immunity in cases of sexual 
assault); Wood v. Beauclair, 692 F.3d 
1041, 1046, 1051 (9th Cir. 2012) (sexual 
harassment actionable, even if started 
consensually). Bearchild, involving 
abusive and humiliating comments 
during a genital search, eliminated the 
requirement that the sexual contact be 
more than de mininus, if done without 
penological purpose or for the officer’s 
gratification. Here, however, the court 
dispenses with contact or speaking 
entirely and makes listening actionable 
– once referring in dicta to “watching” 
– so long as the motive is gratification. 
This writer predicts that this ruling 
will not survive appellate scrutiny. But 
Judge Grosjean does something for 
which Law Notes has long clamored 
in the Eastern District of California. 
She gave Barnes three choices: file an 
amended complaint, proceed on the 
single claim approved, or stand on the 
original complaint – in which case 
the screening will be presented to the 
District Judge as a Recommendation. 
The third choice is frequently omitted 
from screening decisions by E.D. Calif. 
Magistrate Judges. See “Triaging Justice 
for Prisoners in the Eastern District of 
California” (Law Notes, March 2020, at 
pages 13-14); and “Federal Magistrate 
Continues Pattern of Pinched Screening 
of Pro Se Complaints for LGBT Inmates 
in Eastern District of California” (Law 
Notes, July 2020, at pages 26-7).
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CONNECTICUT – Pro se HIV-
positive inmate Jose Cordero sued 
in state court for a writ of habeas 
corpus under Connecticut law, 
raising a number of issues about his 
confinement but primarily seeking a 
single occupancy cell. Superior Court 
Judge Eugene Calistro denied relief in 
an “unpublished” opinion in Cordero 
v. Commissioner of Correction, 2020 
WL 4333486 (Conn. Super., June 22, 
2020). Cordero’s HIV is controlled 
with medication, and he is compliant 
with it. Neither the Eighth Amendment 
(and its Connecticut counterpart) nor 
the Americans with Disabilities Act 
entitle him to a single-person cell. His 
HIV by itself also does not create an 
unreasonable risk of COVID-19 since 
he and his cellmate have both tested 
negative and have been provided with 
masks. The case is reported in Law 
Notes for Connecticut practitioners who 
seek parallel state constitutional citation 
to federal protections. 

DELAWARE – This is one of fifteen 
“related” cases (some pro se, some with 
appointed counsel, some consolidated, 
and some closed) that are (or were) before 
U.S. District Judge Leonard P. Stark 
involving transgender inmate Evonca 
Sakinah S. Aliahmed (a/k/a Hermione 
Kelly Ivy Winter). (She has also sued in 
the Delaware state courts.) Judge Stark 
took the unusual step here of ordering 
the warden to respond to claims about 
medical care, suicide risk, and safe 
housing – without directing service of 
process on any defendant – in Aliahmed 
v. Traxler, 2020 U.S. Dist. LEXIS 
121900 (D. Del., July 10, 2020).  He then 
denied preliminary injunctive relief on 
these issues and directed “defendants” 
to brief exhaustion under the Prison 
Litigation Reform Act, still finding 
service of process to be “premature.” 
Judge Stark found that Aliahmed has not 
shown her entitlement to a preliminary 
injunction. She is receiving hormones, 
albeit not in the dosage she demands. 

She has been denied consideration for 
gender confirmation surgery, because 
of the instability of her hormonal status 
and of her physical and mental health. 
She receives continuous mental health 
treatment, and her lack suicidal ideation 
is well-documented.  She is currently in 
a single cell and does not interact with 
aggressive inmates. Judge Stark sua 
sponte questions whether Aliahmed 
is competent within the meaning of 
F.R.C.P. 17(c)(2), and he decides that she 
is. Aliahmed has filed a pro se appeal of 
Judge Stark’s Order to the Third Circuit. 
In this writer’s experience, a court of 
appeals would ordinarily frown on a 
district court’s doing all this adjudication 
and directing briefing without service 
of process, particularly since PLRA 
exhaustion is an affirmative defense, not 
an element of pleading. But this is not an 
ordinary situation.

HAWAII – The British Crown 
sometimes banished prisoners to the 
American colonies. After the American 
Revolution, they used Australia, 
as popularized in the film Under 
Capricorn. Hawaii sometimes sends its 
prisoners to the Mainland United States. 
These inmates have no due process 
protection because there is no liberty 
interest against interstate transfer 
under the Due Process Clause, and 
Hawaii law does not create one. Olim 
v. Wakinekona, 461 U.S. 238, 248, 251 
(1983). Pro se Hawaii inmate Sean Paul 
Depaepe alleged that he was outed as 
gay by a supervisor in the prison kitchen 
and that he subsequently lost his job and 
was transferred to Arizona in retaliation 
for filing a grievance about it , where 
he was denied mental health treatment. 
On screening, U.S. District Judge Jill 
A. Otake dismissed all claims (with 
leave to amend) in Depaepe v. White, 
2020 U.S. Dist. LEXIS 110977, 2020 
WL 3472907 (D. Haw., June 24, 2020). 
Judge Otake first observes that she 
cannot tell from the complaint whether 
the “supervisor” in the kitchen was 

civilian staff or another inmate, noting 
that there would not be state action if the 
“outing” was done by another inmate. 
[While this point must be clarified, 
prison officials can be liable for placing 
inmates in supervisory positions over 
other inmates – see Ruiz v. Estelle, 503 
F. Supp. 1265, 1294-5 (S.D. Tex. 1980), 
injunction aff’d, 666 F.2d 854, 861 (5th 
Cir. 1982).] Judge Otake assumes for 
purposes of screening that there is state 
action. As plead, the “outing,” while 
stressful, did not itself place Depaepe 
in harm’s way within the meaning 
of Farmer v. Brennan, 511 U.S. 825, 
834 (1994). Verbal sexual harassment, 
without at least inappropriate touching, 
does not violate the Eighth Amendment 
under Watison v. Carter, 668 F.3d 1108, 
1112–14 (9th Cir. 2012). Moreover, 
Depaepe’s “conclusory” allegations did 
not adequately connect his job loss and 
transfer to a retaliatory motive. Venue 
for alleged denial of mental health 
treatment after transfer was in Arizona, 
not Hawaii, and this claim is improperly 
joined. 

ILLINOIS – U.S. District Judge Sue E. 
Myerscough granted compassionate 
release to federal inmate Andrea Nicole 
Tate, then confined at FCA Greenville, 
in United States v. Tate, 2020 U.S. 
Dist. LEXIS 118600; 2020 WL 
3791467 (C.D. Ill., July 7, 2020).  Judge 
Myerscough granted the motion under 
18 U.S.C. § 3582, even though FCI 
Greenville had no reported COVID-19 
cases. Tate is a 43-year-old African 
American drug offender, who has HIV, 
diabetes, asthma, hypertension, and 
severe obesity.  She received 168 months 
in 2017. Judge Myerscough found that 
Tate had multiple risk factors identified 
by the CDC. After Native Americans, 
African Americans have the highest 
rate of infection, adjusted for age – five 
times whites. HIV, diabetes, respiratory 
problems, hypertension, and obesity are 
also all risk factors and can exacerbate 
the course of COVID-19 once a patient 
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is infected.  The report that Greenville 
“has no confirmed open cases today 
does not provide much assurance in 
the current environment.” The point 
is support by an annotated string cite 
of cases from California, Hawaii, 
Iowa, and New York.  The Bureau of 
Prison’s failure to proffer how many 
inmates have been tested at Greenville 
undermines its boast that there are 
no positive cases.  Tate’s release is 
supported by the Warden, and she has 
no disciplinary record. Her plan to live 
with her sister in Missouri was approved 
by the Probation Office.  The offense for 
which Tate was convicted did result in 
the death of another person by overdose, 
but the victim’s family also supported 
Tate’s release.  This is an unusual case, 
but Tate is plainly very compromised 
medically, even though she has served 
less than a fourth of her sentence. The 
case – and Judge Crotty’s case in New 
York (Van Praagh, this issue of Law 
Notes) – suggest a new reluctance to 
defer to the Bureau of Prisons in its 
representations and a lack of confidence 
in its performance during the pandemic. 

KENTUCKY – This tidy decision 
involves transgender prisoner Rodger 
(Willow) Williams’ pro se claim for 
deliberate indifference to her serious 
medical needs and alleged violation of 
the Americans with Disabilities Act, 
both claims arising from denial/delay 
of hormones. In Williams v. Ferguson, 
2020 U.S. Dist. LEXIS 114208, 2020 
WL 3511590 (W.D. Ky., June 29, 2020), 
U.S. District Judge David J. Hale 
screened her claims and permitted 
her to proceed for damages solely 
against the private contractual vendor, 
Wellpath. First, Judge Hale severed 
William’s claim for injunctive relief, 
because she was no longer at the facility 
where she was incarcerated when she 
filed. He directed that these claims be 
sent to the Eastern District of Kentucky, 
where she is now imprisoned. Williams 
sued the defendants only in their official 

capacities, so the individual damages 
claims against the providers who are 
employed by the state of Kentucky are 
barred by the Eleventh Amendment. 
The claims against Wellpath remain, 
however, because Williams alleged 
that Wellpath had a policy, custom, 
and practice of not treating transgender 
patients. She alleged that, per such 
policy, her Premarin hormones were 
denied and then reduced in dosage, 
making her “revert to male” and causing 
chest pain and severe distress. Based on 
these allegations, an Eighth Amendment 
claim is pleaded against Wellpath. 
The defendants who are employees 
of Wellpath cannot be sued in their 
“official” capacities, however, since this 
is in effect a claim against Wellpath, a 
non-governmental entity. Judge Hale 
cites two W.D. Kentucky decisions for 
this point. [Note: This writer has not 
seen this sort of holding, nor it is clear 
that it is correct. Treating damages suits 
against state government employees 
in their “official” capacities as suits 
against the sovereign is grounded in the 
Eleventh Amendment, which does not 
apply to private vendors like Wellpath. 
In Edmo v. Corizon, Inc., 935 F.3d 757, 
799 (9th Cir. 2019), the court dismissed 
claims against the vendor (Corizon), 
while affirming injunctive relief against 
its employee physician, concerning his 
official duties. Damage claims (not 
adjudicated in the appeal) remain in 
that case, as does Corizon’s doctor.] In 
any event, Judge Hale grants Williams 
leave to amend to sue the defendants in 
their individual capacities. Judge Hale 
dismisses the ADA claim because the 
gravamen of the complaint is a series 
of medical decisions, not denial of a 
program, discrimination, or a failure 
to accommodate, citing Mingus v. 
Butler, 591 F.3d 474, 481-84 (6th Cir. 
2010). Prisoners “cannot bring claims 
under the ADA for medical treatment 
decisions.” Judge Hale notes, but does 
not rely upon, the ADA’s exclusion of 
gender identity disorder from the Act’s 
coverage. He includes an annotated 

string citation to the divergency of 
authority on this point. 

NEW YORK – U.S. District Judge 
Paul A. Crotty granted a motion for 
compassionate release to federal 
prisoner Michael Van Praagh because of 
his risk actors for contracting COVID-19 
in United States v. Van Praagh, 2020 
U.S. Dist. LEXIS 121570 (S.D.N.Y., 
July 10, 2020). Van Praagh, a drug 
offender, is 42 years old, HIV-positive, 
with a low cell count, despite treatment. 
He is incarcerated at FCI Lompoc in 
California. The Government conceded 
that he meets the “extraordinary and 
compelling” test for sentence reduction 
under 18 U.S.C. § 3582. It also conceded 
that Van Praagh had exhausted his 
administrative remedies. In fact, the 
Bureau of Prisons [BOP] warden had 
approved his request for release; but it 
was over-ruled by BOP because Van 
Praagh had not served “enough” of his 
sentence, and BOP argued that release 
would undermine respect for the law 
and the seriousness of his crime. Van 
Praagh was originally sentenced to 
144 months, and he had served about 
60%. Judge Crotty appointed counsel 
under the Criminal Justice Act.  He 
noted that compassionate release is 
a “factually intensive, case-specific 
inquiry” and that “the risk factors posed 
by the pandemic alone do not constitute 
extraordinary and compelling reasons 
for release, absent additional factors such 
as advanced age or serious underlying 
health conditions that place a defendant 
at greater risk of negative complications 
from the disease” – citing himself 
in United States v. Brady, 2020 WL 
2512100, at *3 (S.D.N.Y. May 15, 2020).  
He found that BOP had not ameliorated 
Van Praagh’s HIV and that conditions at 
Lompoc (which has among the highest 
Covid-19 infection rates in BOP) “give 
little confidence” that Van Praagh’s 
risks can be appropriately mitigated.  
The opinion includes a survey of 
compassionate release cases, where the 
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released defendant had served between 
half and 2/3’s of a sentence.  Judge Crotty 
finds that release would not downplay 
the seriousness of the conviction. He 
also credits Van Praagh’s prison record, 
which is exemplary, his discharge plans 
and offer of employment, and the need 
to provide effective HIV treatment “in 
the face of a pandemic,” which was 
not within the Court’s consideration at 
sentencing.  He gives no weight to BOP’s 
decision to reverse the warden, because 
BOP applied an unprecedented standard 
(that the prisoner be confined to bed 
or wheelchair 50% of waking hours), 
and it failed to provide evidence about 
COVID-19 mitigation at Lompoc. Judge 
Crotty reduced Van Praagh’s sentence 
to time served, with supervised release 
at home, enforced by technological 
monitoring.

NEW YORK – U.S. District Judge Paul 
A. Engelmayer grants a conditional 
writ of habeas corpus to bisexual ICE 
detainee Roland Graham, who has 
languished without a bond hearing 
for ten months, in Graham v. Decker, 
2020 WL 3317728 (S.D.N.Y., June 18, 
2020). Graham, who has been in the 
United States legally most of his life 
and has grandchildren here, has removal 
proceedings pending before the Board 
of Immigration Appeals following 
multiple marijuana convictions. His 
request for relief under the Convention 
Against Torture because of fear of harm 
due to his bisexuality if he is returned to 
Jamaica (where he was raped by a police 
officer) was rejected by the immigration 
judge in part because he found him to be 
largely “closeted.” Graham has another 
habeas petition pending in the Southern 
District of New York before Judge P. 
Kevin Castel, based on COVID-19 
risk from further ICE detention. Judge 
Engelmayer first addresses whether both 
claims should be before Judge Castel. 
He finds that res judicata does not apply 
to habeas petitions, which are governed 
by standards of “abuse of the writ.” 

Here, Graham may proceed separately 
because the issues are entirely different 
(although both seek release), and the due 
process claim was reasonably not raised 
before Judge Castel because it depends 
for its heft on ten months having passed 
without a bond hearing – time that 
had not elapsed when Graham’s case 
was filed before Judge Castel. The 
case proceeds in a manner that makes 
Graham’s sexuality largely incidental, 
since it focuses on the ten-month delay 
in a bond hearing. Immigration lawyers 
may wish to follow the nuances of the 
opinion. Suffice it to say for Law Notes 
that Judge Engelmayer finds a prior 
rule of a six-months’ delay creating a 
presumption of excessiveness in this 
Circuit is no longer good law based on a 
direction from the Supreme Court that it 
be reconsidered. He proceeds to review 
seven different factors and “balances” 
among them, ultimately concluding 
that ten months is too long as a matter 
of due process in Graham’s individual 
case. He directs ICE to provide him 
a bond hearing within seven days or 
release him “on his own recognizance.” 
Graham is represented by Zoey Theo 
Jones, Brooklyn Defender Services, 
Brooklyn, NY.

OHIO – HIV-positive inmate Desmond 
W. Calhoun’s HIV medication was 
interrupted for approximately two 
weeks after his arrest and confinement 
in the Franklin County Jail. In Calhoun 
v. Baldwin, 2020 U.S. Dist. LEXIS 
124970 (S.D. Ohio, July 16, 2020), U.S. 
Magistrate Judge Kimberly A. Jolson, 
who has the case for all purposes under 
28 U.S.C. § 636(c), granted summary 
judgment for defendants. Calhoun was 
on multiple medications for HIV and 
for his lung condition, histoplasmosis, 
but he could not remember the drugs’ 
names at intake. The jail obtained his 
records after four days and ordered the 
meds five days later. There was some 
further delay, about two weeks total, in 
dispensing.  Calhoun alleged that his 

viral load went from undetectable to 
readable because of the delay, but he 
conceded that it returned to undetectable. 
He also admitted that he sometimes 
does not take his medicine as ordered 
when not incarcerated. Defendants 
called an expert who did a chart review 
and opined that Calhoun did not 
experience a serious medical disruption 
of his care from the medication delays. 
Calhoun did not call an expert, which 
Judge Jolson found “fatal” to Calhoun’s 
attempt to defend against summary 
judgment on these facts. The decision 
has a fully developed recitation 
of Eighth Amendment deliberate 
indifference law in the Sixth Circuit, 
which is omitted in this report. Of note 
is Judge Jolson’s rejection of Calhoun’s 
argument that summary judgment 
should have been denied, even without 
expert testimony, because his need for 
meds was “obvious,” citing Blackmore 
v. Kalamazoo Cty., 390 F.3d 890, 899-
900 (6th Cir. 2004). In Blackmore, 
however, the inmate’s writhing pain 
from appendicitis would have been 
obvious and still he did not receive 
“any” treatment. Here, the Jail was 
responsive, ordering Calhoun’s records 
and eventually the meds. Whether there 
was a jury question on harm depended 
on a plaintiff’s expert joining the issue.  
Judge Jolson finds that expert testimony 
from plaintiff was necessary on both 
deliberate indifference (to show that the 
medical deprivation was serious) and on 
causation (to show that the deprivation 
created medical complications). 

PENNSYLVANIA – Transgender 
prisoner Niara Burton has been litigating 
violation of her rights since at least 2017. 
See Burton v. Wetzel, 2017 WL 4284345 
(M.D. Pa., September 27, 2017), 
reported in Law Notes (November 2017, 
at page 465). She has been in nine male 
prisons in Pennsylvania, but she was 
finally transferred to a women’s prison, 
where she complains of continued 
sexual harassment. In Burton v. Wetzel, 
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2020 U.S. Dist. LEXIS 133737 (M.D. 
Pa., July 28, 2020), defendants moved 
for a more definite statement under 
F.R.C.P. 12(e), stating that they cannot 
formulate an answer or response. 
Chief U.S. Magistrate Judge Susan E. 
Schwab grants the motion, finding that 
the pro se Complaint violates F.R.C.P. 
8 in its rambling presentation without 
paragraphing. The complaint also 
fails to explain how supervisors are 
liable for officers calling Burton “it.”  
The decision has a good explanation 
of supervisory liability in the Third 
Circuit. It appears that, given Burton’s 
history, Judge Schwab allowed room for 
the notion that harassment did not cease 
simply by moving Burton to a women’s 
facility.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

U.S. HOUSE OF REPRESENTATIVES 
– As it did in the last session, the 
House of Representatives voted late 
in July to amend the pending Defense 
Appropriations Bill to overturn 
President Trump’s anti-transgender 
military service policy. In the previous 
appropriations bill, the measure was 
dropped in conference committee, as 
Republican Senators were unwilling 
to buck the president and repeal the 
unconstitutional policy. The policy, 
announced in crude form in a series of 
Trump tweets in July 2017, went into 
effect in April 2019 when the Supreme 
Court lifted several preliminary 
injunctions at the behest of the Justice 
Department. All of the district courts 
that considered the policy conclude that 
challenges were likely to prevail when 
a ruling on the merits was reached, 
but those rulings were focused on the 
originally announced policy as amplified 
in a White House memorandum of 
August 2017. After the Supreme Court’s 
action, the litigation’s focus changed to 

target the policy then adopted, which 
resulted from a recommendation to 
the president by then-Secretary of 
Defense James Mattis. Under this 
policy now in effect, people diagnosed 
with gender dysphoria may not enlist. 
Serving members who transitioned 
prior to the policy going into effect (or 
whose transition was in process as of 
then) are allowed to serve in the gender 
with which they identify. Otherwise, 
incumbent personnel who identify as 
transgender may serve only in their 
gender as identified at birth, and must 
resign from the military if they want 
to transition. (This is a very simplified 
summary.) The litigation focus now 
is on whether the policy is entitled to 
judicial deference to military judgment, 
in which case it would have to survive 
the rational basis test. Otherwise, it 
would be subject to heightened scrutiny 
similar to that used to evaluate sex-
discriminatory policies. The lawsuits are 
bogged down in discovery, as the Trump 
Administration has battled to prevent 
disclosure of the internal procedures by 
which the “Mattis Policy” was devised. 
The most recent federal district court 
ruling on discovery disputes is reported 
above under the title Karnoski v. Trump 
Discovery Process Grinds Forward with 
Another Order from Judge Pechman. 
Representative Jackie Speier (D-Calif.) 
is the chief sponsor of the amendment 
that passed in July.

U.S. DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT – 
HUD published a proposed rule in 
the Federal Register on July 24 which 
would authorize (but not require) single-
sex shelters that receive federal funding 
to exclude people based on the shelter’s 
determination of the individual’s sex. 
If a women’s shelter determines that 
a person presenting as a woman is a 
transgender woman, the shelter can turn 
them away, and similarly a men’s shelter 
can turn away transgender men. Shelter 
operators are supposed to act based 

on their “good faith belief” as to the 
“sex” of the individual. HUD provides 
stereotyped advice about how to detect 
a transgender individual and, of course, 
transgender people who have not been 
able to obtain government-issued 
identification consistent with their 
gender identity would be out of luck. 
The main impact of the regulation would 
be to empower shelters identifying 
with socially conservative religions to 
avoid providing services to transgender 
people. Litigation is likely. The Supreme 
Court’s ruling in Bostock can be used to 
argue that excluding somebody due to 
their transgender status is discrimination 
because of sex, and the Fair Housing Act 
prohibits discrimination because of sex 
in the provision of housing. This will 
generate immediate tests of the likely 
portability of the reasoning in Bostock 
to other federal regulatory regimes 
involving discrimination because of sex.

U.S. DEPARTMENT OF JUSTICE 
– On July 16, a group of major civil 
rights organizations sent a joint letter 
to Attorney General William Barr, 
asserting that under the Supreme 
Court’s Bostock decision, all federal 
laws forbidding sex discrimination must 
be interpreted to prohibit discrimination 
because of sexual orientation, gender 
identity, and transgender status. Since 
Justice Neil Gorsuch’s opinion for the 
Court based the ruling on a textualist 
interpretation of Title VII’s ban on 
discrimination because of sex, there is 
no viable argument that other federal 
statutes banning discrimination because 
of sex should be construed differently on 
account of enactment at a different time 
or with a different legislative history 
and overall statutory purpose. The letter 
observes that federal courts interpreting 
sex discrimination bans have routinely 
applied interpretations developed under 
Title VII. The letter points out that the 
Justice Department has traditionally 
played the role of coordinating executive 
branch compliance with Supreme Court 
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interpretations of statutes, and that 
taking a unified approach will avoid 
“needless confusion, and both public 
and private liability.” The organizations 
signing the letter included American 
Civil Liberties Union, Human Rights 
Campaign, Lambda Legal, National 
Women’s Law Center, Center for 
American Progress, Family Equality, 
Freedom for All Americans, GLBTQ 
Legal Advocates and Defenders 
(GLAD). National Center for Lesbian 
Rights. National Center for Transgender 
Equality, National LGBTQ Task Force, 
PFLAG National, SAGE: Advocacy and 
Services for LGBT Elders, Transgender 
Law Center. What are the betting 
odds on Barr issuing a guidance letter 
rescinding his predecessor Jeff Sessions’ 
guidance letter of October 2017, which 
instructed all executive branch agencies 
to interpret their sex discrimination 
laws to exclude protection for LGBTQ 
people? 

U.S. DEPARTMENT OF DEFENSE – 
Defense Secretary Mark Esper issued 
a memorandum on July 17 concerning 
flags that may be displayed by the 
Defense Department. Permitted are 
the American flag; the flags of the 
U.S. states, territories and the District 
of Columbia; military flags and those 
of allies. Since they are not listed, 
the memo in effective bans both 
Confederate flags and LGBTQ Pride 
flags. Since President Trump loudly 
defends the display of the Confederate 
flag as a matter of “heritage” and stated 
disgruntlement at the notion of a ban 
on Confederate flags in order to satisfy 
his White Supremacist supporters, this 
method of dealing with the flag issue 
that also bans LGBTQ Pride flags is 
a sop to those supporters. There is an 
ongoing controversy about the display 
of Pride flags by U.S. State Department 
installations during Pride Month. The 
Department under Mike Pompeo has 
forbidden U.S. embassies and consulates 
to fly Pride flags. Some have gotten 

around that prohibition by displaying 
the flags other than on flagpoles.

ALASKA – The city council of 
Ketchikan unanimously passed an 
ordinance that forbids discrimination 
because of sexual orientation or gender 
identity on July 16. Alaska’s state civil 
rights law does not expressly cover 
sexual orientation or gender identity, 
so it has been up to municipalities to 
address the issue. Under the Bostock 
ruling by the Supreme Court, all 
employers in the state with fifteen or 
more employees are now forbidden by 
federal law from discriminating on 
these grounds, but the enactment of 
local ordinances remains important 
because they usually cover smaller 
employers who are not subject to Title 
VII. All state government employees 
are, however, already covered by Title 
VII. The ordinance covers employment, 
housing and public accommodations. 
Other municipalities in Alaska that have 
passed similar legislation include Sitka, 
Juneau and Anchorage. KRDB.org 
(Ketchikan public radio).

COLORADO – Governor Jared Polis 
signed into law several LGBTQ-
related measures, including making 
legal recognition of gender transition 
simpler, banning conversion therapy for 
minors, and authorizing pharmacists 
to prescribe HIV prophylactics thus 
obviating the need for people who want 
PREP to obtain a doctor’s prescription. 

GEORGIA – The City Council of 
Savannah adopted an ordinance 
unanimously on June 23 that protects 
LGBTQ people from discrimination in 
private employment, housing and public 
accommodations while also mandating 
improved hate crimes reporting by law 
enforcement. The city had previously 
banned sexual orientation discrimination 
in city employment, but the new 

ordinance broadens protection for all 
LGBTQ people to the private sector 
as well as adding coverage of housing 
and public accommodations. Although 
state law in Georgia does not expressly 
protect LGBTQ people, several of the 
larger municipal governments have 
enacted anti-discrimination measures.

MAINE – Maine has added a non-
binary category to the sex designations 
on birth certificates. An adult (age 18 or 
higher) who identifies as non-binary can 
declare the same and obtain a new birth 
certificate showing that designation. 
Technically, parents of newborn 
children can also request the non-binary 
designation if they don’t want their child 
to be automatically labeled as male or 
female based on genitalia.

NEW YORK – Responding to a lawsuit 
on behalf of a non-binary person 
seeking the right to get a new birth 
certificate with as X gender mark, the 
State quickly capitulated. Although the 
temporary closure of state courts due to 
the pandemic introduced a speed bump, 
once the case was assigned to a judge 
and assigned to an assistant attorney 
general to prepare a defense, wiser heads 
prevailed and a decision was made 
to concede the point that people who 
identify an non-binary should be entitled 
to get a birth certificate indicating their 
gender identity properly. The state’s 
attorney called counsel for the plaintiff 
and said they were changing the policy 
immediately, and the client will be 
issued the appropriate birth certificate. 
NPR-PBS affiliate WSKG reported the 
development, which was said to have 
taken place on June 12, according to 
Milo Primeaux, an LGBTQ civil rights 
attorney, who represents Aisha Cruse in 
the lawsuit.

PENNSYLVANIA – Human Rights 
Campaign reported on July 16: 
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“Allegheny County Council just 
passed an ordinance that strengthens 
protections for everyone, including 
LGBTQ people, in medical care 
facilities.”

LAW & SOCIETY NOTES
By Arthur S. Leonard

DISCRIMINATION – The American 
Bar Association released a study 
of discrimination encountered by 
lawyers who identify as LGBTQ+, 
having disabilities, or both, finding 
that 40% reported having encountered 
either intentional or unintentional 
discrimination. The study is published in 
the Spring 2020 issue of the University 
of the District of Columbia Law Review. 
See below in Publications Noted under 
lead author Peter Blank’s name.

PERVERTING AMERICAN HUMAN 
RIGHTS POLICY – On July 17 the 
State Department issued a “report” on 
international human rights promoted 
by Secretary of State Michael 
Pompeo in a speech at the American 
Constitution Center in Philadelphia. 
The report, which was produced by a 
special commission on “Unalienable 
Rights” that Pompeo appointed to by-
pass the career diplomats in the State 
Department’s human rights bureau, 
focused on “religious liberty” as the 
core human right to be promoted by the 
United States, and excluded all human 
rights claims that Pompeo deems 
“controversial,” such as LGBTQ+ rights 
(which the Obama Administration had 
given a high priority). NY Times, July 
17. That the U.S. government is now 
going to be positioned by the State 
Department as promotion a certain 
brand of ultra-conservative Christianity 
on an international scale is little short 
of scandalous, in light of the anti-
Establishment principle of the First 
Amendment of our Bill of Rights. 

Pompeo insists that the “unalienable 
rights’ invoked in America’s founding 
document, the Declaration of 
Independence, are only those rights that 
would have been recognized as such by 
the generation of Thomas Jefferson and 
the Continental Congress that approved 
the declaration. Of course, that was 
the generation that considered people 
of African descent to be sub-human 
and not entitled to the promise of life, 
liberty and the pursuit of happiness, and 
that considered people who engaged in 
“sodomy” as criminals to be severely 
punished. Limiting international human 
rights protection to the “free white 
males” who were deemed full citizens 
in the late 18th century seems to be 
Pompeo’s goal. 

INTERNATIONAL NOTES
By Arthur S. Leonard

BOLIVIA – The Second Constitutional 
Chamber of the La Paz Court of Justice 
has instructed a civil registry that is 
supposed to follow the ruling of the 
InterAmerican Court of Human Rights 
on marriage equality. If this holds up, 
then Bolivia will be joining the ranks 
of marriage equality countries soon, 
reports journalist Rex Wockner.

CAYMAN ISLANDS – The defeat 
of a proposed domestic partnership 
bill may provoke the U.K. Parliament 
to impose marriage equality on the 
Cayman Islands, which Parliament has 
the power to do. Courts have ruled that 
Caymans is obligated to provide a legal 
structure affording equal rights to same-
sex couples, but the local legislative 
majority is defiant.

CHINA – Reports circulated on the 
internet in China during July stated 
that a court had ruled in January that a 
transgender woman who was discharged 

from her job for transitioning must be 
reinstated and allowed to use facilities 
consistent with her gender identity. This 
was reported on July 6 on the website 
SupChina.com.

GABON – On July 7, the president of 
Gabon signed into law a repeal of the 
nation’s penal code provision that 
criminalized gay sex. Gabon becomes 
one of a handful of countries in Africa 
in which gay sex is legal, the largest of 
which is, of course, South Africa, which 
was the first to decriminalize under the 
post-apartheid constitution. 

INDIA – A lesbian couple sought 
protection from the police against 
possible attacks by their families. 
Such an order of protection would be 
available to a married couple facing a 
threat, but India does not have marriage 
equality. When the police would not 
help them, they went to the High Court 
in Punjab and Haryana and discovered 
an empathetic judge prepared to help. 
Justice Arun Monga issued them a 
writ, ordering the police to provide 
protection, stating that even unmarried 
couples living together were entitled to 
constitutional protection for the safety 
of their home. LiveLaw.In, July 22.

MEXICO – The congress of Baja 
California state on July 16 rejected a 
proposal to amend the state constitution 
so as to allow same-sex couples to 
marry without the necessity of going 
to court and invoking the federal 
constitution to obtain a court order that 
officials give them a marriage license. 
Although the party that controls the 
congress approved the measure, enough 
of its members abstained on the vote to 
fall short of the majority necessary to 
make the change. Same-sex couples can 
marry in Baja California, but they have 
to go to court to do so. San Diego Union-
Tribune, July 16. A second vote later in 
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July produced the same result. Enough 
members abstained so as to deny the 
necessary majority margin to amend 
the state constitution. * * * On July 8, 
the Supreme Court of Mexico affirmed 
a lower court’s award of custody of a 
child to the former same-sex partner of 
the birth mother, finding that biological 
ties are not necessary in such a case 
where the child was conceived as part 
of an agreement between the women 
to raise the child together. The news 
report we saw (a machine translation 
of an article in Spanish) did not give 
the formal title or citation of the case. 
* * * On July 24, Mexico City became 
the first jurisdiction in Mexico to ban 
conversion therapy. Practitioners can be 
subject to up to five years in prison, and 
the sentence can be longer if they are 
practicing on a minor. Reuters, July 24.

MONTENEGRO – On July 1, a bare 
majority of the Parliament voted to 
approve same-sex civil partnerships, 
with the enthusiastic support of the 
Prime Minister. This enactment makes 
Montenegro for the first Eastern 
European country outside of the 
European Union to legally recognize 
same-sex partnerships as a family unit 
for legal purposes. Reuters, July 1.

NETHERLANDS – “The lower chamber 
of the Dutch legislature voted 124-26 
to add ‘sexual orientation’ to the list 
of protected categories in Article 1 of 
the Netherlands’ constitution,” reported 
LGBTQNation.com on July 8.

NEPAL – On July 1 the National 
Human Rights Commission called out 
the government for failing after five 
years to adopt a same-sex marriage bill, 
after the nation’s highest court opined 
that such a move should be considered 
to vindicate constitutional equality 
requirements. Kathmandupost.com, 
July 1.

POLAND – NotesfromPoland.com 
reported on July 15 that two local 
courts have invalidated regional 
resolutions that proclaimed their 
regions to be “LGBT ideology-free 
zones,” finding that they violated 
constitutional guarantees of equality 
under the law. The court rejected the 
idea that the resolutions were not aimed 
at discriminating against people, but 
rather at condemning an “ideology.” 
The measures were obviously aimed 
at demonizing LGBT people. President 
Duda won re-election by a narrow 
margin, targeting LGBT people as 
a central theme of his campaign. 
Perhaps the Polish judiciary will have 
the fortitude to continue rejecting this 
attempt to demonize LGBT people as 
a cynical means to stimulate political 
support.

RUSSIA – Russian voters approved a 
proposed constitutional amendments 
that will extend the possible duration 
of Vladimir Putin’s rule in that country, 
and at the same time embedded in the 
constitution a definition of marriage as 
the union of a man and a woman, thus 
blocking the legislature from adopting 
marriage equality (as if that could 
even be contemplated, considering 
overwhelmingly anti-LGBT public 
opinion in the Russian Federation). Gay-
bashing is a popular electoral sport with 
Putin, and this superfluous amendment 
was undoubtedly proposed mainly to 
get his supporters to the go the polls 
in the midst of the spiking coronavirus 
pandemic in Russia.

SOUTH AFRICA – TheSouthAfrican.
com reported on July 1 that “the 
National Council of Provinces (NCOP) 
passed a rule which forbids religious 
and administrative officials from 
refusing to perform a ceremony if 
they ‘conscientiously object’ to gay 
marriage.” Another step forward 
towards equality for same-sex couples, 

who are legally entitled to marry 
under South African law but have 
sometimes had a difficult time finding 
an authorized official to perform the 
ceremony due to religious objections. 

SUDAN – Sudan has reformed 
its sodomy law to moderate the 
punishments, which had included 
whipping (100 lashes) for a first 
offense, prison (5 years) for a second 
offense, and death for a third offense. 
Henceforth, the only punishments will 
be prison (maximum of 5 years to life), 
and it was hoped that further reforms 
can be obtained in the future.

PROFESSIONAL NOTES
By Arthur S. Leonard

On July 15, 2020, the AMERICAN 
BAR ASSOCIATION’S STANDING 
COMMITTEE ON ETHICS AND 
PROFESSIONAL RESPONSIBILITY 
issued Formal Opinion 493, expounding 
on Model Rule 8.4(g)’s “Purpose, 
Scope, and Application.” This is the rule 
that prohibits attorneys from engaging 
in conduct that constitutes harassment 
or discrimination because of a list of 
prohibited grounds including, as most 
recently amended, sexual orientation 
and gender identity. The Opinion 
was obviously updated in light of the 
Supreme Court’s decision in Bostock 
v. Clayton County, Georgia, and states 
that conduct that violates Title VII 
automatically violates the Model Rule. 
The Opinion also states that the Model 
Rule covers conduct that may not 
violate Title VII, because, for example, 
it does not require that conduct meet 
the federal Title VII standard of “severe 
or pervasive” in order to constitute 
prohibited harassment. On the other 
hand, the Opinion states that it is not an 
ethical violation for a lawyer to represent 
a client that is refusing to comply with 
civil rights laws because of religious 
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objections, or to represent a client which 
is refusing to provide single-sex facilities 
to transgender individuals, and that, 
consonant with the right of free speech, 
it is not an ethical violation for a lawyer 
to state personal views on controversial 
issues of public concern outside the 
context of legal representation. The 
full text of the opinion, which includes 
hypotheticals, can be found on the 
ABA’s website. * * * Recent adoption 
of the rule by the Pennsylvania Supreme 
Court has provoked a First Amendment 
challenge to the rule by an attorney for 
conservative causes who fears he may 
be subjected to discipline under the rule 
by making arguments on behalf of his 
clients.

The legal press was all over the story 
when DAVID LAT, founder of the 
Above the Law blog and working as a 
legal recruiter, was hospitalized with 
COVID-19 and sending Facebook and 
Twitter messages to his followers from 
his hospital bed at NYU Langone 
Medical Center in Manhattan. The 
New York Law Journal followed his 
progress through intubation to recovery 
and discharge, and the New York City 
Bar Association invited him for an on-
line program about his experience in 
June. The New York State Bar Journal 
published an account in its summer 
issue. Nolan, Christopher, David Lat’s 
Fight Against the Coronavirus: From 
Terror to Hope to Transformation, 92-
JUL N.Y. St. B.J. 14 (June/July 2020). 

The NATIONAL LGBT BAR 
ASSOCIATION announced that ABBY 
RUBENFELD will be honored as 
Family Law Practitioner of the Year at 
the “virtual” Lavender Law Conference, 
being held totally on-line this year, on 
August 12. Rubenfeld, who served 
as Legal Director of Lambda Legal 
during the 19890s and was a founding 
organizer of the Association, has been 
a leading practitioner in Tennessee for 
many years and was involved in all 
the major pro-LGBTQ rights litigation 
of note in that state. She has received 
just about every award for her work on 
LGBTQ rights that is available. 

1. Atkinson, Cameron, A General 
Sovereign/Public Employer 
Distinction: Should Garcetti 
v. Cebalos Govern Public 
Employment Cases Concerning 
Off-Duty Sexual Conduct Instead of 
Lawrence v. Texas?, 38 Quinnipiac 
L. Rev. 325 (2020).

2. Blanck, Peter, Ynesse Abdul-
Malak, Meera Adya, Fitore Hyseni, 
Mary Killeen, and Fatma Altunkol 
Wise, Diversity and Inclusion in the 
American Legal Profession: First 
Phase Findings from a National 
Study of Lawyers with Disabilities 
and Lawyers Who Identify as 
LGBTQ+, 23 U. D.C. L. Rev. 23 
(Spring 2020) (Study undertaken 
with sponsorship of ABA 
Commission on Disability Rights 
and ABA Commission on Sexual 
Orientation and Gender Identity). 

3. Bogdandy, Armin von, and 
Rene Uruena, International 
Transformative Constitutionalism 
in Latin America, 114 Am. J. 
Int’l L. 403 (July 2020) (includes 
discussion of LGBT rights in Latin 
America).

4. Cohen, Harriet Newman, and Tim 
James, Surrogacy Agreements 
Approved by New York . . . With 
Provisos, NY Law Journal, July 24, 
2020.

5. Copeland, Charlton C., Seeing 
Beyond the Courts: The Political 
Context of the Nationwide 
Injunction, 91 U. Colo. L. Rev. 789 
(Summer 2020).

6. Darcy, Kathleen, Bringing the 
Outside In: Organizational 
Collaboration in Sexual Misconduct 
Investigations Under the Prison 
Rape Elimination Act, 41 Women’s 
Rts. L. Rep. 144 (Spring/Summer 
2020).

7. Davis, Kenneth R., The “Severe 
and Pervers-ive” Standard of 
Hostile Work Environment Law: 
Behold the Motivating Factor Test, 

72 Rutgers U. L. Rev. 401 (Winter 
2020).

8. Dorton, Kelsey, Who is Going to 
Protect the LGBTQ Community 
from Discrimination—Congress 
or the Courts?, 42 Campbell L. 
Rev. 257 (Spring 2020) (pre-
Bostock article. Now we know the 
answer . . . ).

9. Farrell, Timothy M.B., Fighting 
for LGBT Rights, 80-JUL Or. 
St. B. Bull. 62 (July 2020) (focus 
on situation for LGBT rights in 
Uganda).

10. Figueroa, Carlos, Fulton v. City of 
Philadelphia: The Third Circuit’s 
Bittersweet Advancement of 
LGBTQ+ Rights, 29 Tul. J. L. & 
Sexuality 51 (2020) (After this 
article was written, the Supreme 
Court granted certiorari and put 
this case on the argument docket 
for Fall Term 2020).

11. Flumenbaum, Martin, and Brad 
S. Karp, High Court Affirms 
2nd Circ. in Holding Title VII 
Prohibits Sexual Discrimination, 
N.Y. Law Journal, July 21, 2020 
(article focuses on the portion of 
Circuit Chief Judge Lipmann’s 
Zarda opinion that clearly presages 
Justice Gorsuch’s textualist 
analysis of Title VII in Bostock, 
omitting mention of the alternative 
arguments that the 2nd Circuit en 
banc majority also accepted; the 
headline writer for the Law Journal 
totally missed the significance of 
the decision).

12. Ford, Chandra L., Graham, Police 
Violence, and Health Through a 
Public Health Lens (Symposium: 
Beyond Bad Apples: Exploring 
the Legal Determinants of Police 
Violence), 100 B.U. L. Rev. 1093 
(May 2020) (notes studies on police 
violence and sexual orientation of 
victims).

13. Gluck, Abbe R., Mark Regan, 
and Erica Turret, The Affordable 
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Care Act’s Litigation Decade 
(Symposium: Law and the Nation’s 
Health)108 Geo. L.J. 1471 (May 
2020).

14. Halliwell, Pamuela, The Dying 
Black Transgender Woman: Sight 
Unseen #SayTheirNames, 42 T. 
Jefferson L. Rev. 6 (Spring 2020).

15. Ham, Jared, and Chan Tov 
McNamarah, Queer Eyes Don’t 
Sympathize: An Empirical 
Investigation of LGB Identity and 
Judicial Decision Making, 105 
Cornell L. Rev. 589 (Jan. 2020).

16. Hasen, Richard L., and Leah 
M. Litman, Thin and Thick 
Conceptions of the Nineteenth 
Amendment Right to Vote and 
Congress’s Power to Enforce It, 
108 Geo. L.J. 27 (June 2020)(Note, 
among other things, how voter ID 
laws may unconstitutionally impede 
the ability of transgender people to 
vote if a state places impediments in 
the way to getting state identification 
documents consistent with a voter’s 
gender identity; pre-Bostock article 
could be revised to incorporate the 
new understanding that the 19th 
Amendment’s command that the 
right to vote not be denied on account 
of sex apply to this situation). 

17. Hodge, Samuel D., Jr., Everything 
You Wanted to Know About 
Owning Property in a Tenancy 
by the Entireties but Were Too 
Afraid to Ask, 49 Real Est. L.J. 6 
(Summer 2020) (Remember first-
year property? Time to refresh your 
memory in response to marriage 
equality?)

18. Hunter, Nan D., Reconstructing 
Liberty, Equality, and Marriage: The 
Missing Nineteenth Amendment 
Argument, 108 Geo. L.J. 73 
(June 2020) (shows how the 19th 
Amendment was about more than 
just the right of women to vote).

19. Ibarra, Eugenio Velasco, Lee v 
Ashers Baking Company Ltd and 
Others: The Inapplicability of 
Discrimination Law to an Illusory 

Conflict of Rights, 83 Modern L. 
Rev. 190 (2020).

20. Konnoth, Craig, Medicalization and 
the New Civil Rights, 72 Stan. L. 
Rev. 1165 (May 2020) (speculations 
about coverage of gender identity 
discrimination under disability 
rights law).

21. Koppelman, Andrew, Bostock, 
LGBT Discrimination, and the 
Subtractive Moves, 105 Minn. L. 
Rev. Headnotes 1 (Fall 2020) (Prof. 
Koppelman has been advocating 
for a textualist reading of sex 
discrimination laws to encompass 
sexual orientation discrimination 
claims since the 1980s. Here he 
responds to the Supreme Court’s 
embrace of his argument, expounded 
in law review articles and books over 
several decades). 

22. Lankachandra, Dilini, Enacting 
Local Workplace Regulations in an 
Era of Preemption, 122 W. Va. L. 
Rev. 941 (Spring 2020).

23. MacDonnell, Brynne, TT v. Registrar 
General for England & Wales: 
Regulatory Bodies, Transgender 
Bodies, and Human Rights, 29 Tul. 
J. L. & Sexuality 63 (2020).

24. Maroney, Terry A., (What We 
Talk About When We Talk About) 
Judicial Temperament, 61 B.C. L. 
Rev. 2085 (June 2020).

25. Marshall, Jonathan J., Selective Civil 
Rights Enforcement and Religious 
Liberty, 72 Stan. L. Rev. 1421 (May 
2020).

26. Pedro, Portia, Toward Establishing 
a Pre-Extinction Definition of 
“Nationwide Injunctions”, 91 U. 
Colo. L. Rev. 847 (Summer 2020).

27. McCain, Allyson M., Perez v. City of 
Roseville: Constitutional Protection 
for the Public Employee in Mattera 
Pertaining to Sex, 50 Golden Gate 
U. L. Rev. 23 (April 2020).

28. Perry, Michael J., The Morality of 
Human Rights, 42 Hum. Rts Q. 434 
(2020).

29. Peters, Jonathan, Sexual Content 
and Social Media Moderation, 59 

Washburn L.J. 469 (Summer 2020).
30. Polden, Donald J., and Leah Jackson 

Teague, More Diversity Requires 
More Inclusive Leaders Leading by 
Example in Law Organizations, 48 
Hofstra L. Rev. 681 (Spring 2020).

31. Potter, Kimberly Ann, The Ever-
Expanding Foreseeable Zone of Risk 
May Have Found Its Limit, 39 No. 2 
Trial Advoc. (FDLA) 29 (June 2020) 
(discussion of torts analysis in case 
by Pulse shooting victims against 
former employer of the shooter).

32. Rendleman, Doug, Preserving the 
Nationwide National Government 
Injunction to Stop Illegal Executive 
Branch Activity, 91 U. Colo. L. Rev. 
887 (Summer 2020).

33. Riano, Christopher R., and William 
N. Eskridge, Jr., The Unfinished 
Business of LGBTQ+ Equality: Five 
Years After Obergefell v. Hodges, 
92-JUL N.Y. St. B.J. 38 (June/July 
2020) (written pre-Bostock).

34. Rivero, Ernesto G., Florida’s Late 
Entrance to the Ongoing Trend: 
Sexual Orientation Discrimination 
in the Workplace, 32 St. Thomas L. 
Rev. 157 (Spring 2020).

35. Roisman, Florence Wagman, 
Lessons for Advocacy from the Life 
and Legacy of the Reverend Doctor 
Pauli Murray Prophecy, 20 U. Md. 
L.J. Race, Religion, Gender & Class 
1 (Spring 2020) (Dr. Murray is now 
generally believed to have been 
transgender and this aspect of her 
life receives some attention in this 
article.)

36. Romero, Adam P., The Nineteenth 
Amendment and Gender Identity 
Discrimination, 46 Litigation No. 3, 
at 48 (Spring 2020).

37. Rothschild, Zalman, Free Exercise’s 
Lingering Ambiguity, 11 Cal. L. 
Rev. Online 282 (July 2020) (In 
context of litigations by churches 
seeking exemptions from COV-
19 related restrictions on religious 
services, points out the ambiguity 
of Employment Division v. Smith’s 
“general applicability” principle, 
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and how the Supreme Court’s 
decision in next term’s Fulton v. 
City of Philadelphia may provide 
an opportunity to clarify that 
standard, with one possible result 
being a gutting the LGBTQ rights 
victory in Bostock v. Clayton 
County).

38. Satta, Mark, Unclear Hostility: 
Supreme Court Discussions of 
“Hostility to Religion” from 
Barnette to American Legion, 68 
Buff. L. Rev. 641 (April 2020).

39. Seaton, Taylor, Standing Up for 
Nontraditional Families: How 
Third-Party Standing Prevents 
Courts from Examining the Best 
Interests of the Child in Texas, 52 
Tex. Tech L. Rev. 937 (Summer 
2020).

40. Shah, Malhar, Elusive Morality: 
Why the Supreme Court Should 
Formally Disavow Moral 
Justifications for Burdening 
Liberty Interests, but Recognize Its 
Importance for Expanding Rights, 
25 Tex. J. on C.L. & C.R. 131 
Spring 2020).

41. Shiffa, Talia, Revisiting 
Immutability: Competing 
Frameworks for Adjudicating 
Asylum Claims Based on 
Membership in a Particular Social 
Group, 53 U. Mich. J.L. Reform 
567 (Spring 2020).

42. Shiffrin, Steven H., 18 First 
Amend. L. Rev. 65 (Spring 2020).

43. Spindelman, Marc, The Shower’s 
Return: A Serial Essay on the 
LGBT Title VII Sex Discrimination 
Cases, Part II, 81 Ohio St. L. J. 
Online 87 (2020).

44. Swedloff, Rick, The New 
Regulatory Imperative for 
Insurance, 61 B.C. L. Rev. 2031 
(June 2020) (Curiously, the 
author shows concern for possible 
discrimination because of sexual 
orientation or HIV status but fails 
to mention transgender status/
gender identity).

45. Tamer, Christine, Bullied LGBTQ 

Students are Afraid but Their 
Schools Aren’t (And That’s the 
Problem): Why It’s Time to Move 
on From Broken Title IX to State 
Tort Law as a Solution, 25 Tex. J. 
on C.L. & C.R. 153 (Spring 2020).

46. Trammell, Alan M., The 
Constitutionality of Nationwide 
Injunctions, 91 U. Colo. L. Rev. 977 
(Summer 2020).

47. Turner, Eliot, Interview with 
Roberta Kaplan, 46 Litigation No. 
3, at 53 (Spring 2020) (Roberta 
Kaplan has litigated several 
important LGBT rights cases, 
including key marriage equality 
cases).

48. Whitehouse, Senator Sheldon, 
Dark Money and U.S. Courts: 
The Problem and Solutions, 57 
Harv. J. on Legis. 273 (Summer 
2020) (Calls for more transparency 
concerning potential conflicts of 
interest and private influences 
on judges. Example: Justices 
Alito and Kavanaugh held a 
private, undisclosed meeting with 
representatives of the National 
Organization for Marriage, an 
anti-LGBTQ group that had 
amicus briefs in the Title VII cases 
then pending before the Court in 
Bostock. Whitehouse proposes 
legislation that would require 
transparency about such events at 
the Supreme Court.)

49. Wijewardene, Shermal, and 
Nehama Jayewardene, Law and 
LGBTIQ People in Sri Lanka: 
Developments and Narrative 
Possibilities, 20 Australian J. Asian 
L. No. 2, Article 11 (2020).

50. Wrench, John G., A Counter-
Majoritarian Bulwark: The First 
Amendment and Professional 
Speech in the Wake of HIVLA 
v. Becerra, 24 Tex. Rev. L. & 
Pol. 453 (Spring 2020) (considers 
impact of Supreme Court decision 
on constitutional challenges to 
laws banning speech-centered 
conversion therapy)
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