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U.S. District Court Orders Indiana High School to Provide 
Equal Privileges to Gay-Straight Student Alliance 
By Arthur S. Leonard

U.S District Judge James R. Sweeney 
II, who was appointed to the U.S. District 
Court in Indianapolis by President 
Donald J. Trump, issued a preliminary 
injunction on December 22 requiring 
that the Gay-Straight Alliance (GSA) 
at Pendleton Heights High School in 
South Madison, Indiana, be provided 
all the same privileges as another 
non-curricular club at the school, the 
Outdoor Adventure Club. Pendleton 
Heights Gay-Straight Alliance v. 
South Madison Community School 
Corporation, 2021 WL 6062961, 2021 
U.S. Dist. LEXIS 244001 (S.D. Indiana). 
The school argued that the Outdoor 
Adventure Club was a curricular club, 
and thus entitled not only to meet at the 
school but also to post notices on the 
bulletin boards, announce its events on 
the school’s radio station, raise funds for 
its activities, and be listed in the student 
handbook. Non-curricular clubs are not 
provided these privileges, although they 
can meet at the school. 

The ACLU of Indiana represents the 
GSA in its lawsuit claiming that denial 
of these privileges to the GSA violates 
the Equal Access Act (EAA), a federal 
statute, as well as the First Amendment 
and the Equal Protection Clause of the 
14th Amendment. The school, a unit of 
the South Madison Community School 
Corporation, argued that GSA was 
receiving equal treatment with all other 
non-curricular clubs at the school. 

The Equal Access Act was passed 
in 1984, at a time when the question 
whether schools could refuse to allow 
students to form clubs for purposes of 
Bible study and other religious activities 
was at the forefront of debate in light 
of Supreme Court decisions forbidding 
public schools to hold religious exercises 
as a violation of the Establishment 
Clause of the First Amendment. 
Congress chose to address the issue 
by requiring schools that receive 
federal funding not to discriminate 
among non-curricular student clubs. 

If a school decided to extend meeting 
and other privileges to non-curricular 
clubs, it could not discriminate based 
on the content of their lawful activities. 
Almost incidentally, newly emerging 
high school GSA’s turned out to be 
major beneficiaries of this protection, 
since the EAA was interpreted by most 
courts to require that schools treat 
GSA’s the same as other non-curricular 
clubs. 

In the early years of the EAA, 
there was frequent litigation around 
the country as public schools almost 
reflexively refused to allow gay student 
groups to function at their schools. 
This was, of course, a time when gay 
sex was illegal in many parts of the 
country, and school administrators 
would argue that they were not obliged 
to allow “homosexuals” to congregate 
at school, which might lead to unlawful 
activity. But courts applying the EAA 
mostly rejected these arguments, and 
after the initial flurry of litigation, 
school board attorneys began advising 
the administrators that they had to let 
the groups function on campus if they 
allowed any non-curricular groups to 
function. 

Judge Sweeney’s decision granting 
the GSA’s motion for a preliminary 
injunction while the case is pending 
focused entirely on the Outdoor 
Adventure Club, to which the school 
extends all the privileges that go to 
curricular clubs, such as the French 
Club and other student clubs that 
directly relate to subject matter taught 
at the high school. The school argued 
that the Outdoor Adventure Club related 
to the physical education curriculum, 
but Judge Sweeney was not convinced, 
pointing to an early EAA ruling by the 
Supreme Court, Board of Education 
of Westside Community Schools v. 
Mergens, 496 U.S. 226 (1990). 

In Mergens, the school contended 
that a student scuba diving club was 
a curricular club, but the Supreme 

Court rejected the argument. The EAA 
requires that a club’s activities “directly 
relate to the body of courses offered 
by the school.” The Supreme Court 
identified four situations that would 
qualify: (1) if participation in the club 
is required for a particular course, 
(2) if participation results in earning 
academic credit, (3) if the subject 
matter of the club concerns the body of 
courses as a whole, or (4) if the subject 
matter of the club is actually taught, 
or will soon be taught, in a regularly 
scheduled course. Since the school in 
Mergens did not teach scuba diving or 
give academic credit for participating 
in the club’s activities, the Supreme 
Court said the club was non-curricular, 
which meant it could not be extended 
the privileges that the school was 
restricting to curricular clubs without 
opening up discrimination claims by 
other non-curricular clubs. The Court 
rejected the school’s argument that the 
club’s activities “related to” in a general 
way its physical education program. 

In the Pendleton GSA case, wrote 
Judge Sweeney, “the School’s argument 
is nearly identical to one the Supreme 
Court rejected in Mergens. The 
Supreme Court rejected the notion that 
‘curriculum related’ means ‘anything 
remotely related to abstract educational 
goals.’” Even though the school in 
Mergens included swimming in its 
phys ed program, “scuba diving was not 
taught in any regularly offered course at 
the school,” and the scuba diving club 
did not check any of the boxes on the 
Court’s checklist. 

Accordingly, since the Outdoor 
Adventure Club at Pendleton is allowed 
to use the school’s bulletin boards, 
advertise through announcements on 
the school’s radio station, fundraise 
and be listed in the student handbook, 
these privileges must be extended on 
a non-discriminatory basis to all other 
non-curricular clubs at the high school 
unless, of course, the school is ready 
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to suspend these privileges for the 
Outdoor Adventure Club. 

Judge Sweeney said it was not 
necessary to address the GSA’s 
constitutional arguments, since they 
were highly likely to win their argument 
under the EAA. Furthermore, since 
these privileges directly affected the 
ability of the GSA to communicate to 
the school’s students, it was causing 
“irreparable harm,” because the courts 
recognize that the loss of freedom 
of speech is an injury that can’t be 
adequately compensated after the fact 
by monetary damages. 

Furthermore, the court found that 
providing these privileges to the GSA 
would impose no significant burden on 
the school and, given GSA’s concession 
that the school would not have to reprint 
the current student handbook to include 
them, so long as it added their listing 
to the on-line version, a preliminary 
injunction would impose so little 
expense that the court would waive 
the usual requirement that a plaintiff 
post a bond with the court to cover 
expenses incurred in complying with 
the injunction in case the court should 
ultimately rule in favor of the school on 
the merits of the case. 

The Pendleton Height GSA is 
represented in this case by Indiana 
ACLU attorneys Kenneth J. Falk and 
Stevie J. Pactor. ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.

Federal District Court Refuses to Dismiss 
Challenge to West Virginia Law Banning 
Trans Girls from Scholastic Athletic 
Competition
By Arthur S. Leonard

“On April 28, 2021, the State of 
West Virginia passed H.B. 3293, known 
as the ‘Protect Women’s Sports Act,’ 
W. Va. Code § 18-2-25d,” wrote U.S. 
District Judge Joseph R. Goodwin in 
his decision to grant a preliminary 
injunction against the Act on July 21, 
2021. P.B.J. v. West Virginia State Board 
of Education, 2021 U.S. Dist. LEXIS 
135943, 2021 WL 3081883 (S.D. W. 
Va.). “The Act requires that any sports 
team sponsored by a public secondary 
school or higher education institution be 
expressly designated as a male, female, 
or coed team. § 18-2-25d(c)(1). Teams 
designated as ‘female’ are not open to 
males, while teams designated as ‘male’ 
are open to either sex. § 18-2-25d(c)(2). 
The Act defines ‘male’ and ‘female’ as 
a person’s ‘biological sex determined 
at birth,’” wrote Judge Goodwin. On 
December 1, the judge issued two 
further decisions, denying defendants’ 
motions to dismiss the case, and 
granting a motion by a cisgender West 
Virginia State University female athlete 
to intervene in defense of the statute on 
behalf of cisgender female athletes in 
the state. 2021 U.S. Dist. LEXIS 230011, 
2012 WL 5711543, denying motions to 
dismiss; 2021 U.S. Dist. LEXIS 230010, 
2021 WL 5711547, granting motion to 
intervene by Lainey Armistead.

The suit, brought by Lambda Legal 
and the ACLU on behalf of a transgender 
six-grade girl who wants to participate 
in school athletics, was filed shortly 
after the Act was passed. It names 
multiple defendants. In addition to the 
West Virginia State Board of Education, 
others defending the statute include the 
Harrison County Board of Education 
(locus of B.P.J.’s school), the West 
Virginia Secondary School Activities 
Commission, and the West Virginia 
Attorney General’s Office. The U.S. 
Justice Department filed a statement 

of interest in the case, presumably in 
opposition to the statute in light of the 
Biden’s Administration’s stated policies 
on point.

In his July 21 decision, Judge 
Goodwin found that the plaintiff was 
likely to succeed on her claim that the 
Act violates her Equal Protection rights 
under the 14th Amendment as well as 
Title IX of the Education Amendments of 
1972, which forbids sex discrimination 
by educational institutions that receive 
federal funding. He also found that 
denying relief and allowing the Act to 
go into effect would cause irreparable 
harm to plaintiff, a transgender girl who 
would have to compete on a boys’ team 
if she wanted to participate in scholastic 
sports competition, and that the balance 
of equities favored plaintiff, stating, 
“It is clearly in the public interest to 
uphold B.P.J.’s constitutional right not 
to be treated any differently than her 
similarly situated peers because any 
harm to B.P.J.’s personal rights is a harm 
to the share of American rights that we 
all hold collectively.”

Lainey Armistead, the proposed 
intervenor, claims to have been 
prompted by Judge Goodwin’s decision 
granting the preliminary injunction to 
decide to join the lawsuit to protect the 
interest of cisgender girls and women 
who wish to participate in scholastic 
sports without having to compete with 
“men.” Implicit here is the view held 
by opponents of transgender rights that 
male and female gender determined 
at birth is immutable, so transgender 
women are really men sailing under 
false colors, subjecting women to unfair 
and dangerous competition.

Judge Goodwin rejected Armistead’s 
argument that she could intervene “as of 
right,” finding that when the government 
is defending its own statute, there is a 
strong presumption that it will mount an 
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adequate defense without the need for 
assistance from intervenors. On the other 
hand, Goodwin’s discretionary power 
to allow intervention was exercised on 
Armistead’s behalf, as she made the 
irrefutable argument that she would be 
presenting a point of view and interest 
separate from that of the government 
defendants. After finding that allowing 
intervention would not cause “undue 
delay or prejudice,” Goodwin explained: 
“Ms. Armistead plans to defend H.B. 
3293 as a member of the class of people 
for whom the law was written. She will 
add a perspective not represented by any 
of the current defendants.” Armistead 
also represented that her intervention 
would not add to the parties’ discovery 
burdens, and that she would abide by the 
existing scheduling order. 

B.P.J. had protested that Armistead’s 
counsel had and would continue 
to “gratuitously mis-gender” B.P.J. 
and “will delay proceedings further 
litigating that issue.” Judge Goodwin 
rejected this argument. “While the 
parties should always be mindful to 
show the respect due other parties, 
the Court will not order any party to 
use specific language in this case,” he 
wrote. “So long as the terminology used 
by the parties is properly defined, the 
parties may use the language they find 
necessary to support their respective 
positions. Further, concern that Ms. 
Armistead’s counsel may seek to delay 
these proceedings is mere speculation 
that does not justify denying permissive 
intervention.” Although Armistead’s 
counsel is not named in the opinion 
granting the motion for intervention, she 
is apparently represented by attorneys 
from Alliance Defending Freedom 
(ADF), which has consistently opposed 
the participation of transgender girls 
and women on female sports teams, 
using the arguments noted above, and 
consistently referring to transgender 
litigants using pronouns consistent with 
their sex as identified at birth rather than 
their gender identity.

Judge Goodwin began his opinion 
on the motions to dismiss, under the 
title “Preliminary Matter,” with a 
discussion of the pronouns he would be 
using throughout the case, making clear 
that he would use the terms “biological 

woman” and “biological man” when 
speaking of an individual as identified 
at birth, and transgender woman, 
transgender man, or cisgender woman 
or man, to refer to people based on their 
asserted gender identity. “I will use the 
pronouns associated with a person’s 
gender identity,” he wrote. “In doing so, I 
am not expressing any opinion, political, 
judicial, or otherwise about any issue in 
this case. I will not order any litigant to 
use the language that I use.”

Turning to the substantive arguments 
by defendants, the judge rejected their 
claim that B.P.J. did not have standing 
to challenge the law or that her claims 
were not ripe for adjudication. “She has 
adequately alleged an injury-in-fact – 
that she will be treated differently on 
the basis of sex; she has asserted that 
under H.B. 3293, each defendant will 
take some action that will cause her 
asserted harm; and she has established 
that each defendant can redress her 
claims because a favorable ruling 
against each will prevent them from 
enforcing the Act as to B.P.J.,” he wrote. 
He also found the claims to be ripe 
for adjudication, “because they do not 
require any future factual development. 
The question in this case is whether it is 
permissible under Title IX or the Equal 
Protection Clause to prevent B.P.J., a 
transgender girl, from playing on girls’ 
sports teams.” The statute mandates 
that the defendants exclude her from 
doing so.

As to defendants’ alternative 
argument of failure to state a claim, they 
were fighting an uphill battle, because 
the 4th Circuit, whose precedents 
are controlling in the West Virginia 
district court, made clear in Grimm v. 
Gloucester County School Board, 972 
F. 3d 586 (4th Cir. 2020), cert. denied, 
141 S. Ct. 2878 (U.S. 2021), that Title 
IX applies to a sex discrimination claim 
brought by a transgender student, and 
the Supreme Court held in Bostock 
v. Clayton County, 140 S. Ct. 1731 
(2020), that “discrimination on the 
basis of a person’s transgender status is 
discrimination on the basis of sex.” 

This denial of the defendants’ motion 
to dismiss could not have been a surprise 
to them, in light of the court’s reasoning 
in its July 21 grant of preliminary 

injunctive relief to the plaintiff. Now the 
case can proceed to discovery, unless, of 
course, the defendants take the prudent 
course of throwing in the towel, settling 
the case, and repealing the Act. One 
suspects that ADF’s intervention was 
undertaken, at least in part, to prevent 
such a settlement from occurring.

There is a long list of plaintiff’s 
counsel on the opinion, including 
lawyers from Lambda Legal, the ACLU 
(national) and ACLU of West Virginia, 
and cooperating attorneys from Cooley. 
Judge Goodwin was appointed to the 
court by President Bill Clinton. ■



4   LGBT Law Notes   January 2022

Anchorage Homeless Shelter Denied Injunction in 
Challenge to Revised Anti-Discrimination Ordinance
By Arthur S, Leonard

When a transgender homeless 
woman seeking shelter in Anchorage, 
Alaska, in 2018 was dropped off by 
police at Hope Center, a non-profit 
religious organization that operates a 
shelter for women called the Downtown 
Soup Kitchen, she was turned away 
for a variety of reasons, including the 
shelter’s rules against providing housing 
for individuals who did not meet its 
definition of “biological woman’ – 
that is, a person identified at birth as 
female. The Anchorage Equal Rights 
Commission received a complaint 
and initiated action against Hope 
Center, which then sued for injunctive 
relief in federal court, successfully 
arguing that it was not covered by 
the non-discrimination provisions 
of Anchorage’s anti-discrimination 
ordinance. See Downtown Soup Kitchen 
v. Municipality of Anchorage, 406 F. 
Supp. 3d 776 (D. Alaska 2019). 

In response to this litigation, the 
Anchorage Assembly undertook a 
revision of relevant provisions, repealing 
some, and enacting new sections. In 
response, Hope Center filed a new 
lawsuit, seeking injunctive relief again, 
arguing that it was in danger of being 
prosecuted under the revised ordinance. 
The city moved to dismiss for lack 
of standing, claiming that the revised 
ordinance would not subject Hope 
Center to prosecution for excluding 
transgender women from Downtown 
Soup Kitchen. On December 20, U.S. 
District Judge Sharon L. Gleason granted 
the motion with respect to the public 
accommodation provision, but denied 
the motion in part with respect to the 
real estate provision, finding ambiguity 
about whether an exemption for “places 
which are institutional in nature” would 
apply to shield Hope Center from 
enforcement, but that the municipality’s 
representation, in an affidavit by the 
executive director of the Commission 
disavowing to seek enforcement against 
Hope Center, deprived it of standing for 

injunctive relief, but not for damages 
for the chilling of its First Amendment 
rights for the few months between 
enactment of the revisions and the 
filing of the affidavit: May 25 to August 
16, 2021. Downtown Soup Kitchen v. 
Municipality of Anchorage, 2021 WL 
5999391 (D. Alaska).

The statutory interpretation task 
taken up by Judge Gleason was 
complicated, not least because the 
legislative history showed that members 
of the Assembly had differing views 
about whether the revised statute’s real 
estate provisions would apply to the 
operation of a facility such as Downtown 
Soup Kitchen. Hope Center argues that 
the provision applies, and it still needs 
injunctive relief to protect its free 
exercise and free speech rights against 
potential enforcement actions. The 
executive director of the Commission 
contends that the exemption protects 
Hope Center. 

What was not ambiguous was the 
Assembly’s decision, in line with the 
Supreme Court’s subsequent ruling 
in Fulton v. City of Philadelphia, 141 
S. Ct. 168 (June 17, 2021), not to treat 
Hope Center’s shelter operation as 
a public accommodation. In Fulton, 
the Supreme Court held, among other 
things, that a Catholic foster care agency 
was not a public accommodation within 
the meaning of Philadelphia’s Human 
Rights Ordinance, because its services 
were not available to the general public, 
but only to those who met specific 
criteria as a result of a screening process. 
Similarly, Hope Center established that 
admission to its homeless shelter was 
not open to the general public, but only 
to cisgender women who met a detailed 
list of criteria. 

On the other hand, the Assembly’s 
attempt to clarify the operation of 
its ordinance with respect to housing 
facilities served only to muddy the 
waters. It repealed a provision that 
specifically exempted homeless shelters 

from the real estate provisions, and 
instead adopted the following language: 
“It is unlawful for the owner, lessor, 
manager, agent, brokerage service, 
or other person having the right to 
sell, lease, rent [or] advertise . . . real 
property to . . . [r]efuse to sell, lease or 
rent, or to otherwise make unavailable, 
the real property to a person because 
of race, color, sex, sexual orientation, 
gender identity, religion, national origin, 
marital status, age, familial status, or 
physical or mental disability . . . [or] [d]
iscriminate against a person because 
of race, color, sex, sexual orientation, 
gender identity, religion, national origin, 
marital status, age, familial status, or 
physical or mental disability.” Another 
provision forbids communications “that 
indicate any preference, limitation, 
specification or discrimination” based 
on the same list of characteristics. 
However, the revision includes as a 
separate subsection a new “institutional-
places” exemption, which states that the 
prohibition of discrimination “does not 
apply to places which are institutional in 
nature and for which housing is merely 
incidental to a broader purpose, such as 
rehabilitation or medical care.”

Judge Gleason found that the possible 
application of this exemption to Hope 
Center’s homeless shelter for women was 
ambiguous or unclear. “The meaning 
of ‘institutional in nature’ is not clear,” 
she wrote, “and it is ambiguous whether 
Hope Center is a ‘place . . . for which 
housing is merely incidental to a broader 
purpose.’ This question may depend,” 
she continued, “on the unit of analysis; 
housing is not ‘merely incidental to a 
broader purpose’ if the women’s shelter 
is the ‘place’ in question, but might be 
‘merely incidental’ if the ‘place’ is Hope 
Center as a whole – an organization 
that offers many services in addition 
to its shelter operations. Thus, the plain 
text of section 5.20.020, including the 
institutional-places exemption, does 
not clearly indicate whether Hope 
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Center’s shelter operations would be 
covered under the provision” and thus 
exempt from complying with the non-
discrimination requirements.

The court also found the legislative 
history ambiguous on this point, 
noting comments from members of 
the Assembly indicating differing 
views about whether the institutional-
places exemption applies to Downtown 
Soup Kitchen. The judge notes that in 
this litigation, the Municipality “only 
asserts that the institutional-places 
exemption ‘may well apply’ to Hope 
Center depending on ‘facts regarding 
to what extend Hope Center’s homeless 
sheltering is “incidental” to the other 
aspects of its religious ministry.” Thus, 
she found, Hope Center “has offered 
a colorable argument” that the non-
discrimination obligation under the real 
estate provisions applies to it, interfering 
with its ability to operate the shelter 
consistent with its religious precepts and 
to communicate its access policy to the 
public.

In terms of Hope Center’s application 
for injunctive relief, the court 
determined that Hope Center’s intention 
to operate in violation of the statute 
seems clear, but that the likelihood 
that the challenged provisions will be 
enforced against it are slim. Certainly, 
the affidavit filed by the executive 
director of the Commission suggests 
that the Commission will not initiate 
any action, based on its present view of 
the exemption, and that if any individual 
files a charge with the Commission, 
it is likely to be dismissed. On the 
other hand, the Center argued that the 
Commission’s disavowal is “not legally 
binding” and that “nothing prevents this 
Director, or the next, from changing 
his or her mind about enforcement 
and again turning on Hope Center.” 
However, the court found that the 
disavowal “indicates a low likelihood of 
enforcement.” Hope Center replied that 
it was just the executive director, not the 
full Commission, that was taking this 
position, and furthermore that anybody 
who claimed discrimination could file a 
complaint with the Commission, setting 
in train a mandatory investigative 
process and potential civil and criminal 
sanctions, but defendants responded 

that under the ordinance the power 
to dismiss complaints lies with the 
executive director, who could forestall 
these activities by simply dismissing 
a complaint as falling within the 
exemption.

On this point, Judge Gleason 
concluded, “Given that the Executive 
Director exercises primary 
responsibility for screening out non-
cognizable complaints, the Bolanos 
Anderson affidavit is sufficient to 
establish that enforcement against Hope 
Center is unlikely.” 

On that basis, she concluded, Hope 
Center lacked standing for prospective 
injunctive relief, but could seek 
compensation for the chilling of its 
First Amendment rights during the 
short period between enactment of the 
ordinance and the filing of the affidavit 
in response to this lawsuit. Hope Center 
lacked standing to seek injunctive 
relief against enforcement of the public 
accommodation provision, in light of 
the court’s conclusion, consistent with 
the earlier litigation and the Fulton 
decision, that Hope Center and its 
shelter are not public accommodations 
under the ordinance.

Alliance Defending Freedom is 
litigating on behalf of Hope Center, so 
one must anticipate the likelihood of an 
appeal to the 9th Circuit. Judge Gleason 
was appointed by President Barack 
Obama. ■

U.S. District Court 
Rules Against 
Maryland School 
Choice Program’s 
Anti-Discrimination 
Policy on Free 
Speech Grounds
By Joseph Hayes Rochman 

In Bethel Ministries, Inc. v. Salmon, 
2021 WL 5882343, 2021 U.S. Dist. 
LEXIS 236859 (D. Md. December 10, 
2021), Judge Stephanie A. Gallagher 
(D. Md., Northern Div.), ruling on 
a motion for summary judgment, 
found that a Maryland school-choice 
program, Broadening Options and 
Opportunities for Students Today 
(“BOOST”), violated the Free Speech 
Clause of the First Amendment by 
revoking Bethel Christian Academy’s 
(“Bethel Christian”) eligibility because 
its admissions policy was inconsistent 
with the program’s policy prohibiting 
discrimination in admissions on the basis 
of sexual orientation. Judge Gallagher 
concluded that requiring Bethel 
Christian to remove the discriminatory 
section of its admissions policy 
regulated Bethel Christian’s speech, 
not its conduct. Revoking eligibility 
based on the admissions policy was 
viewpoint-based discrimination which 
imposed an unconstitutional condition 
on the taxpayer-funded public benefit 
program, in the court’s opinion. 

Bethel Ministries is a Pentecostal 
Christian Church in Savage, Maryland. 
The church operates Bethel Christian 
which serves Kindergarten through 8th 
grade. BOOST is a scholarship-based 
school-choice program enacted by 
the Maryland legislature in 2016. The 
program provides scholarships directly 
to students eligible for the reduced-
price lunch program to attend eligible 
private schools of their choice. The 
BOOST Advisory Board reviews and 
certifies applicants and sets scholarship 
amounts. The program’s 2017 budget 
was $5.5 million, and it has increased 
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every year to a proposed amount of $15 
million in 2022. The Maryland State 
Department of Education (“MSDE”) 
administers the program. 

According to Maryland’s court 
filings, at the time BOOST was 
enacted, it required schools, among 
other compliance requirements, not to 
discriminate “in student admissions 
on the basis of race, color, national 
origin, or sexual orientation.” In 2019, 
the Maryland legislature amended 
the law to mandate that schools “not 
discriminate in student admissions, 
retention, or expulsion or otherwise 
discriminate against any student on 
the basis of race, color, national origin, 
sexual orientation, or gender identity or 
expression.” Schools were not required 
“to adopt any rule, regulation, or policy 
that conflicts with its religious or moral 
teachings” so long as the school agreed 
not to discriminate. Participating 
schools were required to sign assurances 
that they would not discriminate. Bethel 
Christian signed an agreement that it 
would not discriminate in admissions 
based on sexual orientation. 

After MSDE requested handbooks 
from all participating schools to 
ensure compliance, the Advisory 
Board flagged several schools for 
noncompliance, including Bethel 
Christian. The relevant portion of the 
student handbook informed prospective 
students and parents that “continued 
enrollment of their child(ren) is 
dependent on their support of the school, 
its staff, and its policies.” Further, the 
handbook informed applicants “that 
Bethel Christian Academy supports 
the biblical view of marriage defined 
as a covenant between one man and 
one woman, and that God immutably 
bestows gender upon each person at 
birth as male or female to reflect His 
image.” Importantly, “faculty, staff, and 
students [are] expected to align with 
this view” and are required “to identify 
with, dress in accordance with, and 
use the facilities associated with their 
biological gender.” 

Bethel Christian responded that 
the code of conduct does not apply 
to admissions and only applies to 
admitted students. The school believed 
it was important that parents of 

prospective students “understand . . . 
the requirements of BCA Students.” 
The school contended that it did not 
discriminate based on “religious 
beliefs, experience of same-sex 
attraction, sexual self-identification, 
past participation in same-sex behavior, 
beliefs about marriage, or beliefs about 
sexual morality” and its policies applied 
to “sexual behavior of any type.” 

The BOOST Advisory Board 
decided in June 2018 that Bethel 
Christian was ineligible for the program 
and requested a reimbursement of 
approximately $102,000. Bethel 
Christian moved its statements about 
marriage to another section of the 
handbook in the 2019-2020 school year. 
In June 2019, Bethel Christian sued the 
BOOST Advisory Board members in 
their official capacity and the MSDE 
alleging violations of the Free Exercise 
Clause, the Establishment Clause, the 
Free Speech Clause, and Due Process 
violations. Maryland Attorney General 
Brian Frosh, a Democrat, represented 
the MSDE and the Advisory Board 
defendants (hereinafter “Maryland”). 

In November 2019, Judge Gallagher 
denied Maryland’s motion to dismiss 
for failure to state a claim under 
Fed. R. Civ. P. 12(b)(1) and 12(b)(6). 
In January 2020, Judge Gallagher 
denied Bethel Christian’s motion for a 
preliminary injunction, which sought 
to enjoin Maryland from enforcement 
of its nondiscrimination provision and 
to reinstate Bethel Christian into the 
BOOST program during the school 
year. 

Although the case ultimately was 
decided on Free Speech grounds, 
Bethel Christian argued several causes 
of action under the First Amendment 
Religion Clauses. First, Bethel Christian 
argued that Maryland violated its 
First Amendment Free Exercise 
rights. Bethel Christian contended 
that Maryland was hostile to its 
religious beliefs, invoking Masterpiece 
Cakeshop v. Colorado Civil Rights 
Comm’n, 138 S. Ct. 1719 (2018). Bethel 
Christian also contended that Maryland 
interfered with their religious autonomy 
following Our Lady of Guadalupe 
School v. Morrissey-Berru, 140 S. Ct. 
2049 (2020). Further, it argued that 

Fulton v. City of Philadelphia, 141 S. Ct. 
1868 (2021) supports its contention that 
government discretion in applying its 
antidiscrimination policies means that 
the policies are not generally applicable.

Turning to the Free Speech 
arguments, Bethel Christian argued that 
Maryland (1) imposed a “content-based 
restriction on Bethel’s religious speech 
in its student handbook, (2) engaged in 
viewpoint-based discrimination, and (3) 
imposed an “unconstitutional condition 
on the receipt of a public benefit.” 
Bethel Christian framed the anti-
LGBTQ language in its handbook as 
“language expressing religious beliefs 
about marriage.” 

Rather than regulating conduct, 
Bethel Christian contended that the 
government was punishing Bethel for 
the religious speech in its handbook 
because the government could not 
show that it had denied admission 
to any student based on their sexual 
orientation. Bethel Christian contended 
that BOOST’s Advisory Board 
members engaged in viewpoint-based 
discrimination because they “sought 
to silence schools that expressed 
certain opinions on sexual morality or 
marriage.” 

Bethel claimed it never discriminated 
against a student in admissions because 
of sexual orientation. But it emphasized 
that its policy prohibits all students from 
engaging in sexual conduct. This is a 
common argument asserted to justify 
discrimination against LGBTQ people 
by reducing identity to sexual conduct. 

In contrast, Maryland contended that 
“Bethel was not excluded from BOOST 
for including a Statement of Faith in its 
handbook or for expressing religious 
beliefs on marriage. It was excluded 
for a discriminatory admissions policy 
that referenced those beliefs.” Maryland 
wrote that: “[h]aving agreed not to 
discriminate as a condition to receiving 
taxpayer funds, Bethel was not in a 
position to then issue a discriminatory 
admissions policy because . . . the First 
Amendment does not require Maryland 
to subsidize discrimination.” Maryland 
argued that the nondiscrimination 
requirement is illusory if a school may 
state to the contrary in the admissions 
handbook.
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Further, Maryland disagreed with 
Bethel Christian’s claim that it had an 
“all-comers” policy because Bethel 
had no evidence of its unwritten “all-
comers” policy. Maryland asserted that 
Bethel’s admissions policy requiring 
students to align with its views of 
sexuality and gender could “only 
reasonably be read as one that allows 
denial of admission and/or continued 
enrollment on the basis of sexual 
orientation.” 

Maryland analogized Bethel 
Christian’s admissions policy to a 
“discriminatory sign in the window.” 
For example, the Supreme Court 
explained in FAIR that laws requiring 
“an employer to take down a sign 
reading ‘white Applicants Only’ hardly 
means that the law should be analyzed 
as one regulating the employer’s speech 
rather than conduct.” Rumsfeld v. Forum 
for Acad. and Institutional Rights, Inc., 
547 U.S. 47, 62 (2006) (“FAIR”). 

Judge Gallagher held that Maryland’s 
exclusion of Bethel Christian from the 
BOOST program for the 2018-2019 
and 2019-2020 school years violated 
its First Amendment rights. However, 
she emphasized that her ruling did not 
address the 2019 statutory amendments 
to BOOST’s nondiscrimination 
provision, Bethel Christian’s 2020 
reapplication for future eligibility, or 
the constitutionality of the BOOST 
program. 

First, Judge Gallagher found that 
Maryland excluded Bethel Christian 
because of its speech, not conduct, by 
“excluding Bethel from the BOOST 
program based on the text of its 
admissions policy alone.” She wrote 
that “[w]hile the [c]ourt does not 
question Defendants’ desire to prevent 
BOOST-participating schools from 
engaging in discriminatory conduct, 
they only attempted to accomplish that 
goal by regulating speech.” 

Judge Gallagher emphasized 
that Maryland did not exclude 
Bethel Christian because it actually 
discriminated against any student; 
rather, Maryland “demanded that 
Bethel speak differently.” (emphasis 
in original). Judge Gallagher 
distinguished the present case from 
FAIR because “Bethel’s admissions 

policy does not foreclose the possibility 
that it will discriminate on the basis of 
sexual orientation, but it also does not 
guarantee it.”

Judge Gallagher, agreeing with 
Bethel Christian, also found it 
important that Bethel Christian has not 
denied admission to a student based on 
sexual orientation. She wrote that “[a]
ccording to Bethel, once students are 
admitted, the school’s policies apply 
equally, regardless of a student’s sexual 
orientation or sexual attraction. For 
example, the student conduct policy 
prohibits any communication of a 
sexual nature, and any harassment, 
physical contact, or public displays of 
affection.” Judge Gallagher confounds 
the difference between discrimination 
against LGBTQ people (identity) and 
rules merely applying to sexual conduct. 

Second, Judge Gallagher concluded 
that Maryland excluded Bethel Christian 
from BOOST eligibility because of its 
specific viewpoints in its admissions 
policy. While Judge Gallagher agreed 
that BOOST’s nondiscrimination 
provision was viewpoint neutral, she 
found that the State’s “enforcement of it 
was focused entirely on the content and 
viewpoint of Bethel’s speech.” 

Lastly, Judge Gallagher concluded 
that the BOOST program imposed an 
unconstitutional condition on Bethel 
Christian to remain BOOST-eligible. 
Judge Gallagher relied on Agency for 
Int’l Dev. v. Alliance for Open Society 
Int’l, Inc., 570 U.S. 205 (2013) (“AOSI”), 
FCC v. League of Women Voters of 
California, 468 U.S. 364 (1984), Rust 
v. Sullivan, 500 U.S. 173 (1991), and 
Regan v. Taxation With Representation 
of Washington, 461 U.S. 540 (1983). 
Generally speaking, the unconstitutional 
conditions doctrine prohibits the 
government from conditioning 
government funding “to regulate speech 
outside the contours of the program 
itself.” AOSI, 570 U.S. at 215. 

In Rust, the Supreme Court held 
that a government funding program did 
not violate the First Amendment when 
it prohibited “a Title X project from 
engaging in activities that encourage, 
promote or advocate abortion as a 
method of family planning.” 500 U.S. 
at 180. (internal quotations omitted). 

The grantee of funding (the clinic) 
was permitted to engage in abortion 
advocacy outside of the Title X project. 
In Regan, the Court found it permissible 
to condition funding of § 501(c)(3) 
nonprofits on limits to lobbying efforts 
when they could continue to engage in 
lobbying efforts under their § 501(c)
(4) status. The Court emphasized that 
it “has never held that the Court must 
grant a benefit such as [the petitioner] 
claims here to a person who wishes to 
exercise a constitutional right.”

Judge Gallagher rejected Maryland’s 
argument that the condition merely 
defined the contours of the BOOST 
program. She recognized that Maryland 
“did not attempt to prevent Bethel from 
expressing its views on marriage and 
gender in any place other than the text 
of its admissions policy.” Nevertheless, 
she concluded that Maryland imposed 
an unconstitutional condition because 
“there is no way for Bethel to receive 
BOOST funding and employ an 
admissions policy that expresses its 
views on marriage and gender.” Boost 
eligibility “was conditioned on the 
use of an admissions policy that either 
expressed State-approved views on 
marriage and gender or remained silent 
on those topics.” In Judge Gallagher’s 
view, Bethel Christian’s exclusion was 
unlike either Rust or Regan. 

Judge Gallagher found that 
Maryland’s enforcement of its 
nondiscrimination compliance “reached 
far beyond an effort to carry out that 
programmatic limitation” because it 
was not “limited to verifying that Bethel 
was abiding by the nondiscrimination 
provision.” Applying a heightened 
scrutiny standard, Judge Gallagher 
found that Maryland’s “enforcement 
of the nondiscrimination provision 
was only, at best, loosely tailored to 
the goal of preventing discrimination 
by BOOST-participating schools.” 
Thus, despite Maryland’s compelling 
interest in preventing discrimination in 
government-subsidized public benefits, 
the law was unconstitutional because it 
was not narrowly tailored.

The plethora of claims and defenses 
raised by the parties demonstrate the 
many unsettled legal issues of school 
choice programs. For example, in 
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Zelman v. Simmons-Harris, 536 U.S. 
639 (2002) the Supreme Court held that 
the government does not violate the 
Establishment Clause when it offers 
school voucher programs directly to 
parents which are neutral to religion. 
But the Court distinguished between 
government programs directly aiding 
religious schools and programs that 
“reach religious institutions only by way 
of the deliberate choices of numerous 
individual recipients.” Zelman thus 
stood in contrast to the program directly 
funding religious schools in Committee 
for Public Ed. & Religious Liberty v. 
Nyquist, 413 U.S. 756 (1973). 

Under Zelman and the BOOST 
program, the student and their parents 
are the recipients of the benefit. Is 
the school also a recipient? The Rust 
Court wrote that our “‘unconstitutional 
conditions’ cases involve situations in 
which the Government has placed a 
condition on the recipient of the subsidy 
rather than on a particular program or 
service, thus effectively prohibiting 
the recipient from engaging in the 
protected conduct outside the scope 
of the federally funded program.” 500 
U.S. at 197 (emphasis in original). 

Next, courts have assumed schools 
have standing to challenge applications 
of civil rights statutes on behalf of 
parents in admissions practices. See 
Runyon v. McCrary, 427 U.S. 160 
(1976). But do they also have standing 
for money damages when school choice 
programs are constitutionally valid 
because the parent controls individual 
choice over which school to bring their 
scholarship money to? Is it important 
that the statute grants the scholarship 
to the parent, and not the school? 
Arguably, the school would have 
standing to challenge its eligibility by 
seeking declaratory relief, but not to 
recoup scholarship money that since 
has followed the student elsewhere.

Even so, Judge Gallagher’s reasoning 
of the unconstitutional conditions 
doctrine is arguably inconsistent with 
the Supreme Court’s jurisprudence. 
Rust held that the grantee’s project 
receiving government funding (the 
family planning clinic with Title X 
funds) was permissibly restricted in 
its speech, but not in the grantee’s 

other programs (abortion advocacy 
with private funds). Likewise, Bethel 
Christian was free to engage in 
advocacy against LGBTQ people in its 
church and even in its school advocacy, 
so long as it employed an admissions 
policy in its school program consistent 
with the legislature’s nondiscrimination 
policy. 

Zelman did not address whether 
the government may be compelled 
to fund religious education. Does the 
government violate the Establishment 
Clause if it does so? The U.S. Supreme 
Court recently heard oral arguments in 
Carson v. Makin, 19-1746 (petition for 
cert. filed Feb. 4, 2021), a case in which 
the Court will decide whether the Maine 
Department of Education violated the 
Religion Clauses when it determined 
certain schools were ineligible to 
participate in the voucher program 
because of the extent of their sectarian 
instruction. Maine permits religious 
schools to participate if the school’s 
curriculum is sufficiently comparable 
to a public education and is not funding 
“explicitly religious” education. Brief 
in Opposition for Respondent at 22, 
Carson v. Makin, 19-1746 (petition for 
cert. filed Feb. 4, 2021). 

Michael Kavey addressed many 
of the constitutional issues of 
antidiscrimination law and school 
choice programs in Private Voucher 
Schools and the First Amendment 
Right to Discriminate, 113 Yale L.J. 
743 (2003). Kavey makes a compelling 
argument that voucher programs are 
government speech (and thus no Free 
Speech violation). As a public service 
with a primary purpose of providing 
school choice options for low-income 
families, they are unlike cases such 
as FCC v. League of Women Voters of 
California where the television station 
was a public forum with the purpose of 
encouraging diversity in viewpoints. 

Moreover, Kavey points out that the 
Supreme Court has unanimously held 
that antidiscrimination law, including 
on the basis of sexual orientation, 
generally does not violate the First 
Amendment. Hurley v. Irish-Am. Gay, 
Lesbian & Bisexual Grp., 515 U.S. 557, 
572 (1995). Kavey wrote that “[i]t has 
been well-established by the Supreme 

Court that antidiscrimination policies 
are not viewpoint-discriminatory.” In 
contrast, Judge Gallagher wrote that 
the “BOOST law’s nondiscrimination 
provision itself is content and 
viewpoint neutral, but Defendants’ 
enforcement of it was focused entirely 
on the content and viewpoint of 
Bethel’s speech.” Advocates can also 
read Adam Mengler, Public Dollars, 
Private Discrimination: Protecting 
LGBT Students from School Voucher 
Discrimination, 87 Fordham L. Rev. 
1251 (2018). 

School choice programs are 
the center of controversies over 
government regulation and discretion 
in taxpayer funding of private religious 
schools. Opponents emphasize the 
difficulty in regulating discrimination 
in private religious schools and that 
taxpayer dollars are reallocated from 
public schools in dire need of funding. 
Incumbent Republican Governor Larry 
Hogan has advocated increased funding 
for BOOST. In contrast, Democratic 
Candidate John King, Jr, former 
Secretary of Education under President 
Obama, has advocated eliminating the 
program to ensure all children receive 
quality public education.

No appeal has been filed as of this 
writing. President Obama initially 
nominated Judge Gallagher, but 
that nomination expired. President 
Trump renominated her in 2018 but 
her nomination was returned to the 
President. The Senate eventually 
confirmed her appointment by a 
voice vote in September 2019. Bethel 
Christian was represented by John 
R. Garza of Rockville, Maryland-
based Garza Regan and Associates 
and several attorneys from Alliance 
Defending Freedom. Eric Dreiband, 
the United States Assistant Attorney 
General for the Civil Rights Division 
under the Trump Administration, filed 
a memorandum in support of Bethel 
Christian for a preliminary injunction. 
However, all of those attorneys 
withdrew in 2021 after President Biden 
assumed office, and they left for private 
practice. ■

Joseph Hayes Rochman is a law student 
at New York Law School (class of 2022).
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District Court Grants Summary Judgment for Billboard 
Magazine After Gay Former Director of “Billboard Pride” is 
Found Sexting Artist NEO 10Y via Instagram 
By Brandon Dolinger 

On December 21, 2021, U.S. District 
Judge John G. Koeltl (S.D.N.Y.), in the 
case of Crowley v. Billboard Mag., 
granted the defendants’ (Billboard 
Magazine and MRC Media Holdings 
LLC) motion for summary judgment. 
2021 WL 6033608 (S.D.N.Y. Dec. 21, 
2021). Plaintiff, Patrick Crowley, a 
gay man, brought this action against 
the defendants alleging employment 
discrimination in violation of federal, 
state, and local statutes in addition to a 
claim of defamation. 

Plaintiff started working for Billboard 
in August of 2014 as an Associate Art 
Director until he was later promoted 
to Deputy Art Director in 2016. In the 
Spring of 2017, the plaintiff began 
working on a “vertical” for Billboard’s 
website entitled “Billboard Pride,” which 
publishes online news catered to an 
LGBTQ audience. In 2018, the plaintiff 
was named Editor of the vertical, and as 
such, he became a member of Billboard’s 
editorial team and reported to Denise 
Warner, Billboard’s then-Editorial 
Director. Finally, he was promoted to 
Senior Director of Billboard Pride in 
February 2019. 

On October 9, 2018, the plaintiff 
learned that a freelance writer had 
drafted an article for publication in 
Billboard Pride featuring the musical 
artist NEO 10Y. Beginning in the 
evening of October 9, 2018, into the 
early morning of October 10, 2018, 
Plaintiff and NEO 10Y exchanged 
direct messages via Instagram. The 
plaintiff initially messaged NEO 10Y 
about the forthcoming Billboard Pride 
article and the fact that the plaintiff 
was working into the early morning 
to finalize the article for publication. 
Sometime after 3:50 a.m. on October 10, 
2018, the plaintiff complained to NEO 
10Y that the plaintiff was unable to fall 
asleep. When NEO 10Y suggested that 
the plaintiff put on music to help him 
fall asleep, the plaintiff responded: 

“maybe lol. Or porn.” The plaintiff then 
proceeded to send NEO 10Y several 
sexually charged messages in which the 
plaintiff expressed his desire to receive 
nude photographs. Billboard Pride 
ultimately published the article about 
NEO 10Y on October 10, 2018.

On October 29, 2018, the plaintiff was 
sent a proposal of songs to include in the 
November 2018 edition of a monthly 
music playlist curated by Billboard 
Pride. This list included songs from 
NEO 10Y, however, they were cut before 
the list was finalized. Although NEO 
10Y’s music was excluded, neither party 
asserts that NEO 10Y was “blacklisted” 
by Billboard. 

On March 14, 2019, Patrick 
Strudwick, an editor at BuzzFeed News, 
sent the plaintiff an email informing the 
plaintiff that BuzzFeed was preparing 
a story about “a conversation that is 
alleged to have taken place between” the 
plaintiff and NEO 10Y. Strudwick wrote 
in relevant part that “it is alleged that 
on October 9, 2018, you attempted to 
elicit naked photographs of NEO 10Y” 
and “repeatedly invoked the notion of 
naked pictures.” Strudwick informed the 
plaintiff that NEO 10Y believed that the 
plaintiff’s messages constituted “sexual 
harassment.” Strudwick further wrote 
that NEO 10Y believed that his removal 
from the November 2018 Billboard Pride 
playlist “was in fact punishment for not 
sending nudes and that he has thus been 
blacklisted from Billboard.”

The same day that the plaintiff 
received Strudwick’s email, the plaintiff 
discussed the forthcoming BuzzFeed 
article and his October 2018 messages 
to NEO 10Y with Warner and Michele 
Singer, General Counsel for MRC. The 
plaintiff then emailed his messages with 
NEO 10Y to Singer. Singer met with 
Deanna Brown, President of MRC Data, 
Media, and Information, and Alexis 
Capra, VP of Human Resources, and 
an investigation was commenced. On 

March 14, 2019, Capra informed the 
plaintiff that his employment had been 
terminated because his behavior was 
not in line with the standard expected 
of Billboard employees. The defendants 
contend that Brown alone made the 
decision to terminate the plaintiff, 
whereas the plaintiff disputes this, 
arguing that others at Billboard also had 
a hand in his termination. 

On March 19, 2019, BuzzFeed 
published an article entitled “These 
Instagram Messages Led To A 
Billboard Magazine Editor Being 
Accused of Sexual Harassment.” The 
BuzzFeed article included quotes from 
the plaintiff’s Instagram messages 
with NEO 10Y, along with NEO 10Y’s 
allegations that the plaintiff had sexually 
harassed and blacklisted him. 

The defendants provided a statement 
to BuzzFeed regarding the allegations in 
the BuzzFeed Article. A spokesperson 
for Billboard said the company has 
investigated the “very serious allegations 
and determined there had been 
violations of the company’s ethical and 
professional standards.” . . . “As a result, 
we have terminated Patrick Crowley’s 
employment, effective immediately.”

On March 19, 2019, the same day 
that the BuzzFeed article was published, 
NEO 10Y made the following public 
post on Twitter “After much deliberation 
and anxiety, I have come forward with 
an instance of unprofessional treatment 
by a senior director at Billboard; where 
he repeatedly solicited nudes from me 
and subsequently started to “punish” 
/ “ground” NEO 10Y as an artist.” 
Thereafter, seven men also publicly 
posted messages on Twitter regarding 
allegations of sexually inappropriate 
behavior by the plaintiff.

On March 21, 2019, Billboard 
published a statement on its website 
entitled “Billboard Pride: A Message on 
Our Professional and Ethical Standards.” 
This message stated that the alleged 
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conduct from one of their editors was 
“deplorable” and “completely contrary to 
our ethical and professional standards.” 
The plaintiff was not directly named in 
the statement, however. 

Sometime thereafter, Hanna Karp, 
Editorial Director of Billboard, released 
a letter where she publicly apologized 
“to anyone who was made to feel 
uncomfortable or was victimized by a 
representative of our company.” 

The plaintiff, in this case, alleges 
that the defendants’ termination of 
him in March 2019 constituted sexual 
orientation discrimination in violation 
of Title VII of the Civil Rights Act of 
1964, the New York State Human Rights 
Law (NYSHRL), and the New York City 
Human Rights Law (NYCHRL). 

Judge Koeltl started with the 
plaintiff’s Title VII and NYSHRL 
claims, which are both analyzed under 
the burden-shifting framework set 
forth in McDonnell Douglas Corp. v. 
Green. 411 U.S. 792 (1973). Under this 
framework, to establish a prima facie 
claim of discrimination, the plaintiff 
“must show that: (1) he belonged to a 
protected class; (2) he was qualified for 
the position he held; (3) he suffered an 
adverse employment action; and (4) that 
the adverse employment action occurred 
under circumstances giving rise to an 
inference of discriminatory intent.” If 
the plaintiff establishes a prima facie 
case, a presumption of discrimination 
is created, and the burden shifts to 
the defendant to articulate some 
legitimate, non-discriminatory reason 
for the adverse employment action or 
termination. 

Plaintiff’s NYCHRL claim must be 
analyzed both under the McDonnell 
Douglas framework as well as the 
somewhat different ‘mixed motives’ 
framework outlined in Melman v. 
Montefiore Med. Ctr. 98 A.D.3d 
107, 946 N.Y.S.2d 27, 30 (2012). The 
core inquiry under the NYCHRL is 
whether the plaintiff can “show that her 
employer treated her less well, at least 
in part for a discriminatory reason. The 
employer may present evidence of its 
legitimate, non-discriminatory motives 
to show the conduct was not caused 
by discrimination, but it is entitled to 
summary judgment on this basis only if 
the record establishes as a matter of fact 

that discrimination played no role in its 
actions.”

MRC argues that the plaintiff 
cannot establish a prima facie case of 
discrimination because (1) Brown was 
involved in the decisions to promote 
and terminate the plaintiff; (2) the 
plaintiff’s job responsibilities were 
assumed by members of the same 
protected class as the plaintiff; (3) 
there is no evidence that the plaintiff 
was subject to disparate treatment; 
and (4) no relevant actor at Billboard 
or MRC made any discriminatory 
remarks to the plaintiff. The plaintiff 
disputes MRC’s characterization of the 
evidence and contends that an inference 
of discrimination arises because (1) 
the plaintiff was treated less well 
than similarly situated heterosexual 
employees; (2) the plaintiff’s termination 
was not conducted in accordance with 
established procedures; and (3) Brown 
made a remark about the plaintiff’s 
sexual orientation before the plaintiff 
was terminated.

In determining whether there was an 
inference of discriminatory intent, the 
court looks to see who, in fact, terminated 
the plaintiff. In this case, it is undisputed 
that Deanna Brown participated in the 
decision to both promote the plaintiff 
in February 2019 and terminate him in 
March 2019. According to the 2d Circuit 
case of Cordell v. Verizon Commc’ns, 
Inc., an inference against discrimination 
arises where the same actor or actors 
were responsible for decisions to 
promote and then terminate a plaintiff 
within a short time span. 331 F. App’x 
56, 58 (2d Cir. 2009). The fact that 
Brown participated in both decisions 
to promote and terminate the plaintiff, 
that she belongs to the same protected 
class as the plaintiff, and that the two 
individuals who replaced the plaintiff 
also belonged to the same protected 
class, all weigh heavily in favor of 
finding no discriminatory intent says the 
court. 

The court goes on to say that there 
is no evidence that MRC treated the 
plaintiff “less favorably than a similarly 
situated employee outside his protected 
group.” In order to make such a showing, 
the plaintiff must point to evidence that 
(1) the plaintiff and those he maintains 
were similarly situated were subject 

to the same workplace standards; and 
(2) the conduct for which the employer 
imposed discipline was of comparable 
seriousness. The plaintiff concedes that 
he is not aware of any heterosexual man 
at Billboard or MRC who was accused 
of sending sexual messages to an artist 
whom he was covering. However, the 
plaintiff contends that two heterosexual 
male Billboard employees, Julian 
Holguin and Jared Stone, were not 
terminated by Billboard after having 
engaged in conduct that was similarly 
serious to the plaintiff’s behavior. The 
plaintiff argues that this constitutes 
disparate treatment and raises an 
inference of discrimination.

The plaintiff testified that Holguin, 
who was the Director of Sales at 
Billboard, was accused of making 
inappropriate remarks during a work 
meeting and that Stone, a department 
head at Billboard, made inappropriate 
comments to a female subordinate. 
Neither Stone nor Holguin was 
terminated following their respective 
alleged incidents.

The court rejected the plaintiff’s 
argument and stated that the conduct 
that he engaged in is different in 
kind from the conduct that Stone and 
Holguin were accused of. The court 
said that Stone and Holguin engaged 
in harassment of another Billboard 
employee while the plaintiff “sent lewd 
messages” that “generated multiple 
waves of negative press coverage of 
Billboard.” District Judge Koeltl held 
that in view of the relative seriousness 
of the plaintiff’s conduct and the fact 
that this conduct breached relevant 
professional and ethical norms, Holguin 
and Stone are not similarly situated to 
the plaintiff, and the evidence in the 
record concerning their conduct and 
treatment by Billboard cannot create an 
inference of discrimination

Additionally, the court states, it 
is undisputed that Warner, Capra, 
Brown, and Karp did not make any 
discriminatory statements about 
the plaintiff’s sexual orientation in 
connection with his termination or at 
any point during his employment. The 
plaintiff, however, testified that Brown 
allegedly told the plaintiff in the Fall 
of 2018 that Brown believed that gay 
men are more inclined to be fans of 
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female artists, even if those artists are 
not themselves LGBT. The plaintiff 
argues that this comment constituted a 
stereotyped remark against gay men and 
raises an inference of discrimination in 
his termination. MRC contends that the 
comment was, at most, a stray remark 
that should be disregarded and cannot 
support an inference of discriminatory 
animus.

To determine whether a remark is 
simply a stray remark, the court uses 
factors outlined by the 2d Circuit in Lenzi 
v. Systemax, Inc. 944 F.3d 97,112 (2d Cir. 
2019). The court will consider: “(1) who 
made the remark (i.e., a decisionmaker, a 
supervisor, or a low-level co-worker); (2) 
when the remark was made in relation 
to the employment decision at issue; (3) 
the content of the remark (i.e., whether a 
reasonable juror could view the remark 
as discriminatory); and (4) the context 
in which the remark was made (i.e., 
whether it was related to the decision-
making process).”

Judge Koeltl finds that Brown’s 
alleged remark is “a classic stray 
remark” that cannot support an inference 
of discrimination. The court states that 
the fact that the plaintiff was promoted 
with Brown’s input after Brown made 
the alleged remark in the Fall of 2018 
undercuts the plaintiff’s argument that 
the alleged remark evidences Brown’s 
discriminatory animus. Moreover, the 
alleged remark was temporally remote 
from the plaintiff’s termination and 
was made outside the context of any 
discussion regarding the plaintiff’s 
employment. Therefore, the alleged 
remark does not raise an inference that 
the plaintiff’s termination was motivated 
in any part by discriminatory animus. 

In a final attempt to show an 
inference of discrimination, the plaintiff 
argues that procedural irregularities 
surrounding his termination create 
an inference of discrimination. The 
plaintiff points to the Handbook, which 
contains sexual harassment policies that 
govern “any interaction between our 
employees that affects employees in 
their work” and provides that “[e]very 
report of perceived harassment will be 
fully and promptly investigated.” Mr. 
Crowley argues that MRC did not “fully” 
investigate the alleged harassment and 
instead hastily terminated him. 

The court explains three reasons 
why the plaintiff’s argument has no 
merit. First, it is not clear whether these 
policies relied upon by the plaintiff are 
relevant because it governs “interactions 
between employees.” Secondly, there 
is no evidence that the policies were 
violated because the Handbook does not 
require particular investigatory steps 
to constitute a “full” investigation. It is 
undisputed that before the plaintiff was 
terminated, Capra and Brown reviewed 
the plaintiff’s communications with 
NEO 10Y, and Capra met with the 
plaintiff to discuss the communications. 
The plaintiff points to no evidence 
to support the contention that the 
investigation conducted prior to his 
termination was defective or otherwise 
violative of the policies. Finally, the court 
states that whatever the shortcomings of 
the investigation, they do not support an 
inference of discrimination in this case. 

It is for these reasons that Judge 
Koeltl holds that the plaintiff is unable 
to make out a prima facie cause of 
discrimination and that there is no 
evidence that supports an inference that 
discrimination was a motivating factor 
or played any role in the defendants’ 
decision to terminate him. Therefore, 
Judge Koeltl states that the plaintiff’s 
NYSHRL, NYCHRL, and Title VII 
claims all fail. 

The court next turned to the question 
of whether the defendants had a 
legitimate, non-discriminatory reason 
for the plaintiff’s termination. The court 
flatly states that “unprofessional conduct 
is a legitimate, non-discriminatory 
reason for terminating an employee.” 
The court notes that the plaintiff 
admitted that he sent sexually charged 
messages to an artist whom he was 
covering for Billboard and over whom 
he had editorial discretion. Additionally, 
Brown, Capra, and Goldsmith testified 
that this conduct was unethical, 
inappropriate, and violative of standard 
practices in the journalism industry. 

Judge Koeltl granted MRC’s motion 
for summary judgment dismissing the 
plaintiff’s NYSHRL, NYCHRL, and 
Title VII claims because the Court 
found that the plaintiff failed to establish 
a prima facie case of discrimination or 
show that he was treated less well in any 
way because he is gay and because of 

the undisputed evidence establishing 
that the defendants had a legitimate, 
non-discriminatory, and non-pretextual 
reasons to terminate the plaintiff. 

The court then turned to the 
plaintiff’s defamation claims. The 
plaintiff contends that the Statement 
to BuzzFeed, the March 21 Statement, 
and the Letter from the Editor were 
each defamatory. To prevail on a claim 
of defamation under New York law, the 
plaintiff must establish (1) a written 
defamatory statement of and concerning 
the plaintiff; (2) publication to a 
third party; (3) fault; (4) falsity of the 
defamatory statement; and (5) special 
damages or per se actionability. Palin 
v. N.Y. Times Co., 940 F.3d 804, 809 
(2d Cir. 2019). “Expressions of opinion, 
as opposed to assertions of fact, are 
deemed privileged and, no matter how 
offensive, cannot be the subject of an 
action for defamation.” Mann v. Abel, 
10 N.Y. 3d 271 (2008). To distinguish 
a statement of fact from an opinion, 
courts consider the following factors: (1) 
whether the specific language in issue 
has a precise meaning which is readily 
understood; (2) whether the statements 
are capable of being proven true or 
false; (3) whether either the full context 
of the communication in which the 
statement appears or the broader social 
context and surrounding circumstances 
are such as to signal readers or listeners 
that what is being read or heard is likely 
to be opinion, not fact.

The plaintiff contends that the 
following excerpt from the Statement to 
BuzzFeed is defamatory:

“Like any responsible news 
organization, Billboard regards the 
idea of blacklisting as repugnant. It 
never has and never would blacklist 
anyone. We thank you for bringing this 
issue to our attention, and we regret the 
unprofessional behavior, which does not 
reflect our company’s standards.”

The plaintiff argues that this statement 
constitutes a false accusation by the 
defendants that the plaintiff engaged 
in blacklisting. MRC contends that the 
plaintiff’s proposed interpretation of 
the statement is erroneous and that the 
statement, properly understood, is true. 
The court explains that the plaintiff’s 
proposed reading of the Statement to 
BuzzFeed is not a fair interpretation of 
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the statement read in the context of the 
BuzzFeed Article as a whole.

 The BuzzFeed article discusses 
two allegations: (1) that the plaintiff 
sexually harassed NEO 10Y through the 
plaintiff’s Instagram messages, and (2) 
that the plaintiff blacklisted NEO 10Y 
while at Billboard. In response to the 
allegation that the plaintiff blacklisted 
NEO 10Y while at Billboard, the 
Statement to BuzzFeed expressly says 
that Billboard “never has and never 
would blacklist anyone.” The statement 
that Billboard “never has” blacklisted 
anyone necessarily indicates that the 
plaintiff did not blacklist NEO 10Y 
while the plaintiff was still working 
at and acting on behalf of Billboard. 
Because the parties agree that 
Billboard has, in fact, never blacklisted 
anybody, this portion of the Statement 
to BuzzFeed, properly interpreted, is 
true and cannot support a claim for 
defamation. Therefore, with respect 
to the plaintiff’s claim of defamation 
based on the Statement to Buzzfeed, 
Judge Koeltl granted MRC’s motion for 
summary judgment. 

Next, the court turned to the 
plaintiff’s claim of defamation 
regarding the March 21 Statement. The 
plaintiff contends that the following 
excerpt from the March 21 Statement is 
defamatory:

“We want to reiterate that the 
kind of behavior described is not 
only deplorable but also completely 
contrary to our ethical and professional 
standards . . . Billboard expects all its 
journalists and employees to uphold 
the highest standards of professional 
and ethical behavior, and we will not 
tolerate anything less.” 

The court explains that the March 21 
Statement cannot give rise to a claim for 
defamation because the statement that 
the plaintiff’s behavior was “deplorable” 
is an expression of opinion, not fact. 
Moreover, as discussed above with 
respect to the Statement to BuzzFeed, 
the contention that the plaintiff’s 
conduct violated Billboard’s standards 
of professional and ethical conduct is 
true, and any argument to the contrary 
is unsupported by the record evidence. 
Therefore, the court granted the 
MRC’s motion for summary judgment 

dismissing the defamation claim based 
on the March 21 Statement. 

Finally, the plaintiff contends that 
the following excerpt from the Letter 
from the Editor is defamatory:

“[O]ne of our editors had violated 
our professional standards by sending 
inappropriate messages to an artist.”

The plaintiff’s argument fails for 
largely the same reasons discussed 
above and because the plaintiff has 
failed to identify any part of the 
statement that is false. Furthermore, the 
statement that the plaintiff’s messages 
were “inappropriate” is a non-actionable 
opinion. Therefore, the court granted the 
MRC’s motion for summary judgment 
dismissing the defamation claim based 
on the Letter from the Editor. 

The final inquiry that the court 
took up was whether to grant a 
summary judgment motion sua sponte 
for Billboard. The plaintiff filed two 
amended complaints, first on November 
12, 2019, and again on August 3, 2020. 
Each time the plaintiff named both 
MRC and Billboard as defendants, and 
in the Second Amended Complaint, 
the plaintiff advanced identical claims 
against both parties on the same 
legal theories and factual allegations. 
No waiver of service or affidavit of 
service has been filed as to Billboard. 
Additionally, no counsel has appeared 
in this action on behalf of Billboard. 

The court sua sponte granted 
summary judgment dismissing all of 
the plaintiff’s claims against Billboard 
because they were the exact same claims 
alleged against MRC, and Billboard had 
a full and fair opportunity to defend the 
claims on the merits in opposing MRC’s 
motion for summary judgment. 

For the above-mentioned reasons, 
Judge Koeltl granted MRC’s motion 
for summary judgment, and summary 
judgment dismissing all of the plaintiff’s 
claims against Billboard is sua sponte 
granted. Judge Koeltl was nominated to 
the United States District Court for the 
South District of New York in 1994 by 
President Bill Clinton. 

Crowley is represented by Matthew 
Scott Porges, Brooklyn, NY. ■

Brandon Dolinger is a law student at 
New York Law School (class of 2022).
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5th Circuit Upholds BIA’s Denial of Gay 
Honduran’s Past Persecution Claim
By Bryan Johnson-Xenitelis

The U.S. Court of Appeals for 
the 5th Circuit has ruled that a gay 
Honduran man beaten twice by police 
and threatened three times by gangs 
on account of his sexual orientation 
had not suffered past persecution, 
in Guillen Cedio v. Garland, 2021 WL 
6119989, 2021 U.S. App. LEXIS 38148 
(Dec. 27, 2021).

The Petitioner received a handwritten 
letter sent to his mother from “Gang 
18” warning he would be tortured he if 
continued to be gay. He took the letter to 
the police, who “read the letter, laughed, 
and kicked [him] for five minutes.” He 
was not badly injured and did not see 
a doctor. Shortly thereafter, Petitioner 
and his boyfriend were stopped by 
police who beat them for eight minutes 
for being gay. They were able to escape 
and were not badly injured. Petitioner 
received two additional written threats 
from the gang. He departed Honduras 
and fled to the United States where he 
passed a credible fear interview. 

Before an Immigration Judge, 
Petitioner sought asylum, withholding 
of removal, and CAT relief. The 
Immigration Judge ruled the past 
beatings and threats did not amount to 
past persecution and that Petitioner had 
not established he had a well-founded 
fear of future persecution. The Board 
of Immigration Appeals affirmed the 
decision, ruling that the past harm did 
not rise to persecution “even in the 
aggregate,” and that Petitioner did not 
establish a future fear of persecution. 
Petitioner filed a timely petition for 
review, raising only past persecution 
issues.

A panel of the 5th Circuit ruled in 
a per curiam opinion that Petitioner 
had not administratively exhausted 
some of his arguments on appeal and 
that only his argument that the Board 
failed to consider his past harms in 
the aggregate remained. The panel 
ruled that the Board did consider both 
the police beatings and gang threats 

in the aggregate and cumulatively to 
determine that they did not rise to 
the level of persecution. The panel 
ruled that the Board “considered the 
cumulative effect of the letters, and 
the cumulative effect of the beatings. 
It also considered how the letters and 
the beatings interacted with each other. 
Thus, it did not commit legal error.”

In discussing persecution, the panel 
noted that “neither discrimination 
nor harassment ordinarily amounts 
to persecution . . . repeated beatings, 
even severe ones, do not necessarily 
constitute persecution.” They noted 
that “where the death threats reflect 
sporadic incidents, rather than 
methodical targeting, we have declined 
to overturn the BIA’s decision even if 
those death threats were paired with 
physical attacks.” With respect to 
Petitioner, the panel found the evidence 
“while disturbing, does not compel the 
conclusion that this was a ‘sustained, 
systemic effort’ by Gang 18,” and 
that “the BIA was free to conclude 
that the police and Gang 18 actions 
were not an organized effort targeting 
[Petitioner] but rather were individual, 
sporadic events.” The panel concluded 
that “the harassment and abuse that 
[Petitioner] has suffered is distressing 
and unacceptable, but we are unable 
to substitute our own judgment for that 
of the BIA” and denied the petition for 
review. 

The panel consisted of Senior 
Judge Carolyn D. King (appointed 
by President Jimmy Carter), Gregg 
Costa (appointed by President Barack 
Obama), and Don Willett (appointed 
by President Donald Trump). Petitioner 
was represented by Sean Michael 
Marotta and Matthew J. Higgins, of 
Hogan Lovells US, L.L.P., Washington, 
DC. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.

Hiring a Homophobe:
New York District 
Court Dismisses 
Photographer’s Case
By Corey L. Gibbs

New York State requires that public 
accommodations provide services 
without discrimination. A wedding 
photographer sought to exempt her 
business from the public accommodation 
laws in order to discriminate against 
same-sex couples. On December 13, 
2021, the U.S. District Judge Frank P 
Geraci, Jr. (W.D. N.Y.), dismissed her 
case with as much prejudice as the 
plaintiff harbored in her own heart. 
Emilee Carpenter, LLC v. James, 2021 
U.S. Dist. LEXIS 238021; 2021 WL 
5879090.

Emilee Carpenter is a photographer 
in New York State. She described 
herself as a Christian photographer 
who only accepted wedding projects 
that conformed to her beliefs of what 
marriage was meant to be. While she did 
not have any issues with photographing 
LGBT individuals, she did have 
issues with photographing same-sex 
weddings. Additionally, Carpenter 
wanted to include these limitations in 
her advertising and her LLC’s operating 
agreement. 

However, New York’s public 
accommodation law does not allow for 
such discriminatory practices at any 
public accommodation. According to 
New York’s law, a public accommodation 
should not deny accommodations, 
publish the denial of accommodations, 
publish that anyone is unwelcome, or 
discriminate against anyone based on 
sexual orientation, gender identity, or 
any other protected class. Carpenter 
sought to bring the action in advance of 
any future prosecution that might arise 
from the public accommodation law.

Judge Geraci began his opinion 
by highlighting the Supreme Court’s 
decisions that “memorialize the 
necessary, but oftentimes painful, 
process of reconciling our values 
and our practices.” By doing so, the 
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judge set the tone for the remainder 
of the opinion. Before the court were 
three motions: Plaintiff’s motion for 
a preliminary injunction, Defendant 
Wetmore’s motion to dismiss, and the 
State of New York’s motion to dismiss. 

The court began its analysis by 
considering whether Carpenter had 
standing. New York argued that she 
did not because she had only alleged 
a fear of enforcement. The defendants 
claimed that this speculation of future 
prosecution did not constitute an injury 
in fact. However, the court concluded 
that she did have standing because there 
was an imminent threat of prosecution 
to the plaintiff. Carpenter alleged that 
she had been engaging in proscribed 
activities and sought to engage in 
additional activities proscribed by the 
statute in the future. Thus, she was able 
to sufficiently allege a credible threat of 
prosecution. Therefore, the motions to 
dismiss based on her lack of standing 
were denied.

Then, the court turned its attention to 
Carpenter’s actual claims to determine 
if she had sufficiently stated a claim 
for relief. Her first claim was that the 
public accommodation law compelled 
her to offer expressive services. 
A statute that compelled speech 
would be considered a content-based 
regulation, which would be subjected 
to strict scrutiny. These regulations are 
presumed to be unconstitutional unless 
the government can prove that they are 
narrowly tailored to serve a compelling 
interest. Additionally, the freedom of 
association permitted the freedom not 
to associate. The court assumed that the 
laws compelled Carpenter’s speech and 
interfered with her right to expressive 
association.

The court noted how the Supreme 
Court had recognized that society 
had historically treated gay persons 
and same-sex couples as outcasts. 
Masterpiece Cakeshop, Ltd. v. 
Colorado Civil Rts. Comm’n, 138 S. 
Ct. 1719 (2018). The purpose of public 
accommodation statutes should be to 
ensure that individuals in historically 
disadvantaged groups are not turned 
away. Hurley v. Irish-Am. Gay, Lesbian 
& Bisexual Grp. of Boston, 515 U.S. 557 
(1995). These public accommodation 

laws only apply to businesses that have 
chosen to invite the public to make use 
of their goods and services. 

Here, wrote Judge Geraci, New York 
has a compelling interest in ensuring 
that individuals have equal access to 
public goods and services. Additionally, 
the Court concluded the law was 
narrowly tailored to achieve its purpose. 
Furthermore, a state could prohibit 
speech that promotes unlawful conduct. 
Therefore, Carpenter failed to state a 
viable free speech or free association 
claim.

Next, the court began its analysis 
of Carpenter’s free exercise claim. 
“Laws incidentally burdening religion 
are ordinarily not subject to strict 
scrutiny under the Free Exercise 
Clause so long as they are neutral and 
generally applicable.” Fulton v. City 
of Philadelphia, 141 S. Ct. 1868, 1876 
(2021). Carpenter argued that the public 
accommodation law was not generally 
applicable, meaning that it would permit 
secular conduct that undermines New 
York’s interest. However, New York did 
not permit discrimination against same-
sex couples for secular reasons any more 
than for religious reasons. Therefore, 
Carpenter failed to state a viable free 
exercise claim. 

Additionally, Carpenter argued that 
the public accommodation law violated 
the Establishment Clause and that the 
law was vague. However, the court 
noted that the law did not require her 
to engage in any activity that she was 
not hired to do. Also, a plaintiff should 
not complain of vagueness as applied 
to others. Therefore, Carpenter failed 
to state either a viable claim under the 
Establishment Clause or for vagueness. 
The court dismissed all of Carpenter’s 
claims with prejudice. It will not give 
her leave to amend. 

Perhaps a new year will bring about 
more accepting businesses and people. 
However, this is unlikely. No matter 
where one goes, there will always be 
individuals pursuing discriminatory 
practices like Emilee Carpenter. 
Whether one is in the most conservative 
state in the nation or the most liberal, 
one can always find a homophobe for 
hire. A great New Year’s Resolution 
may be to avoid hiring these businesses 

altogether, rather than give them a single 
dollar of our hard-earned money.

The plaintiffs are represented by 
Raymond J. Dague, Bryan D. Neihart, 
and Jonathan A. Scruggs, of Alliance 
Defending Freedom. Since this is an 
ADF case, an appeal to the 2nd Circuit 
seems likely.

Defendants Letitia James, New 
York’s Attorney General, and Johnathan 
J. Smith, of the State Division of Human 
Rights, are represented by Heather 
Lynn McKay, Richard W. Sawyer, and 
Sandra Elizabeth Pullman of the New 
York State Law Department. Defendant 
Johnathan J. Smith was represented by 
Heather Lynn McKay and Richard W. 
Sawyer. Defendant Weedon Wetmore, 
Chemung County District Attorney, 
is represented by Mohammad Hyde 
Hussain of the County Law Department 
in Elmira. Judge Frank P. Geraci, Jr., 
was appointed by President Barack 
Obama. ■

Corey L. Gibbs is an LL.M. Candidate 
in New York Law School’s Tax Program. 
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A Transgender Detainee’s Wrongful Death in ICE Custody is 
Encased in a Procedural Rubik’s Cube 
By William J. Rold

Conflicts of law among four states 
and the federal government – with 
varying rules on elements of causes of 
action and available relief; statutes of 
limitations and tolling; and sovereign 
immunity – conceal the human being 
inside the wrongful death suit of 
Roxsana Hernandez, an HIV-positive 
transgender woman in federal ICE 
custody seeking asylum. There are 
three procedural decisions in her 
case – the last of which, Youngers v. 
Management & Training Corporation, 
2021 WL 5881998 (D.N.M., Dec. 13, 
2021) prompted this article – but they 
provide barely a hint of what actually 
happened to Hernandez. What follows is 
gleaned from the Amended Complaint, 
press releases by the Transgender Law 
Center, and reporting by Buzzfeed and 
others.

Roxsana Hernandez fled her native 
Honduras after brutal transphobic 
attacks by gangs. She arrived in Chiapas, 
Mexico’s southernmost state, on March 
25, 2018, where she told Buzzfeed that 
“transpeople in my neighborhood are 
killed and chopped into pieces, then 
dumped inside potato bags.” There is 
nothing about her 2,700-mile journey 
from Chiapas to Tijuana, through 
the Sonoran Desert; but this writer 
recommends Cummins’ American Dirt 
for a gripping account of this trek, some 
of which is accomplished by stowing-
away on the top of slow-moving freight 
trains. Hernandez had some help from 
Diversidad Sin Fonteras [DSF], a group 
of volunteers that tries to aid Central 
American LGBTQ refugees seeking 
asylum in the United States, through a 
“safety-in-numbers” caravan. 

She arrived in Tijuana in May of 
2018, after some six weeks. DSF had 
established a safe shelter in the refugee 
border camp (called “Caritas”), but it 
was burned out. DSF reported on May 
7, 2018: “Caritas . . . was set on fire last 
night. This is how much they hate us. 
This is how transphobia works.”

Hernandez crossed the border on 
May 9, 2018, at San Ysidro, California, 
the southernmost neighborhood of San 
Diego. ICE sent her to an emergency 
room, where she was diagnosed with 
cough, untreated HIV, and tachycardia 
(racing heart) – and NOT cleared for 
detention or transport. After receiving 
a negative test for tuberculosis, 
ICE transferred her in what it 
euphemistically calls the “Streamlined 
Transfer Process” [STP]. 

At this point, over a half dozen 
corporate entities under contract with 
ICE (or with each other) took over 
Hernandez’ “care,” transport, and 
custody. The “streamlined” STP took 
over four days, mostly by bus: to Yuma 
and Mesa, Arizona; to El Paso, then to 
Cibola County, in western New Mexico. 

During these days, Hernandez was 
denied food, water, medical care, and 
sanitation. Detainees were cuffed and 
told to urinate on themselves. At one 
point, the escorts stopped for fast food 
and ate it in front of the inmates, who 
had nothing. An officer told Hernandez 
that she should “not have crossed over” 
if she was sick. The Transgender Law 
Center described the ordeal as “hellish,” 
and it said that detainees were housed 
in “notoriously cold” holding areas, 
called “hieleras” (roughly, “iceboxes”). 

Already debilitated when 
she arrived in the United States, 
Hernandez deteriorated severely 
during the transport, suffering from 
nausea, vomiting, diarrhea, profound 
fatigue, and wasting. A detainee who 
knew her from Caritas said she was 
“shocked” that Hernandez was mostly 
unrecognizable. The ICE holding 
facility at Cibalo set her to a local 
emergency room, where doctors said 
she was in extremis, weighing only 89 
pounds. She was delirious, hypotensive 
(blood pressure 81/61), with tremors, 
and unable to sit. They airlifted her to 
a higher-skill hospital in Albuquerque, 
New Mexico, where the ER doctor said 

it was “too late.” Over the next week, 
Hernandez “coded” seven times, and 
she died on May 25, 2018 – sixteen days 
after her reception in ICE custody. An 
autopsy showed deep bruising, severe 
dehydration, multiple organ failure, and 
complications from untreated HIV. 

Hernandez knew no one in New 
Mexico. Obtaining basic documents 
about her care and transport and 
identifying her next-of-kin must have 
presented serious obstacles. Reporting 
says that ICE and the defendants did 
not cooperate and alleges that the New 
Mexico contractors destroyed videotape 
of Hernandez at Cibola, despite 
knowledge of an ongoing investigation. 

Eventually, a New Mexico state 
court appointed civil rights attorney 
Joleen K. Youngers as representative of 
Hernandez’ “Wrongful Death Estate.” 
With multiple affiliated counsel, 
Youngers filed suit in federal court 
against the corporate defendants: 
Management & Training Corporation, 
Lasalle Corrections Transport LLC, 
Lasalle Corrections West LLC, Lasalle 
Management Company LLC, Global 
Precision Systems LLC, Transcor 
America LLC, and CoreCivic, Inc. Each 
group has its own counsel. [Note: The 
parties stipulated to drop claims against 
Management & Training Corporation, 
without prejudice, when it appeared 
there was no record of Hernandez being 
in their custody or transport.] 

There are no individual defendants. 
There is a separate action against the 
United States under the Federal Tort 
Claims Act, discussed below. Youngers 
is suing the corporate defendants under 
§ 504 of the Rehabilitation Act and 
under state tort law. 

Where, one might ask, are the 
constitutional claims? They are 
illusory. Initially, federal immigration 
detainees, while certainly in custody, 
are not prisoners under the Eighth 
Amendment; and they are held by the 
Secretary of Homeland Security, not the 



16   LGBT Law Notes   January 2022

Attorney General. Their constitutional 
rights, if recognized, would sound 
under the Due Process Clause of the 
Fifth Amendment. While their non-
prisoner status removes them from 
the stricture of the Prison Litigation 
Reform Act, immigration detainees 
have a problem raising implied Fifth 
Amendment constitutional remedies 
under Bivens v. Six Unknown Agents, 
403 U.S. 388 (1971), because the 
Supreme Court disapproved extensions 
of Bivens in Ziglar v. Abbasi, 137 S.Ct. 
1843, 1857-58 (2017). It had previously 
denied extending Bivens to private 
operators of federal prisons and halfway 
houses in Correctional Services Corp., 
v. Malesko, 534 U.S. 61, 63 (2001), 
and to corporate prison employees 
individually, in Minneci v. Pollard, 
565 U.S. 118 (2012), where there is an 
adequate state tort remedy. Immigration 
detainees are unlikely to fare any better.

Therefore, using respondeat superior, 
which holds corporate defendants liable 
for the negligence of their employees 
under state tort law, Youngers sued the 
vendor defendants for torts under the 
laws of California, Arizona, Texas, and 
New Mexico. Each state has different 
procedural and substantive rules; and 
each defendant filed different motions, 
including cross-claims. Senior U.S. 
District Judge James A. Parker (Reagan) 
authored the first two opinions in this 
case. He characterized Hernandez’ slow 
march to death from untreated HIV and 
wasting as “having some symptoms of 
distress,” and he did not mention that 
she is transgender. 

In his first decision, applying 
conflicts of laws principles, Judge 
Parker ruled that Hernandez’ claim 
was timely filed under New Mexico’s 
statute of limitations, since she died 
there. The Arizona vendors sought to 
apply Arizona substantive tort law, 
which excludes the victim’s pain and 
suffering from recovery in wrongful 
death. Deciding that New Mexico courts 
would apply Arizona law, Judge Parker 
strikes the pain and suffering claims 
against the Arizona defendants.

In his second decision, Judge 
Parker addresses applicability of the 
Rehabilitation Act to the New Mexico 
defendants. He finds that the pleadings 

do not adequately allege that the ICE 
vendor and sub-vendor defendants 
were recipients of a federal “benefit” 
or “subsidy” sufficient to invoke the 
accommodation provisions of § 504 of 
the Act, citing DeVargas v. Mason & 
Hanger-Silas, 911 F.2d 1377, 1382-3 (10th 
Cir. 1990), cert. denied, 498 U.S. 1074 
(1991) (decision to privatize security at 
Los Alamos National Laboratory does 
not create § 504 rights for disabled 
security applicant, where no intent 
shown to “subsidize” vendor, who won 
a competitively-bid federal procurement 
contract). Judge Parker dismissed the § 
504 claim with prejudice. In this writer’s 
opinion, the dismissal with prejudice 
was unwarranted.

The case was reassigned to Chief 
U.S. District Judge William P. Johnson 
(George W. Bush). He writes the third 
(and current) opinion in the case, and 
he recognizes that Hernandez presents 
transgender issues. Youngers moved 
for reconsideration of Judge Parker’s § 
504 ruling and for leave to file a Second 
Amended Complaint. 

On reconsideration, Judge Johnson 
finds that Youngers should have moved 
formally to amend in response to the 
motion to dismiss. Mentioning it in reply 
papers is insufficient (Tenth Circuit 
decisions omitted), and Youngers will 
not be permitted to raise the matter 
again as to these defendants in a new 
complaint, in a represented case. In this 
writer’s view, this harsh ruling is more 
about the Chief Judge’s unwillingness 
to overrule a senior judge of the district 
than civil procedure, because he allows 
the § 504 claims to proceed against 
the other defendants (who would have 
similar arguments) – although he 
declines to permit Youngers to bolster 
her facts on the funding question in her 
amended complaint. 

Then, Judge Johnson volunteers 
his own theory of § 504 non-coverage 
that was not argued by any party and 
has no appellate authority. He posits 
that § 504 does not cover federal 
vendors at all. [Note: This is part of 
the continuing assault on § 504. Last 
month, Law Notes reported the Supreme 
Court’s oral argument in Cummings v. 
Premier Rehab Keller, PLLC, No. 20-
219 (December 2021, at pages 6-7), 

which challenges the availability of 
compensatory damages under § 504. 
Cummings involves a Medicare vendor’s 
refusal to provide sign-language 
interpretation to a deaf physical therapy 
patient.]

Judge Johnson relies on what he 
considers an “omission” in the Supreme 
Court’s 25-year-old decision in Lane 
v. Pena, 518 U.S. 187 (1996), where 
the Court reviewed the availability of 
compensatory damages against the 
federal government under § 504, after a 
cadet was dismissed from the Merchant 
Marine Academy due to “unfitness” 
because of his diabetes. The Government 
did not contest his injunctive relief of 
reinstatement – id. at 190 – but the Court 
found compensatory damages against 
the United States barred by sovereign 
immunity. Id. at 200. 

Judge Johnson said that Justice 
O’Connor’s opinion for seven justices 
was “ambiguous” and “oblique,” 
“skipping” over the threshold question 
of whether Congress intended to create 
a § 504 remedy against federal actors at 
all – and by implication against federal 
vendors. Judge Johnson writes: “The 
Tenth Circuit has not yet ruled on the 
issue.” Neither has any other circuit. 
The argument conflates cause of action 
with sovereign immunity. The Supreme 
Court was obviously accepting a cause 
of action, when it approved the equitable 
relief reinstating the cadet under § 504 
in Lane. 

Judge Johnson allows Youngers to 
amend to assert transgender status as 
perception of disability under § 504, 
since the Rehabilitation Act incorporates 
the definition of the Americans with 
Disabilities Act, 42 U.S.C. § 12102(1), 
protecting people “regarded as having” 
an impairment. In light of the previous 
discussion, it is unclear where he is 
going with this; but it allows Youngers 
to make the record.

Finally, there is a separate case filed 
against the United States under the 
Federal Tort Claims Act. Judge Johnson 
allows the two actions to be consolidated 
– and he permits the Second Amended 
Complaint to plead the cases together. 
This raises numerous issues. A jury 
trial is not permitted under the FTCA, 
nor are punitive damages. There are 
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Federal Court Recognizes No Constitutional
Issues in Non-Disciplinary Separation of 
Lesbian Prisoners
By William J. Rold

Pro se prisoner Ebony Caprice 
Miller was in a self-described “lesbian 
relationship” with another inmate 
(Alasia Fletcher) at Virginia’s Fluvanna 
Correctional Center for Women. The 
only other details about the relationship 
are that the two are an inter-racial 
couple and have a strong emotional 
bond. This lawsuit arises from their 
separation by the prison. Miller says 
that she is “extremely depressed” 
from the separation and that Fletcher 
has attempted suicide because of 
the separation. (Fletcher is not a co-
plaintiff.)

The two were separated by defendant 
warden Mariea LeFevers in what is 
pleaded to be a “keep separate” order 
with no penological justification and 
contrary to regulations and policy 
regarding “keep separate” orders, 
since the two have never been involved 
in disciplinary charges together. But 
U.S. District Judge Thomas T. Cullen 
dismisses First Amendment and Equal 
Protection claims on the pleadings in 
Miller v. LeFevers, 2021 WL 5746008 
(W.D. Va., Dec. 2, 2021). 

Grievance papers filed with the 
complaint indicate that the women were 
told that they could be returned to the 
same cellblock if they cooperated in a 
drug “sting” investigation at Fluvanna. 
Miller said that they were not moved 
back together after they cooperated, as 
promised. Surprisingly, the response to 
the grievance admitted the substance 
of the scheme. The written grievance 
response at the first level stated: 
“My word was that it must lead to 
prosecution. We are not there yet. I 
will keep the word given when we get 
there.” This admission disappeared on 
appeal to the defendant warden. Miller 
was told that there was no “separation 
order,” just exercise of discretion on cell 
assignment by the warden, which is her 
prerogative. There is no reference to a 
“reward” for cooperating. 

The Complaint does not mention 
sex between the two women, nor 
does the grievance – nor any of the 
responses to it. The Virginia Attorney 
General interjected this into a motion 
to dismiss, without any basis in the 
record – in effect, saying: “Of course 
their emotional bond must include sex, 
they’re lesbians.” The AG transforms 
the associational allegations into a 
question of conjugal relations between 
inmates in a women’s prison, providing 
words and phrases like “intimacy,” 
“sexual relationship,” and “conjugal 
visiting,” citing to pages 2, 3, and 7 
of the Complaint (where these words 
never appear). Pages 2 and 3 mention 
only that the women have a lesbian 
relationship. Page 7 is the mailing 
envelope. The pleadings do not mention 
“sex,” “intimacy,” or “conjugal” 
relations. 

Judge Cullen adopts the Attorney 
General’s homophobic stereotypes as 
a legitimate penological justification 
for the associational separation 
here. “The Constitution . . . does not 
guarantee conjugal visitation privileges 
to incarcerated persons. See, e.g., 
Turner v. Safley, 482 U.S. 78, 95–96 
(1987).” He continues: “As there is no 
First Amendment right to freedom 
of physical association or conjugal 
visitation for incarcerated persons, it 
follows that Miller has no constitutional 
right to have an intimate relationship 
with another inmate.” 

Judge Cullen relies on Overton v. 
Bazzetta, 539 U.S. 126, 131 (2003), 
as authority for limited associational 
First Amendment rights for inmates – 
but Overton did not, as here, dispense 
with them completely. There are at 
least two ready distinctions: Overton 
went to trial, and it had a full record. 
In addition, Overton said that the 
prison must come forward with some 
penological justification for denying 
association. 539 U.S. at 132, citing 

also statutory defenses/issues – such 
as “acting within scope of duty” and 
“discretionary function” –- which are 
beyond the scope of this article, but 
they will nevertheless present thorny 
problems in a case like this. 

Perhaps the FTCA can address what 
seems to this writer to be a key: the 
decision to put Hernandez in the STP in 
San Ysidro (which started everything), 
when she was critically ill and there were 
first class hospitals nearby in San Diego. 
This decision preceded the involvement 
of the STP vendor defendants. 

This case illustrates the procedural 
knots created for immigration detainees 
by the ever-tightening noose around 
the constitutional rights of prisoners. It 
shows how judges convince themselves 
that it is okay to remove a constitutional 
claim, because there are other 
“adequate” remedies available under 
statute or tort law – only to restrict those 
remedies in later cases. 

The Transgender Law Center 
published a picture of Hernandez taken 
before this saga began. She is smiling 
and appears healthy, clean, and happy. 
It is haunting.

Hernandez’ Estate through Youngers 
is represented by Grant & Eisenhafer, 
Wilmington, DE); the Transgender Law 
Center (Oakland); R. Andrew Free, 
Esq. (Nashville); Daniel Yohalem, Esq. 
and Katherine E. Murray Esq. (both 
Santa Fe). ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care. 
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Turner v. Safley, 482 U.S. 78, 89 (1987). 
This was not done here.

Judge Cullen also relies on the recent 
Fourth Circuit case of Desper v. Clarke, 
1 F.4th 236, 243 (4th Cir. 2021). The 
Court of Appeals in Desper upheld 
a dismissal for failure to state a First 
Amendment claim of the total denial 
of prison visitation of a prisoner with 
his minor daughter where he had been 
convicted as a child molester (not of 
his daughter). The Circuit considered 
the issue of sufficient importance that it 
appointed appellate counsel. The inmate 
lost on appeal, but there is currently 
pending a petition for certiorari, No. 21-
6296 (Nov. 21, 2021) (opposition papers 
not yet filed). Desper is represented 
by the Georgetown University Law 
Center’s Appellate Litigation Program.

Judge Cullen dismisses the Equal 
Protection claim in reliance on Veney 
v. Wyche, 293 F.3d 726, 734 (4th Cir. 
2002), which upheld the mandatory 
assignment of gay male inmates at a 
Virginia prison to single cells, even 
though this policy was not enforced 
for gay women or for gay men at other 
Virginia prisons. The court performed 
an Equal Protection analysis, but it 
denied relief because it found that the 
plaintiff was not in a protected class, 
and the classification had a reasonable 
basis, since “homosexual sex” could be 
prohibited. Both suppositions are wrong.

LGBT people are in a protected class, 
requiring intermediate scrutiny. Grimm 
v. Gloucester County, 972 F.3d 586, 608 
(4th Cir. 2020). Judge Cullen does not 
cite this case, which was decided after 
Bostock v. Clayton County, 140 S.Ct. 
173 (2020), which he also does not cite. 

Judge Cullen cites Morrison v. 
Garraghty, 239 F.3d 648, 654-5 (4th 
Cir. 2001), for the proposition that 
heightened Equal Protection scrutiny 
does not apply in Corrections after 
Turner, which requires balancing in all 
cases. Relying on Turner, he writes: “[T]
he court must determine if the disparity 
in treatment is reasonable in light of the 
unique—and well-founded—security 
concerns within the prison system.” 

This approach was explicitly rejected 
by the Supreme Court in Johnson 
v. California, 543 U.S. 499, 505, 
509 (2005), decided four years after 

Morrison. In Johnson, the Supreme 
Court reviewed a California policy that 
placed newly arrived inmates in cells 
with members of the same race for the 
first weeks of incarceration. The Court 
required strict scrutiny of this prison 
racial classification under the Equal 
Protection Clause, notwithstanding 
Turner. “[T]he Court of Appeals erred 
when it failed to apply strict scrutiny 
to the CDC’s policy and to require the 
CDC to demonstrate that its policy is 
narrowly tailored to serve a compelling 
state interest.” Id. at 509.

Veney was decided before Lawrence 
v. Texas, 530 U.S. 588 (2003) overruled 
Bowers v. Hardwick, 478 U.S. 186 (1986). 
[The irony of the fact that Virginia DOC 
allowed gay women to be double-celled 
in Veney apparently escaped Judge 
Cullen.] Even if Lawrence does not fully 
apply in Corrections, Judge Cullen’s 
Equal Protection analysis is wrong for 
relying on allegations of sexual activity 
that have no basis in the record and 
for dispensing with the requirement 
of any penological justification for 
the separation other than “warden’s 
prerogative.” 

Judge Cullen’s reliance on another 
Fourth Circuit case is misleading. He 
cites Jones v. Union Cty. Sheriff’s Off., 
2019 WL 5692753, at *5 (W.D.N.C. 
Nov. 4, 2019), aff’d sub nom. Jones v. 
Cathey, 854 F. App’x 543 (4th Cir. 2021), 
with this parenthetical: “(affirming 
the validity of disparate treatment of 
transgender prisoners for penological 
reasons under the Veney framework).” 
The affirmance in Jones is a summary 
three sentences. The District Court 
had before it a prisoner who claimed to 
be transgender who arrived at the jail 
disoriented and with marks on her neck 
suggesting someone had tried to strangle 
her. Deputies placed her in a single 
observation cell in neither the women’s 
nor the men’s unit. She protested and 
later sued. The District Judge upheld the 
decision to isolate, writing: “To be clear, 
the Court’s ruling on this claim is limited 
to the particular factual allegations . . . 
as described in the Complaint [and] 
does not address the constitutionality of 
any broader Union County jail ‘policy’ 
that may or may not exist with respect to 
the housing and handling of transgender 

prisoners.” The case does not support 
Judge Cullen’s parenthetical.

The handling of this case reeks of 
homophobia and stereotype. Society 
recognizes strong bonds between 
heterosexual men and women without an 
assumption that sex is included. Why do 
homophobic straight people assume that 
sex must be involved if gays or lesbians 
are close? Wardens undoubtedly have 
wide discretion in managing prisons, 
but that does not dispense with any 
showing of reasonableness. Here, the 
facts suggest an attempt to extort the 
plaintiff and her friend, and the change 
of reason is evidence of pretext to mask 
discriminatory or retaliatory intent in 
other contexts. LGBTQ people are not 
circumscribed by what they do in bed. 
We are as capable as straight people of 
having very close relations that cause 
joy and grief, with or without sex. 
Incarceration creates an “except clause” 
around exercise of some constitutional 
rights. We should be past the day when 
being LGBTQ also justifies one. 

Judge Cullen was appointed by 
President Trump in 2020. Before joining 
the bench, he prosecuted hate crimes 
against white supremacists arising 
from the marches in Charlottesville. 
Nevertheless, this is the second month 
in a row that he has made news for a 
sloppy LGBTQ prisoner opinion in Law 
Notes. ■
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EU Member States Must Recognize Child’s Birth Certificate 
Listing Both Mothers as Parents
By Eric Wursthorn

On December 14, 2021, the Court 
of Justice of the European Union (EU) 
issued a preliminary ruling finding 
that Bulgaria must recognize the birth 
certificate of a Bulgarian child who was 
born in Spain to two women, which lists 
those women as the child’s two mothers 
(V.M.A. v. Stolichna Obsthina, Rayon 
‘Pancharevo’, Case C-490/20). The 
ruling was issued in response to questions 
referred by the Administrativen sad 
Sofia-grad (Administrative Court of 
the City of Sofia), Bulgaria, where the 
mothers sued Bulgaria for its refusal 
to issue the child a Bulgarian birth 
certificate. The decision has far-ranging 
implications, as it was not limited to 
the facts but expressly applies to all 
EU member states, directing them to 
recognize a child’s birth certificate 
when it lists same-sex parents regardless 
of whether those states permit same-sex 
marriage or even issue birth certificates 
recognizing same-sex parents.

The mothers are identified by the 
Court as V.M.A. and K.D.K. The former 
is a citizen of Bulgaria and the latter 
is a citizen of the United Kingdom. In 
December 2019, they had a daughter, 
identified as S.D.K.A., who was born 
and resides with both parents in Spain. 
The daughter’s birth certificate, issued 
by the Spanish authorities, refers to 
V.M.A. as ‘Mother A’ and to K.D.K. as 
‘Mother’ of the child.

In January 2020, V.M.A. applied to 
the Sofia municipality in Bulgaria for a 
birth certificate for S.D.K.A. Together 
with her application, V.M.A. submitted 
a certified translation into Bulgarian of 
S.D.K.A.’s Spanish birth certificate. In 
turn, the Sofia municipality instructed 
V.M.A. to provide the identity of 
S.D.K.A.’s “biological mother” along 
with “evidence of parentage”. The 
Court did not specify what “evidence 
of parentage” entailed but explained 
that Bulgarian birth certificates have 
only one box for mother and one box for 
father, and only one name may appear 
in each box.

V.M.A. took the position that she 
was not obligated to provide any further 
information. In response the Sofia 
municipality refused to issue a birth 
certificate for S.D.K.A. According to the 
Court, the municipality’s reasons given 
“were the lack of information concerning 
the identity of the child’s biological 
mother and the fact that a reference to 
two female parents on a birth certificate 
was contrary to the public policy of the 
Republic of Bulgaria, which does not 
permit marriage between two persons 
of the same sex.”

V.M.A. then sued Bulgaria before the 
Administrative Court of the City of Sofia. 
The court determined that regardless 
of whether S.D.K.A had a Bulgarian 
birth certificate, she was a Bulgarian 
citizen. However, the referring court 
was unsure whether it was a violation of 
EU law for Bulgaria to refuse to issue 
a birth certificate listing both mothers. 
It noted the effects of Brexit and the 
fact that K.D.K.’s UK citizenship 
would no longer automatically confer 
EU citizenship status to S.D.K.A. The 
Bulgarian court also questioned the 
practical implications of directing 
the authorities to issue a proper birth 
certificate, given the model form used. 
Therefore, the Bulgarian court stayed 
the proceedings and referred to the 
European Court of Justice the issues of 
whether “EU law requires both mothers 
of the child concerned to be mentioned 
on the birth certificate drawn up by 
the Bulgarian authorities, [and if so,] 
the arrangements for implementing 
that requirement, since the referring 
court cannot replace the model birth 
certificate, which is one of the model 
civil status documents applicable at a 
national level.”

In its Judgement, the European Court 
ruled that a minor child who is a Union 
citizen and whose birth certificate, issued 
by the host Member State, designates two 
persons of the same sex as that child’s 
parents, the Member State of which 
that child is a national must: (i) issue to 

that child an identity card or a passport 
without requiring a birth certificate to 
be drawn up beforehand by its national 
authorities; and (ii) recognize, as is any 
other Member State, the document from 
the host Member State that permits 
that child to exercise, with his or her 
same- sex parents, the child’s right to 
move and reside freely within the EU. 
Thus, the Court of Justice was able to 
skirt the issue of Bulgaria’s form birth 
certificate. The Court expressly noted 
that recognizing the birth certificate 
of a child with same-sex parents “does 
not undermine the national identity or 
pose a threat to the public policy of that 
Member State.” ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert 
F. Wagner Professor of Labor and 
Employment Law at New York Law 
School.

U.S. SUPREME COURT – The court 
denied certiorari in Olivarez v. T-Mobile 
USA, Inc., No. 21-561 (Dec. 13, 2021), 
declining an invitation from LeGaL 
member Jillian Weiss (represented 
petitioner Elijah Olivarez) to clarify the 
pleading standards under Title VII by 
resolving differences among the courts 
of appeals about whether a plaintiff has 
to allege a better-treated comparator in 
order to state a discrimination claim 
under Title VII. The transgender plaintiff 
in this case alleged various facts that 
could support an inference of anti-trans 
bias but did not plead a specific better-
treated comparator in his complaint, so 
the 5th Circuit upheld dismissal of the 
complaint. The cert petition described 
a clear circuit split, making this case 
an appropriate candidate for the 
Supreme Court to clarify the pleading 
requirements, but the Court said no.

U.S. COURT OF APPEALS, 3RD 
CIRCUIT – In Alade v. Attorney General 
of the United States of America, 2021 
WL 5896518 (3rd Cir., Dec. 14, 2021), 
the Petitioner, a native and citizen of 
Liberia facing a final order of removal 
from the U.S. as a convicted felon 
(theft), was appealing a denial by the 
Board of Immigration Appeals (BIA) of 
her motion to reopen her case. Petitioner 
claimed that the attorney who originally 
represented her had failed to file an 
application for asylum, withholding 
of removal, or protection under the 
Convention Against Torture (CAT) on 
her behalf, which she claims he had 
represented that he would do. She is 
asserting that her sexual orientation puts 

her at risk of persecution and/or torture 
should she be removed to Liberia. 
The BIA denied her motion to reopen, 
finding it procedurally deficient, 
opining that her prior counsel’s 
decision not to file these claims had 
been “tactical,” and most significantly 
that she had not suffered prejudice 
because she could not show prima facie 
eligibility for the relief that she claim 
her counsel should have sought on her 
behalf. The 3rd Circuit panel agreed with 
the BIA, in an opinion by Senior Circuit 
Judge Anthony J. Scirica, finding that 
although the petitioner had submitted 
evidence of her sexual orientation and 
generally prevailing conditions for 
LGBTQ individuals in Liberia, she 
had failed to provide any evidence of 
her “individualized risk of persecution 
or torture.” Evidently, harsh county 
conditions are not sufficient. Because 
of her felony convictions, she was 
ineligible for asylum. For withholding 
she would have to show an objectively 
reasonable fear of persecution on 
account of her sexual orientation, and 
CAT protection would require a showing 
that she would be subjected to torture 
or serious physical harm at the hands 
of the Liberian government or private 
forces from which the government was 
unwilling or unable to protect her, and 
apparently nothing along those lines 
was asserted in her motion to reopen her 
case. There is no hint in the opinion that 
she alleged that she had been a victim 
of persecution in Liberia prior to leaving 
for the U.S. On this appeal, petitioner 
was represented by Thomas M. Griffin 
of Surim & Griffin, Philadelphia. Judge 
Scirica was appointed by President 
Ronald Reagan. Both of the other judges 
on the panel (Patty Shwartz and Luis 
Restrepo) were appointed by President 
Barack Obama. 

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – By a per curiam opinion, a 
5th Circuit panel rejected a petition by a 
gay Haitian man for review of the Board 

of Immigration Appeals denial of his 
applications for asylum, withholding 
of removal, or protection under the 
Convention against Torture. Celestin v. 
Garland, 2021 U.S. App. LEXIS 35458, 
2021 WL 5709883 (Dec. 1, 2021). The 
brief opinion does not go into factual 
detail. Petitioner presented evidence 
that he had been subjected to violence 
by private parties and did not report it 
to the police, which is fairly typical in 
countries where there is no love lost 
between law enforcement and the LGBT 
community. An immigration judge 
found no basis for granting relief and the 
BIA affirmed, finding that petitioner had 
produced no “credible, direct or specific 
evidence” that the government was 
unwilling or unable to protect him from 
people who wanted to harm him because 
he is a gay man, and “scant evidence in 
the record supporting his claim does not 
compel a conclusion that [he] has a well-
founded fear of future prosecution.” The 
court found that petitioner’s CAT claim 
was not supported by any evidence 
apart from what he argued in terms of 
his withholding claim. Petitioner was 
represented by counsel: Homero Lopez, 
Jr., who was incompletely identified in 
the Lexis print of the Court’s opinion, 
but is probably a Legal Aid or Public 
Defender staffer. The panel had two 
Trump appointees and a George H.W. 
Bush appointee, fairly typical for a 
5th Circuit panel, where Republican 
appointees outnumber Democratic 
appointees among the active judges 
by12-5. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – We previously reported the 
9th Circuit’s ruling on November 18 in 
Perry v. Newsom, 18 F.4th 622, holding 
that the proponents of Proposition 8, 
the 2008 California ballot measure 
amending the state constitution to 
ban same-sex marriages, did not have 
standing to appeal the district court’s 
ruling ordering unsealing of the video 
recording of the trial. The presiding 
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judge at the trial, Vaughan Walker, had 
wanted to webcast the trial live in the 
courthouse and several other courthouses 
to accommodate the expected number 
of journalists and reporters which 
would be too large to accommodate in 
the courtroom, but the Supreme Court 
granted proponent’s petition to block 
that action. Instead, Judge Walker had 
the trial videotaped for his own use in 
deciding the case, representing to the 
parties that the videotape would not be 
made public, and it was placed under 
seal. Attempts by news organizations 
to get the video unsealed had been 
repeatedly unsuccessful until Judge 
William Orrick ruled (see 302 F. Supp. 
3d 1047) that it should be unsealed ten 
years after the date the trial court’s 
decision on the merits was issued, 
unless proponents showed compelling 
reasons to keep it under seal. The 9th 
Circuit declined to rule on an appeal 
from that order, as it was not a “final 
order.” 765 Fed. Appx. 335. The district 
judge then concluded that proponents 
failed to show compelling reasons, and 
order the video unsealing, 2020 WL 
12632014, but the order was stayed 
pending appeal. After a 9th Circuit 
panel voted 2-1 in the November 18 
ruling cited above that proponents 
lacked standing to appeal that order, the 
proponents filed a petition for rehearing 
en banc, which the court rejected on 
December 28 without opinion, stating 
that “no judge of the court has requested 
a vote on whether to rehear the matter 
en banc (which is a bit surprising since 
the panel split 2-1). See 2021 U.S. App. 
LEXIS 38422. Two days later the court 
stayed the issuance of mandate to give 
proponents time to seek relief from the 
U.S. Supreme Court, so this case may 
show up on the “shadow docket.” This 
frantic attempt by proponents to keep 
the video under seal is just a bit crazy, 
inasmuch as the written transcript of 
the trial was never sealed and has been 
widely circulated and even turned into 
a play that has been presented live in 
theaters and on television. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – A 9th Circuit panel affirmed 
a decision by District Judge Consuelo B. 
Marshall (C.D. Calif.) to dismiss Title 
IX claims by two gay students against 
Fuller Theological Seminary, which 
had dismissed them after discovering 
that they were in same-sex marriages. 
Maxon v. Fuller Theological Seminary, 
2021 WL 5882035 (Dec. 13, 2021). Title 
IX prohibits sex discrimination (which, 
under the reasoning of the Supreme 
Court’s Bostock Title VII decision, 
includes discrimination because of 
sexual orientation) by educational 
institutions that received any federal 
financial assistance, but expressly 
exempts from this requirement “an 
educational institution which is 
controlled by a religious organization if 
the application of [Title IX] would not 
be consistent with the religious tenets 
of such organization.” Plaintiffs argued 
that because Fuller is a free-standing 
institution with its own board of 
trustees, not affiliated with or governed 
by a religious organization, it was not 
entitled to claim this exemption. The 
9th Circuit panel, in a “memorandum” 
opinion, agreed with Judge Marshall that 
the exemption did not require that Fuller 
be controlled by a separate religious 
organization. The panel decision 
pointed out that this interpretation was 
consistent with the position taken by the 
U.S. Department of Education (DOE) 
over the decades of Title IX’s existence. 
Plaintiffs also argued that Fuller had 
never applied to DOE for confirmation 
that it was entitled to the exemption, but 
the court said this did not matter, since 
the regulation concerning notifying 
DOE was permissive in nature, for 
those institutions who sought an official 
assurance that they were entitled to the 
exemption, and it was not a prerequisite 
to claiming the exemption in litigation. 
Similarly, the court rejected the 
Plaintiffs’ invitation to inquire into the 
bona fides of Fuller’s claimed religious 
objection to same-sex marriage, stating: 
“To the extent that Plaintiffs ask us to 

second-guess Fuller’s interpretation 
of its own religious tenets, we cannot 
grant Plaintiffs any relief,” relying on 
Mitchell v. Helms, 530 U.S. 793 (2000). 
The court also rejected the Plaintiffs’ 
contention that their case should not 
have been dismissed because, they 
claimed, Fuller treats students in 
same-sex marriages more harshly 
than students who had committed 
other offenses against Fuller’s view of 
permissible sexual conduct. (Fuller says 
that all sexual conduct to be licit must 
be within the confines of a different-
sex marital relationship.) The court 
pointed out that the Plaintiffs “have 
conceded that they cannot currently 
advance any more-specific allegations” 
than the “conclusory allegations” they 
made in support of this argument. 
That is, apparently they didn’t name 
other students engaged in non-marital 
heterosexual activity who had avoided 
dismissal. Plaintiffs are represented on 
this appeal by Paul J.C. Southwick, with 
the Religious Exemption Accountability 
Project, Portland, OR. The three-judge 
panel consisted of Senior Circuit Judge 
Richard Paez (appointed by President 
Bill Clinton) and Circuit Judges Paul J. 
Watford and Michelle Friedland (both 
appointed by President Barack Obama). 

U.S. COURT OF APPEALS, 10TH 
CIRCUIT – A Mexican man seeking to 
avoid removal tried to get the BIA to 
reopen his case upon finding out that his 
daughter was transgender. He asserted 
that this information was unavailable 
at the time of the proceeding he sought 
to reopen, and material because of 
evidence (that some other circuits have 
found persuasive in particular cases) 
that transgender people merit protection 
from persecution in Mexico. The 
BIA rejected the motion to reopen as 
untimely, reaching the same conclusion 
regarding an additional subsequent 
motion for reopening. Applying the 
strongly deferential stance towards 
administrative decision-making that 
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the federal courts frequently take 
in refugee matters, a 10th Circuit 
panel unanimously ruled in Mendez-
Benhumea v. Garland, 2021 WL 
5626319 (Dec. 1, 2021), that petitioner’s 
appeal should be dismissed in part and 
denied review in part. The dismissal 
was in respect to the BIA’s discretion 
to deny a petition to reopen for new 
evidence. Writing for the panel, Senior 
Circuit Judge Paul J. Kelly commented, 
“Mr. Mendez-Benhumea stresses 
evidence that conditions in Mexico are 
dangerous for transgender persons, but 
this evidence cannot suffice. First, [he] 
relied heavily on evidence from before 
his final order of removal, which is 
necessarily inapposite. Second, extant 
dangerous conditions for his transgender 
child simply do not constituted changed 
conditions that apply to Mr. Mendez-
Benhumea. Therefore, the BIA did 
not abuse its discretion in determining 
that Mr. Mendez-Benhumea’s changed 
personal circumstances did not fall 
within the changed country conditions 
exception to the 90-day filing deadline.” 
The court also pointed out that the BIA’s 
explanation for its refusal to reopen “does 
not demonstrate any legal error because it 
explains that [his] showings all fall short 
of establishing prima facie cases under 
its precedent.” Consequently, the court 
lacked jurisdiction over the appeal. The 
petitioner also attempted a due process 
argument, but Judge Kelly labelled this 
as “in reality, an attempt to challenge 
the BIA’s discretionary and factual 
determinations. Recasting challenges 
to discretionary determinations as due 
process claims cannot create jurisdiction 
under Section 1252(a)(2)(D). In any 
event, [he] has no property or liberty 
interest in cancellation of removal, and 
there is no evidence that he was denied 
procedural due process at any point 
in his immigration proceedings.” The 
Petitioner is represented by Davies, 
Bull & Davies, Denver, CO. Judge Kelly 
was appointed by President George H. 
W. Bush, Judge Jerome A. Holmes by 
President George W. Bush, and Judge 

Charles E. Matheson by President 
Barack Obama.

CALIFORNIA – Christynne Wood was 
presenting as male when she joined 
Crunch Fitness of El Cajon, near 
San Diego, but nine years later she 
transitioned and requested access to 
the women’s locker room. She claimed 
to having been harassed in the men’s 
locker room, which she reported to 
the gym to no effect. She was refused 
access to the women’s locker room, 
despite presenting documentation 
of her transition, and complained to 
the California Department of Fair 
Employment and Housing, which 
enforces the state’s Unruh Civil Rights 
Act, a statute prohibiting discrimination 
because of gender identity by places 
of public accommodation. The agency 
sued, joined by the ACLU of Southern 
California, ACLU of San Diego, and 
the law firm of Nixon Peabody. The 
monetary settlement, announced 
on December 8 by the ACLU, is 
undisclosed. Wood continues as a 
member of the gym, which is now under 
different management than when she 
was denied access to the women’s locker 
room, according to a December 9 report 
on Advocate.com.

CALIFORNIA – Chief U.S. District 
Judge Richard Seeborg (N.D. California) 
granted summary judgment to the 
employer on claims brought pro se by 
Leroy L. Pruitt, a former employee of 
Bayer U.S. LLC, in Pruitt v. Bayer U.S. 
LLC, 2021 WL 5848077 (Dec. 9, 2021). 
This case is a classic example of why 
most pro se employment discrimination 
lawsuits are doomed to failure. It is 
possible that Mr. Pruitt did not realize 
that in order to oppose the employer’s 
motion for summary judgment, he had 
to provide admissible evidence, in the 
form of factual allegations under oath 
by himself or deposition witnesses or 
admissible documentary evidence, to 

support his prima facie case and create 
disputed factual issues that would 
preclude summary judgment for the 
employer. Pruitt, a gay man living with 
HIV infection, claims that he was the 
target of harassment by co-workers, that 
his reports about this to supervisors and 
Human Resources brought no relief, 
that the company retaliated against 
him by requiring him to submit to 
psychiatric evaluations when HR could 
not substantiate his claims, that he was 
forced onto administrative leave and 
that ultimately, he was discharged. The 
company asserted that he had resigned 
after he was put on administrative leave 
when the psychiatrist designated by the 
company, Dr. Raffle, reported that he 
was not fit for duty. In the company’s 
opinion, Pruitt’s conduct in making 
unsubstantiated complaints against co-
workers, together with psychiatrist’s 
conclusions, carried more weight than 
Pruitt’s own doctor’s note stating that 
he was fit for duty. Judge Seeborg 
found that the company had proffered 
legitimate non-discriminatory reasons 
for its actions, and that Pruitt had failed 
to respond with anything beyond an 
unsworn statement of opposition that 
reiterated claims from his complaint. He 
brought his action under the California 
Fair Employment and Housing Act 
(FEHA), accompanied by a claim of 
wrongful discharge in violation of 
public policy, filing suit on his own 
in Alameda County Superior Court 
after having exhausted administrative 
remedies. His employer, an international 
corporation, removed the case to federal 
court. Wrote the judge, “Bayer has 
shown evidence that Pruitt’s placement 
on paid administrative leave was due to 
his unsubstantiated complaints about 
coworkers, and that Pruitt agreed to 
take this paid leave. Second, Bayer has 
proffered evidence that the second FFD 
was required because of concerning 
conduct by Pruitt that followed the 
initial examination. Third, Bayer 
provided evidence showing Pruitt was 
not allowed to return to work despite 
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having a note from his physician, 
because Bayer managers determined 
that Dr. Raffle’s examinations should 
take precedence, considering his 
specialty in mental health and the 
testing he conducted. Fourth, Bayer has 
provided evidence showing it did not 
terminate Pruitt, but rather gave him 
short term disability benefits-eligible 
leave as he was not fit to return to work, 
and that Pruitt resigned while receiving 
short-term disability benefits.” This 
proffer by Bayer shifted the burden to 
Pruitt to provide responsive evidence 
that the employer’s showing was “untrue 
or pretextual,” but Judge Seeborg found 
that Pruitt failed to provide any evidence 
linking Bayer’s actions either to his 
sexual orientation or his HIV+ status. 
As to the hostile environment claim, 
Pruitt failed to document his claims 
with specific allegations of statements 
or conduct by particular employees. At 
his deposition, Pruitt “could not identify 
anyone who had made or witnessed the 
offensive statements he avers occurred 
while at the workplace.” Bayer presented 
affidavits from its HR staff concerning 
their investigations of his complaints. 
Ultimately, Pruitt’s inability effectively 
to represent himself did him in on both 
the statutory and common law claims, 
because he relied on the FEHA claims 
for his wrongful discharge in violation 
of public policy claim. The judgment 
against him on the FEHA claim 
removed the policy foundation for the 
common law claim as well. Chief Judge 
Seeborg was appointed to the court by 
President Barack Obama.

CONNECTICUT – Senior U.S. District 
Judge Janet Bond Arterton denied 
a motion to dismiss a hostile work 
environment claim by a cisgender 
heterosexual Caucasian male substitute 
teacher in the Ledyard School District, 
while granting a motion to dismiss 
his disparate treatment and wrongful 
discharge claims under Title VII and 
the Connecticut Fair Employment 

Practices Act. Cloutier v. Ledyard 
Board of Education, 2021 WL 5988614, 
2021 U.S. Dist. LEXIS 241046 (D. 
Conn., Dec. 17, 2021). Patrick Cloutier 
was employed “intermittently” as a 
substitute teacher between May 2018 
and June 2019. He claimed that he 
was repeatedly harassed, physically 
and verbally, called “inappropriate” 
names by staff, teachers, principals, 
assistant principals, and the Assistant 
Superintendent. He asserted that he was 
assigned less desirable substitute duties, 
while more desirable assignments 
went to women. As described by Judge 
Arterton in her opinion, Cloutier alleged 
that “Defendant’s representatives 
verbally harassed him when they 
snickered and mocked him, as well as 
made ‘nasty comments’ and called him 
names such as ‘slut, whore, man-whore, 
gigolo, homosexual, gay, faggot, and 
Nazi.’ These individuals also made 
‘crotch grabbing’ gestures toward him, 
stared and glared at him, and physically 
blocked his path to intimidate him.” 
A specific focus of comment was his 
dating of an older woman, which seems 
to have been behind the “whore” and 
“gigolo” comments. He was discharged 
from the substitute ranks after he 
played a video for students “depicting 
a documentary of music artist Justin 
Bieber wherein Bieber engaged in lewd 
and disrespectful behavior,” which 
Cloutier subsequently conceded was 
“inappropriate” to show to the students. 
He claims that he was “perp walked” out 
of the school building and terminated 
“for vague reasons.” His complaint 
under the federal and state anti-
discrimination laws cited sex, race, and 
national origin discrimination. After 
exhausting administrative remedies, 
he sued in federal court, quickly 
encountering a motion to dismiss. The 
case boiled down to sex discrimination, 
as it was clear that his allegations had 
almost nothing to say about race or 
national origin. Furthermore, the court 
found his factual allegations insufficient 
to make out a case of disparate 

treatment or wrongful termination, but 
the court concluded that his allegations 
were sufficient to state a hostile work 
environment claim because of sex. The 
school district argued that if Cloutier 
was a gay man, then the epithets directed 
to him could support a hostile work 
environment claim, but since he was 
straight, cisgender and white, basically 
forget about it. Judge Arterton was not 
buying this. She found it plausible that 
the invective and physical gesturing 
directed at Cloutier on a repeated basis 
over his year working for the Ledyard 
schools could be found to meet the high 
bar set in Supreme Court and 2nd Circuit 
workplace harassment cases, noting 
in particular, cases about harassment 
motivated by the failure of the victim to 
conform to gender stereotypes. Cloutier 
is represented by L. Kay Wilson, 
Glastonbury, CT. Judge Arterton was 
appointed to the court by President Bill 
Clinton, taking senior status in 2014.

FLORIDA – The Supreme Court of 
Florida issued a ruling on December 
16 in In re: Amendment to Rule 
Regulating The Florida Bar 6-10.3, 
2021 Fla. LEXIS 2001, reaffirming its 
recent action in deciding to deny CLE 
credit for any course whose sponsor 
uses a “quota system” to determine 
the composition of CLE panels or who 
can participate in their programs. The 
December 16 ruling was supplementary 
to an earlier opinion announcing the 
rule, see 315 So. 3d 637 (Fla. 2021), in 
order to make some minor adjustments 
and clarifications and to respond to the 
volume of adverse comment the rule had 
generated. This issue was sparked by 
the Florida Bar Business Law Section’s 
decision to follow the lead of the 
American Bar Association in adopting 
a policy requiring that CLE panels 
provide representation of “diverse 
members of our profession,” described 
as “women, racial and ethnic minorities, 
persons with disabilities, and persons 
of differing sexual orientations and 
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gender identities.” The Business Law 
Section’s move sparked controversy and 
criticisms emanating from politicians 
and conservative members of the 
Bar, who protested what they saw as 
a “quota” system. The response of the 
Florida Supreme Court was to amend its 
rules governing CLE programs so as to 
deny CLE credit for attendance at any 
program whose sponsor or presenting 
organizations required diversity. 
While asserting that the Court was not 
opposed to voluntary efforts to diversify 
panels, it was opposed to “quotas” and 
it saw the Business Section’s policy as 
establishing a quota rule. In order to 
protect reliance interests of those who 
had paid ABA dues for 2021 and had 
planned to attend CLE programs which 
will now not be recognized under the 
new Florida rule, the court announced 
in this Dec. 16 opinion that the effective 
date of its amendment to the rule is 
moved to January 1, 2022. It sought to 
clarify that unless the ABA rescinds its 
“quota” policy, ABA CLE programs will 
not carry credit for Florida Bar members 
from January 1 forward. Similarly, CLE 
credit will be denied for any program 
that employs a quota system to diversify 
its panels. Many of the commenters 
denied that the Business Law Section’s 
policy or the ABA’s policy established a 
“quota,” but the Supreme Court rejected 
that criticism, and noted that the ABA 
had reacted to the Court’s earlier opinion 
by adding language to the ABA’s policy, 
stating that this “is a policy of inclusion 
and not exclusion. To that end, if a CLE 
panel is not otherwise diverse, program 
organizers will add panel participants 
who bring diversity to achieve the goal 
of this policy.” The Florida Supreme 
Court still considers this a quota policy. 

HAWAI’I – Scutt v. Norton, 2021 WL 
5989107 (D. Hawai’i, Dec. 17, 2021), is 
yet another illustration of the perils of pro 
se litigation. Jason Scutt, a transgender 
woman, rented housing from defendants 
Martin and Karen Norton. She claims 

that as they discovered her gender 
identity (for example, seeing through 
a window that she was cross-dressing 
in her apartment) they became hostile 
and eventually she was forced to leave 
after enduring unwelcome comments 
and other events she conceived as 
insults. She alleges violations of the 
Fair Housing Act due to her religion and 
gender. (Religion enters in from their 
invitation to her to celebrate Christmas 
with them, which she declined due to 
its conflict with Chanukah.) The court 
dismissed her first and first amended 
complaints for pleading deficiencies 
and told her that the Second Amended 
Complaint (SAC) was her last chance 
to meet the pleading requirements. 
Judge Jill A. Otake granted defendants’ 
motion for judgment on the pleadings, 
finding that the SAC did not solve the 
pleading deficiency problem. In short, 
Judge Otake found that Scutt did not 
plead facts that would tend to show that 
the problems she claimed to experience 
were due to her religion or gender. It 
was not even clear that she was evicted, 
just that when she decided she was 
going to leave she stopped paying rent, 
so she owed rent at the time she left, 
which coincided with the terminal date 
of her lease. It seems clear from the 
court’s description of her allegations 
that Scutt felt persecuted and attributed 
that persecution to her religion and 
gender, but that she proved unable to 
frame a complaint that would contain 
facts tending to show that her landlords’ 
actions were motivated by hostility 
to her religion or gender. From Judge 
Otake’s brief description of plaintiff’s 
allegations, we might conclude that in 
fact her gender, at least, was a motivating 
factor, but she failed to connect the dots 
and undermined her allegations with 
factually conflicting statements, thus 
making it plausible for the judge to 
conclude that Scutt had failed to allege 
facts sufficient to support a claim for 
intentional discrimination because of 
her gender. A competent civil litigator 
might have been able, through diligent 

investigation, to uncover the kinds 
of facts that would support a sex 
discrimination claim under the FHA. 
Judge Otake was appointed by President 
Donald J. Trump.

ILLINOIS – According to a December 
1 article in Bloomberg Daily Labor 
Report, the parties in Lebel v. Insight 
Securities, Inc., No. 1:18-cv-08432, 
reached a settlement of the lesbian 
Miami branch manager’s age and sex 
discrimination claims shortly before 
trial was to begin, thus saving the 
prospective jurors the bother of being 
screened for COVID-19 in order to 
come into the courthouse for voir 
dire. The case was pending in the U.S. 
District Court for the Northern District 
of Illinois. A year earlier, District Judge 
Edmond Chang, rejecting summary 
judgment, found a jury question on 
the issue of whether Sandra Lebel 
was discharged because the defendant 
had severed its relationship with the 
two “primary clients” serviced by that 
branch, or alternatively because of 
discriminatory motivation based on age 
or sexual orientation. The settlement, 
terms of which were not disclosed in 
the papers filed in court, was reached 
on November 30. Lebel is represented 
by Robert J.L. Robertson of Robertson 
Duric.

IOWA – InsideHigherEd.com reported 
December 8 that the University of 
Iowa will pay nearly $2 million in 
legal fees after federal courts ruled 
that it had violated the constitutional 
rights of Business Leaders in Christ 
and Intervarsity Christian Fellowship 
when it withdrew student organization 
registration for both groups as a result 
of their exclusionary membership and 
leadership polices regarding sexual 
orientation and gender identity – 
which violated the University’s anti-
discrimination policy. Both court rulings 
rested on findings that the University had 
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been inconsistent in applying the policy 
to student organizations. As a result, 
the policies are not rules of “general 
applicability,” so Employment Division 
v. Smith does not control, and the courts 
found that the University’s reasons for 
denying registration status to the two 
organizations but not to other student 
groups that restricted membership on 
other grounds did not survive strict 
scrutiny under the 1st Amendment Free 
Exercise Clause. 

MARYLAND – George Connolly, a gay 
man living with HIV, will be allowed to 
pursue his claim that his state employer 
subjected him to sexual orientation 
discrimination, failure to accommodate 
his disability (HIV infection), and 
retaliatory termination, as a result of 
a ruling on pretrial motions by Chief 
U.S. District Judge James K. Bredar 
in Connelly v. State of Maryland 
Department of Human Services, 2021 
WL 6000076 (D. Md., Dec. 20, 2021). 
Plaintiff was first hired as a contract 
employee by the Charles County 
Government Department of Social 
Services in 2015, becoming a full-time 
employee in 2017. In 2019, he applied 
for a promotion that would transfer 
him to the Baltimore City Department 
of Social Services, which hired him on 
May 8, 2019, but he was surprised by his 
first paycheck, finding that he had not 
been hired at the grade and salary he 
had been promised. He filed a complaint 
and then a union grievance, resulting in 
a settlement conference, at which he 
was told that “if he was unhappy, he 
could transfer back to Charles County, 
or apply to another position.” He claims 
that after the settlement conference, 
he suffered retaliation, including an 
unfavorable transfer to a new supervisor 
who “was known around the workplace 
for being a supervisor that employees 
were transferred to specifically to make 
them quit.” He also claimed that after 
the settlement conference the employer 
disclosed his sexual orientation and 

HIV status without his consent, 
resulting in “workplace conversations” 
and “inappropriate personal questions” 
directed to him, which caused him to 
feel “extremely harassed.” He decided 
to seek a new job, generating interviews 
and at least one offer, but these 
opportunities “ultimately fell through 
when hiring managers checked [his] job 
references,” leading him to believe that 
the supervisor was providing negative 
references. He also claimed that before 
the settlement conference the employer 
had accommodated his HIV situation 
with time off for doctor appointments, 
but after the conference he was “flagged 
for unexcused absences” when he 
had doctor appointments, resulting in 
loss of pay, also affecting his benefits 
and retirement account. Then he was 
fired after the hospital where he was 
receiving treatment turned down a 
request from the employer for his 
medical records, which the employer 
was purportedly seeking to confirm his 
claims regarding medical time off. This 
led to his termination for “submitting 
false medical records . . . in an effort 
to fraudulently secure paid time.” He 
claims this reason was pretextual and 
the hospital denied ever accusing him of 
fraud or false production of documents. 
His first complaint (pro se at that 
point?) was a disaster, but amended 
complaints seem to have cured most of 
the problems (after obtaining counsel?). 
In ruling on the motion to dismiss, the 
court found his allegations insufficient 
to support a retaliatory hostile work 
environment claim, but the court denied 
the dismissal motion with respect to 
sexual orientation discrimination, 
failure to accommodate, and retaliatory 
termination. Connelly’s lawyers are 
Megan Schumm and Denise Clark of 
Clark Law Group PLLC, Washington, 
D.C. Chief Judge Bredar was appointed 
by President Barack Obama.

MICHIGAN – A three-judge panel of 
the Court of Appeals of Michigan issued 

a unanimous per curiam ruling that the 
former same-sex partner of a woman 
who gave birth to a child during their 
relationship does not have standing to 
seek custody of the child, since she was 
neither biologically related to the child 
nor had she adopted the child. Pueblo 
v. Haas, 2021 WL 6130700, 2021 Mich. 
App. LEXIS 7329 (Dec. 28, 2021). Carrie 
Pueblo and Rachel Haas lived together 
as partners for more than a decade, but 
had ceased their romantic relationship 
by the time same-sex marriage became 
available in Michigan as a result of 
the Obergefell decision in 2015. Haas 
conceived a child through in-virtro 
fertilization in 2008. Pueblo alleges that 
both women parented the child, even 
after their relationship had ended, until 
in 2017 Haas barred Pueblo from further 
contact with the child. Pueblo sued for 
custody in 2020, but her complaint was 
dismissed by the trial court on standing 
grounds, finding that she was not a 
“parent” or a “third party” authorized 
to seek custody under the provisions of 
Michigan’s Child Custody Act of 1970 
(CCA). The Court of Appeals found that 
this ruling was correct. The statutory 
definitions clearly excluded somebody 
in the position of Pueblo from standing 
to sue for custody, despite her de facto 
relationship with the child during the 
early years of its life. The court rejected 
a variety of equitable theories advanced 
by Pueblo, and distinguished its ruling 
in LeFever v. Matthews, 2021 Mich. 
App. LEXIS 2109 (2021), upon which 
Pueblo had relied. In LeFever, a lesbian 
couple produced twins through in-vitro 
fertilization of one woman’s eggs with 
donor sperm, and then implantation 
of the ovum in the other woman, who 
bore the children. In that case, the court 
found that the biological mother of the 
children and the birth mother of the 
children were both “natural parents” 
under Michigan law, relying on the 
physical bond between the birth mother 
and the twins. Furthermore, although 
Michigan recognizes the “equitable 
parent” doctrine in cases involving 
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legally married heterosexual couples, 
the court was unwilling to stretch that 
doctrine to declare that Pueblo and Haas 
were “equitably married” at the time 
Haas gave birth to the child. The court 
pointed out that in Lake v. Putnam, 894 
N.W.2nd 62 (2016), a dispute between 
lesbian partners, it had “declined to 
extend the equitable-parent doctrine 
by imposing the status of marriage 
upon a couple who had never married.” 
The court in Lake, referring to prior 
Michigan precedents, insisted that the 
equitable parent doctrine applied only 
when a child was born “in wedlock.” 
Thus, the court concluded that Pueblo 
was a “third person” under the statute 
and had not established the “requisite 
factors for standing.” The court also 
rejected Pueblo’s asserting of due process 
and equal protection claims based on 
the “right to procreate,” because her 
argument “did not establish that she was 
treated differently than a heterosexual 
person or homosexual male would 
be under the same circumstances.” 
Concluded the court, “The trial court 
reasoned that the parties were never 
married, plaintiff has no biological 
relationship with the child, and plaintiff 
did not adopt the child, and therefore was 
not a parent of the child under the CCA.” 
The court also found that this ruling did 
not violate Obergefell, and that Pueblo 
did not have standing to assert an equal 
protection claim on behalf of the child. 
Pueblo is represented by Reh A. Starks. 
Haas is represented by George T. Perrett.

MISSOURI – NBCNews.com reported 
that a jury found on December 15 that 
the Blue Springs School District had 
unlawfully discriminated against a 
transgender boy by refusing to allow 
him to use the boys’ restrooms or locker 
rooms at Delta Woods Middle School 
and the Freshman Center. The Blue 
Springs district is near Kansas City, 
Missouri. The student, who sued under 
a pseudonym, had a legal name-change 
in 2010, obtained an amended birth 

certificate designating him as male 
and reflecting his new name in 2014. 
He filed suit in 2015. Thus, although 
the state recognizes him as a boy, the 
school district did not as far as these 
facilities went, even though the plaintiff 
participated in boys’ physical education 
classes and athletics while attending the 
middle school. He did not participate in 
fall sports at Freshman Center because 
he was barred from using the boys’ 
locker room or restrooms. The jury 
awarded damages of $4 million, most 
of which was categorized as punitive 
damages. The school district indicated it 
would seek “appropriate relief” from the 
trial court and the court of appeals “if 
necessary.” The chances that the court 
would allow damages that large to stand 
seem slight.

NEW YORK – Morgan Stanley & 
Co. and Mahmoud Latif have reached 
a tentative settlement of Latif’s 
discrimination claims, which are 
pending in arbitration while Latif’s 
lawsuit before U.S. District Judge Denise 
Cote (S.D.N.Y.) is stayed, according 
to Bloomberg Daily Labor Report, 
December 1. Latif complained of hostile 
environment harassment particularly 
due to his gay sexual orientation and his 
Muslim religion. Latif had originally 
filed suit as “John Doe,” but Judge 
Cote held in May 2019 that he could 
not proceed under a pseudonym. The 
case then turned to whether Latif had 
to bring his claim to arbitration under 
an agreement he signed as a condition 
of employment with Morgan Stanley 
in 2017, in light of the subsequently-
enacted New York law exempting sexual 
harassment claims from arbitration. In 
June 2019, Judge Cote avoided ruling 
on whether the Federal Arbitration 
Act preempts the New York law by 
concluding that it didn’t apply to claims 
that arose before the New York law 
went into effect. Judge Cote entered a 
“discontinuance” after the company’s 
lawyers notified the court that the parties 

are finalizing the terms of a settlement 
agreement. The case can be restored to 
the court’s calendar if a final agreement 
is not reached by December 31. Latif is 
represented by Abe Melamed, Derek 
Smith Law Group, New York City.

NEW YORK – U.S. District Judge 
Nicholas G. Garaufis denied the 
employer’s motion for summary 
judgment on a hostile work environment 
same-sex harassment claim by Shawn 
Burke, a former kitchen staff employee 
at the Bonefish Grill in Rockville 
Centre, New York. Burke v. Villa, 2021 
WL 5591711 (E.D.N.Y., Nov. 30, 2021). 
Burke alleged that the assistant culinary 
manager, Jose Villa, subjected him to 
repeated unwanted touching and sexual 
propositions, and that Burke’s complaints 
to management only temporarily 
interrupted Villa’s offensive conduct. 
Burke was eventually discharged about 
attendance problems, but he claimed 
that the discharge was retaliation for his 
complaints about Villa. He originally 
filed his complaint alleging violations of 
Title VII and the New York State Human 
Rights Law, and the Family and Medical 
Leave Act, as well as assault and battery 
against Villa, in the state court on Long 
Island, but the employer removed the 
matter to federal court. The court found 
that the employer had legitimate reasons 
to discharge Burke over missed shifts (as 
to which some of his explanations were 
fabricated, and so granted summary 
judgment to the employer on those 
claims. The judge found that there were 
fact questions precluding summary 
judgment on the hostile environment 
claims, as well as the tort claims against 
Villa. Other claims had washed out of the 
case earlier during pretrial maneuvering. 
Villa is a married heterosexual man 
with children, prompting the employer 
to argue that Villa had no sexual interest 
in Burke as necessary to ground a same-
sex harassment claim, but the court was 
not convinced, describing as “without 
merit” the argument that “Villa could 
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not have engaged in sexually-motivated 
conduct toward Burke, because he is 
in a heterosexual marriage and has 
children.” Was the employer’s counsel 
feigning ignorance about the “down 
low” phenomenon or the existence 
of bisexuality? At any rate, absent a 
settlement there will be a trial on Burke’s 
sexual harassment and assault and 
battery charges. Burke is represented 
by Jon Choate and Scott Will Clark, of 
Shegerian & Associates, NYC.

OHIO – U.S. District Judge Edmund A. 
Sargus, Jr., denied motions for summary 
judgment by the Ohio State Highway 
Patrol and four of its employees who 
were sued under Title VII and 42 
USC 1983 by Stacey Arnold Yerkes, a 
lesbian who had retired in order to avoid 
being discharged or having to accept 
a demotion as part of a “last-chance-
agreement” (LCA) that would have 
effectively put her on probation. Yerkes 
v. Ohio State Highway Patrol, 2021 U.S. 
Dist. LEXIS 247838 (S.D. Ohio, E. Div., 
December 30, 2021). In opposition to 
the summary judgment motion, Yerkes 
presented deposition testimony by a 
lieutenant backing up her claim that the 
four individual defendants frequently 
spouted misogynistic and homophobic 
statements about women who worked 
at the Patrol, including statements 
reflecting anti-lesbian stereotypes. After 
she filed EEOC charges after attempts 
to combat this hostile environment 
through internal grievances were 
unavailing, the four defendants seized 
upon a tattoo on Yerkes’ forearm that 
technically violated Patrol appearance 
standards to prompt an investigation 
against her, which resulted in her being 
told she would be discharged if she did 
not accept the LCA that would demote 
her and require her to have the tattoo 
removed. Rather than have a discharge 
on her record, she retired after 14 years 
as a member of the Patrol. In opposing 
the summary judgment motion, she also 
presented evidence that two male Patrol 

members with tattoos had not been 
subjected to any discipline, and that upon 
her resignation her position as Criminal 
Interdiction Training Sergeant was filled 
by a heterosexual male. Judge Sargus 
concluded that summary judgment 
against her was inappropriate on her 
claim that her “constructive discharge” 
was discriminatory, that the tattoo 
issue was a pretext for discrimination, 
and that the reporting of her tattoo and 
subsequent investigation was retaliation 
for her filing her EEOC charge. The 
defendants argued that the evidence 
about misogynistic and homophobic 
statements was time-barred, but the 
judge pointed out that Yerkes’ complaint 
was limited to the constructive discharge 
and retaliation, and the evidence about 
statements by the individual defendants 
was relevant on the issue of their 
motivation in trying to force her out of 
the Patrol. He also noted that a “cat’s-
paw” theory could support her argument 
that the actions of the four defendants 
influenced the higher-level officer who 
made the decision to discharge her if 
she did not take the LCA,” and that this 
LCA was onerous enough to count as an 
adverse personnel action relevant to her 
constructive discharge and retaliation 
charges. The suit again the Highway 
Patrol is grounded in Title VI, and 
the claims against individual Patrol 
members are based on Section 1983 for 
violation of her Equal Protection rights 
(as Title VII is limited to claims against 
the employer entity, while Section 
1983 claims can be asserted against 
government officials for violation of 
constitutional rights). The court rejected 
the individual defendants’ qualified 
immunity argument, commenting 
that “there is clearly established law 
protecting female employees from 
arbitrary discrimination based on sex 
or sexual orientation for Sec. 1983 
purposes” so the defendants “were ‘on 
notice that their conduct was unlawful.’” 
Thus, Sargus concluded, a reasonable 
juror could find an equal protection 
violation based on the facts alleged in 

the summary judgment record, and the 
complaint and s.j. testimony provided 
jury questions on all disputed points. 
Yerkes is represented by Jason E. 
Starling, of Willis, Spangler, Starling, 
of Hilliard, OH, and John C. Camillus 
of Columbus, OH. Judge Sargus was 
appointed by President William J. 
Clinton.

OKLAHOMA – In Cheatham v. 
Mayorkas, 2021 U.S. Dist. LEXIS 
240362 (W.D. Okla., Dec. 16, 2021), 
Terrence Cheatham, a gay African-
American former Transportation 
Security Administration (TSA) Security 
Officer at Will Rogers World Airport 
(Oklahoma City), asserted claims under 
Title VII for hostile work environment 
and discrimination based on race and 
sex, including discriminatory discharge. 
Senior U.S. District Judge Stephen P. 
Friot granted motions to dismiss on 
the hostile environment claim and the 
discrimination claim to the extent it 
relied on four incidents that occurred 
prior to Cheatham’s discharge: (1) a 
supervisor telling Cheatham that he 
was the “gayest officer in the TSA”; 
(2) denial of bereavement leave for 
a deceased newborn nephew, (3) 
questioned by his supervisor when he 
made a second request for bereavement 
leave; and (4) required to work 
overtime on his day off. As to the 
hostile environment claim, Homeland 
Security asserted that Cheatham had 
not exhausted administrative remedies 
and had not alleged facts sufficient to 
establish that the four alleged disparate 
treatment incidents were part of the 
same alleged hostile work environment 
and were not sufficient to show severe 
and pervasive harassment. The hostile 
environment claim was dismissed 
without prejudice, the judge noting that 
Cheatham’s briefing in opposition to the 
motion had not responded to defendants’ 
arguments, instead merely stating 
that he “voluntarily dismisses and/or 
withdraws the claim.” As to the four 
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alleged incidents, the court agreed with 
defendant that none of them involved 
an “adverse employment action,” so an 
essential pleading element was lacking. 
However, Judge Friot refused to dismiss 
the discriminatory discharge claim. 
Defendant argued the claim should be 
dismissed because the complaint does 
not identify “proper comparators” to 
prove discrimination, but Judge Friot 
pointed out that Cheatham has not 
yet had the opportunity to conduct 
discovery, and it was enough for him to 
have alleged generally that the discharge 
took place “under circumstances giving 
rise to an inference of discrimination,” 
a requirement here met by allegations 
that “his employer treated him 
differently from other employees that 
were similarly situated.” Defendant also 
moved in the alternative for summary 
judgment, which the court also denied. 
Here, defendants argued that the 
employees mentioned in Cheatham’s 
complaint as having been treated more 
favorably than Cheatham were not 
“similarly situated,” but this presents 
a factual dispute. Cheatham’s attorney 
had submitted an affidavit explaining 
“the specific reasons he cannot present 
facts essential to justify his opposition 
to summary judgment” without being 
able to conduct further discovery. The 
judge observed that “requests for further 
discovery should ordinarily be treated 
liberally,” and that counsel’s affidavit “is 
sufficient to warrant further discovery 
before Cheatham is required to respond 
to a summary judgment motion.” 
Cheatham is represented by Cynthia 
Rowe D’Antonio, of Green Johnson 
Mumina & D’Antonio, Oklahoma City. 
Judge Friot was appointed by George W. 
Bush. 

WASHINGTON – In Samuel P. v. 
Commissioner of Social Security, 2021 
WL 5769404 (W.D. Wash., Dec. 6, 
2021), U.S. Magistrate Judge Theresa L. 
Fricke gave close scrutiny to a decision 
by Administrative Law Judge Joanne 

Dantonio denying disability benefits to 
a transgender man who suffered from 
numerous physical problems in addition 
to gender dysphoria and various mental 
issues. In an unusual reversal of an ALJ 
ruling as to which the Social Security 
Appeals Panel had denied review, Judge 
Fricke determined that Judge Dantonio 
had erred in her treatment of the testimony 
of three experts – a psychiatrist, a 
medical doctor, and a licensed mental 
health counselor, all of whom examined 
the claimant – and the claimant’s own 
testimony about her physical and mental 
condition. The experts all opined as to 
substantial limitations on the claimant’s 
ability to work, but the ALJ rejected 
their conclusions on grounds that Judge 
Fricke deemed insufficient. However, 
Judge Fricke deemed the record as it 
stood inadequate to support a court 
order to grant benefits, and remanded for 
further consideration of the application 
in light of the errors that Fricke found 
when examining the ALJ’s reasoning. 
The opinion is worth reading for those 
practicing in the field of contested 
Social Security disability claims, as 
Judge Fricke has produced a detailed 
opinion on the evaluation of expert 
medical testimony. The claimant’s 
gender dysphoria was definitely a factor 
in the disability analysis, but did not 
receive extensive mention in the opinion, 
which focused more on Judge Fricke’s 
criticism of ALJ Dantonio’s application 
of the review function. We have rarely 
seen such a detailed critique of an ALJ’s 
assessment of the evidence in a disability 
benefits proceeding.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

CALIFORNIA – In an instance of the 
application of California’s ban on the 
“homosexual panic” defense, the 3rd 
District Court of Appeal reversed a 
murder conviction and remanded for 
retrial in People v. McHatton, 2021 

WL 6123948 (Dec. 28, 2021). The 
introductory paragraphs of the opinion 
by Presiding Justice Vance Raye 
concisely present the story: “Defendant 
Christopher Eugene McHatton killed 
Steven Johnson with a hammer. At trial, 
defendant testified that he was sleeping 
in a shed with Johnson and woke up 
to find Johnson orally copulating him. 
Defendant pushed Johnson off and 
punched him, which led to a fistfight 
between the two. When Johnson started 
swinging a four-by-four at defendant, 
he grabbed a hammer and hit Johnson 
repeatedly on the head. The jury 
convicted defendant of second-degree 
murder. Defendant claims the trial 
court erred by modifying CALCRIM 
No. 570, the pattern instruction on 
voluntary manslaughter in the heat of 
passion, to include language from Penal 
Code section 192, subdivision (f), which 
provides that discovery of the sexual 
orientation of the victim, including in 
the course of nonforcible, unwanted 
romantic or sexual advances, is not 
objectively reasonable provocation 
to reduce murder to manslaughter. 
Defendant argues this instruction is 
inapplicable to the facts and evidence 
presented at trial and misled the jury 
to conclude that Johnson’s conduct 
could not be objectively reasonable 
provocation. We agree and reverse the 
judgment. In addition, for guidance on 
remand, we explain that the trial court 
did not err in rejecting defendant’s 
request to insert in CALCRIM No. 505, 
the pattern instruction on self-defense, 
reference to oral copulation and sodomy 
as ‘forcible and atrocious’ crimes from 
which defendant could justifiably defend 
himself. We do not address defendant’s 
other contentions.” 

MISSOURI – In State v. Davie, 2021 WL 
6048864 (Mo. Ct. App., Dec. 21, 2021), 
the Missouri Court of Appeals upheld 
the conviction and sentencing of Ronald 
L. Davie for having anal sex with his 
adult son, J.Y., who “had experienced 
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physical and intellectual disabilities 
since birth.” Years before, Davie had 
left the family home, where J.Y., then 
age 32, lived with his mother and sister. 
Due to the timing of their jobs, there 
were brief periods during the day when 
J.Y. was home alone. On April 26, 2017, 
when his mother returned home from 
work, she noticed an unfamiliar vehicle 
parked outside. She came in and found 
J.Y. “sitting on the couch with his pants 
and underwear down to his ankles.” 
She believed he was preparing to dress 
to attend a party, and she continued 
upstairs to her bedroom to lie down. 
Then she heard sounds of somebody 
walking quickly through the house to 
leave through the front door, and she 
called out to J.Y. to ask who had gone 
out of the door. J.Y. said, “my daddy.” 
Ultimately the story came out about 
anal sex, and after attending the party, 
mother took J.Y. to a hospital where 
an examination revealed Davie’s DNA 
present on an anal swab mingled with 
J.Y.’s DNA, confirming J.Y.’s account 
of his father penetrating him anally. At 
trial, a jury convicted Davie of sodomy 
and incest and he was sentenced to life 
in prison. A forensic expert who spent 
hours interviewing J.Y. and investigating 
the situation testified that J.Y. was not 
intellectually capable of consenting to 
sex. On appeal, Davie argued that the 
trial court wrongly kept from the jury 
evidence of J.Y.’s sexual history, as well 
as evidence that Davie hoped would 
convince the jury that because of his 
exposure to religious teachings J.Y. was 
likely to have lied about what happened 
because he considered homosexuality to 
be sinful. The court of appeals rejected 
Davies’ argument, finding the past 
sexual history evidence inadmissible, 
finding that it was not probative on the 
determinative issue whether J.Y. was 
capable of giving informed consent to 
engage in sex. The evidence that he had 
engaged in sex in the past was deemed 
irrelevant to this. The court pointed out 
that if the trial judge had admitted the 
proffered evidence, it would have been 

prejudicial to Davie, opening up a line 
of questioning that would have revealed 
this was not the first time he had anal sex 
with J.Y., and also that he had engaged 
in phone sex with J.Y. in the past. The 
court also wrote, “The circuit court did 
not abuse its discretion in excluding 
evidence related to J.Y.’s knowledge of 
his mother’s and church’s position on 
homosexuality as it was irrelevant to the 
issue of whether J.Y. had the capacity to 
consent to sexual contact with Davie.” 
The court remanded for a correction 
to the written judgment, which had 
mistakenly provided that the sentences 
for sodomy and incest be served 
concurrently when the trial judge had 
meant them to be served consecutively. 
This sounds like a trivial difference, 
since the sodomy sentence was for life, 
but presumably it would affect the issue 
of parole. 

WISCONSIN – In a fascinating 
recounting of detective procedure, 
the Court of Appeals of Wisconsin 
rejected a claim by a man convicted 
of possessing child pornography and 
sexual exploitation of a minor, that his 
defense counsel rendered ineffective 
assistance by not challenging the search 
warrant that had led to discovery of the 
defendants’ horde of child pornography 
and other evidence. State v. Fedie, 2021 
Wisc. App. LEXIS 1190, 2021 WL 
6122760 (Dec. 28, 2021). Facebook 
sent a Cybertip about possible child 
pornography posted on its site to 
the National Center for Missing and 
Exploited Children, which forwarded the 
photo and tip to the Eau Claire County 
Sheriff’s Office for investigation. A 
detective was able to determine the 
identity of the person who posted the 
picture in question and obtained a 
search warrant of his home, where he 
discovered various electronic devices 
storing more than a hundred examples of 
naked depictions of boys. He also found 
twitter messages which he deemed to 
be chatter about sex with boys. The 

defendant, in his twenties, was arrested 
and ultimately convicted and sentenced 
to several years in prison. On appeal, 
he challenged the characterization 
of the picture posted to Facebook as 
child porn – a rather futile argument, 
given the court’s graphic description 
of the picture – and complained that 
his counsel had failed to challenge the 
validity of the search warrant. The 
Court of Appeals reviewed in detail the 
evidence presented to the magistrate to 
obtain the warrant and determined that 
a challenge would not be meritorious, 
thus defense counsel’s decision not to 
challenge it was a tactical decision that 
did not constitute ineffective assistance. 
The opinion is particularly interesting 
for its detailed recounting of how the 
detective was able to follow the Cybertip 
through to an identification of the 
defendant, which required cooperation 
from Facebook and AT&T. Among 
other interesting points in the opinion 
was the detective’s testimony that 
references in the twitter conversations 
to “boi” and “twink” were “commonly 
used terms for underage males in 
child pornography.” The defendant 
contended that this was inaccurate 
and misleading, arguing that the terms 
could refer to young men of legal age 
for sex. The court pointed out that the 
detective testified at having investigated 
numerous child pornography cases, 
following up between sixty and seventy 
Cybertips, and had become “familiar 
with how individuals communicate 
with others involved in the child 
pornography community. Based on his 
experience and training,” the detective 
stated that “’boi’ refers to an ‘underage 
male. Usually homosexual,’ and ‘twink’ 
also refers to ‘underage males.’ He 
acknowledged that the terms could also 
refer to young, homosexual men of a 
legal age, but he testified that his agency 
conducted numerous undercover chat 
investigations in which the terms were 
commonly used in relation to underage 
males.” Based on this testimony, the 
court concluded that defendant had 
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failed to meet his burden of “showing 
by a preponderance of the evidence” 
that the detective “defined ‘boi’ and 
‘twink’ with a reckless disregard for the 
truth.” But, in any event, the court found 
that if this evidence was excluded, there 
remained sufficient evidence to support 
probable cause for issuing the search 
warrant. The discussion of methodology 
suggests that people who assume their 
twitter conversations and Facebook 
posting can’t get them in trouble with 
law enforcement are living in a dream 
fantasy. The court designated the 
opinion as unpublished, so don’t tell 
anybody that you read about it here!

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

U.S. COURT OF APPEALS – THIRD 
CIRCUIT – Representing herself in 
the Court of Appeals, transgender 
inmate Vanessa L. Naisha achieves a 
partial victory: summary judgment 
was vacated and remanded on her 
claim for injunctive relief against male 
officers strip-searching her. The court 
also writes on the interplay between 
exhaustion under the Prisoner Litigation 
Reform Act [PLRA] and the Prison 
Rape Elimination Act [PREA]. The per 
curiam, non-precedential opinion in 
Naisha v. Metzger, 2021 WL 5632063 
(3d Cir., Dec. 1, 2021), was issued by 
Circuit Judges Joseph A. Greenaway, 
Jr., and Cheryl Ann Krause (both 
Obama) and Circuit Judge Stephanos 
Bibas (Trump), sending the case back to 
U.S. District Judge Richard G. Andrews 
(D. Del.). Naisha was removed from 
her cell and strip-searched by male 
officers, over her protests. The officers 
laughed at her breasts. Naisha filed a 
PLRA complaint and a grievance. The 

grievance was referred to the PREA 
officer, with the advisory that the 
incident was not grievable. Naisha was 
informed that her PREA complaint was 
deemed “unfounded,” but it was subject 
to further internal administrative 
review. She did not receive a final 
decision for several months, during 
which time she commenced the federal 
suit. Judge Andrews granted the 
officers qualified immunity on Naisha’s 
damages claim. The Circuit court 
affirms, noting nothing in 2018 advised 
officers that they were acting illegally 
when searching a transgender female. 
[How about the PREA regulations, 
effective 2012? See 28 C.F.R. § 115.15 
(“Limits to cross-gender viewing and 
searches”)]. See also, Shaw v. D.C., 
944 F. Supp. 2d 43, 55 (D.D.C. 2013) 
(male defendants were not entitled 
to qualified immunity for searching 
transgender female arrestee who had 
undergone surgery and whom officers 
knew). Regardless, the Circuit finds 
that qualified immunity does not bar 
injunctive relief, so it turns to whether 
Naisha had exhausted administrative 
remedies under the PLRA. She had. 
The grievance system was exhausted 
once she was told that the incident 
would be handled under PREA. PREA 
was exhausted under either of two 
theories: (1) she was not required to 
appeal a finding of “unfounded”; or 
(2) the “administrative review” after 
the finding was not done within 90 
days, as required by PREA regulations, 
28 C.F.R. §§ 115.52(d)(1) & (4). See 
Shifflett v. Korszniak, 934 F.3d 356, 
365 (3d Cir. 2019) ( “as soon as a prison 
fails to respond . . . within the time 
limits prescribed by its own policies, 
it has made its administrative remedies 
unavailable”). On remand, Judge 
Andrews should reconsider appointing 
counsel and determine whether Naisha 
still needs injunctive relief under 
Parkell v. Danberg, 833 F.3d 313, 332-
34 (3d Cir. 2016). The court should 
apply a “liberal” standard to amending 
the complaint.

FLORIDA – In Shorter v. Garland, 
2021 WL 6062280 (N.D. Fla., Dec. 22, 
2021), transgender plaintiff Christopher 
Shorter sues the U.S. Attorney General 
for failure to accommodate her 
disability of gender dysphoria under 
Section 794(a) of the Rehabilitation Act. 
In relevant part to Law Notes’ readers, 
the magistrate judge recommended that 
the A.G. receive summary judgment 
because of the exclusion from protection 
under the Rehabilitation Act of “gender 
identity disorders not resulting from 
physical impairments,” under 29 U.S.C. 
§ 705(2)(F)(i). The A.G. did not make 
this argument to the magistrate. Instead, 
the A.G. argued that Shorter’s dysphoria 
was not disabling and that, if it were, it 
was adequately accommodated – i.e., 
a defense on the merits. Senior U.S. 
District Judge William Stafford ruled 
that the exclusionary language of the 
Rehabilitation Act was subject to dispute 
and not appropriate for summary 
judgment, citing, inter alia, an opinion 
of the Obama Justice Department; a 
law review article, Barry & Levi, “The 
Future of Disability Rights Protections 
for Transgender People,” 35 Touro L. 
Rev. 25, 53–65 (2019) (citing cases); 
and Blatt v. Cabela’s Retail, Inc., 2017 
WL 2178123, at *3 (E.D. Pa. May 18, 
2017). Judge Stafford returned the 
case to the magistrate judge for further 
proceedings on the merits. Inmate 
Shorter is represented by Marie A. 
Mattox, Tallahassee, FL.

ILLINOIS – In one of the few (only?) 
statewide class actions of transgender 
state prisoners, Chief U.S. District Judge 
Nancy J. Rosenstengel has issued notice 
that she intends to appoint a F.R.C.P. 53 
master to oversee compliance with the 
injunctive relief in the case of Monroe v. 
Meeks, 2021 WL 5882129 (S.D. Ill., Dec. 
13, 2021). The class includes transgender 
women and men and is composed of 
“all prisoners in the custody of IDOC 
who have requested evaluation or 
treatment for gender dysphoria” – about 
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130 people, so far. Judge Rosenstengel 
issued a preliminary injunction in 
December 2019 that required Illinois 
DOC to identify class members and 
start sorting them into triads of care, 
including hormone therapy and pre-
surgery. She also required staff training 
on transgender care and adoption of 
policies on searches, commissary, 
and standards for surgery. Plaintiffs’ 
counsel moved for appointment of a 
master in January of 2021, but Judge 
Rosenstengel gave the parties more time 
to reach compliance. In August of 2021, 
she conducted a hearing, renewed the 
injunction, and added additional relief, 
including more monitoring of hormonal 
labs and of surgical cases, with 
deadlines and regular “compliance” 
reports. In December of 2021, she found 
that compliance was still far away and 
served notice under 18 U.S.C. § 3626 (a 
Prison Litigation Reform Act – PLRA 
– requirement) that she intended to 
appoint a monitor. Defendants’ reports 
on each class member (filed under seal) 
were both inadequate and beyond the 
ability of the court to analyze without a 
monitor. Reports on surgical cases were 
often absent or posed similar evaluative 
problems. Some institutions (all but 
one of which reported trans inmates) 
did not provide commissary according 
to the class members’ identification, 
and the transfer of transgender inmates 
to institutions consistent with their 
gender identity was not proceeding 
as promised. Training and quality 
assurance programs were also not in 
place as directed. She concluded: “the 
post-trial remedial phase of this matter 
is sufficiently complex to exceed the 
Court’s ability to effectively and timely 
evaluate the records.” The monitor will 
have access to all class members’ records 
and Illinois DOC’s relevant policies, as 
well as all filings under seal. The monitor 
will assess compliance with orders 
regarding treatment of class members 
with hormone therapy, including 
frequency and response to abnormal 
values. The monitor will also evaluate 

staff training and report whether it has 
occurred as ordered and whether staff 
who have religious objections to treating 
transgender patients are removed from 
contact with members of the plaintiff 
class. The monitor will assess whether 
all class members who have requested 
gender confirmation surgery have been 
evaluated, informed of the decision with 
reasons, and told when they may reapply. 
The monitor shall inform the court of 
any denials and the reasons therefor 
and shall oversee the arrangements to 
procure outside surgeons for necessary 
procedures. The monitor shall review 
the cases of any class members denied 
transfers and the privacy arrangements 
provided to those denied for searches 
and showering. All denials will be 
reported to the court. The monitor shall 
also oversee commissary inventory, and 
policies (and actual practice) for cross-
gender searches and the means by which 
transgender inmates are identified on 
Illinois DOC’s records that does not 
violate their privacy to other inmates, 
if they do not want their status known. 
Judge Rosenstengel setups up a system 
for regular reports, with opportunities 
for plaintiffs’ and defendants’ counsel 
to be heard. The appointment and 
compensation of the monitor under 
the Criminal Justice Act is set forth as 
required by 18 U.S.C. § 3626. The Order 
will be reviewed in six months. This 
writer is not aware of another Rule 53 
master in a transgender case.

MISSOURI – Transgender inmate 
Jessica Hicklin won a preliminary 
injunction in her transgender health care 
case some years ago, and a consent order 
was entered agreeing to stop Missouri’s 
“freeze frame” policy statewide, 
whereby inmates would no longer be 
refused hormones unless they had 
received them prior to incarceration. In 
Hicklin’s case, the injunction provided: 
“Defendants shall provide Ms. Hicklin 
with care that her doctors deem 
medically necessary treatment for her 

gender dysphoria, including hormone 
therapy, permanent hair removal, and 
access to gender-affirming canteen 
items.” The case was closed in 2018. 
By 2021, Hicklin was 42 years old, on 
hormones for years, with no expectation 
of release, since she was serving life 
without parole. [Note: In a separate 
action, she seeks resentencing under 
Miller v. Alabama, 567 U.S. 460 (2012), 
since she was given life without parole 
as a juvenile and Miller’s prohibition 
on such sentences was made retroactive 
in Montgomery v. Louisiana, 136 S.Ct. 
718 (2016). This does not substantially 
change her expectation of no release 
soon.] She was ready for the next step 
– confirmation surgery – but Missouri 
DOC would not even provide a pre-
surgical consultation. She went back to 
court. In Hicklin v. Precynthe, 2021 WL 
5881766 (E.D. Mo., Dec. 13, 2021), U.S. 
Magistrate Judge Noelle C. Collins, 
who has the case for all purposes, ruled 
that she could not seek modification 
of the injunction to extend “medically 
necessary treatment” to include gender 
confirmation surgery or a consultation 
for it. Prior to this ruling, Hicklin had 
requested a hearing and defendants 
moved to vacate the injunction under the 
Prison Litigation Reform Act. The court 
heard argument but denied a hearing. 
Judge Collins finds that the standards for 
modification are not meet, but she issues 
an order of “clarification.” She clarifies 
that “the agreed terms of the Permanent 
Injunction do not encompass gender 
confirmation surgery or an associated 
pre-surgical consultation.” In fact, at 
the time of the negotiations, Hicklin 
conceded that she was not seeking 
surgery. Without some guidance from the 
Eighth Circuit that gender confirmation 
surgery would ever be appropriate in a 
prison, Judge Collins declines to find a 
basis for it by implication in a consent 
decree negotiated without reference to 
it (summary of clashes in other circuits 
omitted). With this ruling, Judge Collins 
also denies the motion to dissolve the 
permanent injunction as moot. [Note: 
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This is not quite true, since the statewide 
“freeze frame” injunction remains 
in force, but the practice has been so 
thoroughly repudiated nationwide that 
it is unlikely, having lived without it 
for years, that Missouri would seek its 
reinstatement.] Probably no one would 
win an appeal on this record in the 
Eighth Circuit. Hicklin may be forced to 
commence a new action for surgery. She 
is represented by Law & Schreiner, LLC 
(St. Louis); Lambda Legal (New York, 
Chicago); Salvatore & Prescott, PLLC 
(Evanston); and Robins Kaplan, LLC 
(Minneapolis).

NEW YORK – Pro se plaintiff Ryan-
Mykal S. Bacon brought a civil rights 
case against an officer who, on eight 
occasions over three months, uttered 
homophobic slurs against Bacon (by 
name and cell number) that caused 
other inmates to threaten him. As a 
result of this, Bacon signed himself 
into protective custody. Sometime 
after November 2020, it appears 
Bacon was released, and defendants’ 
affidavits of service list an address 
for him in Elmira, New York. Bacon 
has not communicated with the court 
since November. Defendants moved 
to dismiss for failure to prosecute or, 
alternatively, on the merits for failure to 
state a claim. In Bacon v. Evans, 2021 
WL 5643038 (S.D.N.Y., Dec. 1, 2021), 
U.S. District Judge Kenneth M. Karas 
granted a motion to dismiss for failure 
to state a claim. After the usual judicial 
disapproval of such slurs, Judge Karas 
finds them (however unprofessional) not 
to state a claim for verbal harassment. 
There was never an assault or an 
imminent threat of one (string citations 
in New York federal district courts 
omitted). Construing the remarks as 
a failure to protect claim (by inciting 
inmates to assault Bacon), Judge Karas 
finds no Eighth Amendment violation 
here either. “Verbal statements alone 
do not indicate a substantial threat of 
serious harm.” Ewers v. City of New 

York, 2021 WL 2188128, at *6 (S.D.N.Y. 
May 28, 2021), quoting Desulma v. 
City of New York, 2001 WL 798002, at 
*7 (S.D.N.Y. July 6, 2001). There was 
never an imminent risk, and whatever 
risk existed was ended when Bacon 
signed himself into protection. It is 
thus unnecessary to reach the second 
prong under the Eighth Amendment: 
deliberate indifference to a genuine 
risk. Judge Karas does not stop there, 
however. He continues, finding that 
emotional injury alone is pleaded here, 
and the same is barred by the physical 
injury requirement of § 1997e(e) of the 
Prisoner Litigation Reform Act [PLRA]. 
Judge Kartas finds that § 1997e(e) is a 
“separate and independent” basis “to 
dismiss the Complaint in its entirety.” 
Wrong. This is true for compensatory 
damages for emotional distress, but it 
does not preclude nominal or punitive 
damages for the constitutional tort itself. 
Thompson v. Carter, 284 F.3d 411, 418 
(2d Cir. 2002). This was no need for 
this extraneous (and wrong) dicta. Judge 
Karas then unnecessarily discusses 
the Eleventh Amendment, finding that 
damage claims against the officer in his 
official capacity are barred by sovereign 
immunity. There is an exception for 
ongoing injunctive relief, under Ex parte 
Young, 209 U.S. 123 (1908), but Bacon’s 
injunctive claims appear to be moot by 
virtue of his release. Pugh v. Goord, 
571 F. Supp. 2d 477, 490 (S.D.N.Y. 
2008). Nevertheless, if they were not 
moot, Bacon could not avail himself of 
Young, because he seeks the officer’s 
termination as injunctive relief, which 
is retrospective relief for past conduct 
in Judge Karas’ reading of Young – and 
therefore not within the Young exception 
to sovereign immunity, citing Kearney 
v. Bayside State Prison Admin., 2018 
WL 3122325, at *2, *3 (D.N.J., June 26, 
2018). Judge Karas specifically does not 
decide if termination is ever proper as 
relief under § 1983. He also declines to 
rule on whether Bacon exhausted under 
the PLRA, except to note that the court 
believes that exhaustion is “unlikely.”

NORTH CAROLINA – Gay federal 
inmate Terry L Langford, pro se, 
brought an action under Bivens v. Six 
Unknown Named Agents, 403 U.S. 
388 (1971), claiming that a civilian 
supervisor began a series of verbal 
attacks against Langford for being gay, 
resulting in his eventual harassment by 
other inmates, who were encouraged to 
harass Langford by the supervisor. In 
Langford v. McCoy, 2021 WL 5855820 
(E.D.N.C., Dec. 9, 20210), Chief U.S. 
District Judge Richard E. Myers 
granted defendants’ motion to dismiss 
for failure to exhaust administrative 
remedies under the Prison Litigation 
Reform Act [PLRA]. Langford grieved 
the harassment and alleges that he was 
removed from his job in food services 
in retaliation. Langford filed two 
“informal” grievances in January and 
February 2018. He filed a “formal” 
grievance (BP-8) after he finally received 
a response to his informal grievances in 
July of 2018. The formal grievance was 
denied, and Langford appealed to the 
warden in August of 2018, filing BP-
9. On the warden’s denial, he appealed 
to the regional office of the Bureau of 
Prisons [BOP], filing BP-10. Langford 
says he never received a response to 
his BP-10, so he contacted a member of 
Congress. In March of 2019, BOP wrote 
to Congresswoman Eleanor Holmes 
Norton that its regional office had 
replied to Langford’s appeal. Langford 
maintains that he never received it and 
that he could not appeal to the general 
counsel (PB-11) without attaching the 
document that triggered the final appeal. 
Hence, he argues, he exhausted under 
the PLRA when BOP failed to send him 
a response to his regional appeal. This 
was the holding of the Third Circuit in 
Naisha v. Metzger, 2021 WL 5632063 
(3d Cir., Dec. 1, 2021), this issue of Law 
Notes, citing Shifflett v. Korszniak, 934 
F.3d 356, 365 (3d Cir. 2019). The BOP 
regulations state that an inmate “may” 
treat a failure to answer as a denial, but 
they do not say he/she “must” do so to 
exhaust. 28 C.F.R. §§ 542.14, 542.18. 
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There does not appear to be a Fourth 
Circuit case directly on point. The 
Seventh Circuit agrees with the Third. 
See Lewis v. Washington, 300 F.3d 
829, 831-32 (7th Cir. 2002) (deemed 
administrative remedies exhausted 
when prison officials failed to respond) 
– or at least the factual dispute requires 
a hearing under Kaba v. Stepp, 458 F.3d 
678, 686 (7th Cir. 2006). The Fourth 
Circuit cited both Lewis and Kaba with 
approval in the unpublished decision 
Hill v. Haynes, No. 08-7244 (4th Cir., 
June 2, 2010). The only Fourth Circuit 
case that Judge Myers cites is Graham 
v. Gentry, 413 F. App’x 660, 663 (4th 
Cir. 2011). This is not on point, because 
Graham filed no grievances at all before 
suing. Judge Myers was appointed by 
President Trump in 2019; he became 
Chief Judge in 2021.

VIRGINIA – Pro se transgender 
prisoner Rachel Hallows Sabbats loses 
her motion for a preliminary injunction 
for surgery and transfer to a women’s 
prison in Sabbats v. Clarke, 2021 WL 
5768115 (W.D. Va., Dec. 6, 2021). Senior 
U.S. District Judge James P. Jones rules 
that the part of her motion dealing with 
interaction with other inmates was 
mooted by her transfer. The transfer was 
to another men’s prison, but she failed to 
reallege shower or work harassment, so 
these claims are “moot’ under Incumaa 
v. Ozmint, 507 F.3d 281, 287 (4th Cir. 
2007). As to surgery and transfer to 
a women’s prison, Sabbats does not 
meet the standards for a preliminary 
injunction under Winter v. Nat. Res. 
Def. Council, Inc., 555 U.S. 7, 20 (2008). 
Primarily, she concedes that she is 
receiving medical and mental health 
treatment, and she presents no medical 
evidence that her need for surgery is 
immediate or that she faces imminent 
risk of serious harm if not transferred. 
This is fatal to preliminary relief, citing 
Hill v. Dekalb Reg’l Youth Det. Ctr., 
40 F.3d 1176, 1188–89 (11th Cir. 1994), 
overruled in part by Hope v. Pelzer, 536 

U.S. 730, 739 n.9 (2002). The statement 
of law is probably correct, but the out-
of-circuit citation is weak and sloppy. In 
Hill, the inmate’s complaint was that he 
continued to have blood in his underwear 
the day after he was seen by an “outside” 
gastroenterologist at a community 
hospital. The case did not involve a 
preliminary injunction, and the point on 
appeal was qualified immunity. This is 
hardly the situation here. Moreover, the 
Supreme Court did not grant certiorari 
in Hill. It said in a footnote in Hope that 
the qualified immunity standard in the 
Eleventh Circuit (of which Hill appeared 
in a string of citations) was perhaps a 
“rigid gloss” on qualified immunity, 
which should not have been applied in 
Hope, where the plaintiff was punished 
by being shackled shirtless to a post for 
hours without water in the Alabama sun. 
Hope is a key precedent in prisoners’ 
rights law. Its cavalier use here seems 
to be another example of an Article 
III judge letting a law clerk handle the 
merits of a prisoner case and no one 
trying to understand what is cited, on 
the apparent assumption that nobody 
pays attention to these prisoner cases. 
We’re watching and publicizing them, 
however. Judge Jones was appointed by 
President Bill Clinton.

WISCONSIN – Pro se prisoner Brandon 
A. Thomas alleged that officers at a 
Wisconsin prison verbally harassed 
him about his sexual orientation, 
causing other inmates to threaten him, 
in Thomas v. Lehman, 2021 U.S. Dist. 
LEXIS 248304 (E.D. Wisc., Dec. 31, 
2021). During the pendency of the case, 
Thomas was released; and, despite 
repeated reminders from the court, he 
did not prosecute his lawsuit or respond 
to defendants’ motion for summary 
judgment. U.S. District Judge Pamela 
Pepper grants summary judgment 
to defendants. Half of the opinion 
discusses the special efforts undertaken 
to prompt Thomas to prosecute. The 
other half evaluates the merits of a 

claim for verbal harassment under the 
Eighth Amendment. Although Judge 
Pepper ultimately finds that defendants 
are entitled to summary judgment on 
the merits, the opinion is notable for its 
broad treatment of Eighth Amendment 
claims of verbal harassment in the 
Seventh Circuit under Beal v. Foster, 
803 F.3d 356, 357-59 (7th Cir. 2015), 
with numerous examples of actionable 
conduct. Judge Pepper also finds that 
Thomas’ release moots any claim for 
injunctive relief. 

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

DEPARTMENT OF JUSTICE – On 
December 8, DOJ published in the 
Federal Register the final version 
of regulations under the federal Sex 
Offender Registration and Notification 
Act (SORNA), which had been 
proposed during the final months of the 
Trump Administration. Despite a huge 
volume of adverse comments submitted 
in response to the proposal, the version 
published on December 8 was reported 
to make life even more complicated for 
those listed on sex offender registries, 
and was said to extend the regulations 
to crimes beyond those originally 
envisioned by Congress. The full text 
of the regulations can be found online 
at: https://www.federalregister.gov/
documents/2021/12/08/2021-26420/
regist rat ion-requi rements-under-
the-sex-offender-registration-and-
notification-act. 

CONNECTICUT – The Connecticut 
Parentage Act, which goes into effect 
on January 1, 2022, allows unmarried, 
same-sex or nonbiological parents to 
establish parenting rights through a form 
that afford parental rights upon the birth 
of the child. For many years Connecticut 
has been a hospitable jurisdiction for 
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same-sex couples to have children 
through surrogacy, leading couples 
from New York to go there to make 
surrogacy contracts that were outlawed 
in New York until recently.

NEW JERSEY – Anticipating the 
possibility that the super-charged 
conservative majority on the Supreme 
Court may adopt the goal of overruling 
Obergefell v. Hodges, the New Jersey 
legislature, with the encouragement 
of Governor Phil Murphy, voted on 
December 20 to approve legislation 
amending New Jersey’s marriage law to 
take account of same-sex marriages. The 
vote was 35-4 in the Senate and 53-10 
(with four abstentions) in the Assembly. 
The legislature actually passed a 
marriage equality law many years ago, 
but it was vetoed by then-Governor 
Christ Christie, and the legislature 
could not override the veto at that time. 
Same-sex marriage has become so well 
established in New Jersey that many 
legislators who opposed it earlier came 
around to supporting the bill this time. 
Nj1015.com, December 21.

LAW & SOCIETY NOTES
By Arthur S. Leonard

CALIFORNIA – Lisa Middleton was 
sworn in on December 9 as mayor of 
Palm Springs, California. She is the 
first transgender mayor in the state of 
California, and reportedly the third in 
the nation. Her predecessor as mayor 
was the country’s first out bisexual 
mayor. Members of the city council in 
Palm Springs rotate into the mayoralty 
for one-year terms. Middleton is in her 
second year on the council. Advocate.
com, Dec. 10.’

HUMAN RIGHTS CAMPAIGN 
FOUNDATION released a statement 
concerning the latest Household Pulse 

Survey. Approximately 8% of the 
respondents to the survey self-identified 
as lesbian, gay, bisexual or transgender. 
Applied to the adult population of the 
U.S., that would lead to the conclusion 
that about 20 million adults identify 
as members of these sexual minority 
categories. This is a far greater number 
than previous recent estimates. About 
2% of the respondents checked the 
both for “other” – suggesting about 
3 million additional people who may 
identify as pansexual, asexual or some 
other identity not explained but not 
cisgender. HRC reports that the data 
suggests that as many as 2 million adults 
may identify as transgender. California 
(approximately 2.6 million) and Texas 
(approximately 1.7 million) are home to 
the largest number of LGBTQ people. 
The full report can be downloaded from 
HRC’s website.

INTERNATIONAL NOTES
By Arthur S. Leonard

EUROPEAN COURT OF HUMAN 
RIGHTS – The court ruled in 
Genderdoc-M and M.D. v. Republic 
of Moldova, Application No. 23914/15 
(Dec. 14, 2021), that the Moldova 
government violated the Convention on 
Human Rights by failing to undertake 
an appropriate criminal investigation 
upon the complaint of M.D., a young gay 
man who was beaten on the street under 
circumstances suggesting a hate crime. 
The local law enforcement authorities 
decided that the man’s physical injuries 
were not serious enough to justify 
such an investigation, especially as he 
had not claimed when first reporting 
the assault that it was because of his 
sexual orientation, having stated that 
he was attacked “for no reason.” But in 
the event, it appeared that his attacker 
had singled him out when recognizing 
him from an on-line video that clearly 
identified the victim as a gay man. The 
victim’s claimed a violation of Article 3 

of the European Convention on Human 
Rights, which provides: “No one shall 
be subjected to torture or to inhuman 
or degrading treatment or punishment,” 
and Article 14, providing a general ban 
on discriminatory treatment respecting 
Convention rights on grounds of sex, 
which the European Court has construed 
to apply to discrimination because of 
sexual orientation or gender identity. The 
Moldova appellate court upheld a local 
court’s decision rejecting the victim’s 
complaint that he was subjected to a hate 
crime that must be investigated by law 
enforcement. The Court’s unanimous 
opinion stated: “When investigating 
violent incidents, such as ill-treatment, 
State authorities have the duty to take 
all reasonable steps to unmask possible 
discriminatory motives, which the 
Court concedes is a difficult task. 
The respondent State’s obligation to 
investigate possible discriminatory 
motives for a violent act is an obligation 
to use best endeavors and is not absolute. 
The authorities must do whatever is 
reasonable in the circumstances to collect 
and secure the evidence, explore all 
practical means of discovering the truth 
and deliver fully reasoned, impartial and 
objective decisions, without omitting 
suspicious facts that may be indicative 
of violence motivated by gender-based 
discrimination.” In this case, M.D. 
claimed he was hit seven times around 
the head and kicked three times by his 
assailant. “While the injuries found on 
his body were considered minor,” wrote 
the Court, “the Government did not 
contest that Article 3 was applicable in 
the present case,” mainly because to be 
attacked for one’s sexual orientation is 
“degrading” and “inhuman” treatment. 
In this case, local law enforcement 
basically blew off M.D.’s complaint 
without any significant investigation. 
The court awarded 7,500 Euros for 
non-pecuniary damages, and 1,500 
Euros for costs. In the same opinion, 
the Court effectively held that a gay 
rights organization in Moldova lacked 
standing to sue a man for hate speech 
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and incitement to discrimination for 
stating publicly that 92% of homosexuals 
were infected by HIV and presented 
a danger to the public. The Moldova 
courts held that the man committed no 
criminal offense, and the organization 
took the case to the European Court, 
which held that the organization could 
not “validly claim to be either a direct or 
indirect victim” under the Convention. 
* * * In a decision the European Court 
of Human Rights issued on December 
16, Women’s Initiatives Supporting 
Group v. Georgia, Applications nos. 
73204/13 and 74959/13, the Court held 
that the Government of Georgia had 
an obligation under Articles 3 and 11 
in conjunction with Article 14 to take 
operational preventive measures to 
protect the applicants from homophobic 
and transphobic violence with respect 
to public demonstrations. The applicant 
organizations had informed government 
officials to their intention to hold 
a peaceful public rally to mark the 
International Day Against Homophobia 
and asked the Ministry of the Interior to 
investigate threats that had been made 
against rally, and to devise an “efficient 
plan” to protect the rally-participants 
from violence, which it asserts the 
government did not effectively do. 
The Court found a violation of the 
organization’s Convention rights to 
protection by the government for their 
peaceful free speech activities, and 
awarded damages in varying amounts 
claimed by individual members of the 
groups who had suffered emotional 
distress and anxiety as a result of 
breaches of their civil rights on the date 
of the rally.

CANADA – Both houses of the 
Parliament gave overwhelming approval 
to Bill C-4, making it illegal to perform 
“conversion therapy.”. The vote in the 
House of Commons was unanimous. 
An out member of the cabinet, 
Tourism Minister Randy Boissonnault, 
commented that “No one can consent 

to torture.” Prime Minister Justin 
Trudeau’s party proposed the measure, 
and the Conservative opposition 
leaders in the Commons gave their 
members a free vote, as the measure 
was not deemed controversial, but the 
unanimous approval was a welcome 
surprise. As soon as the final Senate 
vote on December 8, Royal Assent was 
obtained, according to an announcement 
by Department of Justice Canada, which 
claimed that “with these changes to 
the Criminal Code, Canada’s criminal 
laws on conversion therapy are among 
the most comprehensive in the world.” 
When the measure goes into effect 
on January 7, 2022, it will protect “all 
Canadians – regardless of age – from 
the harms of conversion therapy and 
from its commercialization. It will also 
protect minors from conversion therapy 
both in Canada and abroad,” by making 
it a crime to send a minor out of the 
country for the purpose of conversion 
therapy. The Department’s press release 
indicated that a survey had shown that 
“10% of sexual minority men had 
been subjected to conversion therapy 
practices.” Several provinces and many 
municipalities in Canada have already 
adopted limitations or restrictions 
on conversion therapy within their 
geographical limits. 

CHILE – On December 7 the legislature 
gave final assent to a marriage equality 
bill that was promptly signed into law by 
incumbent President Sebastian Pinera, 
a former opponent of marriage equality 
who changed his position and urged 
passage before the end of his term of 
office. The subsequent election of Gabriel 
Boric, a marriage equality supporter, 
to succeed Pinera, appears to insure 
continued support for marriage equality 
in Chile. The other Latin American 
countries that now have marriage 
equality are Brazil, Columbia, Ecuador, 
Uruguay, Costa Rica, and 24 of Mexico’s 
32 states, according to the New York 
Times’ December 7 report. Actually, as 

a result of decisions by Mexico’s highest 
court, same-sex couples can marry 
anywhere in the country, although in the 
remaining eight states they may need to 
apply for judicial authorization to do so. 
Under the high court’s decisions, state 
governments must change their laws 
to allow marriage equality, but there is 
some dragging of feet going on. 

CUBA – The National Assembly voted 
to approve a new family code on 
December 21 that would allow for same-
sex marriage; this will go to public 
consultation early in 2022, followed 
by a final parliamentary vote and a 
voter referendum. An attempt to adopt 
marriage equality appeared to have 
some momentum in 2018, but ultimately 
failed as part of the process of adopting 
a new constitution. Journalist Rex 
Wockner monitors marriage equality 
developments and reported the latest 
action online on December 22.

FRANCE – The Parliament voted on 
December 14 to ban conversion therapy, 
making it a crime to offer or perform 
conversion therapy procedures. Jail 
time and stiff fines are authorized, 
with penalties escalating if the victims 
are minors. According to a report by 
openlynews.com, The parliament acted 
just days after a similar ban was enacted 
in Canada (see above). The measure 
needed to be approved by President 
Emmanuel Macron before it becomes 
a law, but two members of the cabinet, 
Equalities Minister Elisabeth Moreno 
and European Affairs Minister Clement 
Beaune (who is gay), both hailed the 
passage.

HUNGARY – The Council of Europe’s 
Venice Commission, a body of 
constitutional law experts, published an 
opinion concerning the incompatibility 
of Hungarian Act LXXIX with 
international human rights standards 

INTERNATIONAL notes



36   LGBT Law Notes   January 2022

(including European Covenant on 
Human Rights). The Hungarian law 
abridges freedom to receive and impart 
information on subjects dealing with 
sexual orientation and gender identity, 
as well as adversely affecting other 
rights and freedoms of LGBTQ people 
in Hungary, according to a news release 
by the Council of Europe on its website 
dated December 14. 

INDIA – The Kerala High Court, 
speaking through Justice PV 
Kunhikrishnan, ruled December 10 
that the state government should take 
action against any “forced conversion of 
sexual orientation or gender identity and 
expression of persons of the Lesbian, 
Gay, Bisexual, Transgender, Queer 
and Intersex (LGBTQI) community,” 
reported The Times of India on 
December 15. The court directed the 
government to frame a “guideline for 
conversion therapy” and present it to 
the court within 5 months, according to 
the news report. The court’s ruling in 
response to a petition filed by Queerala, 
an organization for Malayali LGBTQI 
Community and an individual victim 
of forced conversion therapy. The 
government responded to the petition by 
denying that anybody had been subjected 
to conversion therapy against their will, 
but the court concluded, based on a 
report by the Indian Psychiatric Society 
“deprecating the practice”, that the lack 
of any government guidelines on this 
subject was a problem for the court. 
Wrote Justice Kunhikrishnan, “If there 
is forced conversion as alleged by the 
petitioners, stringent action should be 
taken,” and directed that the government 
investigate. The judge also wrote that 
the government should hear from the 
petitioner “and other stakeholders” 
before formulating guidelines. 

JAPAN – The Tokyo Metropolitan 
Assembly unanimously approved a 
resolution calling upon the municipal 
government to recognize same-sex 

partnerships, and the city’s governor, 
Yuriko Koike, announced early in 
December that the city will implement 
a system recognizing same-sex 
partnerships as equivalent to marriages. 
The new policy is expected to go into 
effect in the spring of 2022. Several 
other municipalities have already taken 
this step, but Tokyo, by far the largest 
municipality in the country, will add to 
the pressure on the national government 
to take action toward marriage equality, 
proposals for which are stalled at the 
national level. Reporting on these 
developments on December 8, The 
Times of London noted that Japan is 
the only G7 nation that does not legally 
recognize same-sex marriages, but that 
“more than 100 local authorities do 
recognize selected rights for same-sex 
partnerships, such as rights related to 
hospital visits and joint names on rental 
contracts.” 

MEXICO – On December 15, the 
Mexican state of Zacatecas enacted 
a marriage equality measure by a 
state congress vote of 18-10 with 1 
abstention, according to a report posted 
by journalist Rex Wockner, who has 
been monitoring the Mexican press for 
marriage equality news. Pursuant to 
rulings by the country’s highest court, 
all of the Mexican states are required 
to allow same-sex marriages. As of 
December 15, according to Wockner’s 
enumeration, 24 states and the federal 
capital, Mexico City, had marriage 
equality, and seven states did not, 
although same-sex couples residing in 
those states could apply to the courts 
for an order (called an “amparo”) 
directing local authorities to allow them 
to marry, and marriages performed in 
states that allow them must be afforded 
recognition throughout the country. Of 
the states that had marriage equality, 
18 have achieved it through enactment 
of amendments to existing law, and six 
through court rulings or administrative 
decisions. Thus, more legislative action 
is required for the same procedures 

to apply across the country for same-
sex couples, regardless of where they 
live. * * * A few days later, Wockner 
reported, “the secretary of government 
of Mexico’s Guanajuato state opened 
marriage to same-sex couples.” But the 
legislature is still under a mandate from 
the Supreme Court ruling to change the 
statutory law. Little by little, Mexico 
will get there to 100%.

SWITZERLAND – Reuters reported 
on December 26 that Switzerland will 
allow people to legally change their 
gender by filing a self-declaration at the 
civil registry office, beginning January1, 
2022. This is part of a slowly building 
trend in Europe, where Ireland, Belgium, 
Portugal and Norway have moved to 
legal recognition of gender change by 
self-declaration without need for proof 
of hormone therapy, medical diagnosis, 
or surgical alteration. Previously, such 
applicants in Switzerland required a 
certificate from a medical professional 
confirming the individual’s gender 
identity, with some cantons (semi-
autonomous regions within the country) 
requiring medical transition as a 
prerequisite to legal recognition of a 
changed gender designation. 

UNITED KINGDOM – The Supreme 
Court of the United Kingdom ruled on 
December 15 in R (on the application 
of Elan-Cane) v. Secretary of State for 
the Home Department, [2021] UKSC 
56, that the government had not violated 
Article 8 of the European Convention 
on Human Rights (respect for private 
life) or the U.K. Human Rights Act 1998 
by refusing to issue a passport with an 
X gender designation for an individual 
identified as female at birth who now 
identifies as non-binary. The applicant, 
Elan-Cane, “felt revulsion at having a 
female body,” according to the court’s 
opinion by Lord Robert Reed. The 
applicant had a bilateral mastectomy and 
a hysterectomy to address this issue, and 
subsequently identified as non-gendered, 
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but was thwarted in all attempts to 
get a passport, as the process required 
identifying either as male or female. 
The U.K. has a Gender Recognition Act, 
under which transgender individuals can 
obtain formal recognition as either male 
or female, depending upon their gender 
identity, but the Act does not provide for 
the option of nonbinary gender identity. 
The issue that seemed to most concern 
the court was that the policy question 
of whether the government should 
recognize a nonbinary gender identity 
was complex and implicated many 
different areas of the law in which gender 
was taken into account in providing 
a service or benefit or imposing an 
obligation. The court concluded that it 
was inappropriate to make a decision 
just for purposes of passports rather than 
a policy ruling cutting across all the 
relevant areas of government operations, 
finding that the lower courts, which had 
ruled against the applicant, “were right 
to conclude that the need for a legally and 
administratively coherent system for the 
recognition of gender was an important 
factor,” so the need for legislation 
was clear. The court speculated that 
inability to get a passport identifying 
the applicant as nonbinary would not 
result in extreme inconvenience or 
harm, stating, “it is difficult to accept 
that a particularly important facet of 
the appellant’s existence or identity is at 
stake in the present proceedings. That is 
because it is only the designation of the 
appellant’s gender in a passport which is 
in issue.” The court suggested that there 
were serious security concerns since 
passports are relevant to identifying 
individuals moving across borders. As to 
interpreting the Convention, the courts 
proceed based on European consensus, 
and although a handful of European 
countries have begun to recognize 
nonbinary gender on passports, they 
are a distinct minority of the countries 
signatory to the Convention, so the 
government’s position fell within the 
“margin of appreciation” allowed to 
member states in deciding how to 
conform their domestic policies to the 

requirements of the Convention. The 
court’s opinion is long and scholarly, 
ultimately leading to a ruling against the 
applicant, who is left to seek a legislative 
solution. The applicant is represented by 
Kate Gallafent QC, Tom Mountford, and 
Gayatr Sarathy (instructed by Clifford 
Chance LLP, London).

PROFESSIONAL NOTES
By Arthur S. Leonard

The National Law Journal reported on 
December 15 that President Biden has 
nominated WILLIAM POCAN to be a 
District Judge for the Eastern District 
of Wisconsin. Judge Pocan currently 
serves on the Milwaukee County Circuit 
Court, and is deputy chief judge. He was 
previously in private practice and is a 
graduate of the University of Wisconsin 
Law School. If he is confirmed by 
Senate, he would be the first LGBTQ 
federal judge in Wisconsin, and the 
first gay man to serve as a federal judge 
within the Seventh Circuit.

The University of Leiden will present 
the 5th edition of the SUMMER 
SCHOOL ON SEXUAL ORIENTATION 
AND GENDER IDENTITY IN 
INTERNATIONAL LAW, with sessions 
taking place in Amsterdam and 
The Hague, July 27-August 5, 2022. 
Registration opens on January 17, 2022.
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