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Federal Court Dismisses Challenge to Connecticut Policy 
That Lets Transgender Girls Compete in High School 
Sports
By Arthur S. Leonard

U.S. District Judge Robert N. 
Chatigny has dismissed the complaint 
in Soule v. Connecticut Association of 
Schools, Inc., 2021 WL 1617206, 2021 
U.S. Dist. LEXIS 78919 (D. Conn., April 
25, 2021), challenging the Connecticut 
Interscholastic Athletic Conference 
(CIAC) policy that allows transgender 
girls to compete with cisgender girls in 
interscholastic competition. The court’s 
opinion avoided ruling on the central 
question in the case: whether allowing 
transgender girls to compete violates the 
statutory rights of cisgender girls under 
Title IX of the Education Amendments 
of 1972, a federal statute that prohibits 
sex discrimination by educational 
institutions that receive federal financial 
assistance.

This lawsuit was sparked by 
successful competition by two 
transgender girls in Connecticut girls’ 
track events during the Spring 2019 
semester. It has been one of the main 
talking points for Republican state 
legislators advancing bills in many 
states (some successfully, some vetoed) 
to prohibit transgender women from 
competing, and the Justice Department 
had filed a statement of interest with the 
court supporting the plaintiffs, although 
the Obama Administration revoked that 
statement recently. An Idaho law banning 
transgender girls from competing was 
declared unconstitutional by a federal 
district court, but that hasn’t given pause 
to Republic legislators in other states.

The plaintiffs in this case are Selina 
Soule and Chelsea Mitchell, who 
graduated from high school last year, 
and Alanna Smith and Ashley Nicoletti, 
who are now high school juniors. They 
are all cisgender girls who complain that 
participation in the girls’ outdoor track 
season by Andraya Yearwood and Terry 
Miller, transgender girls who were high 
school seniors last year, confronted the 
plaintiffs with “unfair competition.” 

They filed their lawsuit in February 
2020, seeking a preliminary injunction 
to block Yearwood and Miller from 
competing in the then-forthcoming 
season. The court allowed Yearwood 
and Miller to intervene to defend 
their right to compete, represented by 
ACLU attorneys, and the Connecticut 
Commission on Human Rights weighed 
in on their behalf. Alliance Defending 
Freedom joined with Connecticut local 
counsel in bringing the case.

Before the motion for preliminary 
injunction could be heard by Judge 
Chatigny, Connecticut declared a public 
health emergency due to the COVID-19 
pandemic. Interscholastic athletic 
competition was suspended indefinitely, 
making the request for preliminary 
relief for the 2020 spring track season 
moot. 

But preliminary relief was not the 
only remedy the plaintiffs sought. They 
argued that competition by Yearwood 
and Miller as juniors during the 2019 
season had been unfair to plaintiffs, 
claiming that the transgender girls’ 
standing had adversely affected 
Soule and Mitchell’s standing in the 
competition, and that as long as the 
CIAC rule was in effect, it would have 
an adverse effect on competition by 
Smith and Nicoletti in subsequent 
seasons if they face transgender girls in 
competition. 

The plaintiffs wanted the court to 
declare that the CIAC policy violates 
Title IX, and to issue an injunction 
barring CIAC from letting “males 
– individuals with an XY genotype 
– from participating in events that 
are designated for girls, women, 
or females.” They also wanted the 
records of past competitions in which 
Yearwood and Miller had participated 
to be “corrected” by removing them 
and moving up everybody else who 
had finished behind them by one place. 

Soule and Mitchell claimed that their 
future careers (jobs and college athletic 
scholarships) were adversely affected by 
not properly reflecting their competitive 
achievements.

Because they have graduated, Soule 
and Mitchell now lack standing to seek 
injunctive relief against transgender 
girls competing in CIAC-governed 
competitions. The judge mentioned 
as well a representation in court by 
attorneys for CIAC that there are no 
transgender girls presently registered 
to compete in upcoming girls’ track 
events in Connecticut, thus making it 
unlikely that Smith and Nicoletti would 
encounter such competition if a track 
season is held this year or next. 

In terms of seeking an injunction 
against the CIAC policy, everything 
now turned on whether Smith and 
Nicoletti, high school juniors, would be 
adversely affected by the policy. The 
court does not deal with hypothetical 
cases, so there is no real basis for 
arguing that an injunction against the 
CIAC policy in forthcoming seasons is 
necessary now. “There is no indication 
that Smith and Nicoletti will encounter 
competition by a transgender student in 
a CIAC-sponsored event next season,” 
wrote Judge Chatigny. “It is still 
theoretically possible that a transgender 
student could attempt to do so. Even 
then, however, a legally cognizable 
injury to these plaintiffs would depend 
on a transgender student running in the 
same events and achieving substantially 
similar times. Such ‘speculative 
contingencies’ are insufficient to satisfy 
the case or controversy requirements of 
Article III” of the Constitution, from 
which the Supreme Court has derived 
its rules of “standing” and “mootness” 
to determine whether there is a “live 
controversy” for the courts to resolve.

The judge pointed out that if a 
competitive transgender athlete does 
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emerge in time to present an issue for 
the next season, the plaintiffs could 
file a new lawsuit. Responding to their 
argument that a motion for preliminary 
relief could not be heard in a timely 
manner, the judge noted that if the 
pandemic had not intervened last winter, 
the court would have been able to rule 
on the motion for preliminary relief 
well before the spring track season was 
scheduled to begin.

Next the judge turned to the question 
whether to grant the requested relief 
about changing CIAC records from 
prior competition, which turned on how 
adjusting those records could actually 
redress any injury claimed by the 
plaintiffs. Judge Chatigny found that 
Chelsea Mitchell had the best arguments 
on this, since changing the records 
“could provide her with a basis to list 
four individual wins on her resume, and 
those wins might well be of interest to 
a prospective employer. But it seems 
inevitable that before making an offer 
to Mitchell, a prospective employer 
impressed by her record would learn 
that she did not actually finish first in 
the four races. In other words, even 
with the requested changes, Mitchell’s 
position with regard to her employment 
prospects would remain essentially the 
same.”

The court also dismissed damage 
claims against CIAC, since the Supreme 
Court has ruled that monetary relief 
under Title IX is only available if 
the defendant, a recipient of federal 
funding, received adequate notice that it 
could be liable for the conduct at issue. 
The judge agreed with the defendants 
that they did not receive the requisite 
notice. While Title IX broadly prohibits 
sex discrimination in educational 
programs and activities, the question 
whether the CIAC policy would be 
held to violate Title IX was not clear. 
The Obama Administration signaled 
to educational institutions as early as 
2014 that transgender girls should be 
allowed to compete as girls. Although 
the Trump Administration withdrew 
that interpretation in 2017, it did not 
expressly disavow it, stating instead 
that it was withdrawing the Obama 
Administration “guidance” on the issue 
“in order to further and more completely 

consider the legal issues involved,” and 
stated the Education Department’s view 
that the States and local school districts 
should have the “primary role” in 
“establishing educational policy.” 

Now the Biden Administration has 
reaffirmed the Obama Administration’s 
interpretation of Title IX, and although 
various lawsuits are on file by groups 
disputing that interpretation, Judge 
Chatigny observed that “courts across 
the country have consistently held 
that Title IX requires schools to treat 
transgender students consistent with 
their gender identity,” citing seven 
different cases creating an “unbroken 
line of authority” that “reinforces the 
conclusion that the plaintiffs’ claims for 
money damages are barred.”

Judge Chatigny was appointed by 
President Bill Clinton in 1994 and is 
now sitting as a senior judge. President 
Barack Obama nominated him for the 
2nd Circuit in 2010, but the Senate did 
not vote on his nomination after the 
Judiciary Committee reported him out 
on a party line vote. ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.

U.S. Department 
of Justice Files 
Statement of 
Interest in Georgia 
Transgender 
Inmate Case
By William J. Rold 

The saga of Georgia transgender 
inmate Ashley Diamond has filled 
pages of Law Notes since 2013. She had 
been denied hormones and transitioning 
accommodations and has been brutally 
raped countless times during her 
imprisonment in multiple facilities 
before Georgia finally released her. Her 
parole was “violated,” and she was re-
incarcerated in 2019. The indifference 
started again.

In 2015, the U.S. Department of 
Justice filed a “Statement of Interest” 
in her case, Diamond v. Owens, 131 
F.Supp.3d 1346 (M.D. Ga., 2015). It 
does so again in her current litigation, 
Diamond v. Ward, 20-cv-0453 (M.D. 
Ga., Docket No. 65, filed 4/22/21). 

A “Statement of Interest,” in the 
name of the United States under 28 
U.S.C. § 517, may be filed in any 
pending case in state or federal court. 
Under the following section (§ 518) the 
Attorney General (or his designee) may 
argue in any case in which the United 
States has an interest. 

The filing relies particularly on 
42 U.S.C. §§ 1997, et seq., (the Civil 
Rights of Institutionalized Persons 
Act – or CRIPA). CRIPA permits the 
Department of Justice to participate 
– even to intervene – in cases where 
constitutional violations of inmates’ 
Eighth Amendment or other federal 
rights are “egregious” or “flagrant.” 
The filing here mentions the earlier 
Statement in Diamond’s support and 
other participation in Florida, New 
Jersey and Louisiana. The filing also 
relies on President Biden’s Executive 
Order No. 13988, § 1, 86 Fed. Reg. 7023 
(Jan. 20, 2021), which recognizes the 
right of all persons to be “treated with 
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respect and dignity” and to be “able to 
live without fear” regardless of their 
gender identity or sexual orientation.

There are two main issues, 
both focusing on the absence of 
individualized determinations for 
Diamond, regarding: (1) her safe 
housing; and (2) her treatment for 
gender dysphoria, including hormone 
therapy and “medically necessary 
gender expression allowances.” The 
Statement says that it is filed “[w]ithout 
taking a position on questions of fact.” 

On safety, the Statement relies 
primarily on Farmer v. Brennan, 511 
U.S. 825, 828, 833-4, 837, 844 (1994), 
and its progeny. The Statement does a 
terrific job of marshalling the Prison 
Rape Elimination Act (34 U.S.C. 
§§ 30303, et seq.) [PREA] and its 
regulations for preventing inmate-
on-inmate sexual assault (28 C.F.R. 
§§ 115, et seq), particularly for trans 
victims. This section of the Statement 
is a blueprint. Diamond’s risk, of 
course, is obvious – and defendants are 
aware of it – because the same things 
happened the last time Diamond was 
in Georgia’s custody. The use of dicta 
from Sconiers v. Lockhart, 946 F.23d 
1256, 1259 (11th Cir. 2020) (sexual 
abuse is “never acceptable”), is a bit of a 
“push.” Sconiers was a case about staff-
on-inmate sexual assault, and PREA 
handles staff responsibility for inmate-
on-inmate sexual assault separately. 
Judge Rosenbaum’s concurrence, on 
which the Statement relies, is the only 
part of Sconiers that cites to PREA. 

On medical treatment, the statement 
leads with Kothmann v. Rosario, 558 
Fed. App’s 907, 912 (11th Cir. 2014) 
– which upheld a claim challenging 
blanket denial of hormones for a 
transgender prisoner. This seems like 
an attempt to marginalize the Eleventh 
Circuit’ s decision on transgender 
treatment last year in Keohane v. Fla. 
DOC, 952 F.3d 1257 (11th Cir. 2020), 
reh. en banc denied, 981 F.3d 994 (11th 
Cir. 2020). Keohane was the cover story 
of Law Notes in January 2021, with the 
headline: “Eleventh Circuit Fractures 
Over Eighth Amendment Standards for 
Treatment of Transgender Prisoner.” 
Florida had begun hormones for 
Keohane, and the Eleventh Circuit found 

this part of the case to be “moot,” over the 
strong dissent of Judge Rosenbaum. The 
panel, whose decision was sustained by 
denial of rehearing, ruled, however, that, 
were the case not moot, the court would 
“almost certainly” rule for Keohane on 
hormones. 952 F.3d 1266.

On the merits, Keohane held that 
there was no right under the Eighth 
Amendment for a transgender inmate 
to “socially transition.” Again, Judge 
Rosenbaum dissented. The reader is 
referred to the lengthy discussion in 
Law Notes about whether the issue of 
transition presents a factual or legal 
dispute and how the court “fractured” on 
this point. (January 2021, at pages 1-2). 

The Statement here does not use 
“social transition”; it calls it “medically 
necessary” accommodations, which 
must be “based on the circumstances 
of the individual prisoner.” The 
Statement refers to “gender expression 
allowances,” such as permanent hair 
removal, undergarments consistent with 
a prisoner’s gender identity, pronouns 
corresponding to a prisoner’s gender 
identity, “gender affirming” canteen 
items, and makeup. (Citations to out-
of-circuit district courts and internal 
quotations omitted). This presentation 
seems better than the “social 
transitioning” used in Keohane; but, in 
this writer’s view, it is doomed to failure 
by Keohane – where the court considered 
these issues internally for nine months, 
never ordered adversary briefing, and 
published a denial of rehearing in which 
the judges not only joined one side or 
the other but a majority of them wrote 
pointed opinions.

The Statement is an excellent source 
to mine for transgender prisoner cases. 
It is delightful to see the Department 
of Justice’s CRIPA attorneys resume 
their work after four years of forced 
silence. Professor Pamela S. Karlan, 
who argued Bostock v. Clayton County 
in the Supreme Court, is now in charge 
as Principal Deputy Assistant Attorney 
General for Civil Rights. Elections 
matter!

That said, filing this Statement in 
this case has a bit of a feel of “coals to 
Newcastle.” Ashley Diamond is ably 
represented by three offices of the 
Southern Poverty Law Center (Atlanta, 

Montgomery, and New Orleans), and 
by the Center for Constitutional Rights 
in New York. U.S. District Judge Mark 
T. Treadwell already found in 2015 that 
defendants were deliberately indifferent 
to Diamond’s serious medical needs by 
denying hormones, and to her safety by 
placing Diamond in housing units for 
male prisoners. 131 F.Supp.3d at 1373, 
1379. Now, Judge Treadwell has the case 
again, as Chief Judge. 

The Department of Justice’s CRIPA 
resources are finite. There are hundreds 
of transgender inmates struggling pro se 
to be heard about their health and safety. 
This Statement does not say what needs 
to be said – that Keohane was wrongly 
decided – undoubtedly, because Judge 
Treadwell is not free to work with that. 
Perhaps the best way to oppose Koehane 
is to stiffen transgender prisoner case 
law in other circuits – the Sixth, Eighth, 
and Tenth come to mind – which rarely 
see CRIPA Statements of Interest. ■

William J. Rold is a civil rights attorney 
in New York City and a former judge. 
He previously represented the American 
Bar Association on the National 
Commission for Correctional Health 
Care.
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On April 13, 2021, Senior District 
Judge Robert H. Cleland of the U.S. 
District Court for the Eastern District 
of Michigan expanded the ministerial 
exception. A collegiate Christian student 
organization argued that the ministerial 
exception applied to them when a 
state university revoked its status as a 
registered student organization (RSO) 
for violating the university’s non-
discrimination policy in selecting its 
leaders. Despite almost always being used 
as an affirmative defense to employment 
discrimination cases, Judge Cleland 
agreed with the student organization 
that the ministerial exception is a broad, 
unqualified constitutional right that 
can be the basis of a cause of action. 
InterVarsity Christian Fellowship/USA 
v. Board of Governors of Wayne State 
University, No. 19-10375, 2021 WL 
1387787 (E.D. Mich. Apr. 4, 2021).

InterVarsity Christian Fellowship/
USA (InterVarsity) is present on over 
sixty college campuses. The Wayne 
State University chapter has been an 
organization at the university since 
the 1930s. It is a religious organization 
that seeks to promote and support 
“communities of students and faculty 
who follow Jesus as Savior and Lord.” 
The organization’s members would meet 
for weekly services and Bible study, 
and would also run outreach programs, 
vigils, and conferences on campus. 

InterVarsity’s constitution limits 
leadership positions within the 
organization to those who agree with 
the “Doctrine and Purposes Statements” 
of the organization, demonstrate a 
Christ-like lifestyle, and can describe 
their Christian beliefs. According to 
InterVarsity, those selected as leaders 
are trained to assume “serious spiritual 
responsibilities.” The selected leaders go 
through an apprenticeship period where 
they learn to lead Bible study, teach 
religious doctrine, and offer spiritual 
guidance. InterVarsity defines its student 
leaders’ roles as distinctly religious 
and the primary means by which the 
organization can “minister on campus.”

Wayne State has many RSOs, 
including InterVarsity. Being an RSO 
comes with many benefits, including 
the ability to reserve low or no cost 
space to hold meetings, access to tables 
in the main student commons, the 
ability to apply for funding from the 
school, inclusion on the university’s 
website, access to an online platform to 
communicate with members and access 
to campus recruiting events in Fall and 
Winter. 

To become an RSO, an organization 
must annually submit its constitution 
or operating agreement to Wayne 
State’s Coordinator of Student Life, 
Ricardo Villarosa, to evaluate whether 
the group will qualify as an RSO. 
Part of the evaluation process is 
ensuring the organization’s constitution 
does not violate Wayne State’s non-
discrimination policy. Their policy 
protects against discrimination on the 
basis of race, religion, sex (including 
gender identity), sexual orientation, 
national origin, and age, to name a few. 

In March 2017, the InterVarsity 
chapter president submitted their 
constitution. There were no material 
changes to what had been submitted 
in prior years, which indicates that all 
students may join. However, leadership 
positions are limited to those who 
believe in InterVarsity’s statement of 
faith. On March 31, 2017, Villarosa 
sent InterVarsity a message stating 
that neither membership nor officer 
requirements were allowed to violate 
the non-discrimination policy and the 
organization must reapply. InterVarsity 
continued to be treated as an RSO for 
the remainder of the school year. 

In September 2017, InterVarsity’s 
president again submitted a new RSO 
application for the new school year. 
Again, Villarosa sent the president a 
message indicating that they needed to 
amend their constitution not to limit the 
qualifications of leadership positions 
and reapply. 

The president of InterVarsity 
then met with Villarosa in person to 

discuss the decision not to grant the 
RSO application. During this meeting, 
the president indicated that other 
organizations on campus also violate 
the anti-discrimination policy but are 
allowed to maintain their RSO status. 

At the time of their meeting, secular 
groups on campus were allowed to limit 
leadership positions to those who were 
in agreement with the organization’s 
mission. For example, the Secular 
Student Alliance requires leaders to 
show commitment to the group and bars 
“preaching” from all members. Further, 
other RSOs, such as fraternities and 
sororities, have been permitted to limit 
membership and leadership positions 
based on ethnicity, political viewpoint, 
physical attractiveness, and grade point 
average. 

After the meeting, the InterVarsity 
president followed up with Villarosa 
in an email to ask why the policy 
was being applied this way and that it 
appeared to him to be a violation of the 
organization’s First Amendment rights 
of religious expression. Wayne State’s 
general counsel responded with a letter 
informing the organization that the 
University’s application of the policy 
was legal. Wayne State subsequently 
revoked InterVarsity’s status as an RSO 
and canceled all of the organization’s 
upcoming campus events. 

Since they no longer were 
recognized as an RSO, InterVarsity 
lost many organizational benefits. The 
declassification forced the organization 
to pay to rent space on campus to 
conduct meetings. InterVarsity was 
also given less access to tables during 
the recruitment events. They were 
designated as an outside vendor at these 
events and had to pay to use a table 
located near the campus Starbucks. 

InterVarsity filed a lawsuit against 
Wayne State in March 2018. Two days 
after the lawsuit was filed, Wayne State 
recertified InterVarsity’s status as an 
RSO, stating that InterVarsity welcomes 
all students and that they would not 
interfere with their leadership selection. 

Michigan U.S. District Court Expands “Ministerial 
Exception” to More Than an Affirmative Defense 
By David Escoto
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However, Wayne State still maintained 
that InterVarsity violated the school’s 
non-discrimination policy. 

InterVarsity brought claims under 
the Religion Clauses of the First 
Amendment and internal management 
rights, free speech rights, freedom of 
association rights, the Establishment 
Clause of the First Amendments, and the 
free exercise rights under the Michigan 
Constitution. Upon completion of 
discovery in October 2020, both parties 
cross-motioned for summary judgment 
on several of the claims, and InterVarsity 
also sought a permanent injunction. 

This case posed an interesting 
question for Judge Cleland. Part of 
InterVarsity’s argument was that the 
organization is a beneficiary of the 
ministerial exception, which limits 
government’s involvement in a religious 
organization’s ability to choose its 
religious leaders. In this opinion by 
Judge Cleland, he was willing to 
expand this exception further than prior 
precedent. 

Judge Cleland noted that ministerial 
exception precedent is almost exclusively 
in the context of an affirmative defense 
raised in employment discrimination 
cases by religious organizations. 
However, Judge Cleland agreed with 
InterVarsity’s contention that the 
ministerial exception extends beyond 
those factual scenarios and creates a 
broad right against “any government 
intrusion into an organization’s internal 
affairs.”

Judge Cleland’s opinion points to a 
widening chasm when it comes to the 
ministerial exception. It was just last 
month that LGBT Law Notes reported 
on a case from the Massachusetts 
Supreme Judicial Court that sought to 
narrow the exception, so that religious 
organizations did not have carte blanche 
to discriminate behind the guise of 
religious freedom. 

According to Judge Cleland, the 
history of the First Amendment and 
desire to escape religious prosecution 
from the British monarchy supports the 
contention that government should not 
interfere with a religious organization’s 
ministerial selections. However, what 
Judge Cleland does not do is deal with 
the friction between the development 
and expansion of anti-discrimination 

laws and the history of religious 
freedom. There is validity in protecting 
religious freedoms, but there is also 
validity in the government protecting 
individuals from being discriminated 
against. Finding that InterVarsity is both 
a religious organization and that their 
leaders are ministers, Judge Cleland 
held that Wayne State interfered with 
InterVarsity’s broad right to decide who 
their religious leaders are. 

Another aspect of Judge Cleland’s 
issue with Wayne State’s conduct is the 
inconsistent application of their non-
discrimination policy. Judge Cleland 
found that this inconsistent application 
was viewpoint discrimination which 
prevented InterVarsity’s ability to 
spread its religious message while 
allowing secular organizations to limit 
their leaders in order to advance their 
messages. Thus, Judge Cleland held that 
Wayne State’s policy did not survive 
First Amendment scrutiny. 

On InterVarsity’s other claims, Judge 
Cleland similarly found that Wayne 
State violated their constitutional rights 
based on Wayne State’s interference with 
selecting the organization’s leaders and 
the inconsistent application of the non-
discrimination policy. As a result, Judge 
Cleland granted InterVarsity’s motion 
for summary judgment, ordered Wayne 
State to pay nominal damages to the 
organization, and enjoined Wayne State 
from revoking InterVarsity’s status as an 
RSO. There are other counts under the 
Equal Protection Clause and Michigan 
Constitution that will be considered 
at a later date after the parties have 
submitted their briefs. 

InterVarsity is represented by Paul 
C. Schultz, of the Mitzel Law Group 
in Ann Arbor, MI, and Daniel Howard 
Blomberg, Eric Christopher Rassbach, 
Lori H. Windham, and Eric S. Baxter of 
The Becket Fund for Religious Liberty 
in Washington, DC. Wayne State is 
represented by Andrew M. Pauwels and 
Rian Cierra Dawson of Honigman LLP 
in Detroit, MI, and J. Michael Huget and 
Leonard M. Niehoff of Honigman LLP 
in Ann Arbor, MI. Judge Cleland was 
appointed by President George H.W. 
Bush. ■

David Escoto is a law student at New 
York Law School (class of 2021).

Federal Court 
Denies Motion to 
Dismiss Nonbinary 
New Yorker’s 
Driver’s License 
Lawsuit
By Arthur S. Leonard

U.S. District Judge Lewis J. Liman 
denied a motion to dismiss a lawsuit 
by a non-binary person challenging the 
constitutionality of the state’s system 
for issuing driver’s licenses, which 
at present does not allow for licenses 
that take account of non-binary gender 
identity. Saba v. Cuomo, 2021 U.S. 
Dist. LEXIS 78475, 2021 WL 1600496 
(S.D.N.Y., April 23, 2021). 

The automated system for generating 
a driver’s license in New York requires 
the applicant to identify as either male 
or female on the application form. The 
automatically generated driver’s license 
will identify its holder as either male 
or female. A person who identifies as 
non-binary, neither completely male 
nor female, is faced with a dilemma 
when applying for a license, since they 
can’t check the male or female box on 
the form without misrepresenting their 
gender. 

Sander Saba, a non-binary person 
who uses gender-neutral pronouns, 
was caught in this dilemma. They filed 
a lawsuit against Governor Andrew 
Cuomo and DMV Commissioner Mark 
Shroeder last summer, claiming that 
this system violates their constitutional 
rights under the 1st and 14th Amendments. 
The defendants moved to dismiss the 
case as moot, claiming they were fixing 
the problem, Judge Liman rejected their 
argument and refused to dismiss the 
case.

Saba was born in New York and 
has been able to obtain a revised birth 
certificate showing their gender as X 
rather than M or F, as they requested. 
Saba was residing in Pennsylvania when 
they obtained their driver’s license, 
which also identifies their gender with 
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an X. But on moving back to New York, 
they had to obtain a New York driver’s 
license, or they would be considered an 
unlicensed driver after 30 days residing 
in the state. 

According to Saba’s Complaint, 
the Form MV-44 that an applicant for 
a license must complete requires the 
applicant to designate themselves as 
male or female and does not provide 
the third option – “X” – that has 
been available in New York for birth 
certificates since 2019 and is available 
from the federal government for Social 
Security purposes but not yet for 
passports, which is under litigation. 

Saba sent a letter to the DMV 
Commissioner’s office on May 26, 
2020, asking how they could get a 
New York driver’s license with an X 
gender marker, or alternatively asking 
whether DMV’s current policy prohibits 
nonbinary residents from obtaining 
such a license. On July 7, Brandon 
Flynn, a DMV employee, called Saba 
and confirmed that DMV would not 
issue a license without an M or F gender 
designation, because that is how their 
computer system was set up. Flynn told 
Saba that they were in the process of 
“updating” the computer system, but, 
according to Judge Liman’s summary of 
the Complaint, “could not state whether 
this process would result in an option 
for an “X” gender marker for New York 
issued licenses.”

Lambda Legal then filed the lawsuit 
on behalf of Saba against Cuomo and 
Shroeder, claiming that the current 
policy violates Saba’s 1st and 14th 
Amendment rights. Responding to the 
lawsuit, the DMV offered to let Saba 
submit an application without making 
a gender designation, and they would 
have it manually processed and produce 
an “X” license for Saba. However, in 
order to assign a motorist identification 
number (MI) that is necessary to 
identify the driver in DMV’s electronic 
database, DMV would itself assign 
a binary identification to Saba under 
which their information would be 
catalogued, because the algorithm by 
which the MI numbers are generated 
requires a gender designation of M or 
F. The DMV database is not used solely 
for internal departmental purposes. 

It is also accessed by the police, by 
Social Security, by banks and insurance 
companies. Thus, anybody who accessed 
the database for information about Saba 
would see what Saba contends is an 
inaccurate statement of their gender.

Furthermore, if a police officer were 
to access the database, they would 
see a discordance between Saba’s 
gender in the database and as shown 
on the license, raising doubts about 
the license’s validity. DMV offered to 
provide Saba with an official letter that 
would explain should Saba encounter 
that sort of situation.

This offer by the DMV did not 
persuade Saba to withdraw the lawsuit, 
so the defendants filed a motion to 
dismiss, claiming that their offer 
rendered the lawsuit moot because they 
were willing to give Saba what Saba was 
seeking: a driver’s license with an “X” 
gender designation.

Judge Liman concluded that based 
on the facts alleged in Saba’s complaint 
and the representations made by DMV 
Deputy Commissioner Gregory Kline 
in support of the motion to dismiss, 
the case is not moot. Kline pointed out 
that in fact money had been allocated 
to DMV to replace their old computer 
system with a new one, although Kline 
later amended his statement to indicate 
that instead they were going to modify 
the existing system. Either way, the 
computer system would eventually be 
able to accommodate a third gender 
designation, although estimates varied 
as to how long that would take, although 
it seemed likely that it would not be 
fully in place until sometime in 2022.

The judge pointed out that the 
dispute is not moot so long as the current 
application form and system remains in 
place, and that offering the “X” license 
without altering the DMV database 
means that the potential constitutional 
problems (freedom of expression, due 
process liberty, equal protection) with 
the current system are not completely 
addressed. Mootness means that there 
is no longer a basis for a constitutional 
claim, and the defendants failed to 
prove that. Indeed, at this point, they 
have not proved anything, just made 
representations to the court to try to get 
the case dismissed.

Judge Liman pointed out that despite 
the statement in Cuomo’s State of the 
State document released earlier this year 
that he had directed DMV to “implement 
a policy change for correcting gender 
markers on New York State driver’s 
licenses consistent with DOH’s policy, 
including making available a non-binary 
gender marker on driver’s licenses,” 
until the implementation takes place, 
the problem will not be cured. (The 
reference to DOH – the Department 
of Health – is to the change made in 
2019 so that transgender and nonbinary 
people could get new birth certificates 
consistent with their gender identity.)

The judge wrote that “the future 
change does nothing to sufficiently 
address the current alleged harm.” 
Even if Saba gets the driver’s license 
they sought, the DMV database would 
still contain an inaccurate identification 
of their gender, so an important 
adverse effect of the challenged policy 
would remain. “By Defendants’ own 
representations,” wrote Liman, “the 
system currently in place will not permit 
DMV, through automated process, to 
accommodate Plaintiff’s demand not 
to have to elect a binary gender. If the 
license DMV has offered Plaintiff were 
to expire tomorrow, DMV could not 
and has not offered any assurance that 
Plaintiff would not again be confronted 
with the allegedly unconstitutional 
Application.”

Normally, a constitutional claim 
will be considered moot when the 
challenged policy is changed, not based 
on representations that it will be change 
in the future. Thus, it is possible that 
the violation of constitutional rights 
will recur in the future if the change 
does not take place, so the ability of the 
court to issue a declaratory judgment 
and injunction will still have meaning 
now. The courts recognize a “voluntary 
cessation doctrine” under which a 
governmental unit whose practice is 
challenged as unconstitutional may 
voluntarily change the policy, making 
the case moot, but in this instance what 
DMV has offered to do does not change 
the underlying policy or eliminate its 
effects until some indefinite time in the 
future. A subsequent administration 
could decide not to make the change, 
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since it is not embodied in a statute or 
regulation.

Judge Liman thus denied the 
mootness claim, but he did conclude that 
Saba’s demand for monetary damages 
for violation of their constitutional 
rights was barred by 11th Amendment 
immunity. New York government 
officials may not be sued in federal court 
for damages for their past actions under 
the doctrine of sovereign immunity. On 
the other hand, the court can declare 
that the policy in place violates the 
Constitution and may enjoin its future 
operation.

The Defendant’s motion did not take 
any position on the question whether 
the existing policy is unconstitutional. It 
was focused on the claim that the case 
was moot and that in any event the 11th 
Amendment barred relief against the 
defendants. Judge Liman was careful 
not to indicate any opinion about 
whether Saba’s constitutional claims are 
valid, since that question was not raised 
by the motion.

Judge Liman was appointed by 
President Trump in 2019. Lambda 
Legal attorneys Carl S. Charles and 
Omar Gonzalez-Pagan represent Saba, 
together with cooperating attorneys 
from the law firm of O’Melveny & 
Meyers, LLP. Governor Cuomo and 
Commissioner Shroeder are represented 
by Andrew S. Amer of the New York 
State Department of Law. ■

In early April, Judge Michael W. 
Mosman of the U.S. District for Oregon 
ruled that famed beauty pageant operator 
Miss USA can exclude a transgender 
would-be contestant, Anita Noelle 
Green from its Oregon competition. 
Green v. Miss United States, LLC, 
2021 U.S. Dist. Lexis 69435, 2021 WL 
1318665 (D. Ore., April 8, 2021).

The ruling rests on defendant 
Miss United States of America LLC’s 
argument that it is an expressive 
association and that “forcing it to 
include Ms. Green in the pageant 
would significantly affect their 
ability to advocate their viewpoints.” 
This argument and rationale may be 
familiar to those who remember the 
U.S. Supreme Court case Boy Scouts 
of America v. Dale, 530 U.S. 640, 
658 (2000), which permitted the Boy 
Scouts to bar gay scout leader James 
Dale from the organization despite 
Dale’s argument that doing so violated 
New Jersey’s public accommodation 
law. Miss USA also argued, but 
unsuccessfully, that forcing it to include 
Green would be a violation of their 
rights under Oregon’s State Constitution 
and their First Amendment right against 
compelled speech. The court’s opinion 
first considered the state constitutional 
arguments, then the compelled speech 
arguments, and finally the expressive 
association arguments. This article, 
however, reviews the opinion in reverse 
order.

The facts of the case are 
straightforward. Green applied to be 
a contestant in Miss USA’s Oregon 
pageant, but her application was denied 
because she is a transgender woman. 
Miss USA has a rule that a pageant 
contestant must be a “natural born 
female.” Green brought suit under 
Oregon’s Public Accommodations Act 
(OPAA), alleging that her exclusion was 
a violation of that statute’s prohibition of 
discrimination based on an individual’s 
gender identity. 

There was no dispute that Miss USA 
is a place of public accommodation 
under OPAA and all agreed Ms. Green 
had been denied a privilege under 
OPAA due to her gender identity. 
Procedurally, the case came to the court 
on Miss USA’s motion to dismiss and 
motion to strike, each motion making 
an “as-applied” challenge to OPAA. 
Judge Mosman appears to have sua 
sponte converted the motions into one 
for summary judgment after ordering 
limited discovery. 

The court laid out the applicable test 
respecting restrictions on expressive 
association, citing a case from the 
Western District of Washington and 
Dale. “For a group to show that it has a 
constitutional right to exclude someone 
under the expressive association 
doctrine, it must show . . . (1) the 
group is an ‘expressive association,’ 
(2) the forced inclusion of an unwanted 
member would affect the group’s 
‘ability to express its viewpoints,” and 
(3) the group’s ‘interest in expressive 
association outweighs the state’s 
interest in eradicating discrimination.”

Judge Mosman wrote that “. . . were 
the analysis to stop with Dale, I would 
consider Miss USA an ‘expressive 
association’ because it clearly engages 
in expressive activity.” In dicta, 
the court elaborated that Dale “. . . 
draw[s] a wide boundary around what 
it means to ‘engage in some form of 
expression.’”

However, the court could not simply 
apply Dale, because Miss USA is 
a (heavily) commercial enterprise. 
If Miss USA were predominately a 
commercial association, it could not 
“enjoy the same associational rights” 
of a purely expressive association. 
Thus, determination of the first prong 
of the expressive association test 
required Judge Mosman to wade into 
the question of whether Miss USA was 
“predominately engaged” in expressive 
or commercial activity. 

U.S. District Court Rules That Miss USA 
Pageant Can Exclude Transgender 
Contestant
By Matthew Goodwin
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The opinion described some 
distinctions between this case and Dale. 
In Dale, the majority found that the Boy 
Scouts was an expressive association 
because their mission was to “inculcate” 
scouts with “scout values.” In arriving 
at its conclusion, the majority cited 
a concurrence in Roberts v. U.S. 
Jaycees, 468 U.S. 609, 623 (1984), by 
Justice Sandra Day O’Connor which “. 
. . described that ‘[e]ven the training of 
outdoor survival skills or participation 
in community service when the activity 
is intended to develop good morals, 
reverence, patriotism, and a desire for 
self-improvement” would not support 
an expressive association claim.

Respecting Miss USA’s commercial 
activities, Judge Mosman laid out some 
of the revenue streams of Miss USA, 
a for-profit corporation, including 
“contestant entries, advertisements, 
ticket admissions, [and] payments to 
view the pageant livestreamed.” To 
compete in the Oregon Miss USA, a 
contestant must pay a $595 entry fee, 
sell a full-page advertisement for the 
program book or come up with the 
money themselves, which “incentivizes 
contestants to recruit new competitors, 
growing the pageant and increasing 
revenue.” Miss USA was described as 
a business actively trying to grow and 
create profit.

In the end, however, Judge Mosman 
concluded Miss USA is predominately 
engaged in expressive activity. Here 
the court relied on the control Miss 
USA exercises, or tries to exercise, over 
the content of expression in pageants 
and among and from contestants and 
winners. (Apparently Green’s filings 
in the suit questioned the “mission” 
of Miss USA by pointing out that the 
pageant has had a man dressed in drag 
serve as a judge and alleging minors at 
a 2019 Miss Oregon competition (part 
of Miss USA) had been provided with 
alcohol.) This control, or attempted 
control, of expression includes requiring 
“. . . accepted applicants . . . [to] sign 
contracts guaranteeing they are a 
‘natural born female,’ promising ‘to be 
of good moral character,’ and agreeing 
that they ‘have not been involved at any 
time in any act of moral turpitude or 
behavior that is, or could be, perceived 
by [Miss USA] as contrary to the 

mission of the organization.” Miss USA 
“monitor[s] and regulate[s]” the content 
of contestants and winner’s social media 
accounts and contestants have to agree to 
certain terms and conditions respecting 
what they will and will not post on 
social media. Winners of pageants may 
have their titles revoked for violations of 
rules and prior winners and contestants 
have been stripped of titles or banned in 
the past because they have, for example, 
posted pictures of themselves in thongs. 

The court went on to state that 
simply trying to grow the pageant’s 
footprint and increase revenue was “not 
inconsistent with Miss USA’s expressive 
goals: growth allows Miss USA to spread 
its message further. Although Miss USA 
has actively worked to grow its pageant, 
it appears to work even harder to protect 
its message—sometimes undercutting 
its bottom line to do so.” 

The court then applied prongs (2) 
and (3) of Dale to find that forcing Miss 
USA to include Green in their pageants 
would “significantly affect Miss USA’s 
ability to advocate its viewpoints” 
and that their interest in expressive 
association outweighs Oregon’s interest 
in preventing discrimination based on 
gender identity.

Here, the court appeared to ask, 
purportedly consonant with Dale, (1) 
what was the nature of Miss USA’s 
expression, specifically with respect to 
transgender women; and, (2) whether 
Green’s inclusion would significantly 
burden that expression. “Simply put, 
[Miss USA], through its pageant, seeks 
to promote a particular conception of 
female identity which does not include 
transgender women . . . in light of the 
deference I must give [Miss USA] under 
Dale, I hold that the forced inclusion of 
[Green] would significantly affect [Miss 
USA’s] ability to advocate its viewpoints 
on female identity and womanhood . . .”

With respect to prong (3) of Dale, the 
court stated that it struggled with the 
balancing test that case required. The 
court first observed that “. . . .courts 
traditionally were to apply something 
like strict or heightened scrutiny to a 
state law that interfered with a group’s 
expressive association.” Then the 
court described Dale as a departure 
from this general rule insofar as “[i]t 
stated that ‘after finding a compelling 

state interest,’ a court should go on ‘to 
examine whether or not the application 
of the state law would impose any 
‘serious burden’ on the organization’s 
rights of expressive association . . . [T]
he associational interest in freedom of 
expression has been set on one side of 
the scale and the State’s interest on the 
other.” 

The court complained that it was 
unable to discern from Dale why 
exactly the balancing test there favored 
the Boy Scouts over the state. To resolve 
this question, the court purported to 
“analogize” Green’s case to Dale. The 
court wrote: “Ms. Green has supplied 
no authority which would suggest that 
preventing discrimination based on 
gender identity commands a higher state 
interest than eliminating discrimination 
based on sexual orientation.” In other 
words, if discrimination based on 
sexual orientation was not sufficient 
to overcome concerns about impeding 
freedom of association in Dale, then 
transgender rights could not possibly 
overcome freedom of association 
concerns here. Furthermore, the court 
reasoned that New Jersey’s public 
accommodations law in Dale and the 
OPAA are “materially similar” and 
so “one cannot be said to be more or 
less restrictive in achieving the state’s 
interest in preventing discrimination.” 
Finally, the court held that “there is 
[no] meaningful difference between the 
‘significant burden’ that Dale’s inclusion 
placed on [the Boy Scouts’] expressive 
association and the burden that Ms. 
Green’s inclusion would place on [Miss 
USA’s] expressive association.”

The court thus concluded that 
“because this case cannot be 
distinguished from Dale in these key 
respects, I hold [Miss USA’s] interest 
in expressive association outweighs 
Oregon’s interest in preventing gender-
identity discrimination in places of 
public accommodation, as applied to the 
facts of this case.”

Earlier in the opinion, the court 
rejected Miss USA’s argument that 
forcing them to allow Green to 
participate would be compelled speech 
in violation of the First Amendment. 

Wrote the court: “When a conduct-
regulating law . . . [such as the OPAA] 
. . . is challenged by a litigant under 
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the theory that its proper application 
interferes with expression in violation 
of the First Amendment, the Supreme 
Court has laid out a framework for 
analyzing such a claim. First, a court 
should determine whether the regulated 
conduct, as applied, qualifies as 
“expressive conduct” under the Spence 
v. Washington, 418 U.S. 405, 410-11 
(1974), such that it is subject to First 
Amendment protection. If it does, 
then the court should analyze the 
constitutionality of the law by applying 
O’Brien v. United States, 391 U.S. 367 
(1968). If the law passes O’Brien, then 
it is constitutional even if its application 
incidentally affects protected First 
Amendment expression. (In O’Brien, 
a Boston man’s conviction under a 
federal law banning the destruction 
or mutilation of draft cards was 
upheld as constitutional even though 
the defendant, David O’Brien, had 
burned the draft card in question as 
an expression of his opposition to the 
Vietnam war.)

Judge Mosman found that the 
regulated conduct here at issue—namely 
the exclusion of Green as a contestant 
in the pageant—was, indeed expressive 
conduct under the Spence test. A full 
exposition of the Spence test is beyond 
the scope of this article. Suffice to 
say, the court determined Spence was 
satisfied because Miss USA’s decision 
to exclude Green was sending a 
message that it views “womanhood” as 
including only “natural born females” 
and that someone viewing the pageant’s 
decision to exclude transgender women 
would understand that to mean Miss 
USA does not consider transgender 
women to be female. 

However, Judge Mosman held that 
the OPAA passed muster under O’Brien 
which doomed Miss USA’s compelled 
speech argument. According to the 
court, O’Brien held that “when ‘speech’ 
and ‘nonspeech’ elements are combined 
in the same course of conduct, a 
sufficiently important governmental 
interest in regulating the nonspeech 
element can justify incidental 
limitations on First Amendment 
freedoms.” The regulation “must (1) be 
within the constitutional powers of the 
government, (2) further an important 
or substantial governmental interest, 

and (3) be unrelated to the suppression 
of free expression. Additionally, (4) 
any “incidental restriction on alleged 
First Amendment freedoms” must 
be “no greater than is essential to the 
furtherance of that interest.”

In this case, the court described 
Miss USA Inc.’s conduct of excluding 
Green as having speech and nonspeech 
elements to bring it within the O’Brien 
framework. It then went through all 
four O’Brien elements which can be 
summarized as follows: (1) public 
accommodations laws like the OPAA 
have been found by the Supreme Court 
to be “well within the State’s usual 
power to enact when a legislature has 
reason to believe that a given group is 
the target of discrimination”; (2) the 
Supreme Court has “has appeared to 
implicitly support the idea that there 
is a strong state interest in eliminating 
discrimination based on sexual 
orientation”; (3) looked to Hurley v. 
Irish-Am. Gay, Lesbian & Bisexual 
Grp. Of Bos. 515 U.S. 557 (1995), to find 
the OPAA similar to a Massachusetts 
public accommodation law found in 
Hurley to be unrelated to suppression of 
free expression; (4) determined OPAA’s 
restriction on Miss USA’s expressive 
conduct was no greater than is essential. 

This section of the opinion also dealt 
with Miss USA’s argument that Hurley 
was dispositive in its favor. Miss USA 
had claimed that Hurley mandated 
application of strict scrutiny in their 
challenge to the OPAA. Hurley may also 
be a familiar opinion to readers. The 
Hurley plaintiff was an organization of 
gay, lesbian and bisexual individuals 
of Irish descent that had been denied 
participation in Boston’s St. Patrick’s 
Day parade. The individual participants 
of the organization would have been 
allowed to march as individuals, but 
the organization itself was denied its 
own contingent. The Hurley plaintiffs 
sued under Massachusetts’ public 
accommodation law; the Massachusetts 
Supreme Judicial Court found for the 
plaintiffs, but the U.S. Supreme Court 
reversed. 

The reversal in Hurley was based 
on what Judge Mosman characterized 
as the state’s misapplication of the 
public accommodations law “in a way 
that transformed it from a conduct-

regulating, content neutral law that 
did not target speech into a law that 
directly regulated speech based on its 
content. It was as if the state court, 
rather than applying the text of the 
public accommodations law, applied a 
different law that stated: ‘Any place of 
public accommodation which includes 
others in expressive activities cannot 
exclude a message that is supportive of 
gay, lesbian, and bisexual rights.”

Judge Mosman continued that this 
was what distinguished Hurley from 
Green’s case and, therefore, why strict 
scrutiny was not required. Unlike 
the OPAA, Massachusetts’ public 
accommodations law in Hurley “. . . was 
not applied to redress a circumstance 
where individuals had been denied 
privileges because of their protected 
status; rather it was applied to directly 
require a speaker to host a particular 
message because of that message’s 
content.” Here the court concluded, 
“if application of OPAA compels 
[the message that Ms. Green—a 
transgender woman—is female], it does 
so incidentally because of its regulation 
of nonspeech conduct.” In essence, 
contrary to Miss USA’s argument, 
Judge Mosman found the OPAA to be 
a conduct-regulating law meaning strict 
scrutiny did not apply. 

Finally, the very first section of the 
opinion dispensed with Miss USA’s 
argument that the OPAA as applied to 
it in Green’s case violated the Oregon 
State Constitution. This argument 
apparently ran afoul of a prohibition 
that state constitutional claims cannot 
be purely derivative of a party’s 
claims under the federal constitution 
and, in short, that the OPAA did not 
impermissibly burden Miss USA’s 
protected expression under the Oregon 
State Constitution.

It remains to be seen whether Green 
will appeal the decision.

Judge Mosman was appointed to 
the federal bench by President George 
W. Bush. Green was represented by 
Shenoa L. Payne, and Miss USA was 
represented by John T. Kaempf. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.
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On April 1, 2021, U.S. District Judge 
Terrance Boyle dismissed a transgender 
Walmart employee’s hostile work 
environment, constructive discharge, 
and retaliation claims against her former 
employer Walmart. Hooten v. Walmart, 
Inc., 2021 WL 1234507, 2021 U.S. Dist. 
LEXIS 63833 (E.D.N.C. April 1, 2021). 

Dana Hooten began working at a 
Raleigh, North Carolina, Walmart 
in April 2019 after transferring from 
another store. When she started work 
at the Raleigh Walmart, two store 
managers began to make derogatory 
comments and gestures towards Dana 
Hooten because she is a transgender 
woman. Her pro se complaint made 
clear her managers regularly made her 
feel unwelcome and inadequate at work 
during the course of her employment. 
Store manager Daniel Whitner even 
referred to her as “it” instead of using 
her preferred pronouns. Hooten stated 
in her complaint that she felt treated 
like a “non-human.” Feeling powerless 
to change her circumstances at work, 
she left her sales associate job in 
October 2019. 

Hooten filed a complaint with 
the Equal Employment Opportunity 
Commission (EEOC) in November 
2019. After Hooten received her of her 
right-to-sue letter from the EEOC, she 
filed suit in Wake County Superior 
Court in Raleigh, North Carolina. 
Walmart removed to the United States 
District Court for the Eastern District 
of North Carolina, Western Division, in 
December 2020. Just over a month later, 
Walmart moved to dismiss under Rule 
12(b)(6) of the Federal Rules of Civil 
Procedure for failure to state a claim. The 
District Court granted Walmart’s motion 
to dismiss holding that that Hooten’s pro 
se complaint, liberally construed, failed 
to state a claim for either hostile work 
environment, constructive discharge, or 
retaliation under Title VII of the Civil 
Rights Act of 1964. 

In, hostile work environment claims 
brought under Title VII within the 4th 
Circuit, plaintiffs must allege workplace 
harassment that was (1) unwelcome, 
(2) based on the employee’s sex; (3) 
sufficiently severe or pervasive to 
alter the conditions of employment 
and create an abusive atmosphere, and 
(4) imputable to the employer. Bass v. 
E.I DuPont de Nemours & Co., 324 
F.3d 761, 765 (4th Cir. 2003). The core 
question before the court was whether 
Hooten’s complaint demonstrated 
conduct from her supervisors that was 
sufficiently severe or pervasive. 

Hooten’s complaint alleged that 
managers Whitner and Soycoya 
Gregory’s mistreatment negatively 
interfered with her work performance 
and that their conduct was because 
of her gender identity. For example, 
she was not able to complete certain 
tasks during overnight shifts because 
Whitner refused to interact with her 
and provide her with a scanner. Hooten 
alleged that Gregory unfairly criticized 
her work and disciplined her because 
of animosity towards her transgender 
status. For example, she stated Gregory 
chastised her, vaguely alleging Hooten 
engaged in inappropriate conversation 
at work. Later, Gregory disciplined 
Hooten for not completing her job tasks. 
She described other mistreatment from 
Gregory such as eye-rolling. Despite 
Gregory’s conduct, Hooten asserted 
that she was doing a good job at work. 
Because Hooten’s complaint was 
quickly dismissed and she did not have 
an attorney, the record was not fully 
developed to understand the extent of 
the underlying factual circumstances. 

Hooten complained to several 
store managers about her treatment by 
Whitner and Gregory, including Store 
Manager Jeremy Strudl. However, Strudl 
left for several weeks to work at another 
store. The parties disagreed whether 
Strudl did anything to address Whitner 

and Gregory’s conduct. According to 
Walmart’s filings, when he came back, 
Strudl allegedly worked with Hooten to 
help her improve her job performance. 
Hooten quit shortly thereafter. 

The court concluded that Hooten 
failed to state a claim that Whitner 
and Gregory’s unwelcome conduct was 
sufficiently severe or pervasive to alter 
her conditions of employment and create 
an abusive work environment. Judge 
Boyle wrote that neither Gregory’s 
eye-rolling and being overtly critical of 
Hooten’s work, nor Whitner’s avoidance 
and derogatory statements, were 
sufficiently severe or persuasive to state 
a claim for hostile work environment. 
Similarly, Judge Boyle found that 
Hooten’s working conditions were not 
severe enough that a reasonable person 
in her position would feel compelled 
to resign, because the court found 
that Strudl was willing to work with 
Hooten. Thus, the court also found her 
constructive discharge and retaliation 
claims lacked merit. 

The court’s reasoning about Whitner 
and Gregory’s conduct overlooks the 
unique form of humiliation transgender 
people experience in the workplace 
when faced with discriminatory 
remarks. This is especially harmful 
when mistreatment comes from 
one’s supervisor. Further, the court 
glossed over Hooten’s allegation 
that her supervisors mistreated her 
because of her transgender status. A 
manager degrading an employee using 
dehumanizing language, like referring 
to Hooten as “it,” eye-rolling, taking 
unfounded disciplinary actions, and 
obstructing one’s ability to work, is 
heightened when those actions are 
because of the manager’s animosity 
towards one’s transgender status. After 
reviewing Hooten’s filings with the 
Wake County Superior Court, it is 
notable that the court appeared to accord 
more weight to Walmart’s version of 

North Carolina U.S. District Court Dismisses Transgender 
Walmart Employee’s Title VII Claims Where Supervisor 
Called Her “It.”
By Joseph Hayes Rochman 
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the facts instead of liberally construing 
Hooten’s pro se complaint. 

The 4th Circuit has not yet addressed 
claims brought under Title VII for 
hostile work environment by transgender 
employees after Bostock v. Clayton Cty., 
140 S. Ct. 1731 (2020). However, the 
Hooten court arguably failed to follow 
4th Circuit precedent. For example, in 
Parker v. Reema Consulting Services, 
915 F.3d 297 (4th Cir. 2019), the Fourth 
Circuit reversed a district court’s 
dismissal under 12(b)(6) for hostile 
work environment when the plaintiff’s 
colleagues spread a sexually illicit rumor 
about her, treated her with disrespect 
in the workplace, and her supervisor 
humiliated her during a staff meeting 
and threatened unmerited disciplinary 
action against her. Similarly, those 
defendants argued the treatment lasted 
only over a few weeks and was only a 
few slights. The court, addressing the 
same question of whether the conduct 
was sufficiently severe and pervasive, 
rejected that argument finding that the 
plaintiff plausibly stated a claim for 
relief and noting that the supervisor’s 
treatment goes to the core of someone’s 
merit as a human being. The treatment 
was particularly threatening because it 
came from her supervisor. Arguably, 
Hooten’s treatment was more akin to the 
plaintiff in Parker, who was represented 
by counsel. Thus, Judge Boyle, ruling on 
a motion to dismiss a pro se complaint, 
erred in concluding the conduct was not 
sufficiently severe and pervasive. 

Indeed, discrimination against 
transgender people in the workplace is 
both severe and pervasive throughout 
the United States. A 2015 survey found 
that of 27,000 respondents, thirty 
percent “reported being fired, denied a 
promotion, or experiencing some other 
form of mistreatment because of their 
gender identity or expression.” James, S. 
E., Herman, J. L., Rankin, S., Keisling, 
M., Mottet, L., & Anafi, M., The 
Report of the 2015 U.S. Transgender 
Survey, NATIONAL CENTER FOR 
TRANSGENDER EQUALITY 12 
(2016), https://transequality.org/sites/
default /files/docs/usts/USTS-Full-
Report-Dec17.pdf. Twenty-seven percent 
of respondents “who held or applied for 
a job during that year . . . reported being 

fired, denied a promotion, or not being 
hired for a job they applied for because 
of their gender identity or expression.” 
Seventy-seven percent of respondents 
who had a job reported taking steps 
to avoid mistreatment such as quitting 
their job.

For those like Dana Hooten, access 
to justice is the most significant barrier. 
Pro se litigants face many procedural 
barriers and lack the legal knowledge 
and skill necessary to bring complex 
civil rights claims. 192,500 non-prisoner 
civil rights cases have been filed by pro 
se plaintiffs between 2000 and 2019. 
Judiciary Data and Analysis Office of the 
Administrative Office of the U.S. Courts, 
Just the Facts: Trends in Pro Se Civil 
Litigation from 2000 to 2019 (February 
11, 2021), https://www.uscourts.gov/
news/2021/02/11/just-facts-trends-pro-
se-civil-litigation-2000-2019. Yet, there 
is no data available to determine the rate 
of dismissal under 12(b)(6). 

North Carolina has few legal 
resources for LGBTQ people. One 
organization, The Campaign for 
Southern Equality, has conducted 
workshops and may be able to connect 
individuals to an attorney. However, 
there are little or no resources in the 
major metropolitan areas where those 
like Hooten experiencing workplace 
discrimination can seek help. 

Walmart was represented by Julie K. 
Adams of Charlotte, NC-based Ford & 
Harrison LLP. District Judge Terrance 
Boyle was initially nominated to the 
federal bench by Ronald Reagan. He 
was first nominated for a Fourth Circuit 
judgeship in 1991 by George H.W. Bush 
and renominated again in 2001 by 
George W. Bush but never received a 
Senate vote. ■

Joseph Hayes Rochman is a law student 
at New York Law School (class of 2021).

Bullying and the 
Constitution: U.S. 
District Court in 
Illinois Grants 
School’s Summary 
Judgment Motion
By Corey L. Gibbs

John Doe attended Prospect High 
School, in Mount Prospect Illinois 
a predominantly white institution, 
in Mount Prospect Illinois. Over the 
course of his four years at the school, 
he was allegedly bullied and harassed 
for being Black and gay. Doe brought 
claims against the school district, 
the superintendent, and various 
other faculty members. On April 2, 
2021, Judge Joan B. Gottschall of the 
U.S. District Court for the Northern 
District of Illinois (Eastern Division), 
granted the defendants’ motion for 
summary judgement and relinquished 
supplemental jurisdiction over Doe’s 
claims under Illinois law. Doe v. School 
District 214, 2021 WL 1239200; 2021 
U.S. List. LEXIS 64848.

Prospect High School is a high-
performing flagship school within 
the district. The school even provided 
services to students, like John Doe, to 
accommodate cognitive disabilities. 
However, the environment described by 
the plaintiff depicts a less than perfect 
picture of the school. At Prospect, Black 
students like John Doe were a minority. 
Additionally, Doe noted that his sexual 
orientation was obvious to everyone 
at the school. Students and faculty 
allegedly targeted him because of these 
characteristics.

Prospect had written policies 
regarding bullying, which it adopted in 
2010. The policy contained the process 
for complaining about bullying. The 
school had a variety of disciplinary 
options for both student and teacher 
misconduct. Additionally, the school 
has diversity awareness programs 
for students. However, policies and 
programs do not always eradicate the 
problem.
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John Doe alleged a dozen separate 
incidents of bullying or discrimination 
while at Prospect, including being 
called racial and homophobic slurs. 
The incidents ranged from an instructor 
striking the back of his head during class 
to his suspension for allegedly touching 
a girl’s genitals. He even alleged that 
a security guard locked him in a dark 
attendance office.

John Doe filed a complaint with 
eight counts. Three arose from Illinois 
law. He alleged a Monell claim, which 
would hold the district liable for 
individual constitutional violations of 
not preventing or disciplining incidents 
of bullying. In two separate counts, he 
asserted equal protection claims. In 
another he pled a 42 U.S.C. §1983 claim, 
which alleged that his substantive due 
process rights were violated. Finally, he 
brought a claim under Title VI of the 
Civil Rights Act of 1964.

The court began its analysis with 
the substantive due process claim. The 
Fourteenth Amendment states, “[N]or 
shall any State deprive any person of life, 
liberty, or property, without due process 
of law.” U.S. Const. amend. XIV, §1. 
The Supreme Court has recognized two 
different types of due process claims, 
substantive and procedural. According 
to County of Sacramento v. Lewis, 
substantive due process “prevents the 
government from engaging in conduct 
that ‘shocks the conscience,’ . . . or 
interferes with rights ‘implicit in the 
concept of ordered liberty.’” 523, U.S. 
833, 847 (1998). 

John Doe claimed that the defendants 
deprived him of the property interest in 
access to all the benefits and privileges 
of a public education. Furthermore, he 
claimed that the school officials had 
an obligation to protect him from the 
bullying he experienced from both 
students and faculty members. Although 
Doe contended that his claim did not fall 
under the state-created danger doctrine, 
the court noted that he had used one of 
the elements in his argument. Therefore, 
the court began analyzing the state-
created danger theory.

In order to succeed on a state-created 
danger theory, Doe would have to show 
that the defendants created a danger and 
failed to protect him from it in a way 

the shocks the conscience. However, 
the evidence that Doe relied upon was 
based on assumptions. The court stated, 
“Assumptions do not create a fact issue 
for trial.” 

Additionally, Doe pointed to two 
specific incidents that he claimed 
violated his substantive due process 
rights. The court noted the flaws with 
each. According to the court, Doe’s 
claim regarding being locked in a dark 
office should have been a claim under the 
Fourth Amendment as an unreasonable 
seizure. Doe’s suspension for allegedly 
touching a girl’s genitals was “clearly a 
procedural due process claim” instead 
of a substantive due process claim.

Then, the court turned to Doe’s 
equal protection claims. The Fourteenth 
Amendment states, “No State shall 
. . . deny to any person within its 
jurisdiction the equal protection of law.” 
In order to establish a claim, Doe must 
show that he was similarly situated to 
members of an unprotected class and 
that he was treated differently from 
them because the defendants acted with 
discriminatory intent. Doe argued that 
the policies were not discriminatory 
on their face but were administered in 
a discriminatory fashion. However, he 
had to show some intentionality behind 
the discrimination that had no rational 
basis.

The 7th Circuit made it clear in a 
prior case that evidence of comparators 
was needed to show intentional 
discrimination. This required Doe to 
show that he was treated differently 
than similarly situated individuals. 
However, Doe did not show any 
comparator evidence and relied on his 
and his mother’s testimony. The court 
stated, “There is no reason to doubt the 
sincerity and conviction of Doe’s and his 
mother’s testimony that they believed 
Doe experienced discrimination; 
but a witness’s speculation about the 
defendant’s motives generally does 
not suffice to create a genuine dispute 
for trial on the issue of intentional 
discrimination.” The court tossed out 
Doe’s equal protection claims, as well.

Next, the court began its analysis of 
Doe’s Title VI claim. Under Title VI of 
the Civil Rights Act of 1964 no person 
in the U.S. shall be denied benefits, 

excluded, or discriminated against by 
any program receiving federal financial 
assistance because of their race. The 
court previously requested that Doe 
cite the fact statements and develop his 
argument. However, he did not. So, the 
court tossed out the Title VI claim due 
to lack of specificity.

The court began to analyze his 
Monell claim. To succeed, Doe would 
have to show a constitutional violation 
was caused by the government’s 
policy or custom. He based his Monell 
claim on the same conduct the court 
had previously discussed. There, the 
court determined that there was no 
constitutional violation. Thus, the court 
tossed out the Monell claim because 
there was no underlying constitutional 
violation.

Finally, the court chose to ignore 
the complaints that arose under Illinois 
law. Initially, the court had jurisdiction 
over the claims through supplemental 
jurisdiction. However, the court tossed 
out all of Doe’s federal claims, which 
left the Illinois claims without a federal 
claim to which they could be attached. 
Relinquishing jurisdiction over these 
claims was a discretionary decision 
made by the court.

John Doe was represented by Antonio 
Maurizio Romanucci and Bhavani 
Keeran Raveendran. The school district, 
Kirk Laxo, Michelle Dowling, David 
Schuler, Mark Taylor, and Suzette 
Sanecki were represented by Michael 
E. Kujawa and Deborah Anne Ostvig. 
Doe Teachers 1-3 were represented by 
Deborah Anne Ostvig. District Judge 
Joan B. Gottschall was appointed to the 
court by President Bill Clinton. ■

Corey L. Gibbs is a law student at New 
York Law School (class of 2021).
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A three-judge panel of the Florida 1st 
District Court of Appeal fractured three 
ways on how to handle a discrimination 
claim by a transgender woman who 
was asked to relocate her seat at a show 
being held in a lodge hall that was rented 
for a “ladies only “show performed 
by the “Black Chippendales.” Love v. 
Young, 2021 WL 1558825, 2021 Fla. 
App. LEXIS 5497 (April 21, 2021). 
The court voted 2-1 to affirm the trial 
judge’s ruling for the defendant, but 
the two judges in the majority agreed 
as to result only, not the rationale. The 
dissenting judge would have ruled for 
the plaintiff, of course, but went on to 
argue that the U.S. Supreme Court’s 
ruling in Bostock v. Clayton County, 
an employment discrimination case 
under Title VII of the federal Civil 
Rights Act of 1964, should be applied to 
interpret the Florida Civil Rights Act’s 
public accommodations provision to 
ban gender identity discrimination – an 
issue of first impression at the appellate 
level in Florida.

Plaintiff Nevaeh Love, a transgender 
woman, was invited by female friends to 
join them in attending the “ladies only” 
Black Chippendales show at Grotto 
Hall, described by concurring Judge 
Lori S. Rowe as “part of Zelica Grotto, a 
not-for-profit fraternal organization.” A 
private organization, Royalty-N-Heelz, 
of which defendant Katoshia Young 
is an organizer, had rented the hall to 
present the show. Ms. Love’s friends 
arrived before she did and bought 
tickets in the VIP section, which was 
located close enough to the performing 
area so that the audience members could 
touch the partially disrobed performers, 
as was apparently expected behavior at 
a Black Chippendales event. They took 
a table at the front of the section, Ms. 
Love joining them when she arrived. 

Judge Susan L. Kelsey described 
what happened after Ms. Love sat with 
her friends: “Someone recognized 
Appellant and notified Appellee that 

there was a ‘male dressed as a female’ 
in the audience—not that Appellant 
was transgender. When the performers 
learned that ‘a man dressed as a woman’ 
was in the audience, they vehemently 
refused to perform under the risk of 
having Appellant touch them during the 
performance—cursing and threatening 
physical violence if that should happen. 
One adamantly said he didn’t want to 
dance for guys or ‘get in on that action.’ 
A performer who testified at trial 
explained as follows: ‘We are just not 
used to dancing for guys. That is just 
something we don’t do. We don’t dance 
in those kinds of clubs and things. That 
is something we always stand by.’ The 
performer who testified at trial stated 
that the performers had told Appellee 
before agreeing to the performance that 
they would not perform for men.”

Ms. Young suggested to the dancers 
that she ask Ms. Love to move to a seat 
further back from the performing area, 
and they agreed to this compromise. 
But when she asked Ms. Love to 
move because the dancers objected to 
performing with her seated in the front, 
she became upset, demanded a refund, 
left, and filed a sex discrimination 
claim against Ms. Young under the 
Florida Civil Rights Act. (She could not 
file her case in federal court under the 
Civil Rights Act of 1964, because its 
public accommodations provision does 
not list sex as a prohibited ground for 
discrimination.)

Judge Edward P. Nickinson, III, of 
Escambia County Circuit, ruled for the 
defendant, concluding that the dancers 
had a right to object to performing their 
“ladies only” show that would involve 
audience members touching the dancers 
with somebody they perceived to be a 
man in the audience. The defendant had 
argued that the public accommodation 
provision of the Florida Civil Rights Act 
did not apply, because Grotto Hall was 
a “lodge” which was only occasionally 
rented for use by outside organizations, 

and this came within the “lodge” 
exception in the statute, and as well that 
the ban on sex discrimination did not 
extend to gender identity discrimination 
claims. The trial judge found that Grotto 
Hall was rented to outside groups for 
public events often enough to qualify 
as a “place of public accommodation.” 
But he avoided ruling on whether 
gender identity discrimination claims 
are actionable under the Florida law. 
Instead, assuming that this could be 
analyzed as a sex discrimination case, 
he found that Ms. Young had a complete 
defense under a privacy theory, writing: 

The Court’s decision here represents 
no more and no less than a finding 
that when the subject of the activity in 
question is sex, and when that activity 
involves sexual or sexually suggestive 
bodily contact, and when the performers 
who may be physically involved 
with that contact have specified they 
consent to contact only with women, 
the performers may reasonably expect 
to retain some say over who is or is 
not a “woman” for purposes of the 
activity. Here, the dancers clearly did 
not consider Ms. Love to be a “woman” 
for purposes of their performance, and 
the Court sees no reason why, for that 
limited purpose, Ms. Love should be 
able to force those dancers to think 
otherwise. . . . No person should be 
required to perform body-contact sexual 
or sexually suggestive acts with another 
except by consent.

Judge Kelsey wrote that Judge 
Nickinson had concluded that ruling 
for Ms. Love “would require the court 
to impose Appellant’s gender norms 
on unwilling others, which the court 
declined to do.” 

Judge Kelsey agreed with this 
conclusion, objecting to the concurrence 
by Judge Lori S. Rowe and the dissent by 
Judge Ross L. Bilbrey addressing “policy 
arguments that the trial court did not 
reach, that the Florida Legislature has 
not adopted, and that are unnecessary to 

Florida Appeals Court Fractures Over Transgender Woman’s 
Public Accommodation Claim
By Arthur S. Leonard
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disposition,” and arguing that “judicial 
restraint” supported deciding the case 
by determining that the defendant’s 
privacy argument was dispositive. 

Judge Kelsey rejected Ms. Love’s 
argument that there was no “unwanted 
touching” exception in the FCRA, 
asserting that “we cannot adopt that 
reasoning without implicitly invalidating, 
or creating new exceptions to, numerous 
existing laws that protect fundamental 
rights. Multiple Florida laws prohibit 
unwanted touching, including laws on 
simple battery; sexual battery; sexual 
harassment; and, ironically, hostile 
work environment created by unwanted 
touching. None of these laws creates 
any public-accommodation exception to 
the basic rights of privacy and freedom 
from unwanted physical contact. It 
would be anomalous indeed to hold 
that the FCRA must be interpreted to 
allow unwanted touching that would be 
remediable under criminal or civil law. 
We need not and should not go further 
to affirm the trial court’s judgment.”

Concurring in the result only, 
Judge Rowe did not endorse the 
trial court’s privacy defense theory, 
because she concluded that the public 
accommodation provision does not 
apply to this case, accepting Young’s 
argument that Grotto Hall is not a 
“place of public accommodation.” 
The judge contended that the Hall’s 
occasional or periodic rental to outside 
groups for events open to the public 
were not frequent enough to expose the 
Hall to coverage because of the express 
statutory exception for “lodges” run by 
private organizations, even when they 
“occasionally” rent out their space to 
other organizations. 

Dissenting, Judge Bilbrey argued that 
Grotto Hall was rented to outside groups 
frequently enough to be considered a 
“place of public accommodation” and, 
in his view, Ms. Love was subjected 
to sex discrimination, not necessarily 
requiring a determination whether the 
statute should be construed consistent 
with Bostock to cover gender identity 
discrimination claims. “The trial court 
erred,” he wrote, “by applying the judge-
made defense that the sexual nature of 
the performance entitled the dancers 
and organizers to exclude a patron 

based on sex. In doing so, the trial court 
did not follow established Florida law 
on statutory claims and their defenses. 
If the Legislature has created a cause 
of action (such as in the FCRA), any 
defense to the cause of action must also 
come from the Legislature.”

The conclusion that this was sex 
discrimination was obvious to Judge 
Bilbrey. The dancers refused to perform 
because they perceived Ms. Love to be 
a “man,” and they refused to perform 
their sexy strip-tease routine in front of 
a “man” until Ms. Young mollified them 
by suggesting relocating the “man” 
further back from the performing area. 
Requiring Ms. Love to relocate from 
her seat because she was perceived 
by the dancers to be a “man” was 
discriminating against her because of 
her sex. Simple! There is no express 
exception under the FCRA for a place of 
public accommodation to hold a “ladies 
only” event.

But, having concluded that this was 
a clear-cut case of sex discrimination, 
Judge Bilbrey then went a step further, 
observing that several Florida Court 
of Appeal decisions had ruled that 
federal court interpretations of Title 
VII were followed by Florida courts 
in their interpretation of the Florida 
Civil Rights Act. Therefore, as the U.S. 
Supreme Court decided in Bostock 
that discriminating against a person 
because of their gender identity was 
“necessarily” discrimination because 
of sex, Florida courts should apply the 
same reasoning to the state law and 
hold that gender identity discrimination 
violates the state law. Unfortunately, 
since Judge Bilbrey was writing only for 
himself in dissent, this does not stand as 
an appellate precedent to that effect, but 
it is a start. . .

Perhaps an appeal to the Florida 
Supreme Court could attain a 
precedential ruling that the Florida 
Civil Rights Act bans gender identity 
discrimination, but the dispute among 
the Court of Appeal judges about whether 
Grotto Hall should be deemed a “place 
of public accommodation” makes it just 
as likely that the Supreme Court would 
focus on that, perhaps siding with Judge 
Rowe, who persuasively writes that the 
facts about Grotto Hall fit neatly into 

the statutory “lodge” exception. Even 
if the Supreme Court were persuaded 
to rule in favor of Ms. Love, it could 
avoid adopting the Bostock reasoning 
by endorsing Judge Bilbrey’s conclusion 
that Ms. Love was discriminated against 
because of her sex, not because of her 
gender identity. 

Ms. Love is represented by Benjamin 
James Stevenson, ACLU Foundation of 
Florida, Pensacola; and Daniel B. Tilley 
and Nancy Abudu, ACLU Foundation 
of Florida, Miami. ■
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In this child custody case, defendant 
Lanesha Matthews appealed the trial 
court’s order that awarded sole legal 
custody of the parties’ twin children to 
her former partner, Kyresha LeFever. 
The trial court determined that 
defendant was only a “third party” and 
not a parent to the children because, 
although she gestated and birthed the 
children, she did not have a genetic 
connection to them, unlike the plaintiff, 
whose ova were used in the procreation 
of the children. The Michigan Court of 
Appeals held on April 1 that the trial 
court improperly interpreted the term 
“parent” as defined by Michigan’s Child 
Custody Act as requiring a genetic 
connection, and also misapplied the 
Surrogate Parenting Act. The court’s 
opinion was written by Judge Michael 
J. Riordan, while Judge Elizabeth L. 
Gleicher wrote a brief concurrence. 
LeFever v. Matthews, 2021 WL 1232747, 
2021 Mich. App. LEXIS 2109. 

The two women began a romantic 
relationship in 2011. At some point, they 
decided to have children together using 
plaintiff’s eggs, fertilized by a sperm 
donor, and implanted in defendant’s 
womb. The in vitro fertilization was 
successful, as it resulted in defendant’s 
pregnancy with twins. Although the 
couple originally planned for defendant 
to give birth in Ohio, where the law at 
the time allowed for both women to 
be listed on the birth certificates, the 
defendant gave birth two months early 
in Michigan. At that time, Michigan 
permitted only one father and one 
mother to be listed on a birth certificate. 
Thus, considering that the defendant 
birthed the twins, she was listed as the 
twins’ mother. Although plaintiff was 
not listed on the birth certificates, the 
twins were given plaintiff’s last name.

The couple cohabitated and parented 
the twins together until they separated 
in 2014 —before the Michigan statute 
excluding same-sex couples from 

marriage was declared unconstitutional. 
Plaintiff and defendant continued co-
parenting the twins and shared custody 
until the defendant experienced serious 
health concerns in 2016. At that time, 
plaintiff became the twins’ primary 
caretaker until 2018, when a custody 
dispute arose.

The trial court first held a hearing 
to establish plaintiff’s standing as a 
parent. Plaintiff argued that she was 
the twins’ “natural mother” by virtue of 
her genetic connection to the children, 
and that defendant, the “gestational 
surrogate,” was merely “the woman 
who carried the eggs of [plaintiff] and 
the sperm of an anonymous donor.” 
Defendant countered that the Surrogate 
Parenting Act invalidated any surrogacy 
contract between the parties. Defendant 
reasoned that because there is no valid 
surrogacy contract, she is the twins’ 
“natural parent” by default, because she 
gave birth to them. 

The trial court concluded that “the 
[L]egislature of this state has established 
that it is the public policy of this state 
to identify a parent as a person with a 
biological connection to the child.” 
Specifically, that meant that the plaintiff, 
by way of her genetic connection to the 
twins, was the only party to establish 
such a biological connection. As a result, 
this finding created a presumption that 
the best interests of the twins were 
served by awarding plaintiff custody, 
while the Surrogate Parenting Act 
granted defendant standing merely as 
a “third party.” Accordingly, the matter 
progressed to trial, where defendant was 
required to show by clear and convincing 
evidence that it was in the twins’ best 
interest for her to have custody.

After a six-day trial, the court 
concluded that defendant failed to 
carry her burden to establish parentage. 
Plaintiff was awarded full legal and 
physical custody and the trial court 
ordered that the defendant’s name 

be removed from the twins’ birth 
certificates. However, the trial court 
granted parenting time to defendant 
pursuant to her standing as a third party 
under MCL 722.271(b). Defendant 
then appealed and challenged the trial 
court’s finding that she is not a natural 
parent. She argued that the trial court 
misinterpreted the Child Custody Act 
when it found that she is not a “natural 
parent,” that it misapplied the SPA to the 
facts of this case, and that the trial court’s 
order violated her federal constitutional 
rights to substantive due process and 
equal protection under the law. 

On April 1, the Court of Appeals 
ruled in agreement with the defendant 
that the trial court had improperly 
interpreted the term “parent” and had 
misapplied the Surrogate Parenting Act. 
The Court of Appeals did not consider 
the defendant’s constitutional claims. 

First, the court considered whether 
the trial court committed error 
requiring reversal when it concluded 
that defendant was not a “natural 
parent” under the Child Custody Act 
(CCA) because she lacked a genetic 
connection to the twins.

In broad terms, the CCA governs 
custody, parenting time, and child 
support issues for minor children in 
Michigan and it is the exclusive means 
of pursuing child custody rights. The 
Act is “equitable in nature,” and must 
be “liberally construed and applied 
to establish promptly the rights of the 
child and the rights and duties of the 
parties involved.” Moreover, the Act 
states that if a child custody dispute is 
between the parents, between agencies, 
or between third persons, the best 
interests of the child control. Although 
the term “parent” is defined as “the 
natural or adoptive parent of a child,” 
the term “natural parent” is not defined 
by the Act and the question remained 
as to whether the term is elastic enough 
to include defendant. To answer 

Michigan Appeals Court Interprets “Parent” to Include 
Birth Mother of Children Conceived Through In Vitro 
Insemination with Ova From Her Same-Sex Partner
By Filip Cukovic
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that question, the court engaged in 
comprehensive statutory interpretation 
of the term. 

Previous cases defined the term 
“natural parent” to mean a “blood 
relation.” Moreover, the case law makes 
clear that a blood relation is different 
from relation by affinity, which means 
that the term “parent” within the 
meaning of the CCA does not include 
relations such as stepparents, foster 
parents, or grandparents. Such parties 
are considered to be “third persons.” 
In this case, defendant’s relationship 
to the twins as their birth mother has 
a closer biological connection than a 
stepparent or foster parent, and even 
that of a grandparent, because she is 
related to the twins in a closer degree 
than a grandparent, as defendant gave 
birth to the children.

Moreover, to boost its conclusion 
that defendant is indeed a “natural 
parent” to the twins, the court also 
considered the lay dictionary definition 
of the term. Although no relevant 
dictionary defines the term “natural 
parent,” there are different definitions 
for “blood relation.” For example, 
American Heritage Dictionary of the 
English Language (5th ed.) defines 
“blood relation” as “a person who is 
related to another by birth rather than 
by marriage.” Similarly, Merriam-
Webster Online Dictionary defines 
“blood relative” as “someone who 
has the same parents or ancestors as 
another person.” MacMillan Dictionary 
Online defines “blood relation” as 
“someone that you are related to by 
birth, rather than by marriage.” Finally, 
Cambridge Dictionary Online defines 
“blood relation” as “someone who 
is related to you by birth rather than 
through marriage.” Thus, the textual 
clues indicate that the term “natural 
parent” is elastic enough to include 
defendant, who, although she has no 
genetic connection to the twins, is 
related to them by birth rather than 
through marriage.

Finally, the court held that the trial 
court erroneously considered the genetic 
requirements in other family-law 
statutes, namely, the Acknowledgment 
of Parentage Act, the Safe Delivery of 
Newborns Act, and the Adoption Code. 

As a preliminary matter, although a 
statute must be read in conjunction with 
other relevant statutes and interpreted 
in a manner that ensures that it works 
in harmony with the entire statutory 
scheme, none of these statues were 
implicated by the facts of this case. 
However, even if the listed statutes 
were somehow implicated, it would still 
be wrong for the trial court to draw a 
conclusion that Michigan law generally 
requires a genetic connection in order 
to establish maternity. 

Specifically, the trial court concluded 
that Michigan’s Acknowledgment of 
Parentage Act has clearly identified that 
only a “biological parent will have the 
‘duties of a child-parent relationship 
and legal status of [a] natural parent.’” 
However, the Act establishes paternity, 
not maternity. The Act defines the term 
“father” but not the term “mother.” 
Moreover, the Act defines “father” as 
“the man who signs an acknowledgment 
of parent of a child.” In other words, 
this definition does not hint at any legal 
requirement of a genetic connection 
between a parent and a child. 

Moreover, the Safe Delivery of 
Newborns Act states that a party 
petitioning for custody of a newborn 
may be ordered to submit to genetic 
testing “[u]nless the birth was witnessed 
by the emergency service provider and 
sufficient evidence exists to support 
maternity.” Thus, it appears that the 
act only contemplates scenarios when a 
birth mother is also the genetic mother 
and is uninformative as to the statutory 
construction of the CCA in this case.

Finally, the trial court’s reliance on 
the Adoption Code was also misplaced. 
The Adoption Code does not define or 
otherwise address genetic parents or 
birth parents. In addition, the trial court 
did not consider the Genetic Parentage 
Act, which permits a man to establish 
paternity by way of blood, tissue, or 
genetic testing. Therefore, the court 
vacated the trial court’s final order and 
remanded the case for the trial court to 
consider custody and parenting time 
with both parties considered as “natural 
parents” under the CCA.

The court next addressed defendant’s 
Surrogate Parenting Act claim. Although 
the court agreed that the trial court 

misapplied the law, such misapplication 
did not require reversal. The SPA 
governs surrogacy agreements, and it 
renders invalid surrogate parentage 
contracts. Surrogate parentage contract 
is defined as “a contract, agreement, or 
arrangement in which a female agrees 
to conceive a child through natural or 
artificial insemination, or in which a 
female agrees to surrogate gestation, and 
to voluntarily relinquish her parental 
or custodial rights to the child. It is 
presumed that a contract, agreement, or 
arrangement in which a female agrees 
to conceive a child through natural or 
artificial insemination by a person other 
than her husband, or in which a female 
agrees to surrogate gestation, includes a 
provision, whether or not express, that 
the female will relinquish her parental 
or custodial rights to the child.”

However, for a surrogate parentage 
contract to exist there must be present 
the elements of (1) conception, through 
either natural or artificial insemination, 
of, or surrogate gestation by, a female 
and (2) the voluntary relinquishment of 
her parental rights to the child. Here, 
there was no doubt that the parties 
had an arrangement for plaintiff to 
provide the eggs and for defendant to 
carry and birth the twins. However, 
because voluntary relinquishment of 
parental rights is a necessary element 
to finding that a surrogate parentage 
contract exists and because defendant 
never relinquished her parental rights, 
it is clear that the parties didn’t have 
a surrogate parentage contract, as 
defined in the statute. In other words, 
given the facts of this case, the SPA 
is inapplicable here. Even assuming 
the SPA applies, the SPA directs the 
trial court to consider the best-interest 
factors as set forth in the CCA when 
determining custody. In other words, 
even if the SPA applies, defendant 
remains a “natural parent” under the 
CCA, as discussed above, and the trial 
court’s erroneous conclusion that the 
SPA applies does not alter the outcome 
of the case. 

Finally, although defendant also 
argued that the trial court’s order 
violated her constitutional rights, 
because the Court of Appeals concluded 
that the trial court erred in interpreting 
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the CCA and misapplied the SPA in 
this case, there was no need to address 
defendant’s remaining constitutional 
arguments.

Lanesha Matthews was represented 
by Regina D. Hemison. No counsel was 
listed by the court for Kyresha LeFever, 
but amicus briefs were filed by a group 
of family law professors and by the 
ACLU. ■

Filip Cukovic is a law student at New 
York Law School (class of 2021). INTRODUCTION – Law Notes 

continues to follow decisions about 
compassionate release for prisoners 
with HIV fearing COVID-19 in custody. 
Here are seven more; three were releases. 
It is nearly impossible to generalize 
about them. Prisoners fare best, if they 
are older (65+), have served over half 
their sentence, are not recidivists, are 
generally debilitated, have only token 
opposition from the Government, and 
find a sympathetic judge. This bunch 
of cases includes inmates who have 
survived COVID-19 in prison and those 
who have been vaccinated. Even these 
factors do not necessarily point in a 
predictable direction. The Sentencing 
Commission still lacks a quorum to 
respond with standards implementing 
the First Step and CARES Acts. Attorney 
General Garland has not yet published 
standards superseding those of Attorney 
General Barr. In the absence of this, 
seven circuits have approved greater 
authority for district judges to exercise 
discretion beyond the “old” Sentencing 
Guidelines for defendant-initiated 
motions allowed by the First Step Act 
under 18 U.S.C. § 3582(c)(1)(A)(i). See 
United States v. Brooker, 976 F.3d 228 
(2d Cir. 2020); United States v. McCoy, 
981 F.3d 271 (4th Cir. 2020); United 
States v. Shkambi, 2021 WL 1291609 
(5th Cir. Apr. 7, 2021); United States v. 
Jones, 980 F.3d 1098 (6th Cir. 2020); 
United States v. Gunn, 980 F.3d 1178 
(7th Cir. 2020); United States v. Aruda, 
2021 WL 1307884 (9th Cir. Apr. 8, 
2021); United States v. McGee, 2021 WL 
1168980 (10th Cir. Mar. 29, 2021). The 
First, Eighth, Eleventh and D.C. Circuits 
have not yet ruled. In a frequently cited 
decision, the Third Circuit has ruled that 
HIV that is controlled with medication 
does not pose a sufficient risk factor for 

compassionate release. United States v. 
Raia, 954 F.3d 594 (3d Cir. 2020). This 
leads to a final caution to the reader. This 
writer’s summaries of compassionate 
release have search limiters confining 
“hits” basically to LGBT and HIV cases. 
This writer has seen no compassionate 
release decisions that turn on sexual 
orientation or gender identity. Raia 
does not make HIV irrelevant – while 
controlled HIV alone is not enough, it 
can help to tip a case for release if other 
factors are present.

CALIFORNIA – U.S. District Judge 
Gonzalez P. Curiel grants compassionate 
release to HIV-positive inmate Victor 
Alejandro Fernandez in United States 
v. Fernandez, l2021 WL 1238888 (S.D. 
Calif., Apr. 2, 2021). Fernandez had 
served nearly 2/3’s of his 129-month 
sentence for wire fraud, computer 
hacking, and identity theft. He is HIV-
positive, with diabetes. He contracted 
COVID-19 in prison, resulting in an 
extended hospitalization and leaving 
him with hypertension, uncontrolled by 
medication. Fernandez argued that his 
medical condition makes him highly 
vulnerable in prison. Judge Curiel 
appointed counsel. The Government 
did not strongly contest the medical 
evidence, but it opposed release on 
discretionary grounds. Although Judge 
Curiel found no guiding decision in the 
Ninth Circuit, he found that the First 
Step Act grants district courts discretion 
independent of Sentencing Guidelines. 
[Note: there is a Ninth Circuit decision 
now – see United States v. Aruda, in 
the Introduction to this article.] The 
Act amends “numerous portions of the 
U.S. Code to promote rehabilitation of 
prisoners and unwind decades of mass 

HIV-Positive Prisoners’ Petitions 
for Compassionate Release During 
COVID-19 Pandemic Continue to 
Produce Mixed Rulings that Defy 
Generalization
By William J. Rold
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incarceration,” quoting United States v. 
Brown, 411 F. Supp. 3d 446, 448 (S.D. 
Iowa 2019) (citing Cong. Research Serv., 
R45558, The First Step Act of 2018: 
An Overview 1 (2019)). Accord United 
States v. Young, 2020 WL 1047815, at *5 
(M.D. Tenn. Mar. 4, 2020) (Congress’ 
express purpose in implementing these 
changes was to expand the use of 
compassionate release); United States 
v. Maumau, 2020 WL 806121, at *4 
(D. Utah Feb. 18, 2020) (“[O]ne of the 
express purposes of the First Step Act 
was to increase the use and transparency 
of compassionate release.”). Judge Curiel 
finds that Fernandez’ circumstances are 
compelling and that, given his prior 
bout with COVID-19, “it is not possible 
for a medically vulnerable inmate . . . 
to isolate himself in this institutional 
setting,” quoting United States v. 
Ramos, 450 F.Supp.3d 63, 65 (D. Mass. 
2020). On discretionary grounds, Judge 
Curiel found that Fernandez had served 
2/3’s of his sentence, that most of his 
co-conspirators had been released (or 
were about to be), that Fernandez was 
not highly likely to be a recidivist (since 
his offenses were addiction-driven and 
he has seven years of sobriety), and 
that his release would not undermine 
respect for law or unduly risk public 
safety. Fernandez is ordered confined 
to his home (except for medical and 
probation visits or other trips with court 
permission), with directions to submit 
to random searches at probation’s 
discretion, including of his computer. At 
the Government’s motion, Judge Curiel 
later amended the conditions to permit 
weekly outside trips for food, medicine, 
and laundry, without individual advance 
court approval for each one. Fernandez 
is represented by Federal Defender of 
San Diego.

FLORIDA – HIV-positive inmate 
Denzil Jackson fails in his application 
for compassionate release or home 
confinement in United States v. 
Jackson, 2021 WL 1293572 (M.D. 
Fla., Apr. 7, 2021). U.S. District Judge 
Virginia H. Hernandez found that 
Jackson’s HIV was controlled, with 
moderate t-cell count, that his diabetes 

was also controlled, and that his deep 
vein thrombosis was medicated with 
anticoagulants. His medical conditions 
do not warrant compassionate release. 
Judge Hernandez applies the Sentencing 
Commission Guidelines promulgated 
before the First Step and the CARES 
Acts. Jackson is serving 235 months 
for possession with intent to distribute 
1000 kilograms or more of marijuana. 
[That’s over 35,000 lids for those who 
remember the 1970’s.] This is Jackson’s 
third attempt at compassionate release, 
and he is due to be released in 2023. 
Judge Hernandez also denies home 
confinement as beyond the court’s 
authority, citing: 18 U.S.C. § 3621(b); 
United States v. Calderon, 801 Fed. 
App’x 730, 731-2 (11th Cir. 2020 (home 
confinement not authorized by Second 
Chance Act, 34 U.S.C. § 60541(g)(1)
(A)). The Government also opposed 
release. The decision does not discuss 
COVID-19 conditions at Jackson’s 
institution.

FLORIDA – Jerry Layne Canty has done 
his time. US. District Judge Brian J. 
Davis orders his release in United States 
v. Canty, 2021 WL 1526351 (M.D. Fla., 
Apr. 19, 2021). Canty is 70 years old and 
has served more than 26 years in prison, 
after conviction for distribution of 
cocaine under a statute (since amended) 
that imposed life imprisonment for 
third conviction of certain drug 
offenses. Canty contracted COVID-19 
in 2020 and recovered. He is also HIV-
positive, with end-stage renal disease, 
diabetes, heart disease, hypertension, 
and chronic hepatits-C. He also broke 
his hip in 2020, and he ambulates with 
a walker. The Government opposed 
his release, saying he was getting 
good medical care at the BOP medical 
facility in Springfield, Missouri. Judge 
Davis found that he need not address 
whether he has discretion beyond 
the “old” Sentencing Commission 
“Guidelines” on release – something the 
Eleventh Circuit has not addressed (see 
Introduction) – because Canty meets the 
“old” guidelines. He is over 65, has a 
terminal illness (regardless of his HIV 
status), and has served more than ten 

years of his sentence. In fact, Canty has 
served more time than he could receive 
under the new recidivist drug trafficking 
statute, which caps at 25 years. Judge 
Davis finds that time served, a prison 
record with just one infraction in the 
last thirteen years, and Canty’s frailty 
all pointed toward release. Judge 
Davis finds that Canty has a workable 
release plan and does not respond to the 
Government’s audacious argument – 
made in the last two weeks of the Trump 
Administration – that Canty’s surviving 
COVID should be used as a ground to 
keep him in prison, except to say that 
“there is no statutory requirement that 
a movant for compassionate release 
prove that the quality of healthcare at 
his facility is lacking.” Judge Davis was 
appointed by President Obama. Canty 
is represented by the Federal Public 
Defender (Tampa).

INDIANA – U.S. District Judge Damon 
R. Leichty denies compassionate release 
to Charles Hartsell in United States v. 
Hartsell, 2021 WL 1186809 (N.D. Ind., 
Mar. 30, 2021). Hartsell has served 
about half of his 46-month sentence for 
conspiracy to sell firearms to a known 
drug dealer. He is 49 years old and 
due to be released in 2022. He is HIV-
positive, but Judge Leichty finds that his 
immunocompromise is under control 
and that he is at no greater risk than if he 
did not have HIV. Hartsell has received 
his first dose of Moderna vaccine, 
with the second dose scheduled. Judge 
Leichty writes: “Rising inoculations 
precipitously mitigate any risk, 
particularly when Mr. Hartsell is one 
among them.” When Judge Leighty 
turns to the Bureau of Prisons data, 
the figures become mush. He writes 
that only 1 inmate is COVID-19 
positive at Allenwood Medium, where 
Hartsell resides. This omits that the 
same website says that 531 inmates (of 
1135) at Allenwood Medium are listed 
as “recovered.” [Note: Allenwood has 
three facilities – Penitentiary, Medium, 
and Low, for a total population of 2,530 
– of these, “zero” are listed as positive, 
and 912 are “recovered.”] Judge Leichty 
says that BOP’s response to COVID-19 
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has been “heroically undeterred” with 
862 inmates at “this facility” fully 
vaccinated. [Wrong. BOP clusters 
its vaccinations by complex, so this 
number refers to the Penitentiary, as 
well as the Medium and Low Facilities. 
The number vaccinated at Allenwood 
Medium is some fraction of the 862 
reported for the Allenwood Complex. 
It is appalling to read that a federal 
judge found that BOP has “heroically” 
responded to COVID-19 by relying 
on data like this.] Hartsell tried to 
argue that he was the caregiver for his 
74-year-old father with cancer and his 
daughter with leukemia. While even the 
old Sentencing Guidelines make room 
for compassion in situations of family 
necessity, it is not “compelling” unless 
the inmate is the sole available caregiver, 
which Judge Leighty finds not to be the 
case here. In the end, Hartsell loses 
because of his age, his relative good 
health, and his criminal record, which 
has lengthy violent recidivism. 

NEW YORK – In a case that stands 
out for its generous holding, U.S. 
District Judge Katherine Polk Failla 
grants compassionate release to federal 
prisoner Susan Hatcher in United States 
v. Hatcher, 2021 WL 1535310 (S.D.N.Y., 
Apr. 19, 2021). Hatcher has COPD, 
hypertension, obesity, mental health 
problems, and HIV. She has served over 
half of her 51-month sentence after a 
guilty plea to conspiracy to distribute 
cocaine. (Hatcher had already received 
a significant downward departure at 
sentencing from the 151-188-month 
sentencing guidelines.) She argues that 
conditions in federal custody – at MCC 
(Manhattan), MDC (Brooklyn), and 
Federal Transfer Center (Oklahoma 
City) – have been unusually harsh given 
her physical and mental health needs. 
Hatcher states that she is medically and 
emotionally fragile and that she fears 
COVID-19. The Government argues 
that her COVID vaccination is sufficient 
objective protection. Judge Failla finds 
that the court has discretion under the 
First Step and CARES Acts to exercise 
its own judgment notwithstanding 
constraints of the Sentencing 

Commission. United States v. Brooker, 
976 F.3d 228, 235-36 (2d Cir. 2020); 
United States v. Roney, 833 F. App’x 580, 
(2d Cir. 2020) (summary order); United 
States v. Lisi, 440 F. Supp. 3d 246, 250 
(S.D.N.Y. 2020). Judge Failla notes that 
Hatcher has been incarcerated for the 
last thirteen months under “onerous 
lockdowns and restrictions imposed 
by correctional facilities attempting to 
control the spread of the virus,” making 
sentences “harsher and more punitive 
than would otherwise have been the 
case.” United States v. Rodriguez, 2020 
WL 5810161, at *3 (S.D.N.Y. Sept. 30, 
2020); see also, United States v. Mcrae, 
2021 WL 142277, at *5 (S.D.N.Y. Jan. 
15, 2021) (“extreme lockdown”); United 
States v. Ciprian, 2021 U.S. Dist. LEXIS 
18698, at *8 (S.D.N.Y. Feb. 1, 2021) 
(same). Hatcher experienced harsher and 
more severe conditions given her critical 
mental health needs and “substantial 
fear and anxiety of death or severe 
illness due to the confluence of her 
serious co-morbidities and COVID-19.” 
[Note: some of these submissions are 
sealed.] Judge Failla writes: “In fact, 
due to the extreme lockdown conditions 
at the MCC and the MDC, Ms. Hatcher 
has been unable to receive mental 
health care, drug abuse treatment, 
and other important services that the 
Court envisioned her receiving while 
incarcerated,” citing United States v. 
Gonzalez, 2020 WL 7024905, at *7 (D. 
Conn. Nov. 30, 2020). Deprivation of 
needed services for a prolonged time 
due to lockdown satisfies compassionate 
release standards. United States v. Cruz, 
2021 WL 1268253, at *7 (D. Conn. 
Apr. 6, 2021); United States v. Ng Lap 
Seng, 2021 WL 961749, at *6 (S.D.N.Y. 
Mar. 15, 2021). Hatcher’s vaccination 
does not change the overall analysis 
because of the absence of data on how 
long its protection lasts or its protection 
from unknown variants of COVID-19. 
Hatcher is represented by the Law 
Office of Stephen Turano (New York 
City).

NORTH CAROLINA – Casting his 
application as one for “sentencing 
reduction,” U.S. District Judge Catherine 

C. Eagles denies relief to pro se inmate 
Luther Alan Ware in United States v. 
Ware, 2021 WL 1227060 (M.D.N.C., 
Mar. 30, 2021). Judge Eagles applies 
compassionate release standards. Ware, 
now 56, has spent most of his adult 
life in prison. He has currently served 
about half of his 406-month sentence 
for armed robbery with violence, and 
possession of a firearm by a paroled 
felon. Judge Eagles finds that Ware’s 
medical conditions of HIV, diabetes, 
and obesity make him eligible for 
consideration for compassionate 
release, which the Government “all but 
conceded.” The probation department 
also approved Ware’s proposed release 
plan. The problem is the discretionary 
factors under 18 U.S.C. § 3553(a). Judge 
Eagles notes the absence of current 
Sentencing Commission guidelines and 
finds the “old” guidelines “helpful but 
non-binding,” citing United States v. 
McCoy, 981 F.3d 271, 282 (4th Cir. 2020). 
There is some discussion of COVID-19 
conditions at USP Beaumont (Texas). 
Judge Eagles notes that BOP reports 
show 53 inmates who were “positive” 
and 173 “recovered.” [Note: As of this 
writing – 4/15/21 – the web page shows 
1 positive inmate and 227 “recovered” 
at USP Beaumont. It’s a miracle! The 
Beaumont “complex” has two more 
units, with about 1300 inmates each. In 
these units, BOP reports zero inmates 
are positive, and 1,761 inmates are 
“recovered.” It appears that the Biden 
Administration has not yet tackled the 
questionable reporting of COVID-19 
in BOP. The website reported 1261 
inmates vaccinated (1273 now), but it 
does not distinguish between the three 
facilities that comprise the 3900-inmate 
complex.] Judge Eagles notes that 
this is Ware’s third substantial federal 
sentence, and the sentencing judge is 
entitled to great deference under Gall 
v. United States, 552 U.S. 38, 53 (2007). 
Ware has not been deterred by prior 
sentences, and release would not be 
consistent with community safety or 
respect for the law. 

PENNSYLVANIA – Jethro Richardson 
plead guilty to being one of eight co-
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conspirators involved in a widespread 
ring of forgery, securities and wire fraud, 
and identify theft – encompassing over 
11,000 bad checks passed in Walmart 
and other stores in 35 states. He was 
sentenced within guidelines range 
to 71 months and has served 21. U.S. 
District Judge Joseph F. Leeson denied 
Richardson compassionate release 
due to COVID-19 in United States v. 
Richardson, 2021 WL 1526431 (E.D. 
Pa., Apr. 19, 2021). Richardson, who 
is due to be released in 2024, is HIV-
positive, with hypertension, anxiety, 
and sickle cell trait. Judge Leeson 
found that Richardson has been HIV 
asymptomatic since 1999 and has 
never had an HIV-related illness. 
His hypertension is well-controlled 
with medication, as is his anxiety. 
His anxiety and sickle cell trait are 
not COVID-19 risk factors in any 
event. Richardson does not qualify for 
compassionate release under United 
States v. Raia, 954 F.3d 594, 595-97 
(3d Cir. 2020). Moreover, his criminal 
history puts society at economic risk 
under discretionary factors. Judge 
Leeson does not stop there, however; 
he proceeds to comment on the Bureau 
of Prisons COVID-19 management – in 
this writer’s view, a classic example of 
“GIGO” (garbage in; garbage out). He 
writes: “The Government . . . states that 
since the coronavirus pandemic began, 
the BOP has made extensive changes 
to its operations to limit the spread of 
the virus,” citing to the Government’s 
sealed opposition. He continues to state 
that FCI Butner has two units (it has 4); 
that there were 9 deaths “early” in the 
pandemic (there were 29, the largest by 
far in all of BOP’s complexes); and that 
there are currently no positive inmates 
(there are 7). He also omits entirely 
that BOP lists 1,288 inmates at Butner 
as “recovered” (568+429+150+141) – 
almost twice the 701 inmates Leeson 
says are incarcerated at Butner. [When 
will federal judges stop accepting BOP’s 
sealed submissions as established 
fact?] Judge Leeson was appointed 
by President Obama. Richardson is 
represented by Joseph & Associates 
(Philadelphia). ■

Plaintiff Mychal Concepcion is 
a transgender man who has been 
receiving hormones since 2014 in the 
California prison system. Chief U.S. 
Magistrate Judge Jennifer L. Thurston 
issued Findings and Recommendations 
[F & R] in Concepcion v. California 
DOC, 2021 WL 1516401 (E.D. Calif., 
Apr. 16, 2021).

Concepcion has severe gender 
dysphoria and the testosterone he is 
taking causes serious side-effects 
(including breast masses, and prolonged 
and painful menses). Per Concepcion’s 
endocrinologist, the testosterone 
dosages appear in Concepcion’s case 
to be converting to estradiol, a female 
hormone. Concepcion claims that 
only sex affirmation surgery (called 
“SRS,” or “sex reassignment surgery” 
in the decision) will relieve his serious 
medical condition.

Concepcion’s treating physician and 
psychologist both submitted forms to 
California DOC committees for SRS 
approval. Per policy, however, they are 
forbidden from opining on whether SRS 
is “medical necessary.” This decision 
is made by two other committees, 
composed of non-treating providers and 
some DOC non-medical administrative 
members. In 2016, the committees 
denied approval for SRS, stating that 
Concepcion (whom they misgendered) 
was receiving “significant relief” from 
his hormone therapy. The decisions 
do not address the adverse side effects 
from the hormones. Per California 
DOC policy, Concepcion was forbidden 
from renewing his application for SRS 
for a year.

Because his conditions continued 
to deteriorate, Concepcion filed this 
lawsuit. In July of 2020, the committees 

“approved” surgery. They now argue 
that the case is moot.

Judge Thurston begins with a 
discussion of how much should be 
considered on a motion to dismiss. 
The defendants tried two ways to place 
Concepcion’s medical records before 
the court on this motion to dismiss. 
Both failed.

Judge Thurston judicially noticed 
California DOC’s policies and 
procedures on transgender care, but she 
declined to notice Concepcion’s actual 
medical records (except on the point of 
whether SRS was denied or approved), 
because the records contained matters 
in dispute. A court “may not take 
judicial notice of reasonably disputed 
facts simply because they are stated 
in a public record.” Lee v. City of Los 
Angeles, 250 F.3d 668, 689-90 (9th 
Cir. 2001) (internal quotations and 
citations omitted); see also, Walker v. 
Woodford, 454 F. Supp. 2d 1007, 1022 
(S.D. Cal. 2006) (“not . . . appropriate 
for the Court to take notice of disputed 
matters contained within . . . medical 
records”).

Defendants also tried to admit 
medical records at this stage because 
Concepcion referred to them in his 
complaint. Judge Thurston found that 
Concepcion was not “incorporating” 
his medical records in the complaint; 
he was referring to them as part of 
the history of his claim. “[T]he mere 
mention of the existence of a document 
is insufficient to incorporate the 
contents . . . . Otherwise, defendants 
could use the doctrine to insert their 
own version of events into the complaint 
to defeat otherwise cognizable claims.” 
Khoja v. Orexigen Therapeutics, Inc., 
899 F.3d 988, 1002 (2018). 

Transgender Inmate Seeking 
Surgery States Claims under Eighth 
Amendment, Equal Protection, and 
Affordable Care Act; Judge Rejects 
Mootness Claim Where “Approved” 
Surgery Was Not Performed 
By William J. Rold
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Defendants next argue that 
Concepcion’s case is moot because 
they have approved SRS. Concepcion 
counters that she has not had the 
surgery, despite “approval” over nine 
months ago. It is also not clear from the 
pleadings which surgery was approved 
(bilateral reduction mammoplasty 
only, or “bottom” surgery as well). 
Defendants have a “heavy burden” 
to show mootness, and it is not met 
here. [“[A] case is not moot where 
any effective relief may be granted.” 
Forest Guardians v. Johanns, 450 F.3d 
455, 461 (9th Cir. 2006) (emphasis 
by the Court). [Note: this “mootness” 
argument did not work in Idaho 
Department of Correction v. Edmo, No. 
19-1280 on October 13, 2020., where 
the Supreme Court (over two dissents) 
denied certiorari. Edmo presented a 
better case for mootness because Edmo 
had her surgery during the litigation. 
Nevertheless, the Supreme Court left 
in place the injunction affirmed by the 
Ninth Circuit in Edmo v. Corizon, Inc., 
935 F.3d 757, 799-800 (9th Cir. 2019).]

Judge Thurston found that 
Concepcion pleaded sufficient Eighth 
Amendment claims against defendants. 
Oddly, she does not cite to the Edmo 
litigation at all. Nevertheless, under 
traditional deliberate indifference law, 
beginning with Estelle v. Gamble, 429 
U.S. 97, 104 (1976), Concepcion states 
a claim. “For example, Plaintiff alleges 
that, as a matter of policy, his treating 
psychologist and physician were 
prohibited from opining on whether 
SRS was medically necessary for him, 
and that after the [committee] denied 
his request for SRS, he was prohibited 
from renewing his request for one 
year, regardless of medical necessity 
. . .. Plaintiff also alleges that ‘the 
voting members of the [committee] 
are not required to be competent in the 
. . . diagnosis or treatment of gender 
dysphoria.’ These allegations are 
sufficient to state a cognizable official-
capacity claim.”

On Equal Protection, this opinion 
shines. Judge Thurston begins by 
noting that the “first step in equal 
protection analysis is to identify the 
state’s classification of groups.” Country 
Classic Dairies, Inc. v. State of Mont., 

Dep’t of Commerce Milk Control 
Bureau, 847 F.2d 593, 596 (9th Cir. 
1988). This is where many transgender 
claims founder. 

Concepcion has a cognizable claim 
for denial of equal protection because 
he alleges “that transgender inmates 
seeking SRS are subject to more 
burdensome policies than cisgender 
inmates seeking similar surgeries (e.g., 
mastectomy, hysterectomy, ovariectomy, 
and vaginectomy),” such as the one-
year waiting period and prohibiting 
treating providers from giving opinions. 
Concepcion is not arguing that his 
medical considerations are the same 
as those underlying cisgender inmates. 
Rather (and here is the crux of it, so 
often missed): “Plaintiff . . . contends 
that state policies require officials 
to consider non-medical factors in 
reviewing transgender inmates’ requests 
for SRS, and to disregard the medical 
opinions of their treating physicians or 
psychologists, while not requiring the 
same for cisgender inmates’ requests for 
similar surgical procedures.” (Emphasis 
by the court.)

The next step is the level of scrutiny. 
“Intermediate scrutiny” (“substantial 
relationship to important government 
interest”) applies to transgender 
discrimination. Karnoski v. Trump, 926 
F.3d 1180, 1201 (9th Cir. 2019). Judge 
Thurston is not prepared to rule on this 
point at the pleading stage. The case 
will proceed to discovery.

Defendants do not contest that § 1557 
of the Affordable Care Act prohibits 
discrimination based on transgender 
status. [Note: This is important, because 
most of the applications of Bostock v. 
Clayton County, 140 S. Ct. 1731 (2020), 
which interpreted “sex” discrimination 
to include LGBT discrimination in Title 
VII, do not apply directly to Corrections. 
Inmates are not covered employees, 
and Titles VII and IX do not directly 
address prisons. Title VI (federal 
funding) does not have a preclusion of 
“sex” discrimination. It is no small point 
for LGBT inmates to achieve statutory 
protection through the ACA.]

Finally, defendants argue that 
Concepcion’s case is injunctive and 
is pre-empted by a California class 
action case, Plata, et al. v. Newsom, et 

al., No. 4:01-cv-01351-JST (N.D. Cal.). 
Plata v. Newman (at least for now) is 
the remand caption of the long-standing 
litigation that resulted in the appointing 
of a receiver for California DOC health 
care services and the Supreme Court’s 
affirming a three-judge court’s release 
order in Brown v. Plata, 565 U.S. 493 
(2011). There is extensive discussion on 
this point, most of which is omitted here. 
The take-away is that Judge Thurston 
is not inclined to dismiss on this basis 
because the Plata litigation was not 
brought to focus on transgender inmates, 
and the receiver has not addressed it, 
except in a few paragraphs in his 31st 
Triannual Report. This is insufficient 
for pre-emption at the pleadings stage 
in an individual case, even if there are 
facial challenges to some of California’s 
policies. “Defendants have not 
sufficiently demonstrated that Plaintiff’s 
allegations and requested relief are 
duplicative of Plata.” Those who have 
this issue in California should review 
this decision, as well as Pride v. Correa, 
719 F.3d 1130, 1137 (9th Cir. 2013), and 
Crawford v. Bell, 599 F.2d 890, 893 (9th 
Cir. 1979) – and their progeny.

Concepcion is ably represented by 
Medina Orthwein, LLP (Oakland). ■
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With 6,400 inmates, the Louisiana 
State Penitentiary at Angola 
(colloquially known as “The Farm”) 
is the largest correctional institution in 
the United States. Following an eleven-
day trial that began in 2018, Chief U.S. 
District Judge Shelly D. Dick found 
class-wide constitutional violations 
in the medical and mental health 
delivery systems – and violations of the 
Americans with Disabilities Act [ADA] 
for a sub-class of inmates needing 
accommodation and rehabilitative 
services. The decision in Lewis v. Cain, 
2021 WL 1219988 (M.D. La., Mar. 31, 
2021), is enormous, exceeding 38,000 
words – with 577 footnotes.

The lead defendant, Burl Cain, 
worked for decades at The Farm, 
becoming its longest-serving warden 
in 2008. He resigned in 2018 amid 
allegations of scandal and misuse of 
public office. He maintains that he 
was cleared and that “these kinds of 
things discourage state employees from 
being entrepreneurial.” Baton Rouge 
Advocate (1/26/17). Burl is currently 
director of the Mississippi DOC.

It is impossible in this article to 
report this decision in more than 
summary terms. It reminds this writer 
of cases from the early 1970’s when 
the Eighth Amendment’s protection of 
prison health care was in its infancy. 
It is as if every generation must revisit 
“deliberate indifference” in its own 
time – and the pattern keeps repeating. 
That said, there is very little here that is 
of direct interest to LGBT inmates and 
Law Notes readers – although, certainly, 
everyone’s care suffers when the 
delivery system is bogged in the sludge 
of under-staffing, under-resourcing, and 
outright indifference. Practices here – 
like misusing inmate “orderlies” to 
provide care; triaging sick call on the 
basis of request slips; locking infirmary 

patients behind solid closed doors; 
denying access to specialists; ignoring 
specialist recommendations; and so 
on – were found unconstitutional fifty 
years ago in Texas, Alabama, and New 
York. That it persists is shameful. 

The evidence, for a closed period 
of some 15 months in 2015-2016 
(although there is earlier history for 
some patients), includes such things 
as a back-up list of 600 colonoscopy 
requests, reports of inmate stroke 
survivors whose condition was never 
diagnosed, and more than a dozen 
unnecessary deaths. One of these was 
an HIV-positive patient, admitted to 
The Farm’s “infirmary” in 2013 with 
pneumocystis pneumonia, who åwas 
denied anti-retroviral therapies at The 
Farm and who died in a hospital the 
following month.

The evidence adduced a failure 
of leadership and supervision, 
despite multiple warning signs at the 
administrative level. There have been 
efforts by the U. S. Department of 
Justice going back to 1989, including a 
failed attempt to settle ADA claims in 
the 1990s. Like most states, Louisiana 
requires autopsy for all prisoner deaths, 
regardless of cause. La. Rev. Stat. 
§ 13:5713(A)(12). It appears that nothing 
is being done with this information to 
improve prison medical care at The 
Farm. 

Disabled inmates are not 
accommodated in housing, discipline, 
and programming. Like infirmary 
patients, they are assigned inmate 
orderlies, who are permitted to extort 
them. HIV-positive inmates face a 
general denial of programming and a 
blanket denial of work release. 

Judge Dick conducted a site visit to 
The Farm in February of 2020. Two 
weeks after that, he announced that he 
would find constitutional infirmities 

Federal Judge Finds Unconstitutional Health Care and 
Violations of Americans with Disabilities Act at Louisiana 
State Penitentiary; Injunctive Relief to Follow
By William J. Rold

under the Eighth Amendment and 
violations of the ADA. He ordered 
the parties to attempt to settle. An 
“impasse” was declared in June of 
2020. It took another nine months for 
Judge Dick to issue this opinion. 

The opinion’s cataloguing of 
violations of the Eighth Amendment and 
the ADA warrants careful reading by 
anyone attempting to obtain class-wide 
systemic relief in prison or jail health. 
There is also exhaustive application 
of the ADA to accommodations, 
architectural barriers, programming, 
and training. There is little new law. It 
is not needed.

Judge Dick makes clear, however, 
that the ADA cannot be used to fill 
interstices in Eighth Amendment 
deliberate indifference law. Footnote 
533 (stifle) quotes Nottingham v. 
Richardson, 499 Fed. App’x 411, 418 
(5th Cir. 2012): “The ADA is not violated 
by a prison’s simply failing to attend 
to the medical needs of its disabled 
prisoners.” (internal quotations and 
citations omitted). Hence, the HIV-
positive inmate who died for lack of 
retroviral therapies had an Eighth 
Amendment claim, while those HIV-
positive inmates denied programming 
have an ADA claim. 

The opinion concludes with fifteen 
areas needing injunctive relief. The 
defendants responded by asking for 
reconsideration or certification for 
interlocutory appeal on liability. This 
raises a problem. On March 26, 2021, 
the Fifth Circuit vacated an injunction 
concerning COVID-19 mitigation 
in Texas prisons. It has previously 
stayed the injunction pending appeal. 
Valentine v. Collier, 958 F.3d 797 (5th 
Cir. 2020). 

continued on page 41
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CIVIL LITIGATION NOTES
By Wendy Bicovny 
and Arthur S. Leonard
Wendy Bicovny is an ERISA and LGBT 
Rights Attorney in New York  City. Arthur 
S. Leonard is the Robert F. Wagner 
Professor of Labor and Employment 
Law at New York Law School.

U.S. SUPREME COURT – On April 26 
the Supreme Court rejected an original 
jurisdiction case in which Texas sued 
California over being placed on a list 
of jurisdictions in which California will 
not fund travel by state government 
officials, because the jurisdiction 
has official policies that discriminate 
based on sexual orientation or gender 
identity. At the time Texas filed its 
petition, there were eleven states on 
the list. The precipitating cause for the 
California legislation was the passage 
in some states of laws allowing public 
accommodations to discriminate based 
on the owners’ religious or moral 
beliefs, which was said to effectively 
authorize discrimination because of 
sexual orientation or gender identity. 
The Court was evidently not ready to 
touch this issue, although it stated no 
reason for its order that the Clerk not 
accept the case for filing. Texas claimed 
a Commerce Clause violation. Justices 
Thomas and Alito signaled that they 
would have taken up the case, in an 
opinion by Justice Alito giving the 
history of the Court’s evolving view 
of its power to refuse to decide cases 
falling within its original jurisdiction 
and questioning whether refusing to 
hear such a case is really appropriate. 
Texas v. California, No. 53, 2021 U.S. 
LEXIS 2225, Original Docket (4/26/21). 
– Arthur S. Leonard

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – This case, Franciscan 
Alliance v. Becerra, has been around 

for the entire length of the Trump 
Administration. In 2016, the Obama 
Administration adopted a rule under 
the Affordable Care Act’s non-
discrimination provision, Sec. 1557. 
The rule prohibited discrimination by 
health care providers on the basis of 
“termination of pregnancy” or “gender 
identity.” A coalition of religious health 
care providers, led by Franciscan 
Alliance, Incorporated, filed suit in the 
U.S. District Court for the Northern 
District of Texas seeking injunctive 
relief from District Judge Reed 
O’Connor, considered a “go to” judge 
by conservative activists challenging 
Obama Administration policies. 
O’Connor obliged with a declaration 
that plaintiffs were likely to prevail on 
their claim that Title IX – whose ban 
on discrimination because of sex by 
educational institutions is incorporated 
by reference into Sec. 1557 of the 
ACA – does not ban discrimination 
because of gender identity, ordering that 
the offending rule be “vacated.” The 
government appealed to the 5th Circuit. 
In this per curiam issued on April 15, 
2021, 2021 WL 1440102, 2021 U.S. 
App. LEXIS 10754, the court concisely 
summarizes the ensuing changes in the 
legal landscape: “HHS repealed the 2016 
rule and finalized a new rule in 2020; 
the Supreme Court interpreted Title 
VII’s prohibition of ‘sex discrimination’ 
to include gender identity in Bostock 
v. Clayton County; applying Bostock’s 
reasoning to Title IX, two district 
courts entered preliminary injunctions 
against the 2020 rule and purported 
to restore certain provisions of the 
2016 rule at the center of this case; 
President Biden issued an executive 
order declaring that his administration 
would apply Bostock’s interpretation of 
Title VII to other statutes prohibiting 
sex discrimination; the Department of 
Justice issued guidance specifically 
instructing federal agencies to 
apply Bostock’s definition of sex 
discrimination to Title IX; and HHS is 
again considering a new rule.” So, the 

5th Circuit decides to boot the case back 
to the district court without ruling on the 
appeal. “These developments keep us 
from reaching the merits of this appeal,” 
wrote the court. “Whether the providers 
are pressing the same claim before us as 
they did in the district court is unclear, 
as are the jurisdictional consequences 
of the evolving state of the law. Indeed, 
the parties cannot even agree on what 
kind of relief the district court granted. 
The Department of Justice simply calls 
it a ‘favorable final judgment;’ the 
ACLU calls it a ‘declaratory judgment;’ 
and the providers call it a ‘vacatur’ of 
some of the 2016 rule’s provisions.” The 
ball is back in Judge O’Connor’s court. 
The panel directs that if there is another 
appeal in this case, it should come 
back to the same three-judge panel, 
consisting of Circuit Judges Jennifer 
Walker Elrod, Don Willett, and Kurt 
D. Engelhardt. Judge Elrod is a George 
W. Bush appointee, while President 
Trump appointed Judges Willett and 
Engelhardt. (Trump appointed six of 
the seventeen active judges of the 5th 
Circuit, part of his “enduring” legacy.) 
– Arthur S. Leonard

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Meza-Vazquez v. Garland, 
2021 WL 1219715 (April 1, 2021), the 
9th Circuit denied an application for 
attorneys’ fees by a petitioner who 
succeeded in April 2020 in getting a 9th 
Circuit panel to remand his application 
for relief to the Board of Immigration 
Appeals for reconsideration. See 
Meza-Vazquez v. Barr, 806 F. App’x 
593 (9th Cir. 2020). The remand was 
predicated on that court’s finding that 
an intervening 9th Circuit decision, 
Bringas-Rodriguez v. Sessions, 850 
F.3d 1051 (9th Cir. 2017) (en banc), 
“may have called into question the 
BIA’s decision in his case.” In Bringas-
Rodriguez, the court distinguished 
between sexual orientation claims 
and gender identity claims in cases 
from Mexico and criticized the BIA 
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for conflating the two categories and 
assuming that if things were getting 
better for gay people in Mexico, that 
necessarily meant they were also getting 
better for transgender people. The court 
had taken note that transgender people, 
especially transgender women, faced 
a degree of hostility from civilians 
and the government much greater 
than gay people. After the remand 
order, petitioner sought $17,580.01 in 
attorneys’ fees and costs as prevailing 
party on his appeal. But the court found 
that such an award should be made only 
if the government’s position in that case 
was not substantially justified based on 
the law at the time of the appeal, and 
that prior to the 9th Circuit’s ruling 
in Bringas-Rodriguez, there was a 
reasonable basis for the government 
to have opposed petitioner’s appeal. 
Petitioner is represented by Jean E. 
Reisz and Niels W. Frenzen, University 
of Southern California, Gould School of 
Law, Immigration Clinic, Los Angeles. 
– Arthur S. Leonard

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Medina v. Garland, 
2021 WL 1626516, 2021 U.S. App. 
LEXIS 12458 (9th Cir., April 27, 2021), 
a 9th Circuit panel upheld a decision 
by the Board of Immigration Appeals 
(BIA) to deny a petition for asylum, 
withholding of removal, or protection 
under the Convention against Torture, 
for a transgender citizen of Mexico 
who had been convicted in 2014 on an 
arson charge. The court noted that the 
conviction disqualified the petitioner 
from asylum or withholding of removal. 
In a prior decision, Medina v. Sessions, 
734 Fed. App’x 479 (9th Cir. 2018), the 
court had remanded the BIA’s original 
determination in this case, finding 
that the BIA had adequately addressed 
the petitioner’s sexual orientation, but 
“erred in failing to consider separately 
the effect of [petitioner’s] transgender 
identity as to her claims for asylum, 
withholding of removal, and CAT 

protection.” The 9th Circuit has in past 
cases found that particular transgender 
petitioners had succeeded in showing 
that they faced the possibility of 
torture or serious harm from Mexican 
government officials – i.e., police 
officers. On remand, the BIA “separately 
considered the effect of [petitioner’s] 
transgender identity on the likelihood 
that she would be tortured in Mexico 
based on that identity and affirmed the 
IJ’s decision to deny CAT protection. 
The BIA decided that although the 
record established that some transgender 
individuals have experienced violence in 
Mexico, [petitioner] had not shown that 
such violence is so common throughout 
Mexico that it is more likely than not 
that she will personally experience it.” 
In this appeal the petitioner was asking 
the court to remand with directions to 
the BIA to comprehensively address 
her country conditions evidence, but 
the 9th Circuit panel was unwilling to 
do so. The court pointed out that in 
its previous decision, it had concluded 
that the petitioner “did not suffer past 
torture,” a finding it characterized as 
“the law of the case.” This, it found, 
distinguished the petitioner’s case from 
the prior 9th Circuit precedent involving 
a transgender Mexican’s CAT claim, 
Avendano-Hernandez v. Lynch, 800 
F.3d 1072 (9th Cir. 2015). “Without 
evidence of past torture,” wrote the 
court, [petitioner]” must rely on country 
conditions evidence. The county 
conditions evidence is not sufficiently 
particularized to compel the conclusion 
that [petitioner] would more likely than 
not be the subject of torture should she 
return to Mexico,” the court concluded. 
The panel consisted of Circuit Judges 
Milan Smith and Sandra Ikuta (both 
appointed by President George W. Bush) 
and Senior District Judge John E. Steele 
(M.D. Fla.) (appointed by President 
Bill Clinton), sitting by designation. 
The petitioner is represented by David 
Andrew Schlesinger, of Jacobs & 
Schlesinger LLP, San Diego. – Arthur 
S. Leonard

U.S. COURT OF APPEALS, 10TH 
CIRCUIT – The 10th Circuit affirmed a 
decision for the employer on summary 
judgment in Thomas v. Farmers 
Insurance Exchange, 2021 WL 1400707, 
2021 U.S. App. LEXIS 10642 (April 14, 
2021), in which the gay plaintiff alleged 
violations of Title VII in connection 
with the denial of a transfer/promotion, 
retaliation for filing a discrimination 
complaint, and retaliatory discharge. 
Joshua Thomas claimed that his manner 
of dress and conduct communicated 
to those around him that he was in 
some sense gender-nonconforming, an 
allegation supporting his pre-Bostock 
claim relying on the Price Waterhouse 
sexual stereotyping theory of sex 
discrimination. He worked for Farmers 
Insurance Exchange as a service 
advocate in its Olathe, Kansas, office. 
“Service advocate” was apparently 
Farmers’ title for a person who deals 
with requests from insurance agents 
over the telephone. According to 
the employer’s evidence, Thomas’s 
performance of this function was 
marred by his impatience, frustration, 
and difficulties generally in dealing 
with troublesome agents. He received 
coaching from successive supervisors, 
but they continued to notice and 
record problems with his performance, 
eventually concluding that he was not 
ideally responsive to their feedback. 
He applied for consideration for an 
opening for an Account Underwriter 
(AU) position but was turned down in a 
selection process that resulted in another 
gay (albeit not “out”) employee getting 
one of the open positions. His “final 
straw” incident before termination was a 
phone call with an insurance agent that 
turned confrontational. His Title VII 
claim focused on the denial of the AU 
position, the company’s reaction to his 
filing of a discrimination charge with the 
EEOC, and his subsequent termination. 
The trial judge granted summary 
judgment to Farmers. The 10th Circuit’s 
opinion affirming the trial court, written 
by Circuit Judge Carolyn B. McHugh, 
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goes into excruciating factual detail, 
explaining the court’s conclusion that as 
to each of the claims, although Thomas 
could allege several elements of a prima 
facie case necessary in the absence of 
direct evidence of discriminatory intent, 
the company had articulated persuasive 
non-discriminatory reasons for its 
decisions and actions, and that Thomas 
failed to show these were pretextual. The 
court refused to draw discriminatory 
motivation inferences from statements or 
actions that it considered ambiguous on 
the point, rejecting Thomas’s arguments 
that he had provided direct evidence 
of discriminatory intent or pretext. For 
example, the supervisor who ultimately 
selected others for the AU position made 
a remark about “alphas” that Thomas 
presented as direct evidence of gender 
stereotyping, but that the court regarded 
as ambiguous in context and thus not 
direct evidence. Thomas is represented 
by Alexander Louis Edelman and Sarah 
Liesen, of Edelman, Liesen & Myers, 
Kansas City, MO. Judge McHugh was 
appointed by President Barack Obama. 
– Arthur S. Leonard

ALASKA – Smith v. Dunleavy, filed 
in federal district court in November, 
challenged the continuing refusal of 
the State of Alaska to recognize same-
sex marriages, more than five years 
after a federal district court issued an 
injunction requiring them to do so in 
2014, which was upheld by the 9th Circuit 
and then reinforced when the Supreme 
Court decided Obergefell v. Hodges in 
2015. However, Denali Smith alleged 
in her lawsuit, Alaska state officials 
continued to state that Alaska did not 
recognize same-sex marriages because 
of an initiative measure that amended 
the state constitution many years ago in 
response to a state court lawsuit. Various 
news sources now report that the state 
has entered into a settlement agreement 
with Smith in which it concedes that 
the state provisions banning same-
sex marriage are unconstitutional and 

henceforth state employees will be 
instructed to that effect for all legal 
purposes. – Arthur S. Leonard

ARIZONA – U.S. Magistrate Judge 
Leslie A. Bowman rejected the state 
government’s attempt to assert a 
“deliberative process privilege” in 
resisting a discovery demand by Russell 
B. Toomey for documents “concerning 
the State Defendants’ reasons for 
excluding medically necessary gender-
affirming surgeries” from the health 
insurance plan provided to state 
employees, of whom he is one. Toomey v. 
Arizona, 2021 U.S. Dist. LEXIS 76038, 
2021 WL 1545990 (D. Ariz., April 20, 
2021). Toomey, a transgender man, is an 
assistant professor at the University of 
Arizona who is transitioning and sought 
coverage for gender affirmation surgery, 
which was denied under a provision of 
the health plan that explicitly excludes 
coverage for such surgery. Although 
Toomey was unable to win preliminary 
relief on the merits from the district court 
judge, he has succeeded in persuading 
the magistrate judge presiding over 
discovery that the documents he is 
seeking are relevant to his claims and 
discoverable. Magistrate Bowman notes 
that “deliberative privilege,” a concept 
developed by the federal courts with 
no statutory basis, is a concept that has 
been rejected by Arizona courts, thus 
the state government defendants had no 
reasonable basis for believing or arguing 
that their internal documents relevant to 
the subject matter of the dispute would 
be immune from discovery just because 
they might be characterized as “pre-
decisional,” the test under the federal 
doctrine. Prof. Toomey is represented 
by Heather Ann Macre, James Burr 
Shields, II, and Natalie Brooke Virden, 
of Aiken Schenk Hawkins & Ricciardi 
PC, Phoenix, AZ; Joshua A Bloc and, 
Leslie Cooper, ACLU – New York, 
NY, New York, NY; and Molly Patricia 
Brizgys, CLU – Phoenix, AZ, Phoenix, 
AZ. – Arthur S. Leonard

CALIFORNIA – A gay man from 
Nigeria was granted asylum in 2011. 
He was convicted on a guilty plea of 
three felonies in Orange County in 2019 
and sentenced to three years in prison, 
after which he unsuccessfully sought 
to withdraw his guilty plea. He alleges 
that his asylum status was revoked, 
and he is in ICE custody awaiting 
an immigration hearing (at which he 
will presumably seek withholding of 
removal or protection under the CAT), 
but he is understandably perturbed 
about the possibility of being shipped 
back to Nigeria and filed, pro se, an 
“emergency motion” with the U.S. 
District Court for the Eastern District 
of California, seeking release from ICE 
custody while his case is pending. The 
motion was assigned in the first instance 
to U.S. Magistrate Judge Allison Claire. 
On April 14, she issued an “Order, 
Findings and Recommendations” in 
Sho v. U.S. Immigration and Customs 
Enforcement, 2021 WL 1401827, 2021 
U.S. Dist. LEXIS 72380, stating, in 
effect, ‘sorry I can’t help you out.’ 
She pointed out that the Immigration 
Courts, where the government’s removal 
motion is pending, have exclusive 
jurisdiction over this matter. “District 
courts do maintain jurisdiction under 
28 U.S.C. § 2241 to consider habeas 
challenges to immigration detention 
that are independent of the merits of the 
removal matter,” she explained. “Here, 
however, petitioner’s only theory for the 
unlawfulness of his custody is that his 
asylum should not have been revoked 
and he should not be removed because he 
withdrew his guilty pleas in the criminal 
case and will be subject to persecution 
if returned to Nigeria. There are no 
grounds for habeas relief presented here 
that are independent of the propriety of 
removal.” Thus, she concluded, there 
is no role for the district court to play 
regarding his removal process, where he 
is represented by counsel. She ordered 
the Clerk to assign the matter to a 
district judge and recommended that the 
case be dismissed. – Arthur S. Leonard
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FLORIDA- In In Re: Amendment To 
Rule Regulating the Florida Bar 6-10.3, 
2021 WL 1416883 (Fla. Sup. Ct., Apr. 
15, 2021), a majority panel, on its 
own motion, amended rule 6-10.3(d) 
of the Rules Regulating the Florida 
Bar which governs course approval 
for continuing legal education. The 
amended language states that the board 
of legal specialization and education 
may not approve any course submitted 
by a sponsor, including a section of The 
Florida Bar, that uses quotas based on 
race, ethnicity, gender, religion, national 
origin, disability, or sexual orientation 
in the selection of course faculty or 
participants. The amendment is effective 
immediately and applied prospectively 
to any course that has not already been 
approved as of the effective date, the 
panel ordered. – Wendy C. Bicovny

MASSACHUSETTS – In Welch v. 
People’s United Bank, 2021 WL 1391467 
(D. Mass., April 13, 2021), six individuals 
filed employment discrimination claims 
against People’s United Bank (PUB). 
In this ruling issued on April 13, U.S. 
District Judge Allison D. Burroughs 
dealt with defendant’s motion to dismiss 
the claims of three of the plaintiffs, of 
whom one is a gay man, Jason DeMello. 
DeMello’s factual allegations would 
clearly state a claim of sexual orientation 
discrimination under both Title VII and 
the Massachusetts anti-discrimination 
law, which expressly bars employment 
discrimination because of sexual 
orientation. Indeed, DeMello’s factual 
allegations (as summarized by Judge 
Burroughs), if true, suggest outrageously 
contemptuous homophobic conduct by 
supervisors towards a well-qualified 
gay executive with years in the industry, 
which caused him to quit his job in the 
summer of 2017. However, he never 
filed any charges with either the EEOC 
or the Massachusetts civil rights agency, 
instead going to federal court to file his 
lawsuit after the Supreme Court decided 
Bostock v. Clayton County in June 

2020. PUB moved to dismiss for failure 
to exhaust administrative remedies. 
DeMello, noting that 1st Circuit 
precedent barred sexual orientation 
claims under Title VII, argued that until 
the Bostock ruling, he had no Title VII 
cause of action, and that he had filed 
suit promptly after the Supreme Court’s 
ruling, so he urged the court to waive 
the failure to exhaust administrative 
remedies, which is not always 
jurisdictionally fatal. Judge Burroughs 
declined to do so. She pointed out that 
the Massachusetts statute (whose sexual 
orientation provision dates from the 
1990s) was in effect when DeMello 
quit, so he could have filed a charge 
with the state agency and pursued 
his claim under state law in 2017. She 
noted that when the Supreme Court 
decided Bostock, it was interpreting a 
1964 statute, not creating a new cause 
of action. (She might have also pointed 
out (although she didn’t) that the EEOC 
began accepting sexual orientation 
discrimination charges under Title 
VII two years before DeMello quit his 
job, pursuant to the agency’s ruling 
in Baldwin v. Foxxe, so he could have 
filed a charge with the EEOC, which 
might have even filed suit on his behalf.) 
“Although the Court is somewhat 
sympathetic to DeMello’s position,” 
wrote the judge, “it will not read Bostock 
as an invitation for individuals with 
sexual orientation-based discrimination 
claims, premised on alleged misconduct 
years ago, to sidestep Title VII’s 
administrative exhaustion requirements 
and proceed straight to court.” The 
opinion lists Travis Pregent as counsel 
for all the plaintiffs. Judge Burrough 
was appointed by President Barack 
Obama. – Arthur S. Leonard

MINNESOTA – In Banford v. Board of 
Regents of the University of Minnesota, 
2021 WL 1575639, 2021 U.S. Dist. 
LEXIS 77142 (D. Minn., April 22, 
2021), U.S. District Judge Patrick J. 
Schiltz granted the University’s motion 

for summary judgment on claims 
by Jen Banford and Annette Wiles, 
both lesbians employed as women’s 
sports coaches at the University, that 
they had been subjected to a hostile 
environment and denied renewal of 
their contracts because of their sexual 
orientation. Summary judgment had 
been granted to the University earlier in 
the litigation, principally on the ground 
that under 8th Circuit precedent sexual 
orientation discrimination claims were 
not actionable under Title VII. But the 
8th Circuit sent the case back to the 
district court after the Supreme Court 
decided Bostock v. Clayton County, 
for reconsideration on the merits. This 
time around the focus of Judge Schiltz’s 
opinion was squarely on the factual 
allegations. He concluded based on 
uncontested factual allegations that 
a reasonable jury could not rule in 
the plaintiffs’ favor. In the course of 
so doing, he produced a description 
of 8th Circuit precedents on sexual 
harassment hostile environment cases 
that could only lead a reader to conclude 
that within the 8th Circuit men can act 
with outrageous impunity in sexually 
harassing women without surmounting 
the “high bar” established by the Circuit 
Court for proving a hostile environment. 
Just about anything short of rape is 
apparently tolerated by the almost 
all-male, almost all-Republican-
appointee 8th Circuit Court of Appeals. 
(Amazingly, all but one of the active 
judges and all of the still serving semi-
retired senior judges are men appointed 
by Republican presidents, the only 
woman among the actively serving 
judges being President Obama’s sole 
appointee to the Circuit. The handful of 
Clinton appointees have all died or fully 
retired years ago. Trump appointed four 
of the active judges.) Even granting that 
both the Supreme Court and the courts 
of appeals generally have set a “high 
bar” for proving sexual harassment 
hostile environment cases, one suspects 
that the 8th Circuit’s bar is among the 
highest. Be that as it may, Judge Schiltz’s 
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recitation of the uncontested facts 
appears to support his grant of summary 
judgment on hostile environment under 
the Circuit’s precedents and even seems 
consistent with the Supreme Court’s 
“high bar.” As to discriminatory 
discharge, the situation as the judge 
depicts it is that of a new director of the 
University’s athletic program coming in 
and determining to revise the coaching 
roster. Since several of the coaches of 
women’s athletics were lesbians, this 
meant that lesbians were among those 
being “purged” (there was actually 
a memorandum entered in evidence 
listing people to be “purged” on which 
plaintiffs’ names appeared, which in 
some circumstances might be considered 
“smoking gun” evidence), but it turns 
out that two of the coaching staff who 
were not “purged” also happened to be 
lesbians, which the judge seized upon to 
counter any inference that the “purge” 
was motivated by its victims’ sexual 
orientation. The court’s factual analysis 
is long and detailed, so those interested 
are directed to the court’s for the full 
story, at least as Judge Schiltz sees it. 
This ruling is probably headed back to 
the 8th Circuit for an appeal. Plaintiffs’ 
counsel include Sharon L. Van Dyck, 
of Van Dyck Law Firm, PLLC; Donald 
Chance Mark, Jr., and Tyler P. Brimmer, 
of Fafinski Mark & Johnson, P.A.; 
and Daniel Mark Siegel and Jane E. 
Brunner, of Siegel & Yee. Judge Schiltz 
was appointed by President George W. 
Bush. – Arthur S. Leonard

NEW HAMPSHIRE – In Matter of 
Blaisdell, 2021 WL 122134, 2021 
N.H. LEXIS 44 (N.H. Sup. Ct., Apr. 
1, 2021), Respondent Robert Blaisdell 
appealed the circuit court’s dismissal of 
a cross-petition for divorce on grounds 
of adultery because it alleged sexual 
intercourse between Petitioner Molly 
Blaisdell and another woman. Prior to 
this ruling, the definition of adultery in 
New Hampshire had precedent in In the 
Matter of Blanchflower & Blanchflower, 

834 A.2d 1010 (2003), which limited 
the definition of adultery under New 
Hampshire law to sexual intercourse 
between persons of the opposite sex. 
Justice Patrick E. Donovan first noted 
that six years after Blanchflower was 
decided, the New Hampshire legislature 
enacted a statute that redefined marriage 
as “the legally recognized union of [two] 
people” and declared that “[a]ny person 
who otherwise meets the eligibility 
requirements of this chapter may marry 
any other eligible person regardless of 
gender.” Additionally, the legislature 
adopted provisions converting existing 
civil unions into marriages by operation 
of law and recognized same-sex 
marriages and civil unions from other 
jurisdictions as legal marriages. In 2015, 
after same-sex marriage was adopted by 
statute in New Hampshire, the Supreme 
Court of the United States held in 
Obergefell v. Hodges, 576 US 644, that 
the federal Constitution forbids any 
jurisdiction in the United States from 
prohibiting same-sex marriage. Here, 
Respondent invited Justice Donovan to 
overrule Blanchflower to the extent that 
it pigeon-holed the definition of adultery 
to extramarital, sexual intercourse 
between persons of the opposite sex. 
Given the statutory right of same-sex 
couples to marry, Blanchflower was now 
discordant with the overall legislative 
scheme governing marriage in New 
Hampshire because it prohibited an 
adultery claim with respect to unfaithful 
spouses in same-sex marriages. Justice 
Donovan agreed entirely. Accordingly, 
Blanchflower was overruled. Justice 
Donovan then reinterpreted the New 
Hampshire statutory term “adultery.” 
“Defining the term ‘adultery’ to include 
sexual intercourse between persons 
of the same sex would harmonize 
the entire New Hampshire State laws 
governing marriage.” To do the contrary 
“would be to interpret those two statutes 
in contradiction with each other,” 
Justice Donovan said. Furthermore, to 
provide that spousal infidelity may be 
a ground for divorce only in marriage 

between persons of the opposite sex 
was tantamount to violating the US 
Constitution under Obergefell, and that 
a “broader definition was better suited to 
today’s marital legal landscape,” Justice 
Donovan concluded. Accordingly, the 
court redefined “adultery” under New 
Hampshire State law “as voluntary 
sexual intercourse between a married 
person and someone other than that 
person’s spouse regardless of the sex 
or gender of either person.” The court 
did the same for sexual intercourse 
in terms too graphic and detailed for 
purposes of this Law Notes article. 
Lastly, the adultery statute was not 
subject to a kind of reliance that 
would lend a special hardship to 
the consequence of overruling it. 
Consistent with that determination, the 
court held that “justice would not be 
better served by applying our decision 
only prospectively.” Accordingly, the 
decision today applied retroactively. 
Respondent is represented by Theodore 
Lothstien of Lothstien Guierriero, 
PLLC, Concord, New Hampshire. 
Petitioner is represented by Joshua 
Gordon, Concord, New Hampshire. – 
Wendy C. Bicovny

NEW JERSEY – In B.M.O. v. P.M.A., 
2021 WL 1561369 (N.J. App. Div., April 
21, 2021) (unpublished opinion; record 
impounded), the New Jersey Appellate 
Division affirmed a decision by 
Hudson County Family Court to issue 
a final restraining order against P.M.A. 
pursuant to the Prevention of Domestic 
Violence Act. B.M.O. and P.M.A., two 
gay men, were dating each other for 
two months before B.M.O. cut off the 
relationship, upset because P.M.A. was 
pressuring him to come out as gay 
to his family and employer (the U.S. 
Department of Justice), despite B.M.O. 
stating that he was not then comfortable 
with coming out. Over more than a year 
after the breakup, P.M.A. took it upon 
himself to communicate with family 
members of B.M.O. and eventually 
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with his employer, revealing B.M.O.’s 
sexual orientation, and making 
threatening remarks. According 
to B.M.O.’s testimony, P.M.A.’s 
communication to B.M.O.’s employer, 
revealing – in addition to his sexual 
orientation – that B.M.O. had talked to 
P.M.A. about a case he was working 
on, led to disciplinary action by the 
employer against B.M.O. The Appellate 
Division’s per curiam opinion upheld 
the Family Court’s finding that P.M.A.’s 
actions came within the scope of the 
harassment provision, pointing out that 
in a prior case the court had held that 
“egregious communications sent to 
third parties with the purpose to harass 
the victim constitute harassment under 
N.J.S.A. 2C:33-4(a).” See McGowan v. 
O’Rourke, 391 N.J. Super. 502 (App. 
Div. 2007). “Here, the evidence amply 
supports the court’s finding defendant 
made communications likely to cause 
annoyance or alarm and, at the same 
time, engaged in a course of alarming 
conduct and repeatedly committed 
acts with the purpose to alarm and 
seriously annoy plaintiff,” wrote the 
court. “Plaintiff’s dating relationship 
with defendant ended because defendant 
pushed plaintiff to openly disclose 
his sexual orientation to his family 
and others. Plaintiff resisted, telling 
defendant he was not comfortable 
revealing his sexual orientation at that 
time. Defendant’s response to plaintiff’s 
decision to end their relationship was to 
attempt to exercise power over plaintiff 
by controlling the disclosure of a matter 
– plaintiff’s sexual orientation – about 
which plaintiff requested, and was 
entitled to, privacy. As plaintiff aptly 
alleged in his complaint, defendant 
weaponized the disclosure of plaintiff’s 
sexual orientation in response to being 
rebuffed and rejected.” B.M.O. testified 
that after the Family Court issue that 
final restraining order, P.M.A. had made 
no further harassing communications. 
The court rejected B.M.O.’s contention 
on appeal that “outing” B.M.O. in this 
manner did not constitute “harassment” 

within the meaning of the Prevention 
of Domestic Violence Act. B.M.O. is 
represented by Amie E. DiCola, Fusco 
& Macaluso, PC. P.M.A. is represented 
by Brent DiMarco, The Tormey Law 
Firm LLC. Judges Accurso and Vernoia 
heard the appeal and issued the per 
curiam decision. – Arthur S. Leonard

NEW YORK – The N.Y. Appellate 
Division, 3rd Department, approved a 
March 2019 ruling by Judge Jennifer 
Jensen of Saratoga County Family 
Court to modify a custody order so as 
to give primary physical custody of 
two children to their mother and reject 
their gay father’s petition for sole legal 
custody and primary physical custody. 
Mary Ellen H. v. Joseph H., 2021 WL 
1676661, N.Y. Slip Op. 02567 (April 29, 
2021). The children were born in 2001 
and 2005. An August 2014 custody 
order, entered on consent, gave sole 
legal custody to the mother and shared 
physical custody to the parties with 
alternating weekends. In September 
2017, the mother sought to modify 
the prior order by giving her primary 
physical custody. The court granted 
her petition and reduced the father’s 
parenting time to alternate weekends 
and, presumably, some holiday times 
(not specified in the court’s opinion). On 
appeal, the father contends that Judge 
Jensen “demonstrated bias against 
him during the fact-finding hearing on 
the basis of his sexual orientation and 
religious beliefs and prevented him 
from presenting his case and defending 
against the mother’s allegations,” but 
the Appellate Division panel found 
that this claim was “unpreserved for 
appellate review” because the father 
“failed to move for a recusal during 
the hearing.” The Family Court had 
rejected his motion for the Family Court 
to conduct a Lincoln hearing (a closed 
hearing where a child testifies about his 
or her preferences regarding custody 
and visitation), but the court noted the 
mother’s attorney’s opposition based 

on the older child having autism and 
being unable to express an opinion in 
that setting, and that Mark Gaylord, who 
was serving as attorney for the children, 
had advocated the children’s wishes 
for more time with their father in the 
hearing. The Family Court’s order was 
based on evidence that the father had 
overstepped his role and made unilateral 
decisions on matters as to which the 
mother, as sole legal custodian, had a 
right to make. The Appellate Division 
panel found no error in Family Court’s 
refusal to hold a Lincoln hearing under 
the circumstances and commented, 
“Finally, although not raised by the 
father on this appeal, we find that the 
inability of the parents to communicate 
or cooperate rendered the shared 
physical custody arrangement under 
the prior order unworkable, providing 
the requisite change in circumstances 
to trigger the need for a best interests 
analysis.” The older child turned 18 in 
2019 several months after the Family 
Court’s order was entered, so the court 
found that the father’s challenge to the 
order as to him had been rendered moot, 
and also was “satisfied that a sound and 
substantial basis in the record exists for 
the conclusion that it is in the younger 
child’s best interests for the mother to 
have sole legal and primary physical 
custody.” Father is represented on appeal 
by Samantha H. Miller, of Schenectady. 
The opinion does not list counsel for the 
mother. – Arthur S. Leonard

NEW YORK – Senior U.S. District Judge 
Brian M. Cogan reviewed a decision by 
the Commissioner of Social Security to 
deny disability benefits to Titus Cameron 
and concluded that the case must be sent 
back to the Administrative Law Judge 
for consideration of the medical records 
and contents of an HIV-questionnaire 
completed by Cameron’s HIV physician. 
Cameron v. Commissioner of Social 
Security, 2021 WL 1700312, 2021 U.S. 
Dist. LEXIS 81942 (E.D.N.Y., April 29. 
2021). The ALJ did not have any input 
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from Cameron’s treating HIV physician 
when reaching the conclusion, based on 
testimony of a vocational specialist, that 
Cameron’s various medical problems did 
not render him disabled from working. 
Cameron was pro se at the time, but 
acquired counsel after losing before the 
ALJ. Counsel obtained relevant materials 
from Cameron’s HIV physician and 
sought to have them considered by the 
Appeals Council. The Appeals Council 
didn’t allow new evidence and affirmed 
the ALJ. While Judge Cogan was 
unwilling to rule as a general matter that 
Social Security ALJs should as a matter 
of course affirmatively seek to build 
the record of medical evidence when 
dealing with a pro se claimant who has 
omitted to include crucial information, 
he did conclude that it was error for the 
Appeals Council to refuse to see the 
evidence which, by the judge’s reading, 
significantly undermined the vocational 
expert’s testimony. Indeed, found 
the judge, if one applies the normal 
deference to the opinion of a claimant’s 
treating physician, the treating 
physician’s records and opinions in this 
case suggest exactly the scenario in 
which one would find that the claimant 
is disabled from working. The case 
goes back to the ALJ, accompanied by 
an unusually detailed (and empathetic) 
analysis of the evidence by the District 
Court. Charles and Harry Binder are 
counsel for Cameron. Judge Cogan was 
appointed by President George W. Bush. 
– Arthur S. Leonard

NEW YORK – Civil procedure time, 
readers. Lawyers and law students, do 
you remember “long arm jurisdiction” 
from first year? Here we go with Lear 
v. Royal Caribbean Cruises, 2021 WL 
1299489, 2021 U.S. Dist. LEXIS 67784 
(S.D.N.Y., April 7, 2021): Kenneth Lear, 
a singer who resides in New York City, 
saw an online advertisement by Royal 
Caribbean Cruises (RCC) for singers 
to entertain on their cruise ships. He 
submitted an application and a work 

resume, email and phone contacts 
ensued, and he was offered a job for 
a cruise off the coast of Alaska at the 
end of August 2018, to take place after 
several weeks of rehearsals at RCC’s 
operations base in Florida, by the casting 
assistant, Gregory Brown. He accepted 
and was sent a “welcome” package that 
indicated he would receive an expense 
allowance during the rehearsal period in 
Florida and that his salary would kick 
in when the cruise began. But first he 
had to pass a medical exam, as the job 
offer was expressly conditional on that. 
During the conversation with Brown, 
Lear mentioned he was HIV+ and 
Brown said, “I don’t anticipate this will 
be an issue.” But when Lear submitted 
bloodwork for the medical exam, he was 
told his CD4 count and viral load “did 
not meet the guidelines” to work for 
RCC, so he would not receive medical 
clearance and could not work for them. 
Considering this to be a wrongful 
termination on account of disability, he 
filed a charge with the EEOC alleging 
a violation of the Americans With 
Disabilities Act and, upon receiving a 
right-to-sue letter, filed suit in the U.S. 
District Court for the Southern District 
of New York against RCC and three RCC 
employees (including Brown) who were 
involved with his hiring or the decision 
not to employ him, alleging violations of 
the ADA, the New York State Human 
Rights Law, and the New York City 
Human Rights Law. The case was 
assigned to U.S. District Judge Gregory 
H. Woods. RCC moved to dismiss for 
lack of jurisdiction, or in the alternative 
to transfer the case to the Southern 
District of Florida. Judge Woods 
engaged in a detailed analysis of New 
York’s long-arm statute to determine 
whether his court has jurisdiction over 
RCC, a Liberian corporation whose 
principal place of business is Miami. 
He concluded that RCC did not do 
business in New York, as defined by that 
law, or have the ongoing contacts with 
New York sufficient to find jurisdiction 
under the New York statute. (Evidently, 

hiring people from New York through 
the internet or selling cruises to New 
Yorkers would not be sufficient to 
establish long-arm jurisdiction in 
New York.) Having concluded that 
the state’s long-arm statute would not 
subject RCC to New York jurisdiction, 
the court did not have to undertake 
a Due Process analysis to determine 
whether exercising jurisdiction over 
RCC and the individual defendants (all 
residents of Florida) would violate their 
Due Process rights. Rather than just 
dismiss the case outright, Judge Woods 
authorized transfer to the Southern 
District of Florida. Lear is represented 
by Ishan Dave, of Derek Smith Law 
Group, PLLC, New York City. – Arthur 
S. Leonard

NEW YORK – Ah, the joys of small-
town politics (and homophobia)! In 
Weinberg v. Village of Clayton, 2021 
U.S. Dist. LEXIS 82034, 2021 WL 
1699943 (N.D.N.Y., April 29, 2021), gay 
partners Jaime Weinberg and Bradford 
Minnick and their corporations, 
Thousand Islands Inn Holdings, LLC 
and Thousand Islands Enterprises, LLC, 
sued the Village of Clayton, N.Y., the 
Village Board, the Mayor and the Code 
Enforcement Officer about a controversy 
concerning an old unused hotel building 
purchased by the plaintiffs with the idea 
of reviving it as an ongoing business. 
The story is too long to relate in detail 
here but suffice to say that Weinberg 
and Minnick ended up in a heated 
controversy with Code Enforcement 
Officer Richard Ingerson, which 
degenerated into shouting matches at the 
Village Board meetings and criminal 
charges brought against the plaintiffs. 
The old hotel needed considerable 
renovation that took much longer 
than anticipated. Two issues sparked 
disputes: Minnick hung a banner on 
the building congratulating Weinberg 
on being admitted to the New York 
bar as a lawyer, which aroused the ire 
of Ingerson, who demanded it be taken 
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down as a code violation. Subsequently, 
as work was slowly proceeding on 
the hotel building, electric power was 
turned off to the upper floors and the 
plaintiffs were operating a take-out food 
business from the first-floor kitchen 
during the summer “season” with the 
Village’s permission. However, they 
allowed their cook to stay on the upper 
floors at night, which resulted in an 
anonymous complaint to Ingerson about 
another code violation. When Weinberg 
angrily refused to remove the cook from 
the second floor, Ingerson flew off the 
handle, declared the hotel building 
unsafe, and got the Village Board to 
authorize criminal charges against 
the plaintiffs (which were ultimately 
dismissed). Attempts by the plaintiffs 
to discuss their issues with the Village 
during public Board Meetings were 
stifled by the Mayor and the Board. 
Plaintiffs claim they are the victims 
of homophobia by Ingerson (who 
reportedly made homophobic references 
to various people, and referred to 
Weinberg as a “fudgepacker”), and that 
their constitutional rights were violated. 
Senior U.S. District Judge Norman A. 
Mordue sorted through the motions and 
countermotions and ultimately granted 
plaintiffs’ motion for summary judgment 
on the merits of their Due Process 
Claim, refusing to dismiss their First 
Amendment retaliation claim against 
Ingerson, but tossing out their Equal 
Protection claims against Ingerson and 
the Village. The court will hold a trial 
(unless the case settles) on damages on 
the Due Process Claim and the merits of 
the First Amendment retaliation claim. 
Plaintiff Weinberg, as noted above a 
member of the bar, represents himself, 
his partner, and their corporations. 
Attorneys from the Syracuse, NY, firm 
of Goldberg Segalla LLP, represent 
defendants. – Arthur S. Leonard

NORTH CAROLINA – A gay man 
with an unspecified disability (which 
he referred to in his complaint as “my 

medical condition”) suffered dismissal 
of his pro se complaint under Title VII 
and the Americans with Disabilities Act 
(ADA) in Smith v. Lowes Companies, 
Inc., 2021 WL 1535570 (W.D.N.C., April 
19, 2021). After filing a charge with the 
EEOC and getting a right-to-sue letter, 
the plaintiff filed suit in the Western 
District of North Carolina. U.S. District 
Judge Robert J. Conrad, Jr., dismissed 
Marcus Smith’s initial complaint for 
failure to state a claim, with leave to file 
an amended complaint. In this opinion, 
Judge Conrad dismissed the amended 
complaint. From reading the opinion, it 
seems clear that if Smith had competent 
counsel to frame his complaint he 
probably would have survived a motion 
to dismiss, but under federal civil 
pleading standards his complaint was 
altogether too generalized and failed 
to include the necessary allegations 
either to state a prima facie case using 
the pleading formulation courts follow 
in employment discrimination cases 
where there is no direct evidence of 
discriminatory intent, or to provide 
factual allegations that could be deemed 
direct evidence of discriminatory 
intent. Smith did not allege that he 
was satisfactorily performing his 
job, made generalized claims about 
a hostile environment based on his 
sexual orientation, race and disability, 
and stated that when complaints to 
management did not accomplish 
anything productive, he quit, after 
which he claims to have suffered a 
stroke. He asserted a retaliation claim 
in such generalized terms that the judge 
was left to guess about the elements of 
such a claim. Judge Conrad pointed out 
the various ways Smith’s pleadings fell 
short, dismissed the amended complaint 
for failure to state a claim, and directed 
the clerk to close the case. – Arthur S. 
Leonard

PENNSYLVANIA – U.S. District Judge 
Cynthia M. Rufe granted plaintiff’s 
motion to proceed anonymously in 

Doe v. Genesis HealthCare, 2021 
U.S. Dist. LEXIS 78205, 2021 WL 
1599697 (E.D. Pa., April 23, 2021), 
in which a transgender woman is 
suing her employer under Title VII for 
discriminatory treatment, including 
discharge. In the past, the 3rd Circuit has 
recognized the importance of providing 
anonymity for transgender employees 
bringing employment discrimination 
claims. Judge Rufe systematically 
discussed the factors pro and con used 
by courts confronting such motions, 
which seek a departure from the general 
rule that plaintiffs are to proceed under 
their own name. She concluded that 
five of the six factors recognized by 
the 3rd Circuit for allowing a plaintiff 
to proceed anonymously applied to this 
case, and none of the factors cutting the 
other way were applicable. The plaintiff 
is represented by Justin F. Robinette, 
The Law Offices of Eric A. Shore, P.C., 
Philadelphia. Judge Rufe was appointed 
by President George W. Bush. – Arthur 
S. Leonard

WASHINGTON – Chief U.S. District 
Judge Stanley A. Bastian denied a motion 
for a protective order by the employer in 
a gender identity discrimination case, 
rejecting a claim that discovery requests 
concerning the employer’s record of 
handling harassment and discrimination 
claims over the past ten years were 
overbroad and not relevant to the specific 
discrimination alleged in the complaint – 
gender identity discrimination. Karsten 
v. McDougall & Sons, 2021 U.S. Dist. 
LEXIS 83140, 2021 WL 1723222 (E.D. 
Wash., April 30, 2021). Plaintiff Sasha 
Jaidyn Karsten presented as male when 
hired by McDougall, but subsequently 
transitioned on the job, encountering 
harassment from her supervisor and 
co-workers that was not resolved when 
she complained to Human Resources. 
After her second complaint yielded 
no improvement in the situation, she 
asked her supervisor what she could 
do to combat the problem and was 
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summarily discharged. In responding 
to her Title VII discrimination claim, 
the employer sought to evade liability 
for the alleged discriminatory acts by 
plaintiff’s supervisor and co-workers 
by contending that it had an effective 
non-discrimination policy and promptly 
resolved complaints brought to its 
attention. In opposing the employer’s 
attempt to narrow discovery, the plaintiff 
successfully argued that the company’s 
history of discrimination complaints 
and how they were handled was directly 
relevant to this defense. The plaintiff 
represents herself pro se. Judge Bastian 
was appointed by President Barack 
Obama. – Arthur S. Leonard

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

CALIFORNIA – Some California trial 
judges still have problems understanding 
the predicate for ordering HIV testing 
of a person convicted of sex crimes 
under California law. In People v. Rivas, 
2021 WL 1526754 (Cal. Ct. App., 6th 
Dist., April 19, 2021), the trial judge in 
Santa Clara County Superior Court had 
reflexively included HIV testing in the 
sentence of a man convicted by a jury 
of committing lewd acts upon his very 
young granddaughter. No evidence was 
presented, and the trial court made no 
finding, that the acts involved could 
have transmitted HIV if the defendant 
was infected. The relevant statute 
mandates HIV-testing upon conviction 
of listed sex crimes if the trial court 
specifically finds on the record that 
“there is probable cause to believe that 
blood, semen, or any other bodily fluid 
capable of transmitting HIV has been 
transferred from the defendant to the 
victim.” The only thing the defendant 
is appealing here is the requirement for 
him to submit to HIV testing. The state 
conceded that the necessary finding 
had not been made. The way California 
courts handle this is to remand to the 

trial court to give the prosecution a 
chance to prove such probable cause or 
to abandon any request for HIV testing. 

NEW YORK – In People v. Alay, 2021 
WL 1653445 (N.Y. App. Div., 2nd 
Dept., April 28, 2021), the court had 
to determine whether Justice Gregory 
Lasak (Supreme Ct., Queens County), 
erred in designating the defendant a 
level two sexually violent offender 
based on representations by the District 
Attorney’s Office that he had infected a 
teenage boy with HIV. The defendant, 
a gay man, was a friend of and taken 
in by the victim’s family. Beginning 
when the male victim was eleven years 
old, the defendant began to have oral 
and anal sex with him. The victim 
eventually told his father, who did not 
live with them, what was going on, and 
the father contacted the police. The 
defendant was arrested several months 
later, and tested HIV-positive after his 
arrest. The victim told the D.A.’s office 
that he “had tested” HIV-positive, but 
there is no corroborating evidence for 
that in the case file, no written medical 
record was submitted to the court, and 
no testimony under oath to that effect. 
Defendant was convicted under a plea 
agreement and sentenced to eight years, 
to be followed by five years of post-
release supervision. By virtue of the 
crime for which he was convicted, he 
was automatically designated a sexually 
violent offender, because of the age of 
the victim. Anticipating his release, the 
Board of Examiners for Sex Offenders 
calculated a rating of 65 points under 
the sex offender classification scheme, 
making him presumptively a level 
one sex offender. The D.A. asked that 
an additional 15 points be assessed, 
arguing that infecting the victim with 
HIV imposed a physical injury; adding 
15 points would make the defendant 
a level two sex offender. The main 
consequence is that as a level one he 
would have to register as a sex offender 
for twenty years, while a level two 

(moderate risk of re-offending) would 
require registration for life. Judge Lasak 
accepted the D.A.’s argument and 
classified defendant as level two, which 
he appealed. The opinion by Justice 
Sylvia O. Hinds-Radix explains that 
the record in this case is insufficient to 
support the added 15 points, as there is 
no proof that the victim was infected 
with HIV, or if he was, whether it was 
the defendant who infected him. While 
the court accepted the D.A.’s argument 
that infecting somebody with HIV is 
a physical injury, which could be a 
predicate for assessing the additional 
points, nonetheless necessary proof 
was lacking. “The victim’s statements 
were not submitted to the Supreme 
Court in written documentary form, 
which would have permitted an analysis 
of the declarations verbatim. Further, 
the People claimed that the victim 
represented that he ‘tested positive’ 
for HIV. The victim’s statements as to 
his HIV status, as paraphrased by the 
People, constituted either an unverified 
opinion, or a repetition of hearsay from 
another source, the identity of which 
is not apparent from the record, and, 
therefore, is not necessarily reliable. 
‘[C]onclusory hearsay’ has been 
rejected (People v. Kowal, 175 A.D.3d 
1057, 1058, 105 N.Y.S.3d 688).” Because 
of this lack of proof, the Appellate 
Division panel concluded that the extra 
points should not have been assessed, 
and defendant should be classified as a 
level one sex offender. The defendant is 
represented by Janet E. Sabel. 

UTAH – The Court of Appeals of Utah 
rejected a convicted rapist’s argument 
that his counsel provided ineffective 
assistance leading to his conviction 
in State of Utah v. Steele, 2021 WL 
1307481 (April 8, 2021). Defendant-
Appellant Steele, an over-the-road 
truck driver, was assigned to take a 
female driver trainee, Emma, on a 28-
day trip. Emma is a married lesbian. 
Her wife dropped her off at the truck 
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terminal. Steele and Emma had never 
met before. Describing Steele, Judge 
David Mortensen wrote, “Steele was 
about thirty years older than Emma, 
nearly one foot taller, outweighed 
her by close to sixty pounds, and was 
missing half his front teeth.” In the 
course of showing Emma the sleeping 
accommodations in the truck, Steele 
took a knife in his hand, told Emma had 
had others placed around the trick, and 
proceed to rape her anally and orally, 
commenting that “what happens in the 
truck stays in the truck” and that he 
expected to have sex with her regularly 
during their trip. Emma escaped from 
the truck and phoned her wife, who 
picked her up and delivered her to the 
hospital. Steele argued in defense that 
the sex with Emma, which took place 
with 30 minutes of their meeting, was 
consensual, and that Emma told him 
that she was bisexual and it was a long 
time since she had been with a man. 
Before the trial commenced, there was 
considerable argument back and forth 
between prosecutor and defense counsel 
about how the issue of Emma’s sexual 
orientation would be dealt with at trial, 
and about the prosecutor’s intention to 
have Emma’s wife testify. The bulk of 
the opinion is taken up with the court 
explaining why it rejected Steele’s 
contention that he received ineffective 
assistance of counsel in the way this 
matter was handled, which ultimately 
involved Emma’s wife testifying and 
being identified as her wife. Having 
been confounded in his defense story, 
Steele came up with an alternative story 
about Emma and her wife framing him 
in order to get back the $5,000 Emma 
had paid for training, which was – of 
course – ridiculous. After concluding 
that the performance by Steele’s counsel 
could not be seriously faulted, the court 
pointed out that even if counsel had 
persuaded the trial judge to keep Emma’s 
wife from testifying, the outcome would 
not have been different. Wrote Judge 
Mortensen: “We are sensitive to the 
fact that sexual orientation may indeed 

be used to ‘impl[y] the impossibility 
of consent,’ State v. Nunez-Vasquez, 
2020 UT App 98, ¶ 40 n.6, 468 P.3d 
585 (cleaned up), and undermine our 
confidence in the verdict as a result. 
But this is not such a case. Regardless 
of Emma’s sexual orientation, the story 
Steele relayed to police was unbelievable 
on its face: Emma enthusiastically 
initiating sex within thirty minutes of 
meeting him and then cuddling with 
him while expressing her excitement 
about having sex for the duration of the 
trip, followed by Emma fleeing the truck 
in a panic and asking for help while ‘[t]
remendously [in] tears,’ and answering 
in the affirmative when others asked 
her if she had been raped. Given the 
extreme shift between what Steele 
claims happened in the truck and the 
undisputed evidence of what happened 
as soon as Emma stepped outside of it, 
there is no reasonable probability that 
the jury would have acquitted Steele of 
the charges even if evidence of Emma’s 
bisexuality had been admitted, or if Wife 
had testified only as an acquaintance.”

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

U.S. COURT OF APPEALS, NINTH 
CIRCUIT – Transgender inmate Todd 
(Nadine) Paishon was convicted of mail 
theft by taking part in a conspiracy to 
“fish” mail out of drop boxes. While 
her appeal addresses Miranda issues 
and general conditions of probation, 
one point is germane to Law Notes 
readers. The 9th Circuit remanded with 
instructions to resentence without 
restrictions on Paishon’s using her 
preferred name “Nadine” in social 
settings. Prior permission of her parole 
officer for such usage was required in 

a provision of her sentence in United 
States v. Paishon, 2021 WL 1610349 (9th 
Cir., Apr. 26, 2021). The unsigned “not 
for publication” decision was before 
Circuit Judges Andrew D. Hurwitz 
(Obama) and Daniel P. Collins (Trump) 
and Senior Circuit Judge Eugene E. 
Siler (of the Sixth Circuit, sitting by 
designation – George H.W. Bush). 
The court affirmed the conviction, 
remanding only for removal of the name 
provision. Judge Collins concurred 
in the judgment, but he joined on the 
name issue on the merits, writing that, 
“given Paishon’s transgender status, 
the prohibition imposes a uniquely 
significant burden.”

CALIFORNIA – Pro se transgender 
inmate Terrence Jesse Moore sued 
after an officer forced her to remove 
her t-shirt before showering and 
subjected her to transphobic remarks 
about her breasts. U.S. District Judge 
Dale A. Drozd adopted the Report and 
Recommendation of U.S. Magistrate 
Judge Barbara A. McAuliffe and directed 
that the case be dismissed in Moore v. 
Calderson, 2021 WL 1541296 (E.D. 
Calif., Apr. 20, 2021). Judge McAuliffe 
had provided one chance to amend after 
finding Moore failed to state a claim. 
This R & R recommends dismissal of 
the amended complaint. Moore charges 
very abusive and transphobic language, 
without penological justification. 
Even assuming all of the alleged foul 
language occurred, and that the officer 
just wanted to see Moore’s breasts, 
without justification, there is no Eighth 
Amendment violation. Judge Drozd 
includes a string cite of similar cases 
where verbal abuse, however demeaning 
and crude, is insufficient to establish 
cruel and unusual punishment. This case 
appears less outrageous than numerous 
examples he describes at length. The 
plaintiff must “allege that there [was] 
no legitimate penological objective 
and that the statement made was so 
extreme even for a prison setting and 
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was calculated to cause psychological 
harm.” (Id. at 4) (emphasis added) under 
Keenan v. Hall, 83 F.3d 1083, 1092 (9th 
Cir. 1996), amended by 135 F.3d 1318 
(9th Cir. 1998) (holding that dismissal 
of verbal harassment claim was proper 
where plaintiff had not shown that 
the prison guards’ “disrespectful and 
assaultive comments” were “unusually 
gross even for a prison setting and 
were calculated to and did cause him 
psychological damage”). Judge Drozd 
follows with the usual disclaimers that 
the language here was “obviously highly 
offensive and completely and totally 
inappropriate.” He concludes with a plea 
of his own to the Ninth Circuit: “In light 
of the sheer number of cases in which 
such highly inappropriate comments of 
a sexual nature are allegedly made in the 
prison setting, perhaps it is time for the 
Ninth Circuit to reevaluate and address 
the contours of those circumstances in 
which the comments are sufficiently 
‘gross even for a prison setting.’” 

ILLINOIS – Transgender inmate William 
Anthony Fly has tried several times to 
pass screening on his civil rights claims. 
Litigating pro se, he fails again in Fly 
v. United States, 2021 WL 1267980 
(C.D. Ill., Apr. 6, 2021). U.S. District 
Judge James E. Shadid finds that Fly’s 
complaints are largely illegible, that they 
contain diverse allegations against some 
37 government officials (including the 
President and the Attorney General), 
and that they combine different times 
and places – all allegedly tied together 
by his transgender status. According to 
Judge Shadid, Fly tried the same thing 
in New Jersey, North Dakota, and the 
Southern District of Illinois. Dismissing 
an earlier complaint in the Central 
District of Illinois, Judge Shadid sent the 
allegations pertaining to protection from 
harm to the current prison’s Inspector 
General. Now, Judge Shadid finds that 
Fly improperly continues to combine 
claims, and he does not accept that 
such diverse claims as medical care for 

allergies, denial of cell heat, failure to 
protect, and bad food are all related for 
purposes of the F.R.C.P. under George v. 
Smith, 507 F.3d 605, 607 (7th Cir. 2007). 
“Plaintiff must choose which claim he 
wants to address in this lawsuit.” Judge 
Shadid gives Fly one “final” chance to 
limit his case, explaining in detail how 
to bring a protection from harm case 
and what is needed to show personal 
involvement of named defendants. He 
warns Fly that continuing to file wide 
allegations that span the country can 
result in dismissal without leave to 
amend, citing Foman v. Davis, 371 U.S. 
178, 182 (1962); and Stanard v. Nygren, 
658 F.3d 792, 801 (7th Cir. 2011).

ILLINOIS – Gay pro se inmate Charles 
Dent is religiously observant. He 
changed his religious affiliation on 
Illinois DOC records from Baptist to 
Catholic because the waiting lines for 
the Protestant services were too long. 
Eventually, he was approved for both, 
and he attended four services/week: 
one Catholic; and three, Protestant. 
According to the allegations, a volunteer 
Protestant chaplain preached anti-LGBT 
sermons, pointed to Dent and others 
in the congregation, and advocated 
violence against them “in God’s name.” 
He also invited other inmates who 
attended the service to denounce LGBT 
inmates and advocate violence. Alleging 
sexual orientation harassment that could 
lead to violence, Dent filed a grievance 
under the Prison Rape Elimination Act 
[PREA]. It was processed as a PREA 
grievance and sent to the Inspector 
General, whereupon Dent was removed 
from the Protestant services. Dent sued 
for violation of his civil rights. Dent has 
since been transferred and reinstated to 
all requested religious services. In Dent 
v. Dennison, 2021 WL 1208890 (S.D. 
Ill., Mar. 31, 2021), U.S. Magistrate 
Judge Mark A. Beatty granted in part 
and denied in part defendants’ motion 
for summary judgment. He found a 
triable issue on two claims: retaliation; 

and equal protection. The retaliation 
claim is based on Dent’s removal 
from Protestant services. Defendants 
argued that they were merely engaging 
in “housekeeping” in culling the 
religious services lists by removing 
inmate participation from services 
other than their “official” designated 
religion in prison records, and they had 
never removed Dent from the Catholic 
services list. The timing and the 
inclusion of many Catholic inmates on 
the Protestant list despite their official 
designation created a triable issue of 
retaliation and pretextual justification. 
Dent also produced affidavits of other 
LGBT inmates removed from Protestant 
services for helping him or joining in 
his objections. Judge Beatty applies 
the First Amendment directly under 
Kidwell v. Eisenhauer, 679 F.3d 957, 
965 (7th Cir. 2012) (“but for” causation), 
and Bridges v. Gilbert, 557 F.3d 541, 555 
(7th Cir. 2009) (chilling of a “person 
of ordinary firmness” from exercising 
right to file grievances). He dismisses 
a claim under the Religious Land Use 
and Institutionalized Persons Act, 42 
U.S.C. § § 2000cc, because it allows 
only injunctive relief – Sossamon v. 
Texas, 563 U.S. 277, 285 (2011) – and 
Dent has been transferred. He has also 
been reinstated to Protestant services. 
Thus, only Dent’s damage claims 
remain, which still present a triable 
issue, despite the balancing required 
by Turner v. Safley, 482 U.S. 78, 89-
91 (1987). This leads to the ruling on 
equal protection. Judge Beatty finds that 
Dent is entitled to a trial on class-of-one 
theory because there is no clear rational 
basis for his removal and reinstatement 
to Protestant services. This seems off 
the mark to this writer, particularly 
because Judge Beatty frames the class 
by comparing Catholic inmates who are 
permitted to attend Protestant services 
and Catholic inmates who are not. He 
mentions LGBT as a class animus in 
passing, but his ruling is based on class-
of-one, without heightened scrutiny. 
It seems that the Seventh Circuit has 
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not revisited heightened scrutiny for 
LGBT claims under the Fourteenth 
Amendment since it dodged the 
issue in Whitaker v. Kenosha Unified 
School District, 858 F.3d 1034, 1051 
(7th Cir. 2017), despite the questions 
left gaping by the Supreme Court’s 
decision in Bostock v. Clayton County, 
140 S.Ct. 1731, 1737 (2020). The ready 
extrapolations from Bostock (Title VII 
and Title IX) do not apply to prisoners, 
and Title VI (federal funding in general) 
does not include “sex” as a protected 
class – so the Equal Protection Clause 
is what is left without a general LGBT 
civil rights law that includes prisoners. 
This is probably not a good test case. 
Questions about ministerial exceptions 
under the First Amendment and whether 
volunteer chaplains act “under color of 
state law” would complicate what could 
be a straightforward question. No one 
addresses why this “volunteer” chaplain 
was allowed to spew hate in a volatile 
environment.

KENTUCKY – Senior U.S. District 
Judge Thomas B. Russell allows pro 
se transgender inmate Jerry Nation to 
proceed past screening on a claim that, 
after she inquired about discrimination 
based on her transgender status, the 
warden suspended all of her mail 
privileges in Nation v. Jordan, 2021 WL 
1579919 (W.D. Ky., Apr. 22, 2021). “The 
Court will allow Plaintiff’s individual-
capacity claims to continue against 
Defendant for retaliating against him 
after he wrote to him asking about 
transgender issues by keeping Plaintiff 
from receiving his mail for monetary 
and punitive damages, as well as 
injunctive relief in the form of getting 
his mail.” There is no case citation, 
but Judge Russell appears to frame 
the claim as one of retaliation, not as 
a substantive right to receive mail. It is 
unclear whether Nation has changed her 
name. Nation was allowed to proceed 
on a claim of unreasonable cross-
gender searches two months ago in 

Nation v. White, 2021 U.S. Dist. LEXIS 
36388 (W.D. Ky., Feb. 26, 2021). 

MICHIGAN – Last month, Law 
Notes published a report about pro se 
transgender inmate Michael Salami. 
U.S. District Judge Hala Y. Jarbou 
dismissed Salami’s case alleging 
deliberate indifference to her safety, after 
an inmate who was allegedly “obsessed” 
with her was moved. Salami v. Neimiec, 
2021 WL 1037681 (W.D. Mich., Mar. 
18, 2021). This month there are two 
more cases. In one, Salami v. Unknown 
Barton, 2021 WL 1439173 (W.D. 
Mich., Apr. 16, 2021), also before Judge 
Jarbou, Salami alleges that an officer 
(Barton) failed to protect her from the 
threats and subsequent physical assault 
by another inmate, who used a shiv. 
Salami alleges that Barton unlocked the 
assailant’s cell to facilitate the assault. 
Salami also says that she asked for a 
separation order from this inmate from 
supervisors, but none was issued. (The 
other inmate was cuffed and taken off 
the unit, however.) Salami sued Barton 
and the supervisors (over the separation 
order). Judge Yarbou finds enough to 
state a claim against Barton under the 
Eighth Amendment protection against 
deliberate indifference to safety. The 
supervisors present a “closer” question, 
but Judge Jarbou dismisses these claims 
because they are based on only one 
“kite,” Salami does not know what they 
might have done, and no further assaults 
have occurred. In another case, with a 
separate docket in the E.D. Michigan, 
Salami v. Trombley, 2021 WL 1253300 
(E.D. Mich., Apr. 5, 2021), Salami 
alleges that gang members are harassing 
and about to “hurt” her. U.S. Magistrate 
Judge R. Steven Whalen denies her 
requests to depose another inmate, to 
require Corrections to take photographs 
of the inmate’s alleged gang tattoos, 
and to seize his computer. Judge 
Whalen refuses a request to tape record 
a deposition without a court reporter 
using Salami’s mother’s phone and finds 

no authority to require Corrections to 
advance the costs for a court reporter 
or other discovery, simply because 
the plaintiff is in forma pauperis. 
The opinion includes a lengthy string 
cite for this point. Salami can serve 
interrogatories on named defendants 
under F.R.C.P. 33, but it is unclear how 
she can obtain direct evidence from the 
non-party inmate to refute defendants’ 
claim that he is not a gang member. 
Judge Whalen rules that he has no 
authority to order Michigan DOC to 
take pictures or to seize an inmate’s 
computer to search for gang references. 
Judge Whalen denies Salami’s request 
for an order directing defendants to stop 
referring to her as a “frivolous litigator,” 
since she has been found to be one by 
other judges. Judge Whalen says he is 
not affected by either side’s “rhetoric.”

MISSOURI – Pro se inmate Brittany 
Samantha Curry describes herself as a 
“Black masculine Lesbian.” She alleges 
that she has been harassed, targeted, 
treated cruelly, subjected to racial and 
homophobic slurs, treated “as a threat,” 
and given “harsher punishment for the 
same violations as caucasian offenders.” 
She says that these conditions are 
“ongoing . . . for the African American 
and Lesbian/transgender population.” 
Curry attempts to bring her case as a class 
action; she also names other inmates as 
defendants. U.S. District Judge Stephen 
R. Clark dismisses her case with leave 
to amend in Curry v. Women’s Eastern 
Reception Diagnostic and Correctional 
Center, 2021 WL 1546140 (E.D. Mo., 
Apr. 20, 2021). Judge Clark begins 
by writing: “Curry raises serious 
allegations in her complaint. There is 
no doubt that prisoners are protected 
against invidious racial discrimination 
by the Equal Protection Clause. See Lee 
v. Washington, 390 U.S. 333 (1968).” 
As a pro se plaintiff, however, Curry 
cannot represent other inmates. Martin 
v. Sargent, 780 F.2d 1334, 1337 (8th 
Cir. 1985). She may only sue for her 
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own injuries and may seek damages 
only if physically injured. McAdoo 
v. Martin, 899 F.3d 521, 525 (8th Cir. 
2018) (interpreting the Prison Litigation 
Reform Act to require “more than a de 
minimis physical injury” for damages). 
Judge Clark does not explain how this 
translates into equal protection claims 
such as disproportionate punishment, 
segregating lesbian couples, or allowing 
display of “Neo Nazi” and “Aryan 
Nation” symbols in the prison. Slurs 
themselves are not actionable under 
the Eighth Amendment. Black Spotted 
Horse v. Else, 767 F.2d 516, 517 (8th 
Cir. 1985) (Correction officer’s slurs 
against Native Americans do not state 
a claim). Curry also cannot sue other 
inmates under § 1983 because they are 
not state actors – Carlson v. Roetzel & 
Andress, 552 F.3d 648, 650 (8th Cir. 
2008) – unless she can show “joint 
activity” between inmates and prison 
officials under Mershon v. Beasley, 
994 F.2d 449, 451 (8th Cir. 1993). Cell 
choice claims are unlikely to succeed 
under Lyon v. Farrier, 727 F.2d 766, 
768 (8th Cir. 1984). It would seem that 
an Equal Protection Clause claim could 
be fashioned here. Federalist Society 
member and an appointee of President 
Trump in 2019, Judge Clark does not 
mention the leading Eighth Circuit case 
on damages under the Prison Litigation 
Reform Act for constitutional torts: 
Williams v. Hobbs, 662 F.3d 994 (8th Cir. 
2011). The court there allowed nominal 
damages, precluded compensatory 
awards without physical injury, and left 
punitive damages to the discretion of the 
trier of fact.

PENNSYLVANIA – Pro se inmate 
Rhonshawn Jackson accused an officer of 
sexual harassment and filed a complaint 
under the Prison Rape Elimination Act 
[PREA]. He said he could “tell” the 
officer was “homosexual” (“you just 
had to look at the person”) – and he 
said the officer “licked his lips” and 
gave Jackson the “sexually attracted 

eye” before he “swiped” at Jackson’s 
genitalia during a search. The PREA 
complaint was found “unsubstantiated,” 
and Judge Lanzillo granted summary 
judgment to defendants on sexual 
harassment and assault claims. Now, 
in Jackson v. O’Brien, 2021 U.S. Dist. 
LEXIS 48904 (W.D. Pa., Mar. 16, 
2021), Judge Lanzillo grants in part 
and denies in part summary judgment 
on claims that defendants retaliated 
against Jackson for making the PREA 
complaint. The opinion seems prolix, 
with extensive discussion of exhaustion 
of administrative remedies in 
Pennsylvania under the Prison Litigation 
Reform Act. This is omitted, but it may 
be useful to Pennsylvania practitioners. 
Judge Lanzillo allows Jackson to 
proceed to trial on three claims of 
alleged retaliation: (1) monitoring and 
copying of Jackson’s correspondence, 
(2) denying yard privileges to Jackson, 
and (3) threatening Jackson with 
physical violence. There is also 
extensive discussion of what constitutes 
retaliation, when the adverse events 
are de minimus, and the reasonably 
“chilled” person standard. It was not 
contested that Jackson’s filing of a 
PREA complaint was a protected event. 
The summary judgment issues turned 
on whether there was retaliation. Oddly, 
there is almost no legal discussion of the 
first application (monitoring and copying 
of Jackson’s letters to his mother). Judge 
Lanzillo notes in a footnote that alleged 
“tampering” with inmate mail may 
satisfy the “adverse action” element of a 
retaliation claim, citing Bailey v. Beard, 
2008 U.S. Dist. LEXIS 75224, 2008 
WL 4425588, at *9 (M.D. Pa. Sept. 29, 
2008). On the denial of yard privileges 
as retaliation, Judge Lanzillo finds that 
only one day of denial is admitted and 
that this is probably insufficient. There 
are inferences from other admissions, 
however, that threats to Jackson 
denied him use of the yard for months, 
sufficient for a jury to decide the issue. 
On the threats, Judge Lanzillo notes that 
verbal abuse, by itself, is not actionable 

under Sears v. McCoy, 815 Fed. App’x 
668, 670 (3d Cir. 2020). Here, however, 
one defendant said before witnesses that 
he wanted to kill Jackson. A correction 
officer’s verbal threats of physical 
violence can constitute an adverse 
retaliatory event. Judge Lanzillo cites 
cases from the Sixth, Eighth, Ninth, 
and Eleventh Circuits. This claim will 
proceed only against the officer who 
made the threat (who was the one named 
in the PREA complaint). This writer is 
skeptical that a jury will be sympathetic 
in this case.

PENNSYLVANIA – Transgender 
prisoner Niara Burton, pro se, filed 
a complaint that an officer was 
misgendering her and being verbally 
abusive. Thereafter, she was subjected 
to escalating disciplinary harassment, 
ultimately resulting in less than 90 
days cell confinement and some time 
in segregation and a transfer, where she 
lost some programming that would help 
with her parole. [Note: Interestingly, 
the harassment is alleged to have been 
started by a female officer in a women’s 
prison where Burton had been moved in 
2019. (Her transfer after the “retaliation” 
was back to a men’s prison.)] In Burton 
v. Wetzel, 2021 WL 1428865 (M.D. Pa., 
Apr. 14, 2021), U.S. Magistrate Judge 
Susan E. Schwab (who has the case for 
all purposes) grants in part and denies 
in part the motion of several of the 
defendants to dismiss the case. Judge 
Schwab finds that Burton’s transfer 
moots both her official capacity and 
injunctive claims. The factual recitation 
is extensive as to multiple disciplinary 
charges, alleged defects in hearings and 
appeals, and punishments. It appears 
that the defendants who initiated the 
charges against Burton are not moving 
to dismiss at this point. Judge Schwab 
finds that Burton does not state an Eighth 
Amendment claim. Her harassment was 
verbal. This is not enough under Gandy 
v. Reeder, 778 F. App’x 149, 151 (3d 
Cir. 2019); Washington v. Rozich, 734 
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F. App’x 798, 801 (3d Cir. 2018). In 
addition: “A false misconduct charge, 
standing alone, does not qualify as an 
Eighth Amendment violation.” Hagan 
v. Chambers, 2010 WL 4812973, at 
*15 (M.D. Pa. Nov. 19, 2010). Burton 
received procedural due process – and, in 
any event, her punishment was not harsh 
enough to be “atypical and significant” 
under Sandin v. Conner, 515 U.S. 472, 
483-4 (1995). Burton is left with a claim 
of retaliation for exercising her First 
Amendment right to complain about her 
transphobic treatment. As noted, Judge 
Schwab addresses only the supervisors. 
She finds a claim has been stated for 
supervisory liability on two theories: 
(1) “failure-to-train” under Palakovic v. 
Wetzel, 854 F.3d 209, 234 (3d Cir. 2017); 
and (2) “knowledge-and-acquiescence” 
under Parkell v. Danberg, 833 F.3d 313, 
330 (3d Cir. 2016), quoting Santiago 
v. Warminster Twp., 629 F.3d 121, 
129 n.5 (3d Cir. 2010). The pleadings 
allege that supervisory defendants 
individually responded to Burton’s 
claim of a “pattern” of retaliation. This is 
sufficient for discovery to occur. [Note: 
Judge Schwab mentions the Prison Rape 
Elimination Act [PREA] twice, but she 
does not rely on it at this stage. PREA 
includes repeated verbal harassment 
from staff among prohibited conduct, 
and it forbids punishing an inmate for 
making a PREA complaint, even if it is 
found “unsubstantiated.” 28 C.F.R. §§ 
115.6 and 115.78(f).] In another (much 
shorter) decision two days earlier, Judge 
Schwab denied Burton a preliminary 
injunction at her new facility in Burton 
v. Wetzel, 2021 WL 1374681 (M.D. 
Pa., Apr. 12, 2021). Burton had filed a 
motion in her ongoing case relating to 
treatment for hepatitis-B. Judge Schwab 
ruled that such relief had to be sought 
in a new case against new defendants in 
her new prison in the Western District 
of Pennsylvania. 

WISCONSIN – Transgender inmate 
Mariah M. Lance, pro se, was assaulted 

by another inmate (Olsen) in the Dane 
County Jail, where she was incarcerated 
as a parole violator. In Lance v. 
Wisconsin DOJ, and Dane County 
Sheriff, 2021 WL 1317369 (W.D. Wisc., 
Apr. 8, 2021), U.S. District Judge Barbara 
B. Crabb dismissed the complaint with 
prejudice and assessed a “strike” under 
28 U.S.C. § 1915(g). (Judge Crabb has 
previously dismissed with leave to 
amend, and this filing was that amended 
complaint.) Upon arrival at the jail, 
Lance was house in a “special needs” 
pod, because she is transgender. Olsen 
(gender identity or sexual orientation 
unknown) was moved to the same pod 
after being involved in “fights” in other 
units. Lane and Olsen had “words.” 
Later, Olsen attacked Lance, and she was 
“knocked unconscious.” Her injuries 
required nose surgery. Judge Crabb 
first addresses the standard. Convicted 
prisoners’ protection is covered by the 
Eighth Amendment, which requires 
consideration of the subjective intent 
of the defendants, while jail detainees 
not yet convicted are covered by the 
Due Process Clause of the Fourteenth 
Amendment, which uses an objective 
intent standard. Kingsley v. Hendrickson, 
576 U.S. 389, 396–400 (2015); Collins 
v. Al-Shami, 851 F.3d 727, 731 (7th Cir. 
2017). The Seventh Circuit has not yet 
decided which applies to inmates in jails 
on parole violations – Estate of Clark 
v. Walker, 865 F.3d 544, 546 n.1 (7th 
Cir. 2017) – so Judge Crabb applies the 
more generous due process standard’s 
“objective” test but finds that Lance fails 
to meet it. “[P]laintiff’s allegations do not 
suggest that any decision by jail officials 
was objectively unreasonable under the 
circumstances. Plaintiff alleges that 
Olsen had been in two fights in the 
past, but she does not allege that inmate 
Olsen had a known history of assaulting 
transgender individuals or that Olsen 
had made threats to plaintiff . . . . [P]
laintiff . . . does not allege that Olsen 
threatened to attack her . . . or . . . that . 
. . she warned [defendants] about Olsen 
in particular, or more importantly, about 

any threat that Olsen had directed to her. 
[The] failure to move Olsen or plaintiff 
to a different location based on vague 
warnings might have been negligence, 
but it was not objectively unreasonable.” 
That the injury was serious does not 
itself make the defendants deliberately 
indifferent.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

U.S. DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT – 
HUD announced on April 22 that it is 
withdrawing a rule that was proposed 
by the Trump Administration in July 
2020, under which transgender people 
would have effectively been denied 
access to homeless shelters that were 
designated as single-sex. HUD can do 
this administratively because the rule 
was not published as a final rule in the 
Federal Register. That will leave in 
place an Equal Access Policy adopted 
during the Obama Administration under 
which discrimination because of gender 
identity would not be allowed in shelters 
that receive federal funding. NBCNews.
com, April 22.

U.S. DEPARTMENT OF STATE – 
ForeignPolicy.com reported on April 22 
that the State Department has rescinded 
a policy adopted by the Department 
during the Trump Administration 
prohibiting foreign installations 
(embassies, consulates) from displaying 
any flag other than the American flag 
or a U.S. military banner. Among other 
things, this had ended the practice at 
some State Department installations of 
displaying the rainbow Gay Pride flag 
during Pride Month. Under the new 
policy announced by Secretary of State 
Antony Blinken, other flags can be flown 
at the discretion of local ambassadors 
and counsel, taking into consideration 
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the political climate where they are 
located. The result will likely be Pride 
Month rainbow flag displays at many 
embassies and consulates this year.

ALABAMA – On April 23, Governor 
Kay Ivey signed into law a measure 
prohibiting transgender students from 
participating in scholastic sports 
competition consistent with their 
gender identity. But the next week she 
signed a measure repealing an offensive 
provision of the state’s law on sex 
education, which required that in sex 
education courses students be taught 
that “homosexuality is not a lifestyle 
acceptable to the general public and 
that homosexual conduct is a criminal 
offense under the laws of the state.” That 
provision was first enacted in 1992. 
Since then, of course, the Supreme 
Court struck down laws outlawing 
consensual sodomy in private between 
adults in Lawrence v. Texas (2003), 
making the second part of that statement 
inaccurate. Public opinion polls over the 
years suggest that the first part of that 
statement is now also inaccurate. 

ARIZONA – On April 20, Governor 
Doug Ducey vetoed a bill that would have 
required schools to obtain permission 
from parents for their children to be 
in attendance in sex education classes 
during discussions about gender identity, 
sexual orientation or HIV/AIDS, and 
prohibit discussion of such issues below 
the 6th grade level. Similar permission 
would have been required for discussion 
in history classes of anything involving 
sexual orientation or gender identity 
in terms of historical events. At the 
same time, Ducey issued an executive 
order incorporating some provisions of 
the bill that he found useful and non-
objectionable, requiring school districts 
to post their sex education curricula on 
their websites together with notice of 
any public meeting at which the local 

school board will be discussing these 
topics. Associated Press, April 20.

ARIZONA – The Scottsdale City 
Council voted on April 20 to enact a non-
discrimination ordinance which forbids 
discrimination in employment, housing 
and public accommodations because of 
gender identity or sexual orientation. The 
unanimous vote undoubtedly reflects 
a political compromise under which 
businesses can deny service to people 
who don’t comply with the business’s 
policies – thus avoiding the issue whether 
the city would compel businesses to let 
transgender customers use restroom and 
locker room facilities consistent with 
their gender identity. It exempts religious 
organizations from compliance as well. 
Scottsdale is the eighth municipality in 
Arizona to provide protection against 
discrimination for LGBT people. The 
state legislature has failed to act on 
proposals for a state law. Associated 
Press, April 22. 

ARKANSAS – On April 8, the Arkansas 
House of Representatives approved 
House Bill 1749, purporting to protect 
from discipline teachers who misgender 
transgender students. Governor Asa 
Hutchinson issued a written statement: 
“This bill is unnecessary. I am requesting 
my Department of Education to further 
evaluate.” Arkansas Democrat-Gazette, 
April 9. It was also reported in mid-
April that several transgender youths 
are despondent and desperate as a 
result of the state legislature’s override 
of Governor Hutchinson’s veto of a law 
that made it unlawful for health care 
providers to prescribe puberty blockers 
or gender-affirming hormone treatment 
for minors. The youths are on puberty 
blockers and/or hormone treatments, 
for which they cannot get prescription 
refills from their in-state doctors, and in-
state pharmacies would not be allowed 
to refill them. The state should be sued 

in federal court over this – but what are 
the odds that a case which could end 
up before the U.S. Supreme Court, as 
presently constituted, would vote that 
the due process rights of the minors are 
being violated here? And, of course, these 
potential plaintiffs need the treatment to 
continue without interruption. A crisis 
is brewing. On April 22, the House 
gave final approval to a bill that would 
authorize the Attorney General to sue 
school districts to enforce the previously 
enacted law barring transgender 
women from competing as women in 
scholastic sports competition. Governor 
Hutchinson is expected to sign the bill.

FLORIDA – On April 14, the state 
House of Representatives voted 77-40 
effectively to ban transgender girls from 
competing in school sports competition 
as girls, by requiring genital inspections 
to prove whether somebody is a girl. 
Transgender girls may only compete 
with cisgender boys. Transgender boys 
are free to compete with cisgender 
girls or cisgender boys. Can anything 
more clearly constitute discrimination 
because of sex? Although the bill at first 
appeared dead in the Senate, some last-
minute maneuvering got it passed on 
April 28, and it was sent on to Governor 
Ron DeSantis, who was likely to sign it. 

KANSAS – On April 22, Governor Laura 
Kelly, a Democrat, vetoed a bill that 
would have prohibited transgender girls 
and women from competing in athletics 
as girls or women. LGBTQNation.com 
reported on April 20 that she had made 
remarks stating strong reservations about 
the bill and pointing to her executive 
order banning discrimination because of 
sexual orientation or gender identity as 
an appropriate policy for the state. 

MARYLAND – Prior to adjournment 
on April 14, the Maryland General 
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Assembly approved a ban on the 
so-called gay panic defense in 
criminal prosecutions and a measure 
strengthening and clarifying protection 
for transgender people under the state’s 
hate-crimes law. The measure was sent to 
Governor Larry Hogan for his approval. 
The legislature also voted to dispense 
with the publication requirement for 
name-changes for transgender people. 
Washington Blade, April 14.

MASSACHUSETTS – The Town 
Meeting in Arlington approved a 
domestic partnership By-Law that 
contemplates more than two partners in a 
family late in April, according to patch.
com (April 30). Before it can go into 
effect, it must be found by Massachusetts 
Attorney General Maura Healy to not 
be in conflict with state law. The news 
report claimed it was the first such local 
law enacted in the U.S.

MONTANA – On April 20, the Montana 
Senate voted to postpone consideration 
of a bill that would have outlawed 
providing gender transition care for 
minors, effectively killing the measure 
for this session of the legislature, 
reported the Associated Press. * * * On 
April 22, Montana Gov. Greg Gianforte 
signed into law S.B. 215, a Religious 
Freedom Restoration Act which provides 
a defense of discrimination claims when 
the defendant can show a substantial 
burden on their exercise of religious 
freedom. Since Montana state laws do 
not prohibit discrimination because of 
sexual orientation or gender identity, 
this law is mainly aimed at pandering to 
conservatives who place their religious 
freedom all other obligations. However, it 
will provide a defense to discriminators 
in the six municipalities that have local 
ordinances banning discrimination 
because of sexual orientation or gender 
identity. On the other hand, now that 
Title VII bans discrimination because 

of sexual orientation or gender identity, 
per the Bostock decision, individuals 
with employment discrimination 
claims against employers that have at 
least 15 employees can file charges 
with the EEOC and take their claims 
to federal court, where the state law 
defense will not be available to them. 
Ditto claims under Title IX, the Fair 
Housing Act, the Affordable Care Act, 
and any other federal sex discrimination 
law. The one federal law gap is public 
accommodations, since Title II of the 
Civil Rights Act of 1964 does not ban 
sex discrimination. * * * On April 30, 
the governor signed a bill that limits 
sex changes on birth certificates for 
transgender people by requiring proof 
of surgical alteration of genitals. The bill 
was introduced by a Republican state 
legislator, Senator Carl Glimm, who was 
critical of an administrative decision that 
had allowed transgender people to get 
new birth certificates without such proof, 
claiming that the Health Department 
had exceeded its authority in such cases. 
EastIdahoNews.com, April 30.

NEW JERSEY – As part of implementing 
a 2018 statute making changes of official 
gender less complicated, New Jersey has 
finally adopted a procedure to allow 
for an X gender designation on drivers’ 
licenses for those who do not identify as 
either male or female exclusively. The 
New Jersey Motor Vehicle Commission 
announced the policy change on April 
19. CNN.com reported that this will 
make New Jersey one of at least 20 states 
that now allow non-binary individuals 
to get an X gender designation on their 
licenses.

NEW YORK – Human Rights Watch 
reported on April 28 that the NY 
City Council passed a bill sponsored 
by Counsel Member Daniel Dromm 
mandating the City Health Department 
to “develop educational materials 

about how ‘normalizing’ surgeries 
on children born with variations in 
their sex characteristics are medically 
unnecessary and risk lifelong harms.” 
The bill was described in the HRW 
report as “groundbreaking.” The issue 
is to persuade health care providers 
and parents to forestall such surgery 
on intersex infants until the child is old 
enough to determine for him or herself 
whether they want to undergo surgical 
alteration of their genitals. The author 
of the HRW press release, Kyle Knight, 
reported having interviewed parents 
across the U.S. in 2016 and 2017 who 
“described how surgeons urged them to 
elect their procedures for their perfectly 
healthy children” on the argument that 
children would be “stigmatized if they 
looked different.” Intersex adults have 
stated that they would have preferred to 
have the ability to decide for themselves 
whether to be surgically altered. In some 
cases where infant surgical alteration 
was practiced, the individual involved 
in adolescence or adulthood came to 
reject the gender identity implied by 
their surgical alternation and found 
that the operation interfered with their 
psychological and physical well-being. 

NORTH DAKOTA – House Bill 1503 
would allow student organizations at all 
levels of the public education system, 
to exclude LGBTQ students under the 
guise of protecting “freedom of speech.” 
It has cleared the legislature and is 
headed to Governor Doug Burgum, a 
Republican. Meanwhile, on April 21 the 
governor vetoed a bill that would have 
barred transgender girls from competing 
as girls in K-12 public school sports 
competition, according to a report online 
by Human Rights Campaign. 

TENNESSEE – SB 1229, which has 
been sent to Governor Bill Lee by the 
legislature, is similar to the vetoed 
Arizona measure reported above. It 
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would require parental permission for 
their children to sit in any classroom 
where homosexuality or transgender 
identity is being discussed – whether 
in the context of sex education, social 
studies, history, or any other context. 
The Republican legislative majority in 
Tennessee is obsessed with the LGBT 
peril, as they are considering a raft of 
bills – a bathroom bill, a bill that allows 
employees to opt out of diversity training, 
and a bill that would outlaw gender 
affirming health care for transgender 
youth. Governor Lee has already signed 
into law a bill banning transgender 
girls and women from competing in 
scholastic sports as women. And both 
houses of the legislature have approved 
slightly different versions of a measure 
that would authorize a civil cause of 
action that could be brought by parents 
or students against school districts 
that allow transgender students to use 
facilities consistent with their gender 
identities. By the end of the month, both 
houses had approved and sent to the 
governor a measure that would require 
public accommodations to post warning 
signs on restrooms and other facilities 
designated for the use by members of 
only one sex if owner’s policy is to allow 
transgender people to use the facility. 
But, of course, the approved language 
communicates the usual Republican 
talking point that a transgender man 
is really a woman, and a transgender 
woman is really a man: “This facility 
maintains a policy of allowing the 
use of restrooms [or another type of 
accommodation] by either biological 
sex, regardless of the designation on 
the restroom.” This would of course 
be inaccurate, since it is unlikely that 
the owner wants cisgender men to use 
a restroom designated for use only by 
women, etc. 

TEXAS – The Senate approved SB29 on 
first reading by a party-line vote on April 
14. The measure says that students who 
want to compete in sports must compete 

consistent with their sex as identified at 
birth. So, looks like we may have lots 
of transgender boys competing with 
cisgender girls. Is that what the Texas 
Republican Party wants? (Actually, they 
will disqualify the transgender boys 
based on the male hormones they are 
taking.)

VIRGINIA – On April 26, Governor 
Ralph Northam signed into law a statute 
establishing an LGBTQ Advisory 
Group to advise the governor “regarding 
the economic, professional, cultural, 
educational, and governmental links 
between the Commonwealth and the 
LGBTQ+ community in Virginia.” 
According to the statute, five members 
of the 26-member group will be 
designated from the governor’s cabinet 
of agency heads, and the remainder will 
be drawn from the private sector. At 
least fifteen members must self-identify 
as LGBTQ+. This was described as 
the first such legislatively-established 
LGBTQ+ advisory group in the south. 
NBCNews.com, April 29.

WEST VIRGINIA – On April 8, the 
West Virginia Senate passed HB 3293, 
which would forbid transgender girls 
and women from sports competition in 
the state’s educational institutions. A 
slightly different version was previously 
passed by the House, so the measure was 
sent back for a new vote in that chamber, 
where it passed and was forwarded to 
the inappropriately named governor, Jim 
Justice, who signed it into law on April 
28 as President Biden was delivering his 
address to a joint session of Congress.

LAW & SOCIETY NOTES
By Arthur S. Leonard

UNITED STATES DEPARTMENT 
OF DEFENSE – On April 23, the 
White House announced President 

Biden would nominate two LGBT 
people to subcabinet positions in the 
Defense Department: Shawn Skelly, a 
transgender woman, will be nominated 
to be Assistant Secretary of Defense 
for Readiness. Skelly, a former Naval 
aviator, was a member of the Biden 
Transition Team, and co-founder and 
Vice President of Out in National 
Security. Brenda “Sue” Fulton, will be 
nominated to be Assistant Secretary 
of Defense for Manpower and Reserve 
Affairs. Fulton, an out lesbian, is a 
former Army office who was in the first 
class of women to graduate from the 
U.S. Military Academy at West Point. 
President Barack Obama made history 
by appointing her to the Academy’s 
Board of Visitors, as its first out LGB 
member.

CUSTOMS & BORDER PROTECTION 
– President Biden announced on April 
12 that he is nominating Chris Magnus, 
an out gay Arizona police chief, to be 
the Commissioner of Customs and 
Border Protection, which would put 
Magnus in charge of the Border Patrol 
charged with apprehending illegal 
entrants to the United States.

NATIONAL COLLEGIATE ATHLETIC 
ASSOCIATION – The NCAA 
announced April 12 that it would 
consider not locating championship 
contests in states that legislate to ban 
transgender women and girls from 
scholastic athletic competition.

INTERNATIONAL NOTES
By Arthur S. Leonard

COURT OF JUSTICE OF THE 
EUROPEAN UNION – Advocate 
General Juliane Kokott has 
recommended a sort of “compromise 
decision” to the Court in the case of 
V.M.A. v. Stolichna obshtina, rayon 
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“Pancharevo”, Case C-490/20, pending 
before the court. Two women, V.M.A., 
a Bulgarian national, and the other 
not named in the court’s press release, 
a U.K. national, are married and live 
together in Spain, where their child was 
born. The Spanish birth certificate lists 
both women as mothers of the child. 
V.M.A. applied to Bulgarian authorities 
to get a birth certificate mentioning the 
two women as parents in order to get 
a Bulgarian identity document for the 
child. The municipality of Sofia refused 
to issue a birth certificate without proof 
that the Bulgarian mother is the child’s 
birth mother, and also that two mothers 
cannot be listed on a birth certificate. 
V.M.A. sued Sofia’s Administrative 
Court, which asked the Court of Justice 
to rule on whether the refusal of the 
national authorities to register the birth 
of a Bulgarian child which occurred in 
another member state, which other state 
issued a birth certificate identifying 
two mothers, is contrary to EU law. 
A.G. Kokott’s recommendation, 
distinguishing between Bulgaria’s right 
to determine parentage as a matter of 
national law, and EU law on freedom 
of movement among the member states 
within the EU, concluded that although 
Bulgaria may refuse to issue a birth 
certificate showing two mothers, it may 
not refuse to recognize the parentage of 
the child for the purpose of applying the 
EU secondary law relating to freedom 
of movement of citizens. If the child 
is a Bulgarian national, insists Kokott, 
Bulgaria must issue her an identity 
document or a travel document referring 
to V.M.A. and her wife as the parents, 
“in order to allow the child to travel 
with each of her parents individually.” 
It is unclear to us from reading the 
press release (the opinion itself is not 
available in English) whether A.G. 
Kokott accepts the proposition that the 
child is only a Bulgarian national if her 
birth mother is Bulgarian member of 
the couple. EU citizenship may turn on 
this, in light of BREXIT and the U.K. 

citizenship of the other mother, a f actor 
not explicitly mentioned in the press 
release. The bottom line, apparently, 
is that if the child is deemed to be a 
Bulgarian national, she is entitled to 
have an identity document naming both 
of her mothers, but Bulgaria is free 
to refuse to issue the birth certificate 
showing two mothers. 

CHILE – Rex Wockner reported on 
April 12 that Chile’s Constitutional 
Court struck down a statutory provision 
making “homosexual conduct” grounds 
for divorce. However, “serious and 
repeated infidelity” remain on the list 
of grounds. 

CZECH REPUBLIC – Although a bill to 
allow same-sex marriage was approved 
on April 29 by the lower house of 
the Parliament by a narrow margin, 
the passage on first reading requires 
the measure to go back to committee 
for a further vote. Perhaps more 
significantly, President Milos Zeman 
announced he would veto the measure 
if it ultimately passes the Parliament. 
And a Gay Times news report about 
the measure stated that there was not 
enough time within the legislative 
process for it to come back for a second 
vote before elections in the fall. Still, 
the passage by the lower house was 
considered historic, the first time such 
a bill had achieved a majority vote in 
this country.

MEXICO – Rex Wockner reported 
April 23 that the Mexican Congress 
had change the law regarding when 
a decision by the Supreme Court of 
Justice of the Nation becomes binding 
on judges throughout the nation. In the 
struggle to achieve marriage equality, 
campaigners were up against a rule that 
winning a marriage equality case in 
that Court would not produce binding 

“jurisprudence” until the Court had 
ruled similarly on five virtually identical 
cases. Such jurisprudence was finally 
achieved in a 2015 decision, which now 
has binding effect on all judges in the 
country, but this did not necessarily 
require all the state legislatures to enact 
laws allowing same-sex marriages. At 
present, same-sex couples can marry 
without having to go to court to get 
an injunction (called an “amparo”) 
directing local authorities to allow them 
to marry, in more than half of the states, 
some by dint of legislation, some based 
on local administrative decisions, but 
in about a dozen states people still have 
to go to court to get an order. There is 
litigation pending before the full bench 
of the Supreme Court that may result 
in an injunction against the Yucatan 
legislature, which has twice voted 
down a marriage equality bill despite 
the Supreme Court’s 2015 decision. 
Depending how that turns out, it is 
possible the process of simplifying the 
availability of marriage equality will be 
achieved nationwide. 

NAMIBIA – Namibia’s refusal to 
recognize same-sex marriages lawfully 
contracted elsewhere, or to recognize 
children of such marriages as being 
Namibian citizens if a Namibian parent 
cannot demonstrate a biological link to 
the child, has left a gay male couple in 
the lurch. While continuing a fight for 
citizenship for their two-year-old son, 
their recently-born twins were denied 
visas on account of lack of a genetic 
tie to Luhl. On April 19, Judge Thomas 
Masuku of Namibia’s High Court 
denied an emergency application for 
visas so that the twins and both parents 
can be reunited in Namibia, asserting 
that granting the application would 
be “judicial overreach” since children 
born outside the country would only 
be considered citizens if biologically 
related to a Namibian citizen. Reuters, 
April 19.
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PROFESSIONAL NOTES
By Arthur S. Leonard

AMERICAN CIVIL LIBERTIES 
UNION OF MISSISSIPPI – “ACLU 
of Mississippi seeks an outstanding 
attorney to drive our new LGBTQ Justice 
Project,” the organization announced in 
a posting on its website. After a detailed 
description of the position, ACLU of 
Mississippi posted: “Please submit in 
digital form, by email, a detailed letter 
of interest, resume, writing sample, and 
contact information for three references. 
Send with the subject line of “LGBTQ 
Justice Project Attorney Application” to 
Jarvis Dortch at jdortch@aclu-ms.org , 
and copy Joshua Tom at jtom@aclu-ms.
org. Application may also be mailed to 
P.O. Box 2242, Jackson, MS 39225. The 
position will remain open until filled, at 
which point this posting will be taken 
down.” For full details, go to: https://
www.aclu-ms.org/en/jobs/lgbtq-justice-
project-staff-attorney.
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Plaintiffs are represented by an army 
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(Washington). ■
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