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Michigan Supreme Court Rules That Sexual Orientation 
Discrimination Violates the State’s Civil Rights Law
By Arthur S. Leonard

In Rouch World, LLC v. Department 
of Civil Rights, 2022 WL 3007805, 
2022 Mich. LEXIS 1487 (July 28, 
2022), the Michigan Supreme Court 
voted 5-2 to overrule a 1993 court of 
appeals precedent and hold that the 
state’s Elliott-Larsen Civil Rights Act 
(ELCRA), which bans discrimination 
because of sex, covers sexual orientation 
discrimination claims, thus affirming 
the position taken by the Department of 
Civil Rights, which has also found that 
the sex discrimination ban encompasses 
gender identity claims – a question not 
presented to the Supreme Court on this 
appeal.

Is discrimination because of a 
person’s sexual orientation or gender 
identity a form of discrimination 
“because of sex”? For over fifty years, 
courts interpreting laws banning 
discrimination because of sex said “No.” 
But in 2020, the Supreme Court said 
“Yes,” in Bostock v. Clayton County, 
140 S. Ct. 1731, answering the question 
whether Title VII of the Civil Rights Act 
of 1964 would apply when employers 
fire a person because they are gay or 
trans. Justice Neil Gorsuch, writing for 
the court, wrote that “it is impossible to 
discriminate against a person for being 
homosexual or transgender without 
discriminating against that individual 
based on sex.” He based his analysis 
on the plain language of the statute 
prohibiting discrimination against an 
individual because of their sex. 

The looming question after that 
ruling was how far it would extend as 
a binding legal precedent. Would it be 
limited to employee discharge cases 
under Title VII? Would it apply to other 
forms of employment discrimination, 
including refusals to hire, denial of 
employee benefits or promotions? 
Would it apply to bans against 
discrimination “because of sex” under 
other federal statutes, such as the Fair 
Housing Act, the Equal Credit Act, the 
Affordable Care Act, or the Education 

Amendments of 1972? (This is a tip-
of-the-iceberg list, as Justice Samuel 
Alito’s dissent attached an appendix 
listing about 300 provisions of federal 
law that he claimed might be affected 
by the Bostock decision.) 

These questions are being contested 
in numerous courts by opponents of 
LGBTQ rights, seeking to block the 
Biden Administration for enforcing 
memos, guidance documents, and 
regulations responsive to President 
Biden’s Executive Order from January 
20, 2021, directing agencies to apply 
the Bostock decision under their sex 
discrimination jurisdiction. Many 
courts have found the Bostock reasoning 
to be broadly applicable, but some have 
expressed doubts.

Meanwhile, what about state laws? 
All fifty states have laws banning 
discrimination because of sex, but 
fewer than half of the states expressly 
ban discrimination because of sexual 
orientation or gender identity. The U.S. 
Supreme Court has no jurisdiction over 
the interpretation of state laws, but 
could the persuasive force of Justice 
Gorsuch’s opinion cause state courts to 
adopt similar interpretations?

These questions are being answered 
one case at a time. While the Michigan 
Supreme Court was not bound by legal 
precedent to adopt Bostock’s reason, 
and in fact its decision overrules 
Barbour v. Dep’t of Social Services, 198 
Mich. App. 183, 497 N.W.2d 216 (1993), 
a long-standing precedent by the state’s 
Court of Appeals, the majority of the 
Supreme Court found the U.S. Supreme 
Court’s reasoning to be persuasive 
enough to justify overruling Barbour.

This case came up to the Michigan 
Supreme Court as a result of an “event 
place” refusing to host a wedding for a 
lesbian couple in 2019. Natalie Johnson 
and Megan Oswalt asked Rouch World 
to host their same-sex wedding, but 
the owners of the business, Ben and 
Jamey Rouch, refused to do so because 

of their “sincerely held religious belief 
that marriage is a sacred act of worship 
between one man and one woman.” 
Johnson and Oswalt filed a public 
accommodations discrimination claim 
under ELCRA with the Michigan 
Division of Civil Rights (MDCR), 
which opened an investigation.

Around the same time, Uprooted 
Electrolysis refused to provide hair-
removal services for Marissa Wolfe, 
a transgender woman, based in its 
owner’s “sincerely held religious belief 
that sex is an immutable gift from 
God” and their understanding that this 
service was sought as part of Wolfe’s 
gender transition. Wolfe filed a sex 
discrimination claim with MDCR, 
which started an investigation. 

The two businesses then filed a lawsuit 
against MDCR in the state’s Court of 
Claims, seeking a judgment that the ban 
on sex discrimination in ELCRA did 
not include sexual orientation or gender 
identity discrimination. That court 
temporarily blocked the investigations 
while deciding how to rule. The court 
of claims judge ultimately agreed with 
MDCR that gender identity claims 
could be brought under ELCRA, relying 
on the Bostock reasoning, but found that 
the 1993 court of appeals decision, a 
binding precedent, required it to dismiss 
the sexual orientation claim. Uprooted 
Electrolysis did not appeal the ruling 
on gender identity, but MDCR appealed 
the ruling on sexual orientation, and the 
Supreme Court agreed to bypass the 
Court of Appeals and take up directly 
the question whether ELCRA applies to 
sexual orientation claims, resulting in 
the July 28 decision.

Justice Elizabeth Clement’s opinion 
for the court drew heavily on the Bostock 
decision, with extensive quotations 
expounding Justice Gorsuch’s 
reasoning, and emphasizing that in the 
past the Michigan Supreme Court has 
encouraged the state’s courts to follow 
U.S. Supreme Court interpretations of 
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Title VII because of the similarity in 
statutory language of ELCRA and the 
federal statute.

Two members of the court wrote 
dissents, channeling the arguments 
that Justice Alito and Justice Brett 
Kavanaugh made in their dissents in the 
Bostock case. 

Like Justice Kavanaugh, Justice 
Brian Zahra first observed that the 
court’s opinion “is a victory for a 
good many Michiganders who worked 
diligently and unyieldingly for sexual-
orientation equality under the law 
since the enactment of [ELCRA] more 
than 45 years ago. I take no issue 
with the merits of the policy adopted 
today by a majority of this court,” he 
continued. “I also harbor no doubt that 
my colleagues in the majority are acting 
in good faith, with pure hearts and the 
best of intentions.” But, he argued, what 
they were doing was what the state 
constitution authorizes the legislature, 
not the courts, to do – to make new law 
– and “this Court’s duty is to say what 
the law is, not what it thinks the law 
ought to be.” 

Like Justices Alito and Kavanaugh, 
he argued that nobody at the time the 
law was enacted would have thought that 
the statute banned sexual orientation 
discrimination. In fact, by 1976 some 
local governments in the U.S. were 
already adopting ordinances banning 
sexual orientation discrimination, and 
the legislative history of ELCRA would 
support the argument that the legislature 
had consciously decided not to include 
sexual orientation under the statute. “We 
simply cannot pretend that the ELCRA 
says something that it does not say,” he 
asserted.

Justice David Viviano’s dissent 
advanced the argument that 
the statute requires a finding of 
discriminatory motivation. In the case 
of sex discrimination, that would be 
a motivation to discriminate against 
somebody because they are a man 
or they are a woman. He found the 
reasoning of the majority (and of the 
U.S. Supreme Court) inconsistent with 
this requirement for discriminatory 
motivation. In many ways, his dissent 
sounds like the dissenting opinion by 
7th Circuit U.S. Court of Appeals Judge 

Diane Sykes from Hively v. Ivy Tech 
Community College, in which that court 
ruled before Bostock that Title VII 
allows sexual orientation discrimination 
claims. 

Still to be decided, of course, would 
be whether the Michigan courts will 
recognize a religious free exercise 
defense in either of these cases on the 
part of the business owners, which 
cited their religious beliefs in denying 
services to the complainants in those 
cases.

Bills seeking to amend ELCRA 
to add sexual orientation and gender 
identity to the list of prohibited reasons 
for discrimination have repeatedly failed 
to advance. Under the Rouch World 
ruling, they are no longer necessary. 
But since this is a case of statutory, 
not constitutional, interpretation, the 
legislature could overrule the court 
by amending the statute. As a result, 
the task for the state’s LGBTQ rights 
advocates is now to work against 
potential bad legislation rather than to 
advance the perennial gay rights bill. ■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

Federal Judge 
Orders Indianapolis 
School to Let 
Transgender Girl 
Play on Softball 
Team
By Arthur S. Leonard

The federal trial court in Indianapolis 
has ordered the Indiana Public Schools 
to allow a transgender 10-year-old girl, 
identified in court papers as “A.M.,” 
to play on the girls’ softball team, 
finding she is likely to be able to prove 
that her federal rights under Title IX 
take priority over a recent Indiana law 
which would forbid her to do so. District 
Judge Jane Magnus-Stinson’s order will 
be immediately appealed to the U.S. 
Court of Appeals for the 7th Circuit by 
Indiana Attorney General Todd Rokita, 
who intervened on behalf of the state to 
defend its new law. A.M. v. Indianapolis 
Public Schools, 2022 WL 2951430, 
2022 U.S. Dist. LEXIS 132356 (S.D. 
Indiana, July 26, 2022).

Judge Magnus-Stinson’s opinion 
explains that A.M., identified as male at 
birth, announced to her family when she 
was four years old that she is a girl, and 
she has lived as a girl ever since. She 
was diagnosed with gender dysphoria at 
age 6, dresses as a girl, and obtained a 
new birth certificate with her preferred 
female name and gender marker. Her 
parents have supported her in all this, 
and her mother sues on her behalf. 

In light of her early female 
identification, she has always been 
known to her schoolmates as a girl. Her 
parents informed her teachers and school 
administrators that she is a transgender 
girl, but her identity as such has not been 
shared with her classmates. Last season 
while in the fourth grade, she played 
softball as a girl. Nobody complained 
and there was no indication that she 
enjoyed any special advantage because 
of being born male. If anything, she 
turned out to be one of the less talented 
members of her team. At age 10, she is 
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taking puberty blockers and, according 
to her Complaint, has not experienced 
any aspects of male puberty. She looks 
forward to getting feminizing hormones 
when her doctor determines that she is 
ready for them. 

The new Indiana law took effect on 
July 1, 2022, after the end of the school 
softball season. A.M. looked forward 
to continuing to play softball as a fifth 
grader, but she was informed by the 
school that she may not, because the law 
provides: “A male, based on a student’s 
biological sex at birth in accordance with 
the student’s genetics and reproductive 
biology, may not participate on an 
athletic team or sport designated under 
this section as being a female, women’s, 
or girls’ athletic team or sport.” The 
statute authorizes a “student or parent” 
to submit a grievance to the school for 
a violation of this provision. Nobody 
has submitted a grievance about A.M.’s 
participation, thus far, probably because 
the teachers and administration have 
maintained confidentiality and none of 
the parents or other students knew her 
as other than a girl.

A.M. went to federal court claiming a 
violation of her rights under Title IX and 
the Equal Protection Clause of the 14th 
Amendment, asking for a preliminary 
injunction so she can participate in 
girls’ softball while the case is pending. 
The Indianapolis Public Schools and its 
Superintendent, the named defendants, 
have taken no position on whether 
the court should issue a preliminary 
injunction. Apparently, if not for the 
new statute, they would be happy to 
let A.M. continue to play softball with 
the other girls. But the state of Indiana 
has intervened as a defendant on being 
informed that the validity of its new law 
is being challenged, and it is the party 
opposing the injunction.

Both A.M. and the state offered 
expert testimony, but the judge ended 
up deciding that apart from some 
background information, what the 
experts had to say was not particularly 
relevant to the legal issues to be 
decided on the motion for a preliminary 
injunction. In light of the Supreme 
Court’s 2020 decision in Bostock 
v. Clayton County, 140 S. Ct. 1731, 
finding that discriminating on the basis 

of transgender status is a form of sex 
discrimination, taken together with a 
binding precedent, a 7th Circuit ruling 
from several years earlier, Whitaker v. 
Kenosha Unified School District, 858 F. 
3d 1034 (2017), involving a transgender 
boy who was wrongly barred from using 
the boys’ restrooms at his high school, 
the court found that this case was 
“not even close.” Title IX forbids sex 
discrimination by schools that receive 
federal funds, which the Indianapolis 
schools do, and excluding A.M. from 
girls’ softball because she is transgender 
is sex discrimination in violation of 
Title IX, so A.M. is strongly likely to 
win this case on the merits, which is 
the first thing she has to show to get a 
preliminary injunction.

After noting that the statute applies 
only to transgender girls, not transgender 
boys, the court found a clear case of sex 
discrimination. “The singling out of 
transgender females is unequivocally 
discrimination on the basis of sex,” 
she wrote, “regardless of the policy 
argument as to why that choice was 
made.” 

Furthermore, A.M. made a strong 
showing that she would suffer irreparable 
harm if not granted preliminary relief. 
“A.M.’s mother has identified significant 
emotional harm that she believes A.M. 
will suffer if she cannot play on the 
girls’ softball team, including that it 
will undermine her social transition 
and potentially cause her the trauma 
of being ‘outed’ as not ‘really’ a girl,” 
wrote Magnus-Stinson. “The court finds 
that this emotional harm could not be 
addressed adequately through a remedy 
at law.” (“Remedy at law” is legalese for 
money damages.) 

The court also found that “there is no 
evidence of concrete harm to IPS or the 
State that would occur if an injunction 
issues,” finding as “speculative” the 
argument that “biological girls will be 
forced to compete against transgender 
girls who have an advantage.” Most 
importantly, in issuing this order the 
court is dealing only with A.M., a rising 
fifth grader. “Indeed,” she wrote, “A.M. 
played on the girls’ softball team last 
season, and the State has not set forth 
any evidence that this harmed anyone.” 
Nobody complained, and the school was 

only acting because of the new state law. 
The court also found no evidence that 
the public would be harmed, either. All 
factors weighed in favor of issuing the 
preliminary injunction.

Because she granted the preliminary 
injunction solely on the basis of Title IX, 
the judge found it unnecessary to rule 
on A.M.’s constitutional claim.

A.M. is represented by Kenneth 
J. Falk, Gavin M. Rose, and Stevie J. 
Pactor of the ACLU of Indiana.

Judge Magnus-Stinson was appointed 
to the District Court by President Barack 
Obama. ■
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Tennessee Federal District Court Blocks DOE, DOJ, and EEOC 
from Enforcing Biden Administration Policy Against LGBTQ 
Discrimination
By Arthur S. Leonard

U.S. District Judge Charles E. 
Atchley, Jr., issued a preliminary 
injunction in State of Tennessee v. 
U.S. Department of Education, 2022 
U.S. Dist. LEXIS 125684, 2022 WL 
2791450 (E.D. Tenn., July 15, 2022), a 
lawsuit brought by twenty states and 
an association of Christian schools, 
barring the U.S. Departments of 
Education (DOE) and Justice (DOJ) and 
the Equal Employment Opportunity 
Commission (EEOC) from enforcing 
formal guidance documents issued in 
June 2021 under Title VII of the Civil 
Rights Act of 1964 and Title IX of 
the Education Amendments of 1972 
concerning discrimination because of 
sexual orientation or gender identity. 

Judge Atchley was nominated for 
the federal bench by President Trump 
in September 2020 and was confirmed 
by the Senate in December 2020 after 
Trump was denied re-election, by the 
lame-duck session of the Senate. This 
was part of Senator Mitch McConnell’s 
effort to confirm as many Trump-
nominated judges as possible while 
Republicans still had a Senate majority, 
which they lost early in January when 
both Democratic candidates won their 
run-off elections in Georgia. 

The plaintiffs, led by Tennessee, 
argued that the Biden Administration 
violated the Administrative Procedure 
Act (APA) by publishing these 
guidance documents without going 
through the required APA procedures 
for adopting “legislative rules,” and that 
the Administration’s reliance on the 
Supreme Court’s ruling in Bostock v. 
Clayton County, 140 S. Ct. 1731(2020), 
was not warranted. They also claimed 
that these guidance documents intruded 
improperly on the states’ ability to 
enforce state laws and regulations 
regarding restroom use in public 
accommodations and schools, as well 
as women’s sports participation. About 
half of the plaintiff states have already 

legislated against transgender people on 
one or both of those issues.

In Bostock the Supreme Court 
reviewed decisions from three circuit 
courts of appeals on the question 
whether Title VII’s ban on employment 
discrimination “because of sex” 
included claims of discrimination 
because of sexual orientation or 
“transgender status.” The Court 
answered yes, in an opinion by Justice 
Neil Gorsuch, a Trump appointee, who 
used a “textual analysis” of the statute 
to conclude that it was impossible to 
discriminate against somebody because 
they are gay or transgender without 
discriminating because of their sex, so 
these discrimination cases should be 
dealt with as sex discrimination cases.

However, Justice Gorsuch explicitly 
limited the scope of the Court’s 
decision, pointing out in his opinion that 
the three cases all involved claims that 
an individual was discharged because 
of their sexual orientation or gender 
identity. He made the point that the 
Court was just deciding whether Title 
VII applied to such claims, and that it 
was not addressing whether the same 
interpretation applied to other statutes 
or to other forms of discrimination. 
He also said the cases before the Court 
did not present issues about which 
restrooms an individual could use, 
how they could dress, or any of the 
other questions that can arise in cases 
involving transgender status. In that 
sense, Bostock was a narrow ruling as 
a controlling Supreme Court precedent.

On the other hand, the logic of the 
case at a more general level appeared 
broad. Although the immediate 
response by the Trump Administration 
was to give the opinion a narrow reading 
focused on Title VII cases, litigants in 
other cases pressed lower federal courts 
to apply the Bostock reasoning to cases 
under Title IX, the Affordable Care 
Act (ACA), the Fair Housing Act, the 

Fair Credit Act, and state and local sex 
discrimination laws.

On January 20, 2021, his first day 
in office, President Joe Biden issued 
an executive order embracing a broad 
reading of Bostock and directing 
federal agencies that enforce bans on 
sex discrimination to apply that ruling 
under their statutes. Responding to the 
president’s directive, the Education 
Department’s Office of Civil Rights and 
the Equal Employment Opportunity 
Commission issued formal documents 
in June 2021 setting out an interpretation 
and enforcement agenda for advancing 
LGBTQ equality under Title VII and 
Title IX. 

Both agencies took a broad 
approach. For example, the EEOC 
said that employers would be required 
to allow employees to use restrooms 
and locker rooms consistent with their 
gender identity, to protect transgender 
employees from being subjected to a 
“hostile work environment,” and to 
use appropriate pronouns. The DOE’s 
Office of Civil Rights issued similar 
guidance, including requiring schools 
to allow transgender girls to participate 
in women’s sports competition. Both 
agencies explained that these guidance 
documents did not have the effect of law, 
but that they contained the interpretations 
that the agencies would rely upon when 
investigating discrimination complaints 
and bringing enforcement actions in 
the courts or imposing administrative 
sanctions.

The states filed their lawsuit within 
months of the publication of the guidance 
documents. Then they asked the district 
court in September 2021 to issue a 
preliminary injunction, blocking any 
investigative or enforcement action until 
a ruling on the merits of their case. Judge 
Atchley took nine months to consider the 
motion before issuing his ruling on July 
15, at the same time denying a motion by 
the defendants to dismiss the case.
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The government, pointing out that 
it has not initiated any enforcement 
actions against the plaintiffs, argued 
that the plaintiffs lacked standing to 
bring this “pre-enforcement” lawsuit, 
that the guidance documents are not 
“regulations” that can be attacked under 
the APA, and that state governments 
and school districts could raise 
their arguments as defenses in any 
enforcement actions that might later 
be brought. Judge Atchley rejected 
the government’s arguments with a 
detailed analysis showing that federal 
courts have allowed states in the past 
to challenge similar sorts of agency 
position documents that posed threats 
of future enforcement. He noted that 
although the guidance documents were 
not adopted as regulations, courts have 
treated similar documents as subject to 
APA requirements, especially in cases 
where they were adopted to reverse 
interpretations by prior administrations. 
Interestingly, just weeks before Judge 
Atchley issued his ruling, the Biden 
Administration proposed formal 
regulations embodying many of the 
same positions previously published 
as “guidance,” although reserving the 
question of athletic competition for a 
separate rule-making procedure.

One of the important components of 
standing to sue is for the plaintiff to show 
that the government’s action threatens 
to harm them in some concrete way. 
Tennessee pointed out that millions of 
dollars in federal money for the state’s 
educational institutions was potentially 
at stake, because Title IX applies to 
schools that receive federal financial 
assistance and violations can be punished 
by suspension of such assistance. Those 
states that have already legislated to 
bar transgender people from various 
activities pointed out that the guidance 
documents threatened them with federal 
enforcement action if the states enforced 
their own laws, thus impairing their state 
sovereignty. An improper impairment 
of state sovereignty has been held by 
federal courts to be an irreparable injury 
to the state. 

In order to get a preliminary 
injunction, a plaintiff has to show that 
there is a likelihood that they will 
win their case on the merits. Judge 

Atchley found that the states met that 
test, by focusing on Justice Gorsuch’s 
statements in the Bostock opinion that 
appear to limit its precedential scope. 
He also noted that a federal court in 
Texas has already issued an injunction 
along similar lines in a lawsuit brought 
by that state against the government, 
but that preliminary injunction focused 
only on potential enforcement action 
against Texas. 

Because of the way Title VII and 
Title IX are enforced, this injunction 
does not mean a total shutdown on 
enforcement of those statutes in 
LGBTQ discrimination cases while this 
case is pending. Individuals can bring 
lawsuits under both statutes. Under 
Title VII, after filing a charge with 
the EEOC, an individual can request a 
letter from the agency allowing him or 
her to file their own lawsuit. Under Title 
IX, an individual can start litigation 
directly without filing anything with 
the Education Department’s Office of 
Civil Rights. 

Despite the limiting language in the 
Bostock opinion, several federal district 
courts and courts of appeals have 
already ruled that the logic of Bostock 
can be used in cases under Title IX, the 
Fair Housing Act, and the Affordable 
Care Act. For example, several district 
courts have ruled recently in favor 
of transgender employees seeking 
coverage for gender-affirming care for 
themselves or their family dependents 
under public employee benefit plans, 
and for several years most district courts 
confronting the issue have ruled in favor 
of transgender students seeking equal 
restroom access, relying not only on 
Title IX, Title VII, and in some cases 
the Affordable Care Act, but also on 
the Equal Protection Clause of the 14th 
Amendment of the U.S. Constitution, 
which comes into play when the 
defendant is a state or local government 
entity. Also, several courts have used 
the Bostock reasoning to extend state 
law protection against discrimination 
to LGBTQ plaintiffs in states that ban 
sex discrimination without explicitly 
covering sexual orientation or gender 
identity discrimination in their statutes. 

In a case long pre-dating Bostock, 
federal courts in Virginia ruled that a 

transgender boy, Gavin Grimm, suffered 
illegal discrimination in violation of 
Title IX and the Equal Protection Clause 
when he was barred from using boys’ 
restrooms at his high school, and after 
the Bostock ruling the 4th Circuit Court 
of Appeals found it easy to affirm that 
decision. The Supreme Court denied 
the school district’s petition to review 
that decision. Currently pending in the 
11th Circuit is en banc consideration 
of a Florida school district’s refusal 
to let a transgender boy use the boys’ 
restrooms in a public high school. The 
district court found Title IX and Equal 
Protection violations, at first affirmed by 
a three-judge panel by a 2-1 vote, with a 
subsequent panel decision limiting the 
holding to Equal Protection.

Judge Atchley’s ultimate decision on 
the merits will also have to pay attention 
to the 6th Circuit Court of Appeals’ 
ruling in R.G. & G.R. Harris Funeral 
Homes v. EEOC, affirmed by the 
Supreme Court as part of the Bostock 
decision, holding that a funeral home 
discriminated against a transgender 
employee when it discharged her for 
refusing to comply with the employer’s 
gendered dress code in violation of 
Title VII.

The government can appeal Judge 
Atchley’s order to the 6th Circuit Court 
of Appeals. ■
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Wisconsin Supreme Court Denies Parents’ Appeal to Litigate 
Completely Anonymously in Parental Rights Case Against 
School District with Gender-Inclusive Policy
By Jason Miranda

Since the beginning of the COVID-19 
pandemic, there has been an onslaught 
of parental rights activists arguing 
for the Constitutional right of a parent 
to make choices for their children—
from mask-wearing to vaccines, school 
curriculum to pronouns. In Wisconsin, a 
group of parents have sued the second 
largest school district in the state, the 
Madison Metropolitan School District, 
over a policy regarding gender identity. 
Attempting to proceed anonymously, 
the parents filed an interlocutory appeal, 
landing in the Wisconsin Supreme Court, 
where their petition for anonymity was 
subsequently partially denied. Doe 1 v. 
Madison Metropolitan School District, 
2022 WI 65, 2022 WL 2550014, 2022 
Wisc. LEXIS 88 (July 8, 2022).

With a lengthy opinion and an 
equally lengthy dissent, the Wisconsin 
Supreme Court, voting 4-3, denied the 
parents’ petition to proceed through 
litigation fully anonymously, where the 
parents had sought to seal their identities 
not only from the public and the school 
district, but also from the district’s 
attorneys. Under current Wisconsin 
law and standards, a party may proceed 
anonymously to the public if it is in the 
best interest of their security and safety, 
but they must disclose their identity to 
the parties involved in the litigation. 

The court’s opinion, delivered 
by Judge Brian Hagedorn, reviews 
the Wisconsin legal standards for 
confidential litigation and shies away 
from discussing the merits of the 
policy claim, as it is still to be decided 
by the trial court. On the other hand, 
in a rather scathing dissent, Judge 
Patience Drake Roggensack, joined 
by two other members of the seven-
member court, criticizes the majority 
for remaining silent on the merits of 
the case and refusing to exercise their 
“constitutional supervisory authority” 
to rule for the plaintiffs, and disagrees 
with the requirement that counsel for 

the defendants be given the plaintiffs’ 
names. Throughout the dissent, Judge 
Roggensack discusses the constitutional 
“right to parent” and the extent to which 
the court has remained silent on the 
issue. 

The policy at the heart of this 
litigation is titled “Guidance & Policies 
to Support Transgender, Non-binary & 
Gender Expansive Students.” Adopted 
in April of 2018 by the Madison 
Metropolitan School District (District), 
this policy includes provisions requiring 
staff to use student-affirmed names 
and pronouns, regardless of parental 
consent, and prohibiting the disclosure 
of a student’s gender identity to anyone 
unless required by law or authorized by 
the student. In addition, the policy creates 
a communication system wherein staff, 
in communications with parents, are to 
use legal names and pronouns unless the 
student authorizes a change.

In February 2020, the parent-
petitioners sued the District, alleging 
the policy violated their right to 
parent and their right to exercise their 
religious beliefs, both under the aegis 
of the Wisconsin Constitution. In 
conjunction with the complaint, they 
sought anonymous litigation as well 
as a preliminary injunction against the 
District, asking the court to prohibit the 
District from enforcing the policy. The 
District subsequently moved to dismiss. 
The trial court denied the motion, but 
granted intervention to defend the policy 
to three gender identity-based groups at 
District high schools.

As for the parents’ request to proceed 
anonymously, the court granted the 
motion in part, agreeing with the risks 
presented with identity disclosure to the 
public, but it ruled that the parents must 
identify themselves to the court and 
litigant attorneys. In submitting their 
initial draft protective order, as was 
required by the court, the parents sought 
to limit the disclosure of their names 

solely to attorneys of record, excluding 
their staff and other attorneys at the 
firm. The court, concluding this was 
too narrow, directed the preparation of 
a broader protective order— the subject 
of the interlocutory appeal before the 
Wisconsin Supreme Court.

Judge Hagedorn’s opinion first 
dives into the narrower confidentiality 
question, determining whether the trial 
court erred in ordering the parents to 
file a sealed complaint with identifying 
information that would be disclosed 
to the court and attorneys alone. The 
parents’ argument is largely based 
on the request that the Wisconsin 
Supreme Court reexamine and adopt an 
anonymous litigation policy—a policy 
that more closely mirrors the approach 
taken in federal courts—which the court 
outright declines doing.

Judge Hagedorn’s argument begins 
with a discussion of the general principles 
of the legal system in Wisconsin, 
summarizing it in simple terms: 
“Openness is the rule; confidentiality is 
the exception.” While acknowledging 
the potential for threats and harm 
resulting from disclosing one’s identity, 
Judge Hagedorn concludes that the 
court has adopted a procedure involving 
sealing or redacting information, with 
minimally restricted access to records.

In applying the current policies to 
the parents’ argument, Judge Hagedorn 
discusses how Wisconsin courts have 
looked to the federal court system for 
guidance in the past. He sides with the 
District’s argument that attorneys are 
bound to confidentiality by the court’s 
rules of ethics. While the parents argue 
that the attorneys might disclose this 
information in a slip of the tongue, 
the court concludes that such an act 
is unlikely because no lawyer would 
risk their entire career for the sake of 
disclosing confidential information. 

The argument then moves on to the 
value of disclosing parental identity 



August 2022   LGBT Law Notes   7

to the attorneys on record. Citing 
confidentiality as an unfair advantage 
to the parents in the litigation, the court 
gives an example, using the free exercise 
of religion claim. In such a scenario, a 
parent may bring such a claim, but the 
opposing attorneys need to inquire 
whether the parents bringing the claim 
actually have a sincerely held religious 
belief that contradicts the policy. The 
other example Judge Hagedorn gives is 
the instance where a parent brings a suit 
for their child, who may now be 18 and 
still attending District schools, where 
it may be unclear if the parents would 
still have these constitutional rights over 
their 18-year-old child, a legal adult.

Concluding that attorneys barred in 
Wisconsin are duty-bound to follow court 
orders and protect the confidentiality of 
all litigants and pending litigation, Judge 
Hagedorn concludes that the trial court 
was correct in granting only partial 
confidentiality and affirms the decision.

The majority opinion then moves on 
to the question of whether to grant the 
injunction sought by the parents. In a 
lengthy review of the procedural history 
of the case and its several motions, the 
Wisconsin Supreme Court ultimately 
denies the parents’ request for injunctive 
relief. Of the multiple arguments that are 
addressed, the most notable argues that 
a review and granting of injunctive relief 
would override and displace current 
litigation rules and processes in place. 
As a result, the court denies the request 
because the request is currently before 
the trial court and providing relief would 
forgo the rules of the court.

Arguing to the contrary, Judge 
Roggensack delivers a rebuke of 
the majority opinion, calling out its 
refusal to address the critical issue of 
the “constitutional right of parents to 
raise their children as they see fit,” and 
insists that the lower court erred in 
providing that the plaintiffs must reveal 
their identity to opposing counsel. In 
beginning her dissent, she states the 
court accepted more than just the simple 
issue of anonymous litigation when 
accepting review and thus the court 
should rule on the merits of the case as 
well. 

On the issue of pseudonyms, Judge 
Roggensack discusses the wishes of the 
parents: to have their identities protected 

from the parties’ lawyers, fearing a 
leak that is “multiplied by the number 
of people who have that information.” 
The trial court, which the appellate-
level court affirmed, states that the 
parents’ identities were protected by the 
attorneys’ code of ethics, although Judge 
Roggensack disagrees. She cites Doe v. 
Bolton, 410 U.S. 179 (1973), an abortion 
case decided on the same day as Roe 
v. Wade, for its use of pseudonyms, 
where the Court stated that, “despite 
her pseudonym, we may accept as true, 
for this case, Mary Doe’s existence and 
her pregnant state.” This argument is 
then applied to the majority’s contention 
that the identity of the parents runs to 
the core of the litigation and must be 
disclosed for the sake of establishing all 
parents are eligible to make the claims 
they make.

Judge Roggensack’s citation of Doe 
v. Bolton, Roe v. Wade, and even Dobbs 
v. Jackson Women’s Health Org., the 
recent controversial decision from the 
U.S. Supreme Court overturning Roe’s 
recognition of a constitutional right 
to abortion, is oddly contradictory to 
the sentiments of her argument. When 
Roggensack discusses the constitutional 
right to parent in the next section, she 
argues that a parents’ right to raise their 
children is a fundamental right protected 
under Wisconsin’s constitution and the 
Fourteenth Amendment of the U.S. 
Constitution. 

Citing cases in which the Supreme 
Court has ruled on parental rights, the 
earliest case is Meyer v. Nebraska, 262 
U.S. 390 (1923), holding parents had the 
right to choose whether their children 
would study German in elementary 
school under the Due Process Clause 
of the Fourteenth Amendment. Rather 
untimely, Judge Roggensack’s argument, 
while still valid due to stare decisis, 
could be challenged based on the recent 
opinion by Justice Samuel Alito in 
Dobbs. Holding on to the originalist 
interpretation of the Constitution, Justice 
Alito concludes that the Fourteenth 
Amendment can only grant rights that 
would have been historically intended 
when the amendment was ratified in 
1868. Given the earliest case granting a 
semblance of “parental rights” dates to 
1923, the argument does not hold with 
the recent turn in Supreme Court logic.

Judge Roggensack continues to 
make her argument, nonetheless, using 
examples from other state courts and 
even another Supreme Court case, 
Troxel v. Granville, where that Court 
held that the interests of parents in the 
care and upbringing of their children are 
perhaps the oldest of the fundamental 
rights recognized by the Supreme 
Court. Concluding that the District’s 
policy directly counters the “parental 
rights” that the petitioners seek to 
reclaim, Judge Roggensack believes the 
Wisconsin Supreme Court should have 
heard the case on its merits and granted 
the injunctive relief the parents sought.

Interestingly, judges on the Wisconsin 
Supreme Court are elected to 10-year 
terms rather than being appointed 
by the state’s governor. While Judge 
Hagedorn has presented himself as a 
swing vote, seeking political neutrality, 
he has garnered a reputation as a staunch 
supporter of the Alliance Defending 
Freedom (an anti-LGBT legal group that 
is co-counsel for the plaintiffs in this 
case), giving speeches to their members 
as well as taking in over $3,000 in 
payment. In law school, he blogged 
about his beliefs that the Supreme Court 
case, Lawrence v. Texas, which struck 
down anti-sodomy laws, would lead 
to bestiality, even going so far as to 
compare homosexuality to bestiality. 

The parent-petitioners obtained 
representation from the Alliance 
Defending Freedom, described by the 
Southern Poverty Law Center as a 
hate group for, among other things, its 
vigorous opposition to LGBTQ rights, 
and the Wisconsin Institute for Law & 
Liberty, a conservative litigation group. 
They received amicus support from 
the Illinois Family Institute and the 
Pacific Justice Institute, both previously 
designated hate groups, as well as several 
other conservative “family” groups. The 
District received an amicus brief from 
the National Center for Lesbian Rights.

Judge Hagedorn was elected in 2019 
and will serve on the Wisconsin Supreme 
Court until 2029. Judge Roggensack 
won reelection in 2013 and will retire at 
the end of her current term, set to expire 
in July of 2023. ■

Jason Miranda is a law student at New 
York Law School (class of 2024).
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Georgia Appeals Court Finds Comments on Draft Death 
Certificate Impliedly Ridiculing Same-Sex Marriage of 
Suicide Decedent’s Father Could Give Rise to Claim for 
Intentional Infliction of Emotional Distress
By Ashton Hessee

On July 1, the Georgia Court of 
Appeals affirmed in part and reversed 
in part the trial court’s dismissal of a 
gay father’s suit claiming intentional 
infliction of emotional distress (IIED) 
and general negligence against a local 
death certificate processing company. 
This ruling comes after the plaintiff, 
Louis Mayorga, received a draft of 
his daughter’s death certificate that 
contained language that he believed to 
be a mockery of his same-sex marriage 
to Kaitlyn’s stepfather and of her family 
life. Mayorga v. Benton, 2022 Ga. App. 
LEXIS 356, 2022 WL 2386144 (July 
1, 2022). The divided panel reversed 
the dismissal of Mayorga’s IIED claim 
after finding the necessary elements 
satisfied and affirmed the dismissal of 
his general negligence claim for failure 
to satisfy the pecuniary loss exception 
to the impact rule.

Following the tragic suicide of 
his 15-year-old daughter Kaitlyn and 
the discovery of her body, Mayorga 
began making funeral arrangements 
with Southern Cremations, who 
then contracted with Vital Records 
to generate a death certificate. On 
January 21, 2021, Mayorga’s husband 
received a draft version of the death 
certificate created by Vital Records 
from a Southern Cremation employee 
via email. This email stated that the 
attached draft included “handwritten 
corrections” and required approval to 
be finalized.

This draft certificate listed Mayorga 
as the father, his husband as the 
stepfather, and included a capital letter 
“X” over boxes requiring a mother’s 
maiden name and Kaitlyn’s education 
level. In addition to these marks was 
a line of text reading: “I AM SO 
CONFUSED LOL - THE STEP DAD 
AND THE FATHER HAVE THE 
SAME LAST NAME?” According to 

the complaint, Southern Cremation had 
“actual knowledge of Mayorga’s same-
sex marriage” and the circumstances 
of Kaitlyn’s passing, and Vital Records 
had “actual or constructive knowledge 
of the same.” Mayorga alleges that 
there was in fact no confusion involved, 
and that this statement was intended to 
mock his sexual orientation, Kaitlyn’s 
suicide, and her home life. 

After discovering this passage on the 
same day that he was to retrieve Kaitlyn’s 
ashes from Southern Cremations, 
Mayorga experienced suicidal ideation 
and was taken to the hospital by his 
husband. According to his hospital 
admission paperwork, Mayorga had 
been experiencing suicidal thoughts 
since his daughter’s passing and had 
finally “had enough” and “truly felt like 
ending his life” following the funeral 
home staff’s mockery of his marriage 
and lack of empathy for Kaitlyn’s 
passing. He was released from the 
hospital three days later and incurred 
$11,194.50 of medical expenses from 
the incident.

Mayorga’s complaint requested 
damages on the basis of IIED and 
general negligence. He alleged that 
Southern Cremations and Vital Records 
“acted in concert” to make fun of his 
sexual orientation and Kaitlyn’s suicide 
by “tying the two issues together 
because [they were] on Kaitlyn’s death 
certificate. (Emphasis in original).” 
According to Mayorga, the defendants 
brought into question the character of 
Kaitlyn’s home life and his potential 
contribution to her suicide. He also 
included that the defendants knew or 
should have known that he was in a 
state of grief and depression over the 
passing of his daughter, leading their 
actions to aggravate his “existing 
mental and emotional condition.” 
Lastly, his complaint asserted that 

the defendants demonstrated “willful 
misconduct, malice, fraud, wantonness, 
oppression, and that entire want of care” 
to effectively warrant punitive damages 
per OCGA §51-12-5.1. 

In response, the defendants moved to 
dismiss Mayorga’s complaint for failure 
to state a claim under OCGA §9-11-
12(b)(6). The trial court granted their 
motions without holding a hearing. 
Regarding the negligence claim, the trial 
court found that there was no impact 
or evidence supporting “malicious, 
willful or wanton” conduct. Further, it 
confirmed the defendants’ claim that 
the alleged conduct “appear[ed] to be 
internal” and was not intended to be 
directed at Mayorga, further evidenced 
by his husband’s receipt of the draft. 
Addressing his claim of IIED, the trial 
court found that the alleged actions 
of the defendants did not meet the 
threshold of “extreme and outrageous 
as a matter of law”, and again, was not 
directed at him specifically. 

The appellate court reached a 
majority decision reversing the trial 
court’s dismissal of Mr. Mayorga’s 
IIED claim and affirming the dismissal 
of his negligence claim. This two-
pronged ruling includes analysis of the 
necessary level of outrageousness for 
an IIED claim, and Georgia’s impact 
rule requirement for sufficient claims of 
negligence.

In the matter of Mr. Mayorga’s first 
claim, the court determined that the 
facts as they appear in his complaint 
indicate a prima facie case of IIED. 
In order for one to successfully bring 
forth an IIED action in Georgia, four 
“stringent” qualifications must be met. 
The specific elements are: “(1) the 
conduct giving rise to the claim was 
intentional or reckless; (2) the conduct 
was extreme and outrageous; (3) the 
conduct caused emotional distress; and 
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(4) the emotional stress was severe.” As 
a matter of law, the action in question 
must be indecent and “be regarded as 
atrocious, and utterly intolerable in a 
civilized community.” 

Mayorga’s argument also relied upon 
a statement from Comment f §46(1) 
of the Restatement Second of Torts, 
which allows the outrageousness of an 
action to be determined by the actor’s 
awareness of one’s specific vulnerability 
to “emotional distress by reason of 
some physical or mental condition or 
peculiarity.” Though the action may 
not rise to the level of offense without 
such a condition, it becomes sufficiently 
outrageous when the actor proceeds in 
light of this information.

According to Judge E. Trenton 
Brown, writing for the majority of the 
panel, the facts alleged in the complaint 
do not warrant a dismissal for failure to 
state a claim when rightfully construed 
in favor of Mayorga at this stage of 
proceedings. He writes that Mayorga’s 
complaint satisfied all essential 
elements as required by the state’s tort 
law and indicated a potential awareness 
by the actors of Mayorga’s emotional 
state as a grieving father and increased 
susceptibility to distress. He further 
describes it as common knowledge 
that a parent will grapple with the 
unanswered questions and potential 
reasons that led their child to commit 
suicide. This reasoning sufficiently 
speaks to the outrageousness of Vital 
Records’ actions as a matter of law.

Additionally, he rationalizes that 
it could be considered outrageous 
for a professional in this particular 
industry to intentionally share callous 
commentary regarding the family life 
of a deceased child with said grieving 
family via her death certificate. Judge 
Brown also asserts that while the draft 
was delivered to Mayorga’s husband’s 
email address, it is unclear whether 
Vital Records knew who it belonged to 
or if it was a shared address. With this 
analysis, the majority opinion explains 
that although they make no prediction 
of future trial outcomes, Mayorga’s 
IIED claim does possess enough merit 
to survive a motion to dismiss at this 
stage, and the trial court erred by 
finding otherwise.

In contrast, Judges Sara Doyle and 
Stephen L.A. Dillard both write on 
behalf of the dissent regarding this 
portion of Mayorga’s appeal. Judge 
Doyle argues that the actions at issue 
in Mayorga’s complaint, although in 
“poor taste,” fail to rise to the level 
of outrageousness necessary under 
Georgia law. However, responding to 
this argument in the majority opinion, 
Judge Brown points out that this dissent 
relies upon cases that were concluded 
by summary judgment or jury verdict. 
As such, it is unreasonable to compare 
Mayorga’s complaint to cases that 
have “had the opportunity to fully 
develop the facts” concerning the 
outrageousness of their subject actions. 
The majority opinion also notes that 
this dissent fails to acknowledge the 
significance of Mayorga’s known 
particular susceptibility to emotional 
distress.

Judge Dillard’s dissent similarly finds 
that Mr. Mayorga’s claim fails to meet 
the standard of outrage necessary for 
IIED claims in Georgia. Furthermore, 
he states that the nature of the language 
on the draft death certificate is “vague, 
ambiguous, and indeterminate . . .”, and 
even if discovery did reveal malicious 
intent, it would still not be enough for 
the claim to proceed. In response, Judge 
Brown points out that this reasoning 
relies upon non-binding decisions 
that do not involve language utilized 
by industry professionals on death 
certificates, thus rendering this opinion 
unpersuasive.

In regards to Mr. Mayorga’s second 
issue on appeal, his negligence claim, 
the appellate court found that the 
impact rule was ultimately not satisfied 
by the pecuniary loss exception, thus 
justifying its dismissal.

In Georgia, one must satisfy the 
impact rule in its entirety in order to 
receive damages for emotional suffering 
in a negligence claim. This rule consists 
of three aspects: “(1) a physical impact 
to the plaintiff; (2) the physical impact 
causes physical injury to the plaintiff; 
and (3) the physical injury to the 
plaintiff causes the plaintiff’s mental 
suffering or emotional distress.” The 
Supreme Court of Georgia recently 
described this rule as one intended to 

reduce disproportionate damage claims 
and narrow the scope of a defendant’s 
potential liability. See Eley v. Fedee, 
362 Ga. App. 618, 622 (1) (869 SE2d 
566) (2022). However, as so often in 
life, there are several exceptions to 
this rule. The exception at issue in this 
case, the pecuniary loss rule, permits 
the recovery of “mental injury despite 
the lack of an impact.” Id. at 623. 
This safeguard allows for a plaintiff 
to recover from an injury that is not 
explicitly physical, such as to their 
reputation or mental welfare. 

The application of this exception has 
often been a topic of debate within the 
Georgia courts. In support of his cause, 
Mayorga cites previous rulings by the 
appellate court which determined that 
medical expenses appropriately qualify 
as pecuniary damages from an injury. 
See Oliver v. McDade, 328. Ga. App. 368 
(762 SE2d 96) (2014) and Nationwide 
Mut. Fire Ins. Co. v. Lam, 248 Ga. App. 
134 (546 SE2d 283) (2001). However, in 
the year following the first Oliver case, 
the state’s Supreme Court vacated this 
reasoning in the interest of limiting 
the ever-expanding exceptions to the 
physical impact rule. This decision 
illuminated the appellate court’s error 
in Lam, in which they originally found 
that medical expenses incurred as a 
result of emotional distress experienced 
after a tortious incident constituted 
pecuniary loss. Presently, Judge Brown 
writes in the majority opinion that the 
appellate court will not stray from the 
Georgia Supreme Court’s example, thus 
affirming the trial court’s dismissal 
of the negligence claim. However, 
this reasoning does not come without 
internal debate.

In his partial dissent, Judge 
Christopher J. McFadden reasoned 
that although Mayorga’s claim does 
not constitute one of negligence, there 
is an important discussion to be had 
regarding the future of the pecuniary 
rule. Drawing support from modern 
medical advancements in the field 
of psychological injuries such as 
PTSD, and evolving public policy as 
demonstrated by the Georgia Mental 
Health Parity Act, he asserts that the 
appellate court ought to uphold their 
original interpretations of the pecuniary 
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rule in favor of expanding the scope of 
alternative forms of recovery. While 
this does not change the course of 
Mayorga’s negligence claim today, it 
may bring into question the future of 
emotional distress claims in Georgia, 
and a potential deviation from state 
Supreme Court precedent that only 
time may reveal. 

The Appellant is represented by 
Jonathan David Grumberg, Nicole 
Jennings, and George Taylor Wilson. 
The Appellee is represented by Douglas 
Lee Clayton and Leah F. Parker. Judge 
Brown was appointed by former 
Governor Nathan Deal. ■

Ashton Hessee is a law student at New 
York Law School (class of 2024).

Fifth Circuit Denies Asylum and Relief 
for Gay Burkinabe Man
By Joe Saperstein

In Ouedraogo v. Garland, 2022 WL 
2764733 (July 15, 2022), a panel of the 
U.S. Court of Appeals for the 5th Circuit 
consisting of Judges Smith, Stewart, and 
Graves dismissed in part and denied in 
part a petition for review of an order 
from the Board of Immigration Appeals 
(BIA). Ouedraogo – a gay man, native, 
and citizen of Burkina Faso – appealed 
the denial of his (1) application for 
asylum, (2) withholding of removal, and 
(3) relief under the Convention Against 
Torture (CAT). The court determined 
that the Board of Immigration Appeals 
was correct in dismissing Ouedraogo’s 
appeal.

First, regarding asylum and 
withholding of removal, Ouedraogo 
challenged the BIA and the underlying 
immigration judge’s opinions, which 
had determined that Ouedraogo 
failed to show that the Burkinabe 
government condones or is completely 
helpless to prevent violence against gay 
men. Ouedraogo had argued that the 
immigration judge erred by either failing 
to address or giving insufficient weight 
to relevant evidence. However, the court 
sided with the BIA, explaining that the 
immigration judge was not required to 
“acknowledge every piece of evidence,” 
Martinez-Guevara, 27 F.4th at 362, 
and that the court is not permitted to 
reweigh the evidence, Mirza v. Garland, 
996 F.3d 747, 753 (5th Cir. 2021). 

The 5th Circuit panel asserted that 
the record shows that the Burkinabe 
government does not condone and is 
not helpless to prevent violence against 
gay men. For example, the government 
of Burkina Faso did not criminalize 
sex between gay men or discriminate 
based on sexual orientation. Also, the 
Burkinabe government rejected a 2015 
proposal to criminalize homosexual acts 
and gay marriage. Further, there are no 
reports in the record of governmental or 
societal violence against LGBTI groups. 
Taken together, the judges did not find 
a conclusion contrary to the BIA’s, and 

the record shows that the BIA stated and 
applied the correct legal standard. 

Next, Ouedraogo challenged 
the decision made by the BIA and 
immigration judge denying him relief 
under the Convention Against Torture. 
Ouedraogo had argued that the BIA 
failed to consider evidence that a de facto 
government in Burkina Faso was aware 
of his torture. However, Ouedraogo 
was unable to show that the BIA or 
immigration judge erred. Ouedraogo’s 
argument did not acknowledge that he 
only raised the evidence for the first time 
before the BIA, nor had he offered any 
authority suggesting that the BIA was 
required to consider it when it was not 
presented to the immigration judge. The 
court concluded that it was inadequate 
to show entitlement to relief under the 
CAT, and, once again, the judges did not 
find a conclusion contrary to the BIA’s. 
Specifically, this case affirms the high 
evidentiary standard that an asylum 
seeker, including LGBT individuals 
fearful of persecution, must satisfy in 
order to acquire protected refugee status 
in the United States. ■

Joe Saperstein is an undergraduate 
student at Brown University and a 
Summer 2022 intern with LeGaL.
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11th Circuit Denies En Banc Review of Panel Decision 
Enjoining Conversion Therapy Bans by Two Florida Localities
By Arthur S. Leonard

The 11th Circuit Court of Appeals 
has denied rehearing en banc in Otto 
v. City of Boca Raton, 2022 U.S. App. 
LEXIS 20047, 2022 WL 2824907 
(July 20, 2022), in which a three-judge 
panel ruled by 2-1 on November 20, 
2020, that the U.S. District Court for 
the Southern District of Florida must 
issue preliminary injunctions barring 
Boca Raton and Palm Beach County 
from enforcing their local bans on the 
performance of conversion therapy on 
minors, pending a final ruling on the 
merits of a 1st Amendment challenge 
brought by two practitioners, Robert W. 
Otto and Julie H. Hamilton. 

The voting pattern of the judges 
on the circuit shows a stark political 
breakdown. The panel majority was 
made up of two Trump appointees, with 
a dissent by an Obama appointee who 
has since retired. On the full circuit, the 
voters to grant en banc review were a 
Clinton appointee and three Obama 
appointees, while those who did not 
vote to grant en banc review included 
the chief judge, a Bush appointee, and 
six Trump appointees. 

Otto and Hamilton, represented by 
lawyers from Liberty Counsel, a right-
wing litigation group, claim that they 
limit their SOCE (sexual orientation 
change efforts) practice to “talk therapy,” 
and thus it is purely speech protected by 
the First Amendment. They also argued 
that the localities were preempted 
from legislating on this matter, as the 
state regulates health care practitioners 
through its licensing process. Denying 
a preliminary injunction, the district 
court found that plaintiffs failed to show 
a substantial likelihood of succeeding 
on the merits of their 1st Amendment 
claims, and that on the preemption 
claim, they could not “demonstrate 
irreparable harm” even if they could 
show that they would eventually prevail 
in getting the ordinances vacated on 
preemption grounds. They appeal 
the denial, arguing only for their 1st 
Amendment claim.

The three-judge panel relied on the 
Supreme Court’s ruling in National 
Institute of Family & Life Associates v. 
Becerra, 138 S. Ct. 2361 (2018) (generally 
referred to as NIFLA v. Becerra), 
which held that “professional speech” 
is protected by the 1st Amendment, 
and which spoke disapprovingly of 
3rd and 9th Circuit rulings rejecting 
1st Amendment challenges to state 
laws banning conversion therapy. 
Justice Clarence Thomas wrote for the 
majority in NIFLA. The panel majority 
rejected the district court’s finding 
that the challenged ordinances were 
regulations of professional conduct, 
incidentally affecting speech, and that 
the local legislative bodies act based 
on substantial evidence of the harm 
posed to minors by the performance of 
conversion therapy. The panel majority 
re-weighed the evidence, made its own 
credibility determinations, bought 
into plaintiff’s characterization of 
their treatment as “conversation,” and 
found that the measures did not survive 
strict scrutiny. The dissent vigorously 
contested the majority on every point.

Courts generally do not issue 
opinions explaining why they deny 
petitions for rehearing en banc, so there 
is no opinion speaking for the majority 
of the circuit court, but the author of the 
panel majority, Judge Britt Grant, wrote 
a concurring opinion joined by Judges 
Elizabeth Branch and Barbara Lagoa 
– all three Trump appointees. Most of 
this concurrence attacked the lengthy 
dissenting opinion by Judge Robin 
Rosenbaum (an Obama appointee, 
whose dissent was joined by Judge 
Jill Pryor, also an Obama appointee), 
while paying somewhat less attention 
to a shorter dissenting opinion by Judge 
Adalberto Jordan (an Obama appointee), 
which was joined by Judges Rosenbaum 
and Pryor as well as Judge Charles 
Wilson (a Clinton appointee). 

Judge Jordan’s focus was on the 
failure of the panel majority to give 
even lip service to the “clear error” rule 

that applies when reviewing an appeal 
from a preliminary injunction ruling. 
Such a ruling is usually made quickly, 
based on argument rather than a post-
discovery trial, and courts generally 
defer to the trial judge’s characterization 
of the facts unless they are clearly 
erroneous. The factual determination 
whether the ordinances are regulations 
of professional practice that incidentally 
affect speech or more directly content-
based regulations of speech is key to the 
merits of the case, and the trial judge 
had a very large record, made up of 
both legislative history and submissions 
by numerous professional associations, 
providing the basis for the judge’s 
conclusion. Under the “clear error” rule, 
wrote Jordan, it was inappropriate for 
the panel to have reweighed the evidence 
and substituted its own conclusion for 
that of the trial judge. He would have 
granted en banc review to apply the 
appropriate standard. He argued that the 
panel majority erred by relying on a case 
involving an appeal from a summary 
judgment, which involves a different 
standard of review.

Judge Rosenbaum’s very lengthy 
and detailed dissent explains how 
the panel majority erred in numerous 
ways, and argued that by the logic of 
the panel decision, states would be 
effectively divested of their traditional 
role in regulating the provision of 
health care. She also noted the evidence 
presented to the trial court of the 
consensus in the medical profession of 
leading professional associations that 
conversion therapy is both ineffective 
to change sexual orientation or gender 
identity and considered to be harmful. 
(The panel majority hung its hat on 
asserted “lack of rigorous study” on how 
harmful conversion therapy is.) And she 
pointed out the flaws in any argument 
that consent of minors to be subjected to 
conversion therapy is both knowing and 
freely given. 

The 11th Circuit’s action leaves a 
circuit split, as the 3rd and 9th Circuits 
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have rejected 1st Amendment challenges 
to state conversion therapy laws, so a 
petition for certiorari by Boca Raton 
and Palm Beach County might provoke 
the interest of the Supreme Court, which 
has so far avoided ruling directly on the 
1st Amendment issue. The NIFLA case, 
as Judge Rosenbaum showed, is sharply 
distinguishable from this one, involving 
compelled speech that was not part of 
therapy or treatment. 

Amicus briefs urging rehearing were 
filed by National Center for Lesbian 
Rights and the Southern Poverty 
Law Center, The Trevor Project, The 
American Association of Suicidology, 
The American Psychological 
Association, the National Association 
of Social Workers and its Florida 
Chapter, the American Association 
for Marriage and Family Therapy, the 
Florida Psychological Association, 
Equality Florida Institute, Born 
Perfect, Municipal Amici (25 cities and 
counties), the Florida Chapter of the 
American Academy of Pediatrics, and 
the American Foundation for Suicide 
Prevention. But the panel majority’s 
attitude was dismissive of this array 
of professional authority, deciding on 
its own that “talk therapy” is harmless 
conversation that the two municipal 
governments had no justification to 
forbid. ■

Biden Administration Proposes 
New Anti-Discrimination Regulations 
Restoring Protection for LGBTQ 
Individuals Under the Affordable 
Care Act
By Arthur S. Leonard

The Biden Administration’s 
Department of Health and Human 
Services (HHS) proposed new 
regulations on July 25 to replace the 
Trump Administration’s regulations 
issued in 2020 under the anti-
discrimination provision of the 
Affordable Care Act (ACA), Section 
1557. Nondiscrimination in Health 
Programs and Activities, Docket No. 
HHS-OS-2022-0012. The proposed 
regulations will not become effective 
until after a public comment period 
running for 60 days after publication of 
the notice in the Federal Register, and 
subsequent possible revisions in light 
of the comments received, as required 
under the Administrative Procedure 
Act (APA). The proposed regulations 
build upon regulations adopted by the 
Obama Administration in 2016, but 
they propose new coverage that is even 
more extensive than those regulations 
provided. The Trump Administration 
regulations sharply cut back on the 
Obama regulations, including removing 
protection against discrimination 
because of gender identity and 
exempting insurance companies from 
the anti-discrimination requirements.

The ACA was adopted on a very 
close party-line vote in 2010, shortly 
before Republicans gained control of 
Congress as a result of the mid-term 
elections during President Obama’s 
first term. Because of the complexities 
of the lengthy and detailed statute, it 
took several years until the Obama 
Administration finished finalizing 
regulations in 2016. One of the most 
controversial elements of the 2016 
regulations was the interpretation of 
the anti-discrimination provision to 
ban gender identity discrimination by 
entities subject to Section 1557, although 

the regulation was ambiguous about 
whether this meant that health insurers 
were required to cover gender-affirming 
surgery in order to meet the coverage 
requirements posed by the ACA. 
Litigation against the regulation quickly 
resulted in a preliminary injunction and 
it never actually went into effect.

The Trump Administration was 
determined to remove gender identity 
from the list of prohibited grounds of 
discrimination, but it took until the 
spring of 2020 for HHS to publish a 
new proposed regulation to displace 
the 2016 regulation. This proposed 
regulation was published shortly before 
the Supreme Court ruled in June 2016 
in Bostock v. Clayton County, 140 S. 
Ct. 1731, that the ban on employment 
discrimination because of sex under 
Title VII of the Civil Rights Act of 1964 
extended to claims of discrimination 
because of sexual orientation or 
gender identity. The explanatory 
material accompanying the Trump 
Administration’s proposed regulation 
asserted that the inclusion of gender 
identity in the 2016 regulation was not 
supported by Section 1557, but noted 
that a ruling in Bostock was pending. 
However, after the Bostock decision was 
announced, the Trump Administration 
insisted that its reasoning applied only 
to Title VII, not to Section 1557.

Section 1557 does not directly list 
forbidden grounds of discrimination 
under the ACA. Instead, it provides 
that “an individual shall not, on the 
grounds prohibited under title VI of 
the Civil Rights Act of 1964, title IX 
of the Education Amendments of 1972, 
the Age Discrimination Act of 1975, or 
section 794 of title 29, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination 
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under, any health program or activity, 
any part of which is receiving Federal 
financial assistance, including credits, 
subsidies, or contracts of insurance, or 
under any program or activity that is 
administered by an Executive Agency 
or any entity established under this 
title.”

Title VI of the Civil Rights Act refers 
to discrimination because of race, Title 
IX of the Education Amendments refers 
to discrimination on account of sex, 
the Age Discrimination Act’s purpose 
is obvious from its title, and Section 
794 of title 29 prohibits discrimination 
because of disability. Thus, Section 1557 
prohibits discrimination on the basis of 
race, sex, age, or disability to the extent 
such discrimination is prohibited under 
those statutes. 

The Trump Administration 
contended that because the prohibition 
of sex discrimination under Section 
1557 was derived from Title IX of the 
Education Amendments rather than 
from Title VII of the Civil Rights Act, 
the Bostock decision did not apply 
to it, which was consistent with the 
Trump Administration’s position that 
Bostock did not apply to any federal 
sex discrimination laws except Title 
VII, and then only in a limited way. The 
Department of Education under Trump 
also maintained that Title IX does not 
ban educational institutions receiving 
federal funds from discriminating based 
on sexual orientation or gender identity, 
and took that position in litigation under 
Title IX. Most, but not all, federal courts 
that have considered these questions have 
rejected the Trump Administration’s 
position. Thus, although the Education 
Department under Secretary Betsy 
Devos stopped processing sexual 
orientation or gender identity claims 
by students against educational 
institutions, individual plaintiffs were 
filing suit and achieving court victories 
addressing such discrimination during 
the Trump Administration, although 
some conservative judges (especially 
those appointed by Trump) were 
rejecting such claims. 

When the ACA was enacted in 
2010, some federal courts had already 
begun to recognize gender identity 

discrimination claims under Title 
VII, but it was only afterwards that 
some courts began to recognize 
gender identity discrimination claims 
under Title IX as well. The Obama 
Administration took an affirmative 
position on that issue a few years after 
the ACA was enacted by sending a letter 
of interest to the U.S. District Court in 
Virginia that was considering a lawsuit 
by Gavin Grimm, a transgender boy 
whose high school refused to let him 
use the boys’ restroom facilities, so it 
was not surprising that HHS’s proposed 
regulations in 2016 took the position 
that Section 1557 prohibited gender 
identity discrimination by health 
care providers and insurers who were 
subject to Section 1557. Gavin Grimm 
eventually won his case in the U.S. 
Court of Appeals for the 4th Circuit, 
whose ruling the Supreme Court 
refused to review. Grimm v. Gloucester 
County School Board, 972 F.3d 586, 
rehearing en banc denied, 976 F. 3d 
399 (2020), cert. denied, 141 S. Ct. 2878 
(2021).

The Equal Employment Opportunity 
Commission (EEOC) began recognizing 
gender identity discrimination claims 
under Title VII in 2012, ruling on a 
discrimination claim by Mia Macy, a 
transgender woman, who was denied a 
job by the Bureau of Alcohol, Tobacco, 
Firearms and Explosives, a unit of the 
U.S. Department of Justice. Macy v. 
Holder, Appeal No. 0120120821, 2012 
WL 1435995 (2012). In 2015, the EEOC 
first recognized a sexual orientation 
discrimination claim against the 
Department of Transportation in a 
case brought by David Baldwin, a 
gay air traffic controller. Baldwin v. 
Foxx, EEOC DOC 0120133080, 2015 
WL 4397641 (2015). By the time the 
Supreme Court ruled in Bostock in 
2020, several federal circuit courts had 
overruled old precedents to hold that 
sexual orientation and gender identity 
claims could be brought under Title 
VII, although the circuit courts were 
not unanimous on the issue. 

The Trump Administration went 
ahead and published its proposed 2020 
regulation, withdrawing coverage of 
gender identity claims, despite the 

Supreme Court’s ruling in Bostock. 
Although technically Bostock was 
decided only under Title VII, Justice 
Neil Gorsuch’s opinion for the 
Supreme Court employed reasoning 
that was obviously applicable to all sex 
discrimination laws. He proclaimed 
that it was impossible to discriminate 
“because of” a person’s sexual 
orientation or gender identity without 
taking account of their biological sex, 
because the very definitions of those 
concepts necessarily referred to the 
biological sex of the individual. He 
exclaimed that it would be impossible 
to describe the concepts of “sexual 
orientation” or “gender identity” without 
mentioning sex, so discrimination on 
those grounds necessarily involved 
taking account of an individual’s 
sex. Because Title VII prohibited 
discriminating “because of” a person’s 
sex, taking account of a person’s sex 
in deciding to discharge them (which 
was the issue in the cases from three 
circuit courts that the Supreme Court 
was deciding in Bostock) potentially 
violated the statute. Title VII does 
allow an employer to discriminate 
based on sex when sex is a “bona fide 
occupational qualification” for the job 
in question, but the Supreme Court has 
ruled that this is a narrow exception to 
the general rule, and it would not have 
applied to any of the cases then pending 
before the Supreme Court in Bostock.

On January 20, 2021, President 
Biden issued an Executive Order 
directing federal agencies that enforce 
sex discrimination laws to follow the 
reasoning of the Bostock decision, and 
to issue new guidelines or regulations 
as necessary to prevent discrimination 
against LGBTQ people. A few months 
later, the Education Department 
and the Health and Human Services 
Department had given notice that they 
would follow the Bostock ruling in 
enforcing Title IX and Section 1557, 
and the EEOC has never wavered from 
its prior rulings under Title VII in the 
Macy and Baldwin cases. However, 
litigation challenging these positions 
has been filed in federal courts, and 
preliminary injunctions issued to 
block enforcement actions by the 
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agencies while the cases are pending. 
The 2016 regulation adopted by the 
Obama Administration under Section 
1557 was not enforced by the Trump 
Administration, which had informed 
the courts that it would not be enforced 
while they worked on proposing a new 
regulation to replace it.

Removing gender identity protection 
was not the only change effected by 
the Trump Administration’s 2020 
regulation. It also adopted a narrow 
interpretation of Section 1557, under 
which it asserted that insurance 
companies were not covered by the 
anti-discrimination requirement 
because they did not deliver health 
care directly. It asserted that various 
exceptions contained in Title IX, for 
example for religious educational 
institutions, should be interpreted 
to carry over as exceptions under 
Section 1557. It asserted that Section 
1557 applied only to entities covered 
by the ACA, giving a narrow reading 
to the somewhat ambiguous part of 
Section 1557 dealing with its scope of 
application to all health care programs 
that receive federal money. The 2020 
regulation also repealed various 
procedural requirements that the 2016 
regulation imposed on employers and 
insurance companies to designate 
individuals charged with enforcing 
the anti-discrimination requirements, 
undertaking training of staff, giving 
formal notice to individuals about their 
rights, and setting up formal procedures 
for dealing with discrimination 
complaints. 

Under the regulations proposed 
by the Biden Administration, the 
existing regulations will be amended 
to explicitly list sexual orientation and 
gender identity wherever discrimination 
because of sex is addressed, the Trump 
Administration’s narrow definition of 
covered entities and Title IX exception 
is replaced by a broad reading including 
insurance companies and going beyond 
programs established under the ACA, 
the procedural requirements imposed 
by the Obama Administration’s 2016 
regulation are reinstated, and for the 
first time HHS is taking the position 
that Section 1557 applies to Medicare 

Part B, the health insurance program 
covering Americans age 65 and 
older. It already applies to Medicaid, 
as well as the health insurance 
programs adopted by state and local 
governments for their employees. The 
regulation does acknowledge, however, 
that its application is subject to the 
requirements of the Religious Freedom 
Restoration Act, which provides an 
affirmative defense against enforcement 
by the government that burdens the free 
exercise of religion, so it is questionable 
whether the requirement that insurance 
plans cover gender-affirming treatment 
will ultimately extend to health care 
institutions operated by those religious 
bodies which reject such treatments.

Comments can be submitted 
electronically to the Federal 
Rulemaking Portal, www.regulations.
gov, search for Docket No. HHS-
OS-2022-0012. The Comments should 
include the following ID in their 
heading: RIN Number 0945-AA17. The 
comment period closes 60 days after 
publication of the Notice of Proposed 
Regulation in the Federal Register.

The proposed regulations run to 
more than 300 very detailed pages in 
the pdf file released by HHS, which 
helps to explain why it took 18 months 
for the Department to come up with 
this comprehensive proposal. It will 
definitely attract litigation, most likely 
from the same states and associations 
that attacked the 2016 regulations. If 
such litigation eventually rises to the 
level of the Supreme Court, it will test 
the willingness of the Court to treat 
Bostock as a broadly binding precedent. 
That case was decided by a 6-3 vote, 
with Chief Justice John Roberts 
joining Justice Gorsuch’s opinion, 
which was also supported by Justices 
Ruth Bader Ginsburg, Stephen Breyer, 
Sonia Sotomayor and Elena Kagan. If 
Roberts and Gorsuch do not back away 
from the logical extension of Bostock’s 
reasoning, there would still be at least 
a 5-4 majority assuming that Justice 
Ketanji Brown Jackson, the Court’s 
newest member, and Justices Sotomayor 
and Kagan would also vote to reaffirm 
and apply Bostock to Title IX and thus 
by extension to Section 1557. ■
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Federal Judge Grants U.S. Bureau of Prisons Summary 
Judgment in Transgender Inmate’s Suit for Gender 
Confirmation Surgery; Rejects Evidence of Pattern of Never 
Allowing Surgery
By William J. Rold

This is the second article in Law 
Notes about federal transgender prisoner 
Tony Fisher, also known as Kellie 
Rehanna. The first, “Ohio Federal Judge 
Rejects Pleadings on Most Claims 
by Transgender Inmate but Allows 
Allegations on Cross-Gender Searches 
and Gender Confirmation Surgery,” 
covering Fisher v. Fed. Bureau of 
Prisons, 484 F. Supp. 3d 521 (N.D. Ohio 
2020), appeared in October 2020 (pages 
22-23), while Fisher was still pro se. 
The first opinion struck all individual 
defendants, leaving as defendants only 
the Federal Bureau of Prisons [BOP] 
and FCI Elkton, where Fisher remains 
incarcerated. Now, U.S. District Judge 
Sara Lioi (appointed by President George 
W. Bush) grants defendants summary 
judgment on the remaining claims. 
Fischer v. Fed. Bureau of Prisons, 2022 
U.S. Dist. LEXIS 121233 (N.D. Ohio, 
July 8, 2022). 

The first decision dismissed claims 
requesting: (1) an “independent” gender 
dysphoria evaluation – because Fisher 
did not show an absence of professional 
judgment in the BOP medical opinions 
regarding her, citing Rhinehart v. Scutt, 
894 F.3d 721, 751 (6th Cir. 2018); and 
Richmond v. Huq, 885 F.3d 928, 941 (6th 
Cir. 2018); (2) feminizing items, when 
what she was receiving (underwear) was 
adequate under Keohane v. Fla. Dep’t of 
Corr. Sec’y, 952 F.3d 1257, 1277 (11th 
Cir. 2020); (3) deliberate indifference to 
her safety, since Fisher was not assaulted 
and did not receive “credible” threats; 
and (4) claims under the Prison Rape 
Elimination Act [PREA], as to which 
Judge Lioi found that there is no private 
cause of action. The claims that remained 
– and would proceed to discovery – 
related to gender confirmation surgery 
and cross-gender searches. 

At this point, Main Justice in 
Washington appeared for the defense, 

including attorneys from the Civil 
Division of the Department of Justice 
who are defending BOP in Iglesias 
(discussed below), in the Southern 
District of Illinois. A few days later, 
Judge Lioi appointed counsel for Fisher. 
Although Fisher initially filed a 400-
page pro se complaint – and Judge Lioi 
had just driven an earth mover through 
most of it — she appointed counsel for 
the remaining claims “to aid the Court,” 
even though “it appears that Plaintiff has 
effectively prosecuted this case” without 
counsel. Fisher Dckt. No. 34.

Most of the opinion addresses 
confirmation surgery, and Judge Lioi 
indicated her view of the issue in her 
earlier decision: “Fisher claims that her 
SRS requests were denied, not based 
on medical opinion, but on alleged 
unofficial BOP blanket policy against 
providing SRS to inmates with GD. The 
Sixth Circuit has not determined if a 
prison’s blanket ban against treatments 
for GD constitutes a violation of the 
Eighth Amendment. And there is a 
split among the circuit courts that have 
considered the issue.” The allegations of 
a de facto blanket policy separated this 
case from those where the claim is found 
to be merely a dispute between doctors 
that is not actionable under the Eighth 
Amendment.

BOP moved for summary judgment, 
saying that their policy allowed for 
approval for confirmation surgery. Fisher 
said the policy may literally “allow it” on 
paper, but it has never been approved for 
any federal inmate. Fisher also moved for 
partial summary judgment in her favor on 
the confirmation surgery claim, relying 
on Fisher’s affidavit and on admissions 
in depositions of BOP officials, including 
Fisher’s treating providers. Judge Lioi 
denied Fisher’s partial motion.

In this writer’s view, the dicta 
in Judge Lioi’s first opinion about 

“disagreements” between doctors 
being “outside” the Eighth Amendment 
(while true, if genuine) skewed the 
issue at summary judgment so that the 
controlling issue became whether BOP 
had a “blanket” policy. Fisher did not 
present an independent expert witness or 
opinion about her need for confirmation 
surgery and addressed the issue of her 
own need through the prism of de facto 
denial of surgery, despite theoretical 
availability. 

This was the defense argument Judge 
Rosenstengel flayed in Iglesias v. Fed. 
Bureau of Prisons, 2021 U.S. Dist. 
LEXIS 245517, 2021 WL 6112790 (S.D. 
Ill. Dec. 27, 2021). Fisher cited and filed 
this decision from Iglesias, “without 
elaboration,” according to Judge Lioi. 
Fisher also filed Judge Rosenstengel’s 
Order to Show Cause why BOP should 
not be held in contempt for delaying 
confirmation surgery and its counsel 
(including Main Justice) should not 
be sanctioned for misconduct (again, 
“without elaboration,” per Judge Lioi). 
BOP responded by filing its “Response 
to the Order to Show Cause.” [Note: 
Although the PACER header is illegible 
in Fisher because the document has been 
filed so many times, the “Response” 
filed in Fisher (Dckt. No. 86) is the same 
document filed in Iglesias (Dckt. No. 
191), about which Judge Rosenstengel 
wrote: “This is nonsense,” in Iglesias. 
(19-cv-415, Dckt. No. 198, 2/21/22, p. 17).]

BOP argued that the evidence that its 
confirmation surgery “availability” was 
shown to be illusory in Iglesias, was 
irrelevant, because it was a different case; 
and Fisher was trying to “smear” BOP 
and its counsel by citing it here. Judge 
Lioi accepted at least the first part of the 
argument, finding (twice) that Fisher’s 
mental health was “well-controlled,” 
unlike Iglesias, who harbored threats 
of self-castration and suicide. Judge 
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Lioi cited to the deposition of Fisher’s 
psychologist. The psychologist actually 
testified that Fisher received only 
“moderate” relief from mental health 
treatment and that confirmation surgery 
was a psychological necessity to improve 
her mental health. Fisher Dckt. No. 57, 
pages 12-15. Fisher herself testified by 
affidavit: “[M]y male genitalia disgust 
me. I could not stop thinking about 
self-castrating due to the constant 
disgust, depression, and distress my 
male genitalia caused. I live everyday 
struggling with wanting to self-castrate 
. . . . [M]edication has not alleviated my 
relentless GD . . . . I cannot even bathe 
myself properly since I cannot stand 
to come into contact with my male 
genitalia. I am afraid that one day I will 
not be able to stop myself and I will cut 
my genitals off. The main reason I don’t 
do this is because I am afraid I could 
bleed to death, although there are many 
days when I think that dying is better 
than living like this.” 19-cv-1169 (Dckt. 
No. 67-1 (9/1/21, page 2)).

Judge Lioi found that Fisher was “not 
suicidal” and there were no material 
contested facts for a jury to decide. This 
is legally wrong. At best it is sloppy, 
because, although Judge Lioi mentions 
a “jury” or a “jury question” ten times in 
the opinion, there will be no jury in this 
injunctive case. At worse, it is twisted, 
because what Judge Lioi really means is 
that the court could not find for Fisher 
on these facts, even when Fisher is given 
the required favorable inferences under 
United States v. Diebold, Inc., 369 U.S. 
654, 655 (1962). See also, B.F. Goodrich 
Co. v. U.S. Filter Corp., 245 F.3d 587, 
592-3 (6th Cir. 2001) (in cross-motions 
for summary judgment, if it is possible 
to draw inferences in either direction, 
then both motions for summary 
judgment should be denied).

Judge Lioi continues to “distinguish” 
BOP’s position on gender confirmation 
surgery from the record here, by ruling 
that the serial reasons given to deny 
it – not “ripe” for consideration, not 
having lived “as a woman” for more 
than one year, no completion of a sex 
offender treatment program, too much 
time left on sentence to begin a sex 
offender treatment program, wrong 
security classification, not confined in a 

woman’s prison – are valid and entitled 
to deference. Judge Rosenstengel found 
these reasons to be non-medical pretexts 
and compared them in April of 2022 to 
a game of “whack-a-mole.” Iglesias v. 
Federal Bureau of Prisons, 2022 WL 
1136629 (S.D. Ill., Apr. 18, 2022). Judge 
Lioi skips over nearly 80 docket entries 
in her review of the “public docket” in 
Iglesias¸ before noting that the case is 
still open and has been “stayed.” She 
fails to note that BOP finally agreed to 
provide surgery to Iglesias after Judge 
Rosenstengel ordered the central office 
BOP defendants and their Main Justice 
Department Attorneys to appear in 
person in her East St. Louis courtroom 
and face contempt and sanctions. The 
stay exists to see whether BOP’s latest 
promise of surgery will be kept. The 
Order to Show Cause on sanctions and 
contempt remains. If surgery happens, 
Iglesias will be the only federal 
inmate to have confirmation surgery 
“approved” under BOP’s “case-by-case 
individualized determination” protocol.

Having granted summary judgment 
on the “blanket policy” issue, Judge 
Lioi finds that “the Court need not 
resolve the issue of medical necessity” 
– but she addresses it anyway – finding 
that it devolves into a question of 
disputes about treatment, citing Gibson 
v. Collier, 929 F.3d 212, 216 (5th Cir. 
2019); and Kosilek v. Spencer, 774 F.3d 
63, 88 (1st Cir. 2014) (en banc), cert. 
denied, 140 S.Ct. 653 (2019). Edmo v. 
Corizon, Inc., 935 F.35 757 (passim) 
(9th Cir. 2019), cert. denied, 141 S.Ct. 
60 (2020) – which ordered confirmation 
surgery and created the circuit split – 
is cited only once, in passing, for the 
proposition that confirmation surgery is 
“not experimental.” Judge Lioi writes: 
“BOP has determined that Fisher is 
not yet a suitable candidate for SRS 
under WPATH and the BOP’s clinical 
guidance for the medical management 
of transgender inmates for two reasons: 
(1) concerns regarding Fisher’s hormone 
levels, and (2) she was not yet eligible 
for transfer to a female prison.” Yet, the 
record contains evidence that Fisher’s 
hormone levels have maximized, so 
Judge Lioi finds that she need not 
resolve this issue to grant summary 
judgment, since Fisher is “not a suitable 

candidate for SRS surgery because she 
is not yet eligible for transfer to a female 
prison” – the kind of argument Judge 
Rosenstengel found to be “nonsense.” 
Moreover, Fisher’s treating psychologist 
found that she had the equivalent of 
living as a woman for twelve months 
(Fisher Dckt. No. 57), creating a 
material disputed fact under BOP’s 
own criteria, even if another of BOP’s 
witnesses insisted this could not happen 
for a transgender woman in a male 
prison.

On this Eighth Amendment point, 
Judge Lioi relies heavily on the trial 
record in Kosilek, some of which is 
by now fifteen years old. Notably, 
the Fifth Circuit in Gibson, adopted 
the trial record in Kosilek about 
Massachusetts, and it did not remand 
for individual findings about policies 
for transgender inmates in Texas. Here, 
appointed counsel essentially tried to 
do the reverse, using findings from 
another case and BOP’s admissions 
in two contemporaneous BOP prisons 
involving similar transgender inmates 
and the same policies. Judge Lioi did 
not permit it – and she did not seem 
to recognize the obvious overlap in 
terms of favorable inferences required 
for purposes of summary judgment. 
In fact, the Iglesias findings by Judge 
Rosenstengel were more current than 
the briefing in Fisher, filed in the Fall 
of 2021. This writer thinks that it is 
extraordinary that Judge Lioi did not 
see the need for an evidentiary hearing, 
on these submissions, particularly in 
light of Iglesias. Forced to support their 
position in court would likely show 
BOP’s “make -it-up-as-you-go” hollow 
credibility that was so apparent to Judge 
Rosenstengel. Handling the cross-
motions this way, Judge Lioi avoided 
issuing formal findings of fact under 
F.R.C.P. 52, that could be overturned 
were clearly erroneous. 

On the cross-gender search claim, 
Judge Lioi found that BOP had allowed 
Fisher an exception to regular search 
rules, providing that she would be 
searched by female officers except in 
exigent circumstances. This claim was 
therefore moot. It was not subject to 
“voluntary cessation” analysis because 
the wardens at FCI-Elkton had changed 
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Laws Criminalizing Same-Sex Sexual 
Activity Struck Down in Antigua and 
Barbuda
By Eric Wursthorn

On July 5, 2022, the High Court 
of Justice of the Eastern Caribbean 
Supreme Court of Antigua and Barbuda 
struck down colonial-era legislation 
which criminalized certain sexual 
activities between same sex consenting 
adults. David v. The Attorney General 
of Antigua and Barbuda, Claim No. 
ANUHCV2021/0042. In a decision 
written by High Court Justice Marissa 
Robertson, the laws in question were 
held to violate the constitutional rights 
and freedoms of LGBT persons in 
Antigua and Barbuda. 

The case was brought by Orden 
David, a citizen of Antigua and Barbuda. 
David is a gay man who works as a 
counsellor and tester with populations 
vulnerable to HIV/AIDS. The second 
claimant, Women Against Rape Inc. 
(together with David, the “claimants”), 
provides information, education, 
general support and direct services to 
the LGBT community and advocates 
on their behalf. Alexandrina Wong, co-
founder and current president of Women 
Against Rape, Inc., provided evidence to 
the court on behalf of the organization.

The claimants filed the case seeking 
declarations that Sections 12 and 15 of 
the Sexual Offences Act (the Act) offend 
their constitutional rights as guaranteed 
by sections 3, 5, 12, and 14 of the Antigua 
and Barbuda Constitution Order 1981 
(the Constitution) and affirmed in the 
Preamble of the Constitution. Section 
12 of the Act prohibits “buggery” and 
Section 15 of the Act prohibits “Serious 
indecency”. For an act committed by an 
adult with another adult, the punishment 
for buggery is 15 years in prison. If the 
act of buggery is committed by a minor, 
the punishment is five years in prison. 
Meanwhile, serious indecency is defined 
as “an act, other than sexual intercourse 
(whether natural or unnatural), by a 
person involving the use of the genital 
organ for the purpose of arousing or 
gratifying sexual desire.” Of course, 

the serious indecency prohibition does 
not apply to a husband and wife or a 
male and female couple over the age of 
sixteen.

In support of their application, 
the claimants provided testimony 
and evidence. David testified that he 
realized he was different from other 
boys at the age of 9, which as the court 
explains “was evident in his mannerism 
and his general disposition which 
were stereotypically recognized as 
feminine traits.” David further testified 
about discrimination and ridicule he 
experienced because of his sexual 
orientation at the hands of classmates, 
teachers, and the police, among others. 
These experiences have made David 
feel “depressed and ostracized.” 

Meanwhile, Wong testified about the 
issues faced by the LGBT community 
in Antigua and Barbuda, including fear 
of being tested for HIV/AIDS and other 
STDs, hostile treatment from healthcare 
providers and the underreporting of 
violent and other crimes to the police 
for fear of mistreatment. Wong provided 
to the court evidence of the socio-
economic disadvantages faced by the 
LGBT community in Antigua and 
Barbuda. 

Justice Robertson began her 
discussion with a historical overview of 
the laws at issue. For example, buggery 
was first outlawed during the reign of 
King Henry VIII in England in 1533 
and was punishable by death until 1861. 
Same-sex acts between consenting 
men were eventually decriminalized in 
England in 1967 while the mirroring 
laws in Antigua and Barbuda continued 
to remain in effect and be enforced until 
the present day.

Analyzing the buggery and serious 
indecency laws within the framework 
of Antigua and Barbuda’s Constitution, 
Justice Robertson was compelled to find 
a violation. Justice Robertson wrote that 
“[t]he Constitution is often described 

and there was no affirmative showing 
that the alleged illegality would recur.

Fisher was represented in this case by 
Icove Legal Group (Cleveland), which 
appears to be a sole practitioner or very 
small office. Mr. Icove took some ten 
depositions and assembled thousands 
of pages of documents and filed solid 
briefing. It is apparent to this writer that 
BOP is prepared to prevent replication of 
Iglesias at any cost. Igelsias took years 
and consumed hundreds of thousands 
of dollars in time and expenses to get 
the transgender inmate to surgery (if it 
finally happens). Iglesias had as many 
as five separate public interest counsel 
fighting Main Justice. (In Edmo, fees 
and costs came to nearly $1,000,000, at 
a discounted Criminal Justice Act rate.) 
Financially, a small firm alone cannot 
effectively be a player in prisoner gender 
confirmation cases in light of how BOP 
fights each issue anew in each case, and 
BOP seems to want it that way.

The Biden Administration has had 
months to make changes in the BOP. 
Yet, it has until recently kept a holdover 
Director appointed by Attorney General 
Barr. Very little seems to have changed 
for trans inmates, calling to mind 
the carousal in Joni Mitchells’ Circle 
Game: “the painted ponies go up and 
down . . . . and round and round and 
round . . .” (1966).

On August 2, 2022, BOP will finally 
have a new Director, Colette Peters, 
although there had been no need for 
Attorney General Garland to wait, 
since this position does not require 
Senate approval. Peters was Director 
of the Oregon DOC for ten years with 
a solid career in what is often referred 
to as the “soft” side of corrections 
– administration, rehabilitation, 
institutional work. She completed foreign 
study with the Norwegian Correctional 
Service – widely regarded as one of the 
most enlightened/progressive on the 
globe. Depending on how far down she 
can clean house, maybe we can expect 
some real change. ■

William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.
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REFUGEE LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. COURT OF APPEALS, 3RD 
CIRCUIT – The 3rd Circuit denied a 
petition to review an adverse ruling 
from the Board of Immigration Appeals 
(BIA) suffered by a gay man from 
Haiti in Guilmeus v. Attorney General, 
2022 WL 2816785, 2022 U.S. App. 
LEXIS 19854 (July 19, 2022). The 
Petitioner entered the U.S. as a lawful 
permanent resident in 2009, but ten 
years later Homeland Security placed 
him in removal proceedings after he 
incurred criminal convictions (not 
described in the opinion for the panel 
by Circuit Judge Luis Felipe Restrepo, 
but found by the Immigration Judge [IJ] 
to be “particularly serious crimes.”). 
He applied for asylum, withholding 
of removal and/or protection under 
the Convention against Torture 
(CAT). The IJ found that Petitioner’s 
convictions disqualified him for asylum 
or withholding, but addressed his CAT 
claim. Petitioner argued that he would 
likely suffer torture at the hands of his 
relatives because he is gay, and that 
the Haitian government was likely 
to “acquiesce” in this mistreatment. 
Although the IJ found his testimony 
credible, and “observed that his mother 
and sister had provided testimony and 
affidavits corroborating aspects of his 
testimony,” he nonetheless was not 
qualified for protection under the CAT. 
The IJ observed that Petitioner “testified 
that he does not believe any government 
actor would harm him,” and that he had 
never reported any threats to authorities, 
either in Haiti or the U.S. Addressing the 
country conditions evidence Petitioner 
provided, the IJ wrote that “some civil 
leaders notice a marked improvement 
in the efforts of the Haitian national 

police.” The BIA agreed with the IJ, and 
so did the 3rd Circuit panel. On appeal, 
Petitioner argued that “both the IJ and 
BIA willfully ignored country condition 
evidence demonstrating ‘widespread 
and growing violence towards LGBT 
identified individuals’” in Haiti, and 
that the BIA “did not provide any 
reasoning for its decision to ignore 
such strong circumstantial evidence 
showing that police officials in Haiti 
will acquiesce to [Petitioner’s] torture.” 
He sought a remand for the BIA to 
address this evidence, but the court 
refused to order it. “To the contrary,” 
wrote Judge Restrepo, “we find that the 
BIA (and the IJ) did in fact consider the 
evidence [Petitioner] offered to support 
his CAT claim. We may not ‘re-weigh 
evidence or . . . substitute [our] own 
factual determinations for those of the 
agency,’” wrote the court, citing a prior 
3rd Circuit decision. Judge Restrepo 
pointed out that the BIA had stated that 
“the Country Report states that there are 
no laws criminalizing consensual same-
sex conduct between adults in Haiti. On 
the contrary, the [IJ’s] determination 
. . . noted a marked improvement in 
the efforts . . . to address the needs 
of the LGBTI community . . .” Thus, 
concluded the court, the BIA “did not 
err by failing to properly consider the 
record evidence in affirming the IJ’s 
decision.” This strikes us as fatuous 
reasoning. “Marked improvement” is a 
comparative phrase, not a determination 
of effectiveness. It just means “better 
than it was before,” without any reference 
to how bad it was before or how much 
“better” it had become. Unfortunately, 
this decision is probably the end of the 
line for Petitioner’s efforts to remain 
in the U.S. He is represented by Upnit 
K. Bhatti and Melanie L. Bostwick 
of Orrick Herrington & Sutcliffe, 
Washington, D.C. office. Judge Restrepo 
was appointed by President Barack 
Obama. The other judges on the panel 
were Senior Judges Jane Richards Roth 
(George H.W. Bush) and Julio Fuentes 
(Bill Clinton). 

REFUGEE LITIGATION notesas a living instrument which gives 
significant room for the realization and 
enjoyment of individuals’ human rights.” 
Justice Robertson also noted that courts 
in Africa, Asia, Australia, the Americas, 
the Caribbean, and Europe had already 
struck down similar laws. 

Thus, Justice Robertson concluded 
that the claimants had made out a prima 
facie case of infringement of their 
constitutional right to liberty, protection 
of the law, freedom of expression, 
protection of personal privacy and 
protection from discrimination on 
the basis of sex. Indeed, respondent 
conceded that Sections 12 and 15 of the 
Act infringed the rights of claimants 
and other similarly situated persons. For 
a remedy, the court struck down the laws 
to the extent they applied to consensual 
relations between persons sixteen-years-
old and older, and enlarged the exclusion 
of the sexual indecency to no longer 
apply to persons over the age of sixteen. 
The Court also awarded claimants their 
costs. 

The claimants were represented by 
Attorney Andrew O’Kola and Senior 
Counsel Douglas Mendes. The case 
is part of a coordinated effort led by 
the Eastern Caribbean Alliance for 
Diversity and Equality, which seeks 
to overturn similar colonial-era laws 
in Barbados, Saint Lucia, St. Kitts and 
Nevis and Grenada as well. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.
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CIVIL LITIGATION NOTES
By Arthur S. Leonard

U.S. COURT OF APPEALS, 7TH 
CIRCUIT – A 7th Circuit panel ruled in 
Starkey v. Roman Catholic Archdiocese 
of Indianapolis, 2022 U.S. App. LEXIS 
20890, 2022 WL 2980350 (July 28, 
2022), that the Archdiocese and its 
Roncalli High School enjoy immunity 
from suit under the 1st Amendment 
“ministerial exemption” from federal 
and state law claims by Lynn Starkey, 
whose contract as Co-Director of 
Guidance at Roncalli was non-renewed 
when she revealed that she was in a 
same-sex union (in reaction to learning 
that the other co-director had been 
suspended for entering into a same-sex 
relationship). District Judge Richard L. 
Young confronted a motion to dismiss 
Starkey’s Title VII and state contract 
and tort law claims by going directly to 
the constitutional doctrine and finding, 
based on the summary judgment record, 
that Starkey came within the scope of 
the ministerial exception as described 
by the Supreme Court in Hosanna-
Tabor Evangelical Lutheran Church & 
School v. EEOC, 565 U.S. 171 (2012) 
and Our Lady of Guadalupe School v. 
Morrissey-Berru, 140 S. Ct. 2049 (2020), 
and most recently the en banc 7th Circuit 
in Demkovich v. St. Andrew the Apostle 
Parish, 3 F. 4th 968 (2021). Although 
Starkey is not a Catholic and disclaimed 
having any particular ministerial duties 
as part of her job, she had signed an 
employment contract describing her job 
as part of the ministry of the school, 
and as Co-Director of Guidance had 
“helped draft performance criteria 
for Roncalli to evaluate the guidance 
counselors under her supervision” that 
explicitly described the counselors’ role 
in terms of developing the students’ 
“spiritual life,” and referred to them as 
“ministers of the church” even though 
they were not ordained. Her “school 
teacher employment contract” also 

had a morals clause requiring that 
employees “refrain from ‘any personal 
conduct or lifestyle at variance with 
the policies of the Archdiocese or the 
moral or religious teachings of the 
Roman Catholic Church,’” and the most 
recent contract she had signed (after 
same-sex marriages became an issue 
in Indiana due to the Supreme Court’s 
Obergefell decision) specifically stated 
that an employee would be “in default” 
if they were to engage in a relationship 
“contrary to a valid marriage as seen 
through the eyes of the Catholic 
Church,” whose catechism defines 
marriage as between a man and a 
woman. Applying these precedents and 
contractual provisions, Judge Young 
had little difficulty finding that the 
ministerial exception applies, granting 
the motion for summary judgment. The 
7th Circuit panel agreed, in an opinion 
by Circuit Judge Michael Brennan (a 
Trump appointee), which also took 
note of the church autonomy doctrine 
that might apply even if Starkey were 
deemed not to be a ministerial employee, 
and rejected Starkey’s argument that 
the various quoted documents were not 
accurately descriptive of facts on the 
ground, even though she did not directly 
contend that they were pretextual. The 
court also ruled that Starkey’s state law 
claims were precluded as well, since 
they “implicate ecclesiastical matters 
because they litigate the employment 
relationship between the religious 
organization and the employee.” In a 
concurring opinion, Circuit Judge Frank 
Easterbrook (a Reagan appointee), 
commented, “It is a stretch to call a high 
school guidance counsellor a minister. 
Even if the school expects counsellors 
to pray with students and discuss 
matters of faith with them, the job is 
predominantly secular. Designating the 
position as a minister by contract cannot 
be called pretextual, however, so I do not 
object to the majority’s conclusion.” But 
he stated concern that the court did not 
first engage with the question whether 
this case was governed by the religious 

organization exemption under Title VII, 
which could obviate the need to make 
a constitutional ruling and, by knocking 
out the federal question in the case, 
would allow for dismissal of the state 
law claims as a matter of jurisdictional 
discretion. He contended that it was 
possible to interpret Section 702(a), 
42 U.S.C. Se. 2000e-1(a), the religious 
organization exemption, as applicable to 
this case. The third member of the panel, 
Circuit Judge Amy St. Eve, is also a 
Trump appointee. Starkey is represented 
by Kathleen A. DeLaney and Matthew 
R. Gutwein, of Delaney & Delaney LLC, 
Indianapolis. The court received a pile-
on of amicus briefs, mostly in support of 
the defendants, who were represented by 
the Becket Fund for Religious Liberty. 
Amici supporting defendants included 
the Christian Legal Society, the Mormon 
Church, several state attorneys general 
from “Red States,” the Associate of 
Christian Schools International, but 
amici also weighed in on the other side, 
led by Americans Untied for Separation 
of Church and State. 

U.S. COURT OF APPEALS, 8TH 
CIRCUIT – In School of the Ozarks, Inc. 
v. Biden, 2022 WL 2963474, 2022 U.S. 
App. LEXIS 20734 (July 27, 2022), a 
three-judge panel of the 8th Circuit Court 
of Appeals granted the government’s 
motion to dismiss an action brought by 
Alliance Defending Freedom (ADF) on 
behalf of School of the Ozarks, seeking 
an injunction “setting aside” and 
blocking enforcement of a memorandum 
that had been issued by an official of 
the Department of Housing and Urban 
Development in response to President 
Biden’s executive order directing federal 
agencies to follow the Supreme Court’s 
Bostock decision in interpreting and 
enforcing bans on sex discrimination. 
The School is described in the opinion 
for the panel majority by Circuit Judge 
Steven Colloton as “a private Christian 
college in Missouri.” The School 
provides dormitory housing for its 
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students, segregated by biological sex. 
In February 2021, the Acting Assistant 
Secretary for Fair Housing and Equal 
Opportunity in the Department of 
Housing and Urban Development 
(HUD) issued a memo informing the 
relevant enforcement agency in HUD 
as well as state and local agencies and 
private organizations that administer 
and receive funds through HUD’s 
programs that the Department would 
interpret the Fair Housing Act, which 
prohibits, inter alia, sex discrimination 
in housing, to encompass discrimination 
because of sexual orientation and gender 
identity. Claiming that it is in imminent 
danger of investigation and enforcement 
action because of this memo and its 
housing policies, the School sought 
a temporary restraining order and 
preliminary injunction, claiming 
violation of its free exercise and free 
speech rights. The panel voted 2-1 to 
uphold the district court’s dismissal 
of the case on standing grounds, 
observing that HUD had never brought 
enforcement actions against religious 
colleges that qualified for a religious 
educational institution exemption under 
Title IX of the Education Amendments 
of 1972 as an “educational institution 
which is controlled by a religious 
organization” if applying the prohibition 
of sex discrimination “would not be 
consistent with the religious tenets” of 
the organization. Since the School had 
previously been recognized as exempt 
under Title IX, its claim to be in danger 
of imminent enforcement by HUD was 
rejected by the court, which reached 
a similar conclusion as to the free 
speech claim. Dissenting, Judge Steven 
Grasz asserted that the memo made 
an “important change in government 
policy” that should have been put through 
the full Administrative Procedure 
Act process before being adopted and 
distributed. “An agency’s issuance of a 
guidance document that fails to adhere 
to the proper administrative procedures 
may achieve compliance with the 
government’s desired policy outcomes 

by in terrorem means,” he wrote, “but 
it skirts the rule of law and undermines 
our values. This is especially true where 
regulated entities are placed under 
a sword of Damocles but are denied 
access to the courts because the sword 
has not yet fallen.” He argued that under 
APA regulations a guidance memo of 
this type should have been posted for 
notice and comment by the public, of 
which the School was deprived. Judge 
Colloton was appointed by President 
George W. Bush. Judge Jonathan Kobes, 
the other panel member in the majority, 
was appointed by President Donald 
Trump. Judge Grasz was also appointed 
by President Trump. 

FLORIDA – Bloomberg Daily Labor 
Report reported on July 11 that the 
EEOC had announced a $100,000 
settlement of a pending discrimination 
suit by a former employee of a Plant 
City, Florida, Applebee’s restaurant, 
who alleged that two staff members 
had repeatedly harassed the employee 
with racist and homophobic epithets. 
One of the staff members also allegedly 
wore “paraphernalia of the Confederate 
flag” at work. When the operator of 
the restaurant allegedly failed to take 
action after the employee reported the 
harassment, he attempted to contact 
corporate headquarters and experienced 
a reduction of his work hours and 
constructive discharge. A three-year 
consent decree will require the company 
to provide training and to appoint an 
internal consent decree monitor.

FLORIDA – In Silver v. City of Pembroke 
Pines, 2022 U.S. Dist. LEXIS 125781 
(S.D. Fla., July 15, 2022), Michael Silver, 
a gay Jewish police officer suffered 
summary judgment on his claims of 
discrimination because of his sexual 
orientation and religion and retaliation 
under Title VII and the Florida Civil 
Rights Act. U.S. District Judge Rodolfo 
A. Ruiz, II, found that the plaintiff 

had failed to allege facts linking the 
adverse employment action he suffered 
either to his sexual orientation or his 
religion, thus failing to allege sufficient 
facts to support an inference of 
discrimination applying the McDonnell 
Douglas pleading standards for Title 
VII. Michael Silver began working for 
the Pembroke Pines P.D. as a “road 
officer” in 2003 and was transferred to 
the detective bureau (Special Victims 
Crime Unit) in 2014. In the interim, 
he came out as gay to his co-workers 
and received various commendations 
and awards. However, in the detective 
bureau he came under the supervision of 
Sergeant Angela Goodwin, and to judge 
by the factual allegations in this case, 
they did not get along. It seems clear 
that Goodwin concluded Silver had an 
attitude problem toward respecting her 
and taking direction from her, and she 
documented numerous problems with 
his performance (from her perspective) 
in “notes to file,” which became a 
source of evidentiary contention when 
Silver objected to them as hearsay. (In 
a footnote, June Ruiz explained that 
because Goodwin could testify as to 
the incidents detailed in her notes to 
file, although they constituted hearsay, 
they could be reduced to admissible 
form through her deposition testimony.) 
When Goodwin raised performance 
issues with Silver, he walked out of 
a meeting with her, asserting that his 
union rep and the commanding officer 
should have been present as “he felt he 
was being improperly disciplined.” Soon 
Goodwin and her supervisor concluded 
that rather than place a permanent 
negative record in his file, Goodwin 
should be transferred back to being a 
road officer, which meant losing a small 
list of perks. Goodwin complained 
about his treatment to his union 
representative, and subsequently in a 
meeting with a captain and a major but, 
the judge points out, he did not mention 
his religion or sexual orientation as a 
reason for his claim that he was being 
“targeted” by Sergeant Goodwin. While 
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the court concluded that the transfer was 
an adverse personnel action, despite no 
loss of rank or pay, in order to sustain 
the discrimination charges, he had 
to make an evidentiary link between 
his sexual orientation and/or religion 
and to provide comparators to prove 
that the action was discriminatory. 
He proposed several comparators, but 
the court concluded that none of them 
was a true comparator because of 
distinguishing facts. Judge Ruiz wrote 
that the “undisputed facts paint a picture 
of a detective who regularly engaged in 
insubordination and was unwilling to 
accept the critiques of his supervisor. 
More importantly, the factual record 
clearly establishes serious performance 
issues existed, which is the stated 
reason for Defendant’s decision to move 
Plaintiff to road patrol.” As such, if a 
prima facie case had been made out, 
it would be rebutted, and “Plaintiff 
makes no attempt to prove or point to 
evidence that these clear, obvious, and 
nondiscriminatory reasons were pre-
textual.” Judge Ruiz granted summary 
judgment to the Pembroke Pines D.D. 
and directed his clerk to close the case. 
Silver is represented by Allison Beth 
Duffie, Boca Raton, and Michelle C. 
Levey, Fort Lauderdale. Judge Ruiz 
was appointed by President Donald J. 
Trump.

ILLINOIS – Michael Briggs, a gay man, 
was employed by Savor Chicago, which 
had a contract to supply food to the 
McCormick Place Convention Center 
in Chicago. Under the union contract, 
employees are scheduled to work 
based on tiers of seniority that depend 
on frequency of engagement. Briggs 
claimed that he was discriminated 
against because of his sex (male), sexual 
orientation (“non-heterosexual”) and 
race (white) in terms of scheduling, 
alleging among other things that an 
alleged comparator, who is a black, 
received more engagements because 
of his friendship with the director of 

banquets. Unfortunately for Briggs, 
favoritism as such is not a violation 
of Title VII, and the court found no 
merit to his claim that the company 
discriminated against him by dropping 
him to the lowest seniority tier, since he 
had taken various leaves which left him 
less senior and subject to being dropped 
to a lower tier, unlike his alleged 
comparator, who had not taken leaves 
and thus had not decline assignments 
to the same degree as Briggs. Briggs 
also alleged that some co-workers had 
created a hostile working environment 
because of his sexual orientation. 
“Viewing the record in the light most 
favorable to Briggs,” wrote U.S. District 
Judge Thomas M. Durkin, “he was 
subjected to offensive behavior such 
as coworkers ‘misidentifying his name 
in a gender inappropriate way,’ and 
making ‘inappropriate comments of 
a sexually harassing nature.’ Some of 
these comments included being referred 
to (along with another coworker) as ‘day 
time friends, night time lovers,’ and a 
coworker asking if he was going to ‘get 
a free one’ (referring to oral sex) when 
Briggs bent over to tie his shoe.” The 
court found that this conduct was not 
“severe or pervasive,” and that when 
Briggs complained about it, an HR 
representative investigated. The court 
also noted that Briggs did not allege 
that the comments about which he 
complained had “impacted his ability to 
do his job (or that they had any impact 
on him at all).” The court granted 
the employer’s motion for summary 
judgment in Briggs v. SMG Food and 
Beverage LLC, 2022 WL 2915634, 
2022 U.S. Dist. LEXIS 131391 (N.D. 
Ill., July 25, 2022). Briggs is represented 
by Diana C. Taylor of ST Legal Group. 
Judge Durkin was appointed by 
President Barack Obama.

MISSOURI – Sabrina Briony Duncan, a 
transgender woman, sues her employer, 
Jack Henry & Associates (JHA), the 
employer’s health insurance plan, and 

companies with whom JHA contracts for 
administrative services under the plan, 
for refusing to cover facial feminization 
surgery recommended by her doctor as 
part of her “male-to-female transition 
process” and refers to the treatment 
standards of the World Professional 
Association for Transgender Health 
(WPATH) as authority. The defendants 
argue that under the terms of the plan, 
this is excluded as “cosmetic surgery” 
that is not medically necessary to 
treat an illness or disorder. Duncan’s 
suit invokes the Employee Retirement 
Income Security Act (ERISA) and the 
Americans with Disabilities Act (ADA). 
In Duncan v. Jack Henry & Associates, 
Inc., 2022 U.S. Dist. LEXIS 132980, 
2022 WL 2975072 (W.D. Mo., July 
27, 2022), U.S. District Judge Roseann 
A. Ketchmark denied the defendants’ 
motions to dismiss the ERISA claims, 
while granting the motion to dismiss the 
ADA claims. The judge found that the 
plaintiff had stated a claim calling for 
interpretation of the plan that was at least 
plausible at this stage of the litigation, 
and that the equitable and monetary 
remedies she sought were authorized 
by the statute. She also declined to 
dismiss a claim under the Parity Act, 
an amendment to ERISA specifying 
that employment benefit plans that 
cover both medical/surgical and mental 
health/substance use disorder benefits 
must ensure each category of benefits 
are treated the same, finding that the 
allegations of the complaint supported 
a plausible claim under this provision. 
However, the judge found that a claim 
against one of the contractors for failing 
to turn over certain requested study 
materials fell outside the statutory 
requirement of disclosures to plan 
beneficiaries. Most significantly, Judge 
Kretchmark found, based on Duncan’s 
pleadings about the nature of her gender 
dysphoria, that Duncan was not a person 
with a disability within the meaning 
of the ADA. The ADA’s exclusionary 
provision governing “gender identity 
disorders” that are not “not resulting 
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from a physical impairment” would, 
under a plain meaning interpretation, 
rule out Duncan’s claim that her 
employer violated the ADA by providing 
a plan (in this case, a self-funded plan of 
which the employer was designated as 
the administrator) that failed to cover 
the procedure in question because it was 
part of her transitional care. Some courts 
have found certain gender dysphoria 
discrimination claims to fall outside 
the exclusion, based on allegations that 
the plaintiff’s gender dysphoria had a 
physical basis, but in this case, Duncan 
managed to plead herself into the 
statutory exclusion by asserting in her 
complaint that her gender dysphoria was 
not caused by a physical impairment. 
Duncan is represented by the ACLU 
of Missouri and cooperating attorneys 
from Zuckerman Spaeder LLP. This 
part of the ruling could be appealed, but 
Judge Ketchmark provides what appears 
to be a detailed and cogent rationale for 
her conclusion. Judge Ketchmark was 
appointed by President Barack Obama.

NEBRASKA – This one is definitely 
strange and, we suspect, pro se, although 
the court doesn’t mention that. Elliott 
v. Roberts, 2022 WL 2818380, 2022 
U.S. Dist. LEXIS 128003 (D. Neb., 
July 19, 2022). The plaintiff had filed 
a petition for a name change to reflect 
her gender identity in the Douglas 
County, Nebraska, District Court. 
During the name-change hearing on 
April 21, 2022, the defendant, Omaha 
Douglas Federal Credit Union, through 
its counsel (the other defendant), Justine 
A. Roberts, objected by telephone to 
the granting of the name change. The 
Credit Union’s testimony was that it 
“believes the Petitioner is attempting 
to change his name to avoid liability 
on his debts and to further frustrate 
the efforts of his creditors to collect on 
their debts.” In this federal suit before 
Senior U.S. District Judge Richard G. 
Kopf, the plaintiff alleges that because 
of defendant’s objection, “she was not 

granted a name change to align with 
her gender identity.” She charges the 
defendants with “malpractice, emotional 
abuse, lbgtqa [sic] human rights [sic], 
discrimination sex and gender, verbal 
abuse, Threats/harassment/breaking the 
federal debt collection protection laws, 
violation of fair court hearings/trial, 
suspended business license/illegally 
under the federal court not allowed to 
practice law until legally active as of 
05/23/2022.” (You see why we surmise 
this is a pro se complaint?) She was not 
seeking to evade a debt, she insisted, 
just to have a legal name consistent 
with her gender identity, and all she 
was asking for in this federal suit was 
“my name change to become a woman.” 
A check of the judicial records in the 
state law case showed, however, that 
“Plaintiff has received the relief she 
seeks in her Amended Complaint in this 
court,” wrote Judge Kopf. “Mootness 
divests this court of subject matter 
jurisdiction. Accordingly, because the 
Douglas County District Court granted 
Plaintiff’s desired name change – which 
is the issue underlying all claims and 
requests for relief sought in this court 
– I will order Plaintiff to show cause 
why this case should not be dismissed 
without prejudice as moot.” Plaintiff 
was given one month to respond this 
decision. Judge Kopf was appointed by 
President George H.W. Bush.

NEW JERSEY – Nairah-Sahar Mutazz, 
described by Senior U.S. District 
Judge Robert B. Kugler in his opinion 
in Mutazz v. Amazon.com Services 
LLC, 2022 WL 2713974, 2022 U.S. 
Dist. LEXIS 123720 (D.NJ., July 13, 
2022), as “a homosexual woman,” was 
terminated for “job abandonment” after 
a series of incidents in which she had 
confrontations with co-workers and 
supervisors, beginning with a male co-
worker who insisted repeatedly that “You 
the type to want men. You want dick.” 
Her complaints to HR did not bring 
responses satisfactory to her, leading to 

further complaints. She was away from 
work while a particular complaint was 
being investigated when she learned 
that she had been terminated for job 
abandonment; she claimed she had not 
been notified to return to work. (This 
story sounds like old news concerning 
how fulfillment workers are sometimes 
treated at Amazon warehouses.) She 
brought claims of discrimination, hostile 
work environment, and retaliation 
under Title VII and state law against 
the employer and several individuals. 
Title VII claims only run against “the 
employer” – in this case a corporate 
entity – and not against the various 
individuals with whom plaintiff had 
confrontations, but they might be subject 
to state law liability. Judge Kugler 
granted motions to dismiss all claims 
against all defendants. Reading through 
the lengthy fact summary and analysis, 
it appears that plaintiff was subjected to 
possible sexual harassment by a male 
co-worker, the company handled her 
complaints poorly, and her frequency 
of complaining about things resulted 
in her receiving less than enthusiastic 
or expeditious assistance from HR 
personnel. In any event, the court found 
that her factual allegations were not 
adequate to support her legal claims. 
Although she was able to satisfy various 
pleading elements, the court concluded 
that she had failed to allege facts that 
would link her adversities with her sex 
or sexual orientation. “Plaintiff does not 
allege any additional facts that plausibly 
infer that other employees, or other 
complaints, were treated differently 
from her own or other members of her 
protected class,” wrote Judge Kugler. 
“Put simply, Plaintiff’s claim resembles 
the conclusory allegations form which 
courts in this Circuit have declined to 
find an inference of discrimination.” The 
court found the factual allegations going 
to harassment insufficient to meet the 
“severe or pervasive” test set by federal 
caselaw, and found similar fault with the 
allegations underlying the retaliation 
claim. Plaintiff had also asserted an 
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“aiding and abetting” claim under the 
NJ statute against certain individuals, 
but the court found the lack of an 
indispensable element, since “aiding 
and abetting” requires the plaintiff to 
show that the employer committed an 
unlawful act, the defendant was aware 
and his or her own conduct knowingly 
and substantially assisted the employer’s 
“principal violation.” But in this case the 
court had decided to dismiss all claims 
against the employer, so there was no 
“principal violation” as to which the 
individual defendants had “aided and 
abetted” the employer to commit. Title 
VII is a discrimination statute. Lots 
of bad treatment of employees does 
not violate Title VII if the employee 
cannot plausibly allege facts showing 
that the bad treatment they received 
was “because of” a forbidden ground 
under the statute. The plaintiff is 
represented by Catherine Wellington 
Smith, of Derek Smith Law Group, 
PLLC, Philadelphia. Judge Kugler was 
appointed by President George W. Bush.

NEW YORK – In Lopez v. United States 
Department of the Interior, 2022 U.S. 
Dist. LEXIS 119458 (S.D.N.Y., July 6, 
2022), Chief U.S. District Judge Laura 
Taylor Swain found that it was probably 
appropriate for the federal court to 
abstain from becoming involved in a 
controversy between Mariah Lopez, a 
transgender rights activist, and various 
federal and state officials and agencies, 
as part of Lopez’s campaign to scuttle 
a development proposal involving 
construction of a beach and soccer 
fields in Hudson River Park between 
Christopher Street and the Gansevoort 
Peninsula. Lopez contends that this 
is a site of historic significance for 
LGBTQ people, among many others. 
She asserts that as the adopted daughter 
of transgender activist Sylvia Rivera, 
whose ashes were scattered in this area 
in 2002, she will suffer irreparable 
harm if the project continues, in the 
form of “psychic pain and a sense of 

personal loss, including part of her own 
identity, which may never be restored.” 
Lopez claims that the NY State Historic 
Preservation Office, which rejected a 
proposed to designate this stretch of 
the riverfront for historic preservation, 
conducted a study that was “flawed, 
deficient, inadequate; intentionally 
misleading” and was essentially catering 
to the interests of “wealthy white 
developers” in a “rubber stamp approval 
process.” She charges that the relevant 
communities – “minority groups, 
including those who are Black, Latino, 
gender nonconforming, homeless and 
poor” – were excluded from the process 
of approving this project, which will 
replace “TLGBQ+ communities [with] 
white, cis, hetero sunbathers.” However, 
she filed an Article 78 proceeding with 
in Albany County Supreme Court before 
filing this federal lawsuit, denominated 
Lopez v. Hochul, Ind. No. 781-22, 
and has already obtained temporary 
injunctive relief against the project 
going forward, while the state court 
has not yet issued a decision on more 
a preliminary injunction, although that 
court did not bar certain preparatory 
aspects of the project from proceeding. 
In concluding that abstention is the 
proper course for the federal court 
at this point, Judge Swain explained, 
“There is arguably property at issue, 
of which the state court has assumed 
jurisdiction; the federal forum is not 
less inconvenient than the state forum in 
which the parties are already litigating 
the matter; staying or dismissing the 
action will avoid piecemeal litigation; 
the state-court action was filed first 
and has advanced well beyond the stage 
of litigation in this court; federal law 
does not necessarily provide the rule of 
decision; and, finally, state procedures 
are adequate to protect Plaintiff’s federal 
rights.” The court issued an order to 
show cause, giving Lopez until August 5 
to “show cause why the Court should not 
abstain from exercising jurisdiction in 
this action.” She denied Lopez’s motion 
for preliminary injunctive relief without 

prejudice. Although the judge had 
granted Lopez’s motion to proceed in 
forma pauperis on July 5, she certified 
“that any appeal from this order would 
not be taken in good faith, and therefore 
IFP status is denied for purpose of an 
appeal.” Judge Swain was appointed by 
President Bill Clinton.

PENNSYLVANIA – A transgender 
woman is suing Independence 
Blue Cross, alleging that it denied 
health insurance coverage for facial 
feminization surgery in violation of anti-
discrimination laws, and she wishes to 
proceed anonymously as “Jane Doe.” In 
Doe v. Independence Blue Cross, 2022 
WL 2905252, 2022 U.S. Dist. LEXIS 
130152 (E.D. Pa., July 22, 2022), Senior 
U.S. District Judge Timothy J. Savage 
granted the plaintiff’s motion to proceed 
as Jane Doe. “Plaintiff has shown a 
reasonable fear of severe harm,” wrote 
Judge Savage. “She avers that she has 
‘been insulated, isolated, and assaulted 
for being trans.’ She fears that disclosure 
of her personal identity will cause 
her ‘severe harm because of society’s 
discrimination against trans people.” 
Her fairs are reasonable,” wrote the 
judge, quoting from the National Center 
for Transgender Equality’s Report of the 
2015 U.S Transgender Survey, showing 
the high proportion of transgender 
people who encounter discrimination, 
harassment, and violence. The court 
found that the factors weighing in favor 
of anonymity far outweighed the factors 
against anonymity, finding that “there is 
no discernable significant public interest 
in disclosing of plaintiff’s identity 
weighing in favor of disclosure. The 
issues can be considered and decided 
without revealing plaintiff’s identity.” 
However, a copy of the original 
complaint bearing plaintiff’s name will 
be filed under seal. “All documents 
and other papers filed in this action 
containing the plaintiff’s identity shall 
substitute Jane Doe for her named” 
ordered the judge.
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WEST VIRGINIA – Lora Leigh McCoy, 
suing pro se, alleged that her employer, 
Frontier Communications, subjected her 
to a hostile work environment based on 
her gender/sexual orientation. McCoy v. 
Frontier Communications, 2022 U.S. 
Dist. LEXIS 12837 (S.D. W. Va., July 
13, 2022). Under a standing order of the 
court, the pro se complaint was referred 
to a magistrate judge for a Report and 
Recommendation. The magistrate judge 
found that the plaintiff’s allegations 
“were not sufficiently ‘severe or 
pervasive’ to establish a hostile work 
environment under the prevailing 
case law.” Among other things, she 
did not allege that the harassment was 
perpetrated by supervisor or managers, 
or that she had reported this harassment 
by co-workers to the employer. In hostile 
environment cases, the Supreme Court 
has held that vicarious liability of the 
employer is limited to acts of supervisors 
or managers, which can be imputed to the 
company. Acts of co-workers cannot by 
themselves be imputed to the employer, 
which is the only entity amendable to suit 
under Title VII. So, an employee with a 
claim of hostile environment based on 
the acts of co-workers had to bring the 
matter to the employer for resolution if 
she is to hold the employer accountable 
for failure to take reasonable steps 
in response to such complaints. The 
magistrate recommended dismissing 
the complaint. In her objections to the 
magistrate’s report, McCoy “does not 
really grapple with the analysis” in 
the magistrate’s report, wrote Senior 
District Judge David A. Faber, asserting 
that “She cannot create a disputed issue 
of material fact and defeat summary 
judgment by making vague and 
generalized allegations,” and ordered 
that the case be dismissed. The court 
never discusses the details of McCoy’s 
allegations. Judge Faber was appointed 
by President George H.W. Bush.

WISCONSIN – In In the Interest of 
C.G., a person under the age of 18: 

State of Wisconsin v. C.G., 2022 WI 
60, 2022 Wisc. LEXIS, 85, 2022 WL 
2517266 (Wis. Sup. Ct., July 7, 2022), 
the Wisconsin Supreme Court ruled 
that a teenager convicted of sexually 
assaulting a younger male teen, who 
entered the juvenile justice system as a 
male, was not entitled, upon realizing 
her transgender identity, to obtain a legal 
name-change. According to the court’s 
account, several teens were handing 
out in a bedroom, two of whom held 
down young Alan while the petitioner, 
C.G., then identifying and presenting 
as male, gave Alan oral sex, which 
the court characterizes as “a heinous 
act that forever changed Alan’s life.” 
(This due to the shame and humiliation 
Alan felt when word got around as to 
what had happened.) Ella (as she now 
identifies) complains that “she is bound 
to ‘out herself’ as a male anytime she is 
required to produce her legal name,” but 
a statute precludes her from obtaining a 
legal name change because she is a sex 
offender. In response to her complaint, 
the state argued that she was free to use 
an alias provided that she notify the 
Department of Corrections in advance of 
her intent to do so. “Consistent with well-
established precedent,” wrote Justice 
Rebecca Grassl Bradley for the court, 
“we hold Ella’s placement on the sex 
offender registry is not a ‘punishment’ 
under the Eighth Amendment. Even 
if it were, sex offender registration is 
neither cruel nor unusual. We further 
hold Ella’s right to free speech does 
not encompass the power to compel 
the State to facilitate a change of her 
legal name.” After noting the novelty of 
Ella’s 1st Amendment claim, the court 
explained, “Few courts have addressed 
this issue. Among those that have, none 
have held that a prohibition on changing 
a person’s legal name, standing alone, 
implicates the right to free speech. 
If a person is free to use a different 
name in day-to-day affairs, statutory 
restrictions on changing a person’s 
legal name have not been understood 
to restrict speech or expression.” Ella 

had argued that responding to a request 
to show identification is expressive 
conduct, enjoying 1st Amendment 
freedom of speech protection, but 
the court disagreed. “The act of 
producing identification is conduct 
unprotected by the 1st Amendment,” 
wrote Justice Bradley. The Supreme 
Court affirmed the order of the court of 
appeals, which had denied her 8th and 
1st Amendment claims. The court also 
rejected a “compelled speech” claim. 
A concurring opinion by Justice Brian 
Hagedorn differed with the court on its 
method of analyzing the 8th Amendment 
claim, but reached the same result. 
However, he wrote several paragraphs 
responding to the court’s decision to use 
Ella’s preferred name and pronouns in 
writing the opinion, even as the court 
was rejected her challenge to the statute 
precluding a legal name change for 
her. Hagedorn asserted that the court 
should be “scrupulously neutral rather 
than assume that pronouns are for 
choosing. These matters of grammar 
have downstream consequences that 
counsel caution, particularly as a court 
of law where such decisions could 
have unknown legal repercussions.” 
Justice Ann Walsh Bradley dissented. 
Although she agreed with the majority’s 
8th Amendment holding, she challenged 
its 1st Amendment analysis, charging 
that the majority “takes an overly 
restrictive view of expressive conduct 
and denigrates the import of a legal 
name. She would apply strict scrutiny, 
arguing that “the question boils down 
to whether the State has met its burden 
to show that this statutory restriction is 
narrowly tailored to serve a significant 
government interest – as applied to Ella. 
If not, then such a restriction cannot 
be constitutionally applied to Ella’s 
circumstances.” This Justice Bradley (as 
distinguished from the Justice Bradley 
who wrote for the court) concluded that 
“Ella has established a violation of her 
1st Amendment rights and that the State 
has not met its burden to demonstrate 
that Ella should be categorically 
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banned from filing a petition for a name 
change.” Her dissent was joined by 
Justices Rebecca Frank Dallet and Jill 
J. Karofsky. Thus, result in the seven-
member court was 7-0 in rejecting 
the 8th Amendment claim, but 4-3 in 
rejecting the 1st Amendment claim. C.G. 
is represented by Assistant State Public 
Defender Cary E. Bloodworth. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

UNITED STATES SENTENCING 
COMMISSION – As Law Notes has 
reported several times, the United 
States Sentencing Commission has 
not had a quorum or the ability to act 
since 2018. This has affected LGBTQ 
prisoners in many ways, including those 
incarcerated who seek reduction of 
sentences, compassionate release due to 
illness, or other implementation of new 
federal law, such as the First Step Act, 
reclassifying certain offenses. It has also 
fostered conflicting rulings regarding 
compassionate release and standards for 
same under new COVID-19 regulations. 
On May 12, 2022, President Biden 
nominated a slate of seven new members 
for the seven-member Commission, 
which was created as an agency of the 
judicial branch. Nominees therefore 
need not resign a federal judgeship to 
be appointed, and in fact the statute 
requires that at least three members 
be federal judges. No more than four 
members can be of the same political 
party, and the terms of the members 
are six years. 28 U.S.C. §§ 991, 992. 
President Biden nominated U.S. District 
Judge Carlton Reeves (S.D. Miss.) to 
be chair. Vice Chair nominee is Iowa 
Public Defender Laura Mate. The other 
five nominees are: Claire McCusker 

Murray (of New Jersey, associate White 
House Counsel during the Trump 
Administration); Third Circuit Judge 
Luis Restrepo (of Pennsylvania); U.S. 
District Judge Claria Horn Boom (E.D. 
Ky.); former U.S. District Judge John 
Gleeson (E.D.N.Y.); and former U.S. 
Attorney Candice Wong (of the District 
of Columbia). The Senate held hearings 
on June 8, 2022, but there has been 
no further action on the nominations. 
No nominee is identified by the White 
House as a member of the LGBTQ 
community.

ARIZONA – This is one of nine related 
pro se cases brought by African-
American transgender federal prisoner 
Antonio Crawford that are pending in 
the Tucson Division of the District of 
Arizona before U.S. District Judge John 
C. Hinderaker (Trump). Crawford sought 
a TRO for a permit for “female only” 
officer searches in Crawford v. Tubb, 
2022 U.S. Dist. LEXIS 120889 (D. Ariz., 
July 8, 2022). Judge Hinderaker ordered 
expedited service and response by the 
Bureau of Prisons within fourteen days. 
BOP made an “individualized” decision 
and granted the female officer search 
status that Crawford was demanding. 
Judge Hinderaker then found the request 
for the TRO to be moot, since Crawford 
has received the specific relief sought 
in the TRO. Judge Hinderaker cites 
Rosemere Neighborhood Ass’n v. U.S. 
Environmental Protection Agency, 581 
F.3d 1169, (9th Cir. 2009). [Note: The 
absence of a jump cite after the comma 
is not a typo, it appears that way in the 
decision – perhaps because Rosemere 
reversed a finding of mootness in an 
environmental case when “voluntary 
cessation” by a polluter failed to satisfy 
the court that the pollution would not 
resume. Analytically, this case involves 
not traditional “voluntary cessation” 
but the failure to apply an exception to 
general search rules.] Crawford argued 
that, since she could still be searched by 
male officers in “exigent circumstances” 

or the permit could be ignored, the case 
was not moot for two reasons: (1) the 
facility could deem non-exigent searches 
to be exigent, defeating the purposes of 
the permit; and (2) the isolated failure 
to honor her permit would be “capable 
of repetition yet evading review” – 
under C.F. ex rel Farnan v. Capistrano 
Unified Sch. Dist., 654 F.3d 975, 983 
(9th Cir. 2011). Judge Hinderaker found 
that Crawford failed to meet her burden 
of showing the likelihood of either 
scenario by producing something more 
than speculation. There is no need for 
preliminary relief at this stage. It is 
unclear where this or the other cases 
are ongoing. One claim Crawford made 
is that transgender accommodations 
are racially biased, with Black inmates 
receiving less favorable treatment. 
The following is worth quoting from 
the BOP’s papers opposing the TRO: 
“Plaintiff is one of four African 
American transgender inmates at 
USP Tucson to obtain the female-only 
pat search exception. Ten White, one 
Hispanic, and one Native American 
transgender inmates also have requested 
and received the female-only pat search 
exception. Currently, 124 transgender 
inmates are housed at USP Tucson. 
Of these, 23 are African American, 
72 White, 15 Hispanic and 13 Native 
American. Thus, 17.39% of African 
American, 12.50% of White, 6.67% of 
Hispanic and 7.69% of Native American 
transgender inmates at USP Tucson 
have received the female-only pat 
search exception.” This may come back 
to haunt them. Regulations under the 
Prison Rape Elimination Act, 28 C.F.R. 
§ 115.15 (effective August 2015), provide 
that cross-gender searches are prohibited 
for all transgender and intersex inmates 
absent exigent circumstances. BOP, 
by its own admission, seems out of 
compliance more than 80% of the time 
at FCI-Tucson.

CALIFORNIA – This short screening 
order, involving pro se transgender 
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inmate Lyralisa Lavena Stevens, may be 
the tip of an iceberg – or several icebergs. 
Here, she claims that staff denied her 
consideration for “elderly parole” and 
that she has been misgendered by use 
of male pronouns in violation of the 
Prison Rape Elimination Act [PREA]. 
U.S. Magistrate Judge Stanley A. 
Boone dismisses her case without 
prejudice and with leave to amend, in 
Stevens v. Smith, 2022 WL 2954369, 
2022 U.S. Dist. LEXIS 132503 (E.D. 
Calif., July 26, 2022). As previously 
observed by Law Notes, in the Eastern 
District of California there is no 
District Judge assigned to this case. 
Stevens is a frequent litigator, and she 
currently has an appeal pending before 
the Ninth Circuit on denial of gender 
confirmation surgery. No. 19-15838. 
Here, Judge Boone rules that the claim 
about “elderly parole” cannot be raised 
under 42 USC § 1983 but must be filed 
as a petition for habeas corpus, because 
it affects the duration of sentence. [Note: 
For readers, “elderly parole,” authorized 
by California Penal Law § 3005, 
accelerates consideration for parole for 
inmates who have served more than 
twenty years who are age 50 or older.] 
Ironically, her case on appeal, for 
which the 9th Circuit appointed counsel 
and has put on the calendar for oral 
argument, raises the issue of whether 
res judicata can bar Stevens’ claim for 
confirmation surgery under § 1983 after 
she lost a petition for habeas corpus 
relief on this issue in state court. As to 
the misgendering, Stevens can re-file 
– but she cannot rely solely on PREA, 
because it has no implied cause of 
action, citing Blessing v. Firestone, 520 
U.S. 329, 340-41 (1997). The Supreme 
Court has granted certiorari in Health 
& Hospitals Corp. of Marion County v. 
Talevski, No. 21-806, to be heard in the 
term beginning October 2022. Talevski 
is a nursing home patients’ rights 
case: it does not involve prisons. More 
fundamentally, however, it questions 
the underpinnings of Blessing: namely, 
whether a federal Spending Clause 

statute (like PREA, the Affordable Care 
Act, the Rehabilitation Act, and so many 
others) can ever be read to imply a cause 
of action, if Congress did not explicitly 
specify one, separately from the general 
cause of action for violation of “federal 
laws” found in § 1983. Stay tuned.

COLORADO – Gay pro se inmate 
Nicolas Rigato had a kitchen job when 
he claims an officer (Joshua Compton) 
subjected him to multiple body searches 
and repeated fondling of his genitals. 
Rigato filed several complaints under the 
Prison Rape Elimination Act [PREA], 
after which he alleges that he was 
subjected to retaliation. He also claims 
that the “food sergeant” knew about 
other occasions of sexual harassment by 
Compton and of Compton’s “history.” 
He said that the sergeant caused him 
to be “demoted” in the kitchen and 
ultimately fired from his job, which he 
says was also discriminatory, because 
straight inmates were never fired 
from kitchen work without compiling 
a history of work violations – and he 
had none. The sergeant allegedly told 
Rigato to stop “whining like a bitch . . 
. and get [your] lazy faggot ass back to 
work.” Rigato tried to declare a mental 
health “emergency,” but his counselor 
said “not over your job you don’t.” 
Rigato alleges he replied: “it’s not over 
my job, it’s about sexual abuse . . . by 
[Compton] . . . . I’ve already called 
PREA and I need to declare a mental 
health emergency, I’m not okay . . . . 
it’s been an ongoing issue and I can’t 
get any help . . . . Compton won’t stop 
touching my balls . . . . this is really 
messing with me. . . .” The counselor 
“purportedly responded with ‘well, 
my advice to you is this, life sucks and 
then you die.’” Rigato sued Compton, 
the food sergeant, the mental health 
counselor, a mental health supervisor, 
and a lieutenant. U.S. Magistrate Judge 
Kristen L. Mix issues a Report and 
Recommendation [R & R] in Rigato 
v. Kirkman, 2022 U.S. Dist. LEXIS 

125040 (D. Colo., July 14, 2022). The R 
& R recommends dismissal for failure 
to state a claim of most claims and 
defendants, except Compton (who is not 
discussed as a movant and apparently 
remains in the case). The R & R is 
unnecessarily lengthy, and some of the 
prolix analysis is omitted in this report. 
Some of the recommendations are 
erroneous. Judge Mix finds that Rigato 
has no due process protected interest in 
his employment in the kitchen. She also 
finds that Rigato is not a member of a 
protected class, so his equal protection 
claim is analyzed as a “class of one” – 
to which he has no similar comparators. 
This is wrong. He is a member of a 
protected class, even if the scrutiny is 
rational basis. The class is framed not 
as a “class of one” but as gay inmates 
fired without disciplinary record versus 
straight inmates kept employed until they 
accrue a disciplinary record. See Price-
Cornelison v. Brooks, 524 F.3d 1103, 
1114 (10th Cir. 2008) (Equal Protection 
claim stated against police for refusing 
to enforce protective orders in domestic 
cases involving lesbian couples – “we 
cannot discern on this record, a rational 
reason to provide less protection to 
lesbian victims of domestic violence 
than to heterosexual domestic violence 
victims”). Judge Mix recommends 
that claims of sexual harassment 
under the Eighth Amendment be 
dismissed without prejudice as to the 
supervisory defendants for failure to 
allege sufficient knowledge of the risk 
to Rigato. Claims against the mental 
health counselor should likewise be 
dismissed without prejudice because 
they amount to a disagreement about 
mental health treatment, which does 
not violate the Eighth Amendment. 
This is questionable, as to deliberate 
indifference to health; but, in this 
writer’s view, the pleadings are 
sufficient to allege a claim against the 
counsellor for deliberate indifference 
to Rigato’s safety under the Eighth 
Amendment (Farmer v. Brennan, 511 
U.S. 825, 834 (1994)). All staff are 
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required to report and act on complaints 
of sexual abuse under PREA – see 28 
C.F.R., Subpart 115. Rigato can try to 
replead. Judge Mix finds that there is a 
First Amendment claim for retaliation 
after Rigato filed PREA complaints 
and grievances. Tenth Circuit precedent 
does not allow compensatory damages 
without “physical injury” under the 
Prison Litigation Reform Act [PLRA], 
42 U.S.C. § 1997e(e). Compare Searles 
v. Van Bebber, 251 F.3d 869, 876 (10th 
Cir. 2001) (no recovery for violation of 
First Amendment itself without physical 
injury) with Rowe v. Shake, 196 F.3d 
778, 781 (7th Cir. 1999) (may recover 
for constitutional tort without physical 
injury). The R & R correctly found that 
punitive and “nominal” damages are 
still allowed. The R & R neglected, 
however, to note that § 1997e(e) of the 
PLRA was amended subsequent to 
Searles to take account of PREA. The 
exclusionary language in § 1997e(e) 
now allows compensatory emotional 
distress damages for a victim of a sexual 
act under PREA. At least at the motion 
to dismiss stage, the compensatory 
claims should stand. A final note: so far, 
all defendants (including Compton) are 
represented by the Colorado Attorney 
General. Should some of the other 
defendants survive pleadings, there 
could be a conflict of interest between 
them and Compton – if they all have 
the same attorney, and the DOC decides 
to throw Compton under the bus. See 
Dunton v. Suffolk County, 729 F.2d 
903, 907-909 (2d Cir. 1984) (plaintiff 
loses favorable verdict for this reason 
– applied in Tenth Circuit by Chavez 
v. New Mexico, 397 F.3d 926, 840 (10th 
Cir. 2005)). There is enough here not 
only for the District Judge to overturn 
the R & R, but to order appointment of 
counsel.

CONNECTICUT – Pro se inmate 
Thelbert L. Hampton requested a 
copy of his HIV treatment records, 
and the medical records department 

sent Hampton’s records to a different 
inmate. Hampton sued for violation of 
his constitutional right to privacy under 
Powell v. Schriver, 175 F.3d 107, 111-
2 (2d Cir. 1999), naming the medical 
records clerk and two supervisors. In 
Hampton v. Shea, 2022 WL 2906821 
(D. Conn., July 22, 2022), U.S. District 
Judge Victor A. Bolden (appointed by 
President Barack Obama) dismissed 
without prejudice. While Powell 
remains good law, Hampton did not 
specifically allege that the medical 
records clerk personally caused his 
records to be sent to the wrong inmate. 
Judge Bolden faults Hampton for not 
saying that the medical records clerk 
personally sent his records, when “it is 
equally possible that the records were 
sent by another staff member.” This 
seems contrived to this writer, because: 
(1) the clerk had personally responded 
to other requests of Hampton; and 
(2) the clerk personally responded to 
the other inmate (who got Hampton’s 
records) that “new procedures had been 
implemented to address the situation.” 
With favorable inferences, this seems 
sufficient to satisfy notice pleading, with 
any mistake of named party correctable 
under F.R.C.P. 15. It is difficult to see 
how Hampton could be surer on an 
amended pleading. More substantively, 
Judge Bolden finds that the allegations 
sound in negligence and not in 
constitutional tort. This writer agrees. 
See Daniels v. Williams, 474 U.S. 327, 
330 (1986) (negligence, inadvertence, or 
mistake insufficient); accord Davidson 
v. Cannon, 474 U.S. 344, 347 (1986). 
See also, Williams v. Miller, 2019 WL 
4645509, at *4 (N.D.N.Y. Aug. 28, 2019), 
report and recommendation adopted, 
2019 WL 4643787 (N.D.N.Y. Sept. 
24, 2019) (inadvertent disclosure of 
inmate’s medical records not actionable 
under § 1983). As to the supervisors, 
no claim is stated on these facts under 
Tangreti v. Bachmann, 983 F.3d 609, 
617-18 (2d Cir. 2020). Judge Bolden 
holds that Hampton is not entitled to a 
declaratory judgment, because the case 

involves only past occurrences, citing 
Orr v. Waterbury Police Dep’t, 2018 
WL 780218, at *7 (D. Conn. Feb. 8, 
2018). 

CONNECTICUT – Superior Court 
Judge Corrine Klatt held a one-day 
trial on pro se, gay, HIV-positive 
inmate Anibal Bobé’s petition for 
a writ of habeas corpus in Bobé v. 
Commissioner of Correction, 2022 
WL 2914618 (Conn. Super., July 25, 
2022), before denying the writ. Bobé, 
serving 36 years in connection with 
pornography (19 years suspended), first 
sued in March of 2020, alleging fear of 
assault because of his time, and fear of 
contracting COVID-19, because of his 
HIV. He sought a single cell or a home 
release. Bobé was not assaulted by a 
cellmate, but he did contract COVID-19 
(unknown source) in December of 2020, 
from which he recovered. In February 
2021, the Connecticut Attorney General 
sought indefinite adjournment of trial 
because of calendaring problems, which 
was granted, per the “Case Detail” in 
Connecticut’s electronic filing records. 
Judge Klatt held the trial in May of 
2022, some 26 months after filing. 
The evidence showed that Bobé’s HIV 
was under control and that his viral 
count was not detectable, such that 
his HIV presented no enhanced risk 
of COVID-19. While Bobé did not 
prove his case, there have been class 
action constitutional challenges to 
Connecticut’s prison COVID-19 policy 
– see, e.g., McPherson v. Lamont, 457 
F.Supp.3d 67 (D. Conn. 2020) – which 
Judge Klatt does not mention. 

GEORGIA – Transgender prisoner 
Christina Alicia Lynch, pro se, sues 
for deliberate indifference to her 
serious medical needs in Lynch v. 
Ward, 2022 WL 2392868 (M.D. Ga., 
July 1, 2022). She had previously sued 
for same in Lynch v. Lewis, 2015 WL 
1296235 (M.D. Ga. Mar. 23, 2015), and 
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the Georgia DOC agreed to provide 
hormones, assessment for facial hair 
removal, and other considerations for 
transgender patients per standards of 
the World Professional Association for 
Transgender Healthcare [WPATH]. 
Chief U.S. District Judge Marc T. 
Treadwell, who has the current case, 
refers to the earlier resolution as the 
product of “settlement negotiations”; but 
the “agreement” was never reduced to 
writing in 14-cv-24 (M.D. Ga.), nor did 
the prior federal judge keep continuing 
jurisdiction. Instead, there was a joint 
dismissal without prejudice. Lynch was 
paroled, and she is now reincarcerated. 
She finds herself unable to “enforce” 
the earlier agreement – although she 
apparently is getting hormones, because 
she does not sue for them – because the 
case was closed and any claims under 
the “agreement” would sound under 
Georgia contract law and are barred by 
sovereign immunity. [Practice Note: Get 
your agreement on the record and ask 
the federal judge to keep jurisdiction for 
enforcement.] Judge Treadwell allows 
Lynch to proceed on a claim about facial 
hair removal, even though the promise 
to “assess” it was made more than two 
years ago (the limitations period under 
Georgia law for § 1983 cases), because 
a continuing failure to provide hair 
removal tolls the statute. Thus, her claim 
continues to be timely when Georgia 
DOC continues to refuse facial hair 
removal services. Smith v. Shorstein, 
217 F. App’x 877, 881 (11th Cir. 2007); 
Brown v. Roberts, 2010 WL 1258028, 
at *1 (M.D. Ga., Mar. 26, 2010). (This 
does not mean she will win this on 
the merits under Keohane v. Florida 
DOC. See 981 F.3d 999 (11th Cir. 2020), 
denying en banc rehearing of 952 F.3d 
1257 (11th Cir. 2020), which fractured 
on “transitional” trans care under 
Eighth Amendment).) Judge Treadwell 
notes (but finds he need not apply) the 
tolling available by emergency orders 
of the Georgia Supreme Court affecting 
limitations in “all matters” for several 
months in 2020, due to COVID-19. See 

Cooper v. Georgia Dep’t of Corr., 2022 
WL 798033, at *3-*4 (M.D. Ga., Mar. 
15, 2022) (applying orders to prisoner 
case). Advocates with a close limitations 
issue may wish to check for such orders 
in their jurisdiction. Judge Treadwell 
was appointed by President Obama. 

ILLINOIS – This case is about a federal 
transgender inmate who filed for a writ 
of habeas corpus because she lost good 
time, allegedly for verbally disrespecting 
and threatening an officer. Senior U.S. 
District Judge J. Phil Gilbert denied 
relief to pro se petitioner Marcus Choice 
Williams in Williams v. Sproul, 2022 
WL 2439969 (S.D. Ill., July 5, 2022). A 
dispute arose between Williams and an 
officer about access to a bra and panties 
while in a Special Housing Unit. At 
first, Williams asked to call a doctor as 
a witness to explain “her state of mind” 
due to her gender dysphoria. She was 
denied this witness without explanation 
on the record, and the Bureau of Prisons 
granted her appeal. At a second hearing, 
she asked for inmate witnesses (but 
not the doctor), but she was not able to 
identify the witnesses by name, number, 
or location. Essentially, her defense 
changed from “I was disturbed” to “I 
didn’t do it.” Judge Gilbert said there was 
“some” evidence (the officer’s statement) 
that supported the finding of a rules 
violation. There is a good discussion 
of prison disciplinary due process and 
the “some evidence” standard in prison 
disciplinary proceedings for advocates 
who have these issues. There are also 
good dicta (not helpful here) about 
the stress caused by gender dysphoria. 
Suggesting that in some cases, such 
stress could be a psychological defense 
to these kind of charges, Judge Gilbert 
writes: “[N]othing in this order disputes 
that gender dysmorphia, especially 
for an incarcerated individual, causes 
anxiety, depression, panic attacks, and 
other serious psychological and physical 
symptoms,” citing Campbell v. Kallas, 
936 F.3d 536, 538 (7th Cir. 2019); the 

DSM-V; and Iglesias v. Fed. Bureau of 
Prisons, 2021 WL 6112790, at *2 (S.D. 
Ill. Dec. 27, 2021). Judge Gilbert was 
appointed by President George H.W. 
Bush.

KENTUCKY – Pro se plaintiff Melvin 
Porter Carson is a transgender prisoner 
who sued for violation of civil rights 
through harassment, retaliation for 
filing a complaint under the Prison 
Rape Elimination Act [“PREA”], 
violation of the Eighth Amendment, 
and discrimination. In Carson v. 
Crews, 2022 WL 2758541, 2022 U.S. 
Dist. LEXIS 124736(W.D. Ky., July 
14, 2022), Chief U.S. District Judge 
Greg N. Stivers (Obama) dismissed 
all claims except the Equal Protection 
one. Carson claimed: verbal taunts of 
which the DOC commissioner and 
warden were aware, pretextual searches 
and movements, verbal harassment 
and “cornering” of Carson in out-
of-the-way places where an officer 
(Amanda Harper) could physically 
harass Carson and touch herself 
without being observed, retaliation by 
Harper’s husband (who is a Major) after 
Carson filed a PREA complaint, and 
generalized disparate treatment because 
of Carson’s transgender status. Judge 
Stivers found allegations insufficient 
to keep the Commissioner and Warden 
in the case. The retaliation claims 
against the Major were de minimus 
legally because Carson’s movement 
was not disciplinary and conditions 
in the new cell were comparable. The 
sexual harassment claims against 
Harper are dismissed under the Eighth 
Amendment. Judge Stivers collects a 
string of citations (mostly over twenty 
years old) that hold that verbal sexual 
abuse is not actionable. Some of them 
have been largely overruled. See, e.g., 
Crawford v. Cuomo, 796 F,3d 252 (2d 
Cir. 2015), limiting Boddie v. Schnieder, 
105 F.3d 857, 859-61 (2d Cir. 1997), 
which Judge Stivers cites. [Note: The 
Second Circuit later affirmed qualified 
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immunity to the Crawford defendants 
under Boddie, because the law was 
not clearly established at the time of 
the incident. Advocates with this issue 
in a damages case like this one should 
scrutinize whether older dismissals 
were for qualified immunity and if 
the behavior occurred after a more 
protective standard had been clearly 
established.] PREA’s prohibition of 
“voyeurism” by staff – 28 C.F.R. § 
115.6(8) – is not mentioned. Judge 
Stivers lets the case proceed under the 
Equal Protection Clause, which will 
allow Carson to make arguments about 
some of the same conduct. The judge 
allows the claims only against Officer 
Harper and writes only two sentences 
about it, without citing any authority. 
There is controlling authority: Davis v. 
Prison Health Services, 679 F.3d 433, 
438-9 (6th Cir. 2012) (denying prisoner 
a job because of sexual orientation 
violates the Equal Protection Clause). 
This case is an example of using the 
Equal Protection Clause to ensure 
LGBTQ equality, even if the underlying 
treatment raises no independent Eighth 
Amendment violation.

MICHIGAN – Inmate Jamar Walker, 
sexual orientation and gender identity 
unknown, sued for violation of his civil 
rights after an officer (Martin) allegedly 
repeatedly sexually assaulted him, 
including finger rape, while making 
comments, according to Walker’s 
complaint, that suggest Office Martin 
perceived Walker to be gay. In Walker 
v. Martin, 2022 U.S. Dist. LEXIS 
133810, 2022 WL 2980593 (W.D. Mich., 
July 28, 2022), U.S. District Judge 
Jane M. Beckering allows damage 
claims against Martin to proceed. 
She dismisses with prejudice claims 
for injunctive and declaratory relief, 
because Walker has been transferred to 
a different prison; and she also dismisses 
with prejudice claims against the 
supervisory defendants for insufficient 
pleading of supervisory liability. The 

opinion faults Walker for relying on 
respondeat superior, although there are 
details about supervisory defendants’ 
mishandling both his grievances and 
his PREA complaints – a holding that 
breaks no new ground. In this writer’s 
view, the dismissals, which occurred 
prior to service, should have been 
without prejudice. This writer is aware 
of no support for summary dismissal 
of a pro se complaint with prejudice 
at screening, where it is capable of 
cure by amendment. The plaintiff 
is entitled to one amendment “as a 
matter of course,” under F.R.C.P. 15(a)
(2) and “freely” thereafter. See Colvin 
v. Caruso, 605 F.3d 282, 295 (6th Cir. 
2010) (quoting rule). Dismissals are 
“without prejudice” as a default rule in 
the Sixth Circuit. Ernst v. Rising, 427 
F.3d 351, 355, 366-68 (6th Cir. 2005) 
(en banc). Accord Kensa v. Corizon, 
Inc., 5 F.4th 646, 652-3 (6th Cir. 2021); 
Stewart v. IHT Ins. Agency, 990 F.3d 
455, 457 (6th Cir. 2021). Judge Beckering 
was appointed by President Biden last 
year. The reported opinion is unsigned, 
and the Docket Number has no judge’s 
initials. The assigned judge was found 
on PACER, where the order that the 
dismissal is “with prejudice” appears as 
Docket No. 7. The “with prejudice” does 
not appear in the decision.

PENNSYLVANIA – Criminal defendant 
Rachel Marie Diamond, sentenced 
under her former name of Roger Scott 
Wallach, obtained an order from the 
Superior Court in New Jersey to change 
her name. She then filed an application 
under F.R.Cr. P. 36 to “correct” her 
criminal judgment and require the 
Federal Bureau of Prisons [BOP] to 
recognize her new name. In United 
States v. Diamond, 2022 WL 2828989 
(E.D. Pa., July 19, 2022), U.S. District 
Judge Cynthia M. Rufe (appointed 
by President George W. Bush) grants 
Diamond’s application in part. While 
Judge Rufe finds no constitutional right 
to change one’s commitment name for 

“personal” reasons, if an inmate obtains 
a name change under state law, the 
sentencing court may direct BOP to 
change the commitment name and to 
place the former name under aliases in 
its “SENTRY” system. In so ordering, 
Judge Rufe surveys district court 
decisions nationally and recognizes a 
split. While the Fifth Circuit found that 
a District Court’s jurisdiction to correct 
clerical errors under F.R.Cr. P. 36 did 
not extend to applications such as this 
one – United States v. Varner, 948 F.3d 
250, 250 (5th Cir. 2020) – Judge Rufe 
finds this decision not controlling and 
instead agrees with its dissent. Id. at 
259. She finds jurisdiction to grant 
relief, as the sentencing judge. Diamond 
did not have to make an application in 
Pennsylvania state court; she could 
obtain a name change in the state where 
she is incarcerated. More substantively, 
Judge Rufe finds that policy reasons 
usually advanced for denial of such 
relief work in Diamond’s favor. The fact 
that she had prior convictions supports 
the need to collect the various aliases 
with her currently used name. Similarly, 
if she must comply with a sex offender 
registry, her current and past names 
should all appear. Should she have 
debts, creditors should be able to find 
her under the name currently used, as 
well as prior names. She ends by noting 
that BOP is already required by its own 
regulations to respect Diamond’s name 
and pronouns. While some courts have 
denied this relief, Judge Rufe indicates 
that, if BOP does not comply with the 
state law name change, she will direct it 
to do so. Perhaps the new BOP Director 
can standardize the practice in this 
area, in accordance with the Biden 
Administration’s repeated LGBTQ 
policy pronouncements. 

VIRGINIA – Pro se transgender inmate 
Jovanni Monte Taylor missed two days 
of work because there was no “available” 
female officer to conduct her pre-work 
frisk – an accommodation she requested 
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and received. Senior U.S. District 
Judge James P. Jones dismissed her 
civil rights claim in Taylor v. Mullins, 
2022 U.S. Dist. LEXIS 133441, 2022 
WL 2966887 (W.D. Va., July 27, 2022). 
Taylor had no civil right in her prison 
job under Altizer v. Paderick, 569 F.2d 
812, 813 (4th Cir. 1978). To the extent 
Taylor claims denial of equal protection 
based on gender identity, the claim 
also fails. Reading between the lines, 
it appears that Judge Jones does not 
find credible that Taylor’s two days of 
lost work caused her “hair to fall out, 
triggered stress, loss of appetite, lack of 
sleep, headaches, and disturbances in 
mental and emotional stability.” Judge 
Jones did not apply the heightened 
scrutiny to transgender classifications 
in Grimm v. Gloucester County School 
Board, 972 F.3d 586, 607 (4th Cir. 
2020). He did find Taylor’s complaint to 
be insufficiently serious. See Faconie 
v. Clarke, 966 F.3d 265, 277 (4th Cir. 
2020) (applying balancing test of 
Turner v. Safley, 482 U.S. 78, 85 (1987), 
to inmate’s equal protection claim). 
Judge Jones was appointed by President 
Carter, who holds the record number of 
appointments to the Article III bench for 
any single-term President, although he 
never named a Supreme Court Justice. 
Justices Stephen Breyer and Ruth Bader 
Ginsburg, named by President Carter to 
the First and D.C. Circuits, respectively, 
were elevated to the Supreme Court 
by President Clinton. Second Circuit 
Judge Jose Cabranes, appointed by 
President Carter to the District Court 
and promoted by President Clinton, is 
the only Carter appointee still in active 
service.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

U.S. HOUSE OF REPRESENTATIVES 
– The House voted 267-157 on July 19 
to approve the Respect for Marriage 

Act, H.R. 8404, which would repeal 
the Defense of Marriage Act of 1996 
and replace it with affirmative statutory 
recognition of same-sex marriages 
by the federal government. Such 
recognition would extend to all same-
sex marriages that were valid where 
they were contracted, which would 
include those marriages entered into 
in states that were required by the 
Obergefell decision to issue marriage 
licenses to same-sex couples despite 
state constitutional or statutory 
provisions that purported to limit valid 
marriages to different-sex couples. 
However, Congress has no authority 
to overrule a Supreme Court decision 
based on constitutional law, so if 
Obergefell were reversed, it is likely 
that many states, perhaps a majority, 
would cease issuing marriage licenses 
to same-sex couples and might attempt 
to limit the recognition of marriages 
previously contracted and might try to 
refuse to recognize those contracted 
in other places. H.R. 8404, relying on 
Congress’s authority to legislate under 
the Full Faith & Credit Clause, provides 
that states may not refuse to extend full 
faith and credit to marriages between 
two individuals contracted in other 
states because of the race, sex, ethnicity 
or national origin of the individuals. 
Overruling Obergefell, which Justice 
Clarence Thomas effectively called for 
in his concurring opinion in Dobbs v. 
Jackson Women’s Health Organization, 
would leave many questions, even 
if H.R. 8404 passes the Senate. The 
majority in the House included 47 
Republicans, an unprecedentedly high 
number of Republican Representatives 
voting affirmatively on an LGBTQ 
rights matter. Whether H.R. 8404 will 
come to the floor in the Senate is up 
to Majority Leader Charles Schumer, 
who did not make an unequivocal 
commitment to do so. Without at least 
10 Republicans willing to vote to close 
debate on the measure (cloture), it will 
not receive a floor vote on the merits. 
Without a filibuster, however, it would 

likely pass with majority support, 
although as of July 20 it had only two 
Republican co-sponsors in the Senate: 
Susan Collins of Maine and Rob 
Portman of Ohio. (The lead sponsor of 
the bill as introduced in the Senate on 
July 19 is Diane Feinstein of California, 
joined by Tammy Baldwin of Wisconsin 
and Collins. Portman joined signed on 
as a co-sponsor on July 20.)

FLORIDA – The state’s Health 
Department is considering proposed 
rules to ban coverage for gender-
affirming care under the Medicaid 
program, on the grounds that it is 
“experimental and investigational” 
rather than essential. The proposal 
would also direct that doctors not 
take account of “gender dysphoria” in 
recommending medical treatments. A 
proponent of the bans argues that this 
is about preventing the sterilization of 
teens. – William J. Rold

LAW & SOCIETY NOTES
By Arthur S. Leonard

TRANSGENDER LEGAL DEFENSE & 
EDUCATION FUND (TLDEF) reported 
successful advocacy in partnership with 
Indiana Legal Services in getting the 
United Steelworkers Union and United 
States Steel to drop the blanket exclusion 
for transgender-related health care from 
the health insurance plan covering 
17,000 hourly employees of U.S. Steel 
and their families. The agreement 
to end the exclusion is retroactive 
to January 1, 2022. The union also 
prevailed on the insurance company 
from whom the union and employer 
purchase their coverage – Highmark 
Blue Cross Blue Shield – to ensure that 
it covered the full range of necessary 
services for gender transition, including 
voice modification surgery and speech 
therapy, according to the July 13 press 
release issued by TLDEF. 
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INTERNATIONAL NOTES
By Arthur S. Leonard

ANDORRA – Legislation approving 
access to civil marriage for same-sex 
couples awaits a signature from French 
President Macron, who is one of the two 
foreign leaders designated as a “prince” 
for purposes of approving legislation, 
according to journalist Rex Wockner. 
The legislation makes clear that civil 
marriage and religious marriage will 
have the same legal status. 

CUBA – On July 22, the Parliament 
announced that a national referendum 
on September 25 will put the question 
of allowing same-sex marriages to the 
electorate. In consultations with groups 
of voters about proposals for the new 
family law to be placed on the ballot, 
a majority favored allowing same-sex 
marriage, so advocates for LGBTQ 
rights in Cuba are hopeful. The 
measure would also authorize same-
sex civil unions for those who don’t 
seek marriage but want a formal status. 
It will also authorize same-sex couples 
to adopt children, and will allow for the 
practice of surrogacy (although not for 
compensation). DW.com.

GREECE – Intersex Greece issued a 
press release on July 19 announcing 
that the recently approved Medically 
Assisted Reproduction Reforms Act 
had gone into effect. According to 
the press release, “surgical and other 
medical interventions, which until 
now have been carried out on intersex 
infants and children, secretly and 
without consent, to ‘conform’ their 
sex characteristics with the ‘typical’ 
male or female anatomy have been 
legally banned in Greece.” An intersex 
individual cannot give valid legal 
consent to the performance of such 

medical interventions until they are at 
least 15 years old with their “free and 
informed consent.” 

SLOVENIA – In two rulings issued 
on July 8, the Constitutional Court of 
Slovenia effectively legalized same-sex 
marriage and adoptions by same-sex 
couples, finding that the constitution’s 
ban on discrimination must be applied 
when interpreting the marriage and 
adoption laws, according to a July 8 
report by Total-Slovenia-News.com. 
Although the country already had 
civil unions for same-sex couples, 
and individual members of same-sex 
couples could adopt their partner’s 
children, true equality would require 
recognizing the same legal status of 
marriage for same-sex couples and 
joint adoptions, said the court, which 
voted 6-3 in both cases. 

TAIWAN [REPUBLIC OF CHINA] 
– The Taipei High Administrative 
Court ruled on July 21 that the Daan 
Household Registration Office erred 
by rejecting a marriage registration for 
Lu Yin-Jen and Elizaburo Ariyoshi, a 
same-sex couple, on May 7, 2021. The 
couple held a wedding ceremony after 
Taiwan legalized same-sex marriage 
in May 2019. But the Registration 
Office has refused to register same-sex 
marriages between Taiwan nationals 
and individuals who are nationals 
of countries that do not recognized 
same-sex marriages, in the case 
of Ariyoshi, Japan. But the Taipei 
High Administrative Court has been 
ruling favorably on appeals by same-
sex couples from the refusal of the 
Registration Office to register their 
marriages. According to a July 21 report 
posted by FocusTaiwan.tw, as many as 
467 same-sex cross-national couples 
have been prevented from registering 
their marriages based on the position 
of the Ministry of the Interior that such 

marriages could not be registered. An 
amendment to the marriage law dealing 
with this problem has been pending in 
the Judicial Yuan since January 2021, 
but has not been moved to enactment. 

PROFESSIONAL NOTES
By Arthur S. Leonard

On July 13, the White House 
announced that President Biden intends 
to nominate JAMAR WALKER, to be 
a U.S. district judge in the Eastern 
District of Virginia. If confirmed, 
he will be the first out LGBTQ judge 
on the federal bench in Virginia. He 
has been an assistant U.S. attorney in 
Virginia since 2015. Walker was an 
associate with Covington & Burling in 
Washington, D.C., before joining the 
U.S. Attorney’s office. He clerked for 
District Judge Raymond Jackson (E.D. 
Va.), now a senior judge. Walker is a 
graduate of the University of Virginia 
(both undergraduate and law). 

The ACLU OF ILLINOIS is looking for 
a Project Director or Senior Supervising 
Attorney for its LGBTQ & HIV Project. 
This role will involve rebuilding the 
project, including hiring new staff 
attorneys and leading litigation. They 
seek a highly collaborative person 
with at least 8 years of experience in 
litigation, a demonstrated interest in 
protecting the civil rights and civil 
liberties of LGBTQIA+ people (which 
presumably includes knowing what each 
of the letters stands for!), leadership and 
communication skills, and experience 
in recruiting and maintaining a team. 
Of course, any applicant should be very 
knowledgeable about LGBTQ civil 
rights law. Those interested should 
contact Michelle Garcia, Deputy Legal 
Director, Roger Baldwin Foundation 
of ACLU, Inc., 150 N. Michigan, Suite 
600, Chicago, IL 60601 – mgarcia@
aclu-il.org.
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