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Racing Towards the Supreme Court? Second Circuit Dismisses 
Challenge to Connecticut Policy Letting Transgender Girls 
Compete in High School Sports
By Corey L. Gibbs

In 2013, the Connecticut Interscholastic 
Athletic Conference and its member 
schools implemented a policy allowing 
transgender athletes to compete on teams 
consistent with their gender identity. 
Four female athletes took issue with this 
policy following numerous competitions 
and sought to challenge the policy in 
2020 under Title IX of the Education 
Amendments of 1972 in federal court. 
The plaintiff athletes claimed that the 
policy allowed boys to displace girls 
in competitive events. The Connecticut 
district court dismissed the action. 
On December 16, 2022, a three-judge 
panel of the U.S. Court of Appeals for 
the Second Circuit affirmed the district 
court’s dismissal. Soule v. Connecticut 
Association of Schools, Inc., 2022 WL 
17724715, 2022 U.S. App. LEXIS 34791. 
Senior Circuit Judge Denny Chin wrote 
for the unanimous panel.

The Connecticut Interscholastic 
Athletic Conference (CIAC) created a 
policy in 2013 that allowed transgender 
athletes to join teams that are consistent 
with their gender identity. This meant 
that a transgender girl could compete 
against cisgender girls. Chelsea Mitchell, 
Ashley Nicoletti, Alanna Smith, and 
Selina Soule, cisgender girls, were high 
school students at the time the complaint 
was filed. All were competitive track 
athletes with experience at the statewide 
level. Additionally, they all competed 
against transgender athletes due to the 
policy.

The court’s opinion mentions two 
transgender athletes with whom the 
plaintiffs competed. While there were 
instances when the transgender athletes 
finished ahead of the plaintiffs, Judge 
Chin noted that the plaintiffs had also 
finished ahead of the transgender 
athletes at some events. 

The plaintiffs, invoking Title IX’s 
ban on discrimination “on the basis of 
sex,” argued that allowing transgender 
girls to compete against cisgender 

girls provided students who are born 
female with fewer opportunities to be 
recognized. The plaintiffs also claimed 
that their individual achievements had 
been adversely impacted. The plaintiffs 
sought a declaration that CIAC’s policy 
violated Title IX, an injunction to revise 
the race records in which they had 
participated, and another injunction 
to prevent transgender girls from 
competing in girls’ races in the future. 

The district court dismissed the 
action because the injunctive relief 
which plaintiffs had standing to seek 
became moot following the graduation 
of the transgender athletes, the plaintiffs 
lacked standing to revise the records or 
races due to “speculative redressability,” 
and the request for damages was barred 
due to “lack of notice.” The Court 
of Appeals considered the plaintiffs’ 
request to rewrite the records and their 
claims for monetary relief. 

First, Judge Chin explained why the 
plaintiffs lacked standing to seek an 
injunction to have the records revised. 
The plaintiffs put forward two theories 
to support their standing: the records 
perpetuated the deprivation of their 
chance to be champions, and the records 
affected their future employment 
opportunities. Neither argument 
persuaded the court. The chance to 
be champions theory failed because 
the plaintiffs did not mention any 
cognizable deprivation, as they were 
allowed to compete. The plaintiffs had 
actually been champions in some races 
despite the transgender competitors. 
The prospects for future employment 
theory failed because it was completely 
speculative. Plaintiffs had also argued 
that their prospects for college admission 
would be adversely affected but by the 
time the case was being decided, they 
were all enrolled in college.

Next, the court’s focus shifted to why 
the claims for damages were barred. The 
CIAC and its member schools receive 

federal funding, which means that they 
are prohibited from discriminating 
“on the basis of sex.” In order to claim 
damages, the defendants must have 
had notice when they received federal 
funding that their conduct violated Title 
IX. Judge Chin noted that the pertinent 
language in Title IX and Title VII was 
almost identical and had the same 
meaning on its face. The Supreme Court 
recently interpreted Title VII’s ban on 
employment discrimination “because 
of sex” to prohibit discrimination based 
on transgender status. See Bostock v. 
Clayton County, Georgia, 140 S. Ct. 
1731 (2020). Other Courts of Appeals 
have determined that similar policies 
allowing transgender athletes to compete 
were not proscribed under Title IX. 

While there was not clear notice 
that the policy violated Title IX, the 
plaintiffs argued that they could still 
claim damages because the policy 
intentionally discriminated against 
cisgender female athletes. However, the 
plaintiff failed to provide any persuasive 
arguments for this theory, so the court 
dismissed their claim for damages. 

While the Second Circuit eloquently 
expressed how Bostock could be used to 
protect transgender athletes, the plaintiffs 
are likely to bang on the Supreme Court’s 
door next in hopes of a second opinion. 
This Supreme Court has shown that its 
political views can be more authoritative 
than the law itself. Judge Chin may have 
explained in crystal clear language why 
the plaintiffs fell short, but the political 
nature of this case has made it ripe for 
this Supreme Court.

Transgender athletes have recently 
captured the attention of the public. 
In 2022, Lia Thomas became the first 
transgender woman to win an NCAA 
championship in swimming. Her 
victory left many wondering if she 
truly deserved to win, because she was 
born a male. Unlike other areas of law 
impacting LGBTQ+ individuals, this 
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issue touches on sports, something 
humans have historically considered 
sacred.

In his book The Rise of Athens, 
Anthony Everitt wrote, “So that 
competitors and audiences could reach 
Olympia safely a sacred truce was 
declared for one month (later extended 
to two and then three months). Heralds 
called spondophoroi or truce-bearers, 
wearing olive wreaths and carrying 
staffs, were sent out to every Greek state 
to announce the date of the festival and 
proclaim the truce. States taking part 
in the Games were forbidden to wage 
war, to enter into legal disputes, or to 
put anyone to death.” Humanity has 
held sports out to be something sacred 
and deserving of peace since the earliest 
Olympics. We protect sports, spectators, 
and competitors. Title IX, itself, 
protected these sacred activities. When 
it was adopted in 1972, one of the main 
purposes was to address the inferior 
opportunities that female students had 
to participate in scholastic athletic 
competition compared to men.

Transgender competitors add a 
complexity to the mix, and many 
have been willing to disturb the 
truce underlying sports to argue their 
viewpoint. Is it necessary to separate 
those born male from those born female, 
in order for the competition in sports to 
be fair? For some, a clear and correct 
answer may never materialize.

Here, Alliance Defending Freedom 
represented the plaintiffs. The 
organization thought it had the perfect 
plaintiffs to sell its viewpoint to the 
courts and to the public. The plaintiffs 
were “natural born champions,” who 
went head-to-head with transgender 
girls. However, these plaintiffs 
won some of the races against their 
transgender challengers. Rather 
than selling automatic superiority 
of transgender athletes over athletes 
born female, the facts highlighted that 
athletes, like the plaintiffs, can compete 
and win. Perhaps some people are born 
to win, not because of their sex at birth 
but because of their drive to succeed. 
Former professional tennis champion 
Billie Jean King was quoted as having 
said, “Champions keep playing until 
they get it right.” It seemed as though 

these plaintiffs kept playing and got it 
right multiple times.

Roger G. Brooks from Alliance 
Defending Freedom represented the 
plaintiffs. Peter J. Murphy, Johanna G. 
Zelman, David S. Monastersky, and 
Michael E. Roberts represented the 
defendants. Joshua Block of the ACLU 
Foundation of New York and ACLU 
Foundation of Connecticut represented 
intervenors, some transgender athletes 
and the Connecticut Commission on 
Human Rights and Opportunities. Senior 
Circuit Judge Chin was appointed to 
the 2nd Circuit by President Barack 
Obama. The other judges on the panel 
were Senior Circuit Judge Susan Carney 
(appointed by President Obama) and 
Circuit Judge Beth Robinson (appointed 
by President Joe Biden). Because the 2nd 
Circuit has a majority of Democratic 
appointees, ADF may skip an en banc 
petition and file directly with the 
Supreme Court seeking review. ■

Corey L. Gibbs is a member of the New 
York Bar.

Eleventh Circuit 
Holds Transgender 
Boy Not Entitled 
To Use Boys’ 
Restroom at 
Florida High 
School
By Arthur S. Leonard

Ruling in Adams v. School Board 
of St. Johns County, Florida, 2022 
WL 18003879, 2022 U.S. App. LEXIS 
35962 (Dec. 30, 2022), a case that 
could have been dismissed as moot if 
U.S. District Judge Timothy Corrigan 
(M.D. Fla.) had not awarded $1,000 
in damages to plaintiff Drew Adams 
in 2018, the U.S. Court of Appeals for 
the 11th Circuit, sitting en banc, voted 
7-4 to reverse the district court and two 
vacated 2-1 opinions by a three-judge 
panel and to hold that denying Adams, 
a transgender boy, access to the boys’ 
restrooms at Nease High School did not 
violate his rights under either the Equal 
Protection Clause or Title IX of the 
Education Amendments of 1972, which 
prohibits discrimination because of sex 
by educational institutions that received 
federal funds. The 11th Circuit’s ruling 
makes a binding precedent for the 
federal courts in Florida, Alabama, and 
Georgia.

All of the active Republican 
appointees on the court (six by Donald 
Trump, one by George W. Bush), voted 
to overrule the panel and district court 
opinions, which had found that the 
St. Johns County School Board did 
violate Adams’ constitutional and 
statutory rights. The active Democratic 
appointees (one by Bill Clinton, three by 
Barack Obama), dissented. The three-
judge panel that had ruled in favor of 
Adams had also split on party lines, with 
Obama appointees voting for Adams 
and a Bush appointee dissenting. The 
only Republican appointee to vote in 
favor of Drew Adams during the course 
of this litigation was U.S. District Judge 
Corrigan (now serving as Chief Judge of 
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the Middle District of Florida), who was 
appointed by President George W. Bush. 

Circuit Judge Barbara Lagoa’s 
opinion for the court parted company 
from rulings in favor of transgender 
boys presenting the same issues that 
were previously issued by the 4th Circuit 
(Grimm v. Gloucester County School 
Board, 972 F.3d 586 (4th Cir. 2020) and 
the 7th Circuit (Whitaker v. Kenosha 
Unified School District No. 1 Board of 
Education, 858 F. 3d 1034 (7th Cir. 2017). 
Lambda Legal, which is representing 
Drew Adams, has a difficult strategic 
decision to make, since the split of 
circuit opinions increases the odds that 
the Supreme Court would grant review 
of this case, but the current ideological 
tilt of the Court does not necessarily 
bode well for a reversal.

Judge Lagoa’s introductory paragraph 
gives away the game with its concise 
(albeit inaccurate) characterization 
of the issues to be decided and the 
court’s holding: “This case involves the 
unremarkable—and nearly universal—
practice of separating school bathrooms 
based on biological sex. This appeal 
requires us to determine whether 
separating the use of male and female 
bathrooms in the public schools based 
on a student’s biological sex violates 
(1) the Equal Protection Clause of the 
Fourteenth Amendment, U.S. Const. 
amend. XIV, § 1, and (2) Title IX of the 
Education Amendments Act of 1972, 
20 U.S.C. § 1681 et seq. We hold that it 
does not—separating school bathrooms 
based on biological sex passes 
constitutional muster and comports with 
Title IX.” One suspects that this is how 
the school district framed the issue in its 
appeal, but it is certainly not how Judge 
Corrigan dealt with it in the district 
court opinion.

Drew Adams first enrolled as a 
student in the St. Johns school system 
as a fourth grader, at that time having 
a birth certificate identifying him as 
female, although the testimony in this 
case (which went through a three-day 
trial in December 2017) showed that 
Adams had identified as a boy from 
a very young age. When he began 
attending Nease High School as a ninth-
grader, he continued his practice of using 
the boys’ restrooms without incident for 

six weeks until two girls complained 
to the school administration. No boys 
had ever complained about Adams 
using the boys’ restrooms. Adams was 
then instructed by administrators that 
the only restrooms he could use were 
single-user gender neutral restrooms or 
the girls’ restrooms. Since he presented 
as male in grooming and dress, using the 
girls’ restrooms was out of the question, 
so he was stuck the few gender-neutral 
restrooms that were not convenient to 
his classes.

The school board had previously 
set up a task force to research issues 
presented by transgender students, and 
it had adopted a policy that students 
would be called by their desired names 
and pronouns and treated consistently 
with their gender identity except for 
the use of single-sex facilities. As to 
those, the district insisted that students 
must be treated as the sex identified on 
their enrollment papers in the school 
district. Thus, Adams, who enrolled 
in the 4th grade, would be treated as a 
girl for these purposes, and the district 
restricted the use of restrooms – the 
point of contention in this case – on the 
basis of what they called “biological 
sex,” which was the sex reflected on the 
birth certificate.

Ironically, by the time this issue 
became a point of legal contention, 
Adams had already transitioned as 
much as was possible before age 18, 
including undergoing gender-affirming 
hormone treatment, dressing and 
grooming as a boy, obtaining a legal 
name change, and obtaining a new birth 
certificate identifying him as male. 
Teachers and administrators called him 
by his male name and pronouns, but the 
school district insisted that his “sex” for 
purposes of restroom access was fixed 
at the time of his enrollment, regardless 
of any subsequent developments.

During the trial, it was established 
that if a student who was identified as 
female at birth transferred to the St. 
Johns County schools after having 
transitioned consistent with a male 
gender identity and had obtained a 
new birth certificate showing them as 
male, they would be treated based on 
their enrollment papers as male. Thus, 
a transgender boy’s ability to access 

a restroom was not really based on 
“biological sex” (whatever that might 
mean) but was actually based on the 
sex identified on legal documents at the 
time they enrolled in the school district. 
And the district court received expert 
testimony, not rebutted by the school 
district, that the phrase “biological sex” 
as used by scientists encompasses more 
than observable genitalia. There was also 
unrebutted expert testimony that Adams 
should be considered a biological male.

Adams filed suit in June 2017 in 
the Middle District of Florida. At the 
time, he was a “rising junior” at Nease 
High School. The trial was held in 
December 2017, resulting in Judge 
Corrigan’s 2018 decision, 318 F. Supp. 
3rd 1293. The judge concluded that the 
district’s policy, as applied to Adams, 
violated his equal protection and Title 
IX rights. By then, case law in the 11th 
Circuit had long since recognized – in 
Glenn v. Brumby, 663 F.3d. 1312 (2011), 
a public employee discharge case – that 
discrimination based on gender identity 
was a form of sex discrimination for 
equal protection purposes, subject to 
“heightened scrutiny.” The district judge 
concluded that the school district failed 
to prove that barring Adams from using 
the boys’ bathrooms would significantly 
advance an important governmental 
interest, at least in part that because if 
Adams had transferred to the district 
after transitioning, he would have been 
allowed to use the boys’ restroom, 
fatally and logically contradicting the 
school district’s contention that their 
“important governmental interest” 
was protecting the privacy rights of 
cisgender boys. Furthermore, the court 
found that the privacy concerns stated 
by the school district were exaggerated, 
and contradicted by the trial record, 
which included evidence from other 
school districts were transgender boys 
were allowed to use boys’ restrooms 
with no problems. The judge concluded 
based on the trial record that Adams 
was a boy who was entitled to use 
restroom facilities intended for boys. 
Judge Corrigan also found a violation of 
Title IX, rejecting the school district’s 
argument that Title IX regulations 
authorizing schools to maintain 
separate restroom facilities for boys 
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and girls made their policy lawful. 
He issued an injunction ordering that 
Adams, who was still a student at the 
time of the decision, be allowed to use 
the boys’ restrooms at the high school 
and awarded him $1,000 in damages. 
The school district promptly appealed to 
the 11th Circuit.

A three-judge panel voted 2-1 
in August 2020, 968 F.3d 1286, to 
affirm Judge Corrigan’s ruling on both 
constitutional and statutory grounds. 
Circuit Judge Beverly Martin wrote 
the opinion for the panel majority. 
The dissenting judge was Chief Judge 
William H. Pryor, Jr., who blocked 
the court’s mandate from being issued 
and effectively coerced the majority of 
the panel to reconsider the basis for its 
ruling. 

In a July 2021 decision, again 2-1, 
3 F.4th 1299, the same panel affirmed 
Judge Corrigan’s ruling but only on 
constitutional grounds, with the majority 
apparently hoping that limiting its 
opinion to that extent would meet Judge 
Pryor’s objection that there was no 
existing 11th Circuit precedent holding 
that Title IX extended to discrimination 
because of gender identity. But as Chief 
Judge of the circuit, Pryor again blocked 
the mandate of the court, as a majority 
of the active judges on the 11th Circuit 
voted to vacate the panel decisions and 
reconsider the case by the full court, 
which then consisted of 12 judges. Since 
en banc review was granted, however, 
one of President Obama’s appointees, 
Judge Martin, who had written the two 
panel decisions, had retired. President 
Biden’s nominee for the vacant seat has 
yet to be confirmed. Thus, an eleven-
judge bench convened to reconsider 
the case, resulting in the December 30 
ruling.

As Adams was a “rising junior” when 
he filed this lawsuit in June 2017, he was 
no longer a student at Nease High School 
by the time the en banc case was argued, 
so the issue of the injunction, which was 
limited to ordering the school to let 
Adams use the boys’ restrooms, is moot. 
Judge Corrigan’s 2018 order had limited 
the injunction to Adams, because the 
case was not brought as a class action 
on behalf of all transgender students 
and, he pointed out, all of the factual 

evidence in the case related to Adams, 
not to any other transgender students. 
However, because the judge awarded 
Adams damages, the school district’s 
appeal of the decision in favor of Adams 
was not moot.

Judge Lagoa’s opinion for the 
majority treats the issue before the court 
as whether it violates the Constitution 
or Title IX for a school to have a policy 
that student restroom access is based 
on the student’s “biological sex.” The 
dissent point outs that this is not really 
the question before the court. The 
school district’s policy, as established 
at trial, is based on “sex” as identified 
in the student’s enrollment papers in the 
district, not “biological sex identified 
at birth” as the court’s majority would 
have it. More fundamentally, Adams is 
not challenging the right of the school 
district to maintain single-sex multi-user 
bathrooms. Rather, he is arguing that as 
a transgender boy, recognized as male by 
the state of Florida through the issuance 
of a new birth certificate which required 
the submission of medical evidence of 
transition, he is entitled to use the boys’ 
bathroom the same as any other boy. 
Adams, in his state of transition, claims 
to be entitled to be treated the same as 
cisgender boys.

The underlying basis of Judge 
Lagoa’s opinion, of course, is that it is an 
article of faith among most Republican 
conservatives – the “party line,” as it 
were – that “biological sex” as identified 
at birth is immutable (a word which 
Lagoa resuscitates from old 11th Circuit 
opinions that predate contemporary 
understanding of sex and gender), and 
that no matter what transitional or 
gender-affirming treatment a person 
receives, they remain “biologically” 
the sex by which they were identified 
at birth, which is normally through 
visual inspection of the genitalia by the 
delivering physician. This is reflected 
in the fact that throughout her lengthy 
opinion, Judge Lagoa never refers to 
Adams as he/his/him, but rather just by 
using the surname “Adams.” Judge Jill 
Pryor, a member of the original three-
judge panel and author of the lengthiest 
dissenting opinion, refers to Adams by 
pronouns consistent with his gender 
identity. 

As to the equal protection analysis, 
Judge Lagoa observes that equal 
protection applies to intentional 
discrimination between similarly-
situated people. The majority considers 
Adams to be a “biological girl” and 
thus is not similarly situated with the 
“biological boys” who are allowed to use 
the boys’ restroom. Thus, the majority 
holds that there is no discrimination 
on the basis of sex and thus no equal 
protection violation. They also reject a 
disparate impact theory, observing that 
equal protection is limited to intentional 
discrimination. They do accept, based on 
11th Circuit precedent, that if there was 
discrimination, it would be subject to 
“heightened scrutiny,” but they find that 
the school district’s policy would survive 
that test based on the district’s concern 
for the privacy interests of the cisgender 
boys who don’t want a “biological girl” 
present in their bathrooms. They reach 
this conclusion by ignoring all the 
nuances of Judge Corrigan’s factual 
determinations on the privacy issue 
and the testimony in the trial record 
by administrators from other school 
districts that have allowed transgender 
boys to use boys’ restrooms, and also the 
contrary rulings by other courts that have 
rejected such privacy arguments in the 
context of transgender school restroom 
cases, such as Grimm and Whitaker.

The court rejects the three-judge 
panel majority’s application of Bostock 
v. Clayton County, 140 S. Ct. 1731 
(2020), to Title IX. In Bostock, the 
Supreme Court held, among other 
things, that an employer who fires an 
employee because of their transgender 
status has discriminated “because of 
sex,” subjecting the employer’s action 
to attack under Title VII of the Civil 
Rights Act of 1964. This was because, 
Justice Neil Gorsuch wrote for the 
Court, it is “impossible” to discriminate 
because of transgender status without 
discriminating because of sex. The 
Trump administration’s immediate 
reaction to this ruling in June 2020 
was to argue that it applied only to 
Title VII, not to any other federal sex 
discrimination law, such as Title IX, 
and this position has also become part 
of the “party line” among many of 
Trump’s judicial appointees. 
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It is true that in the Bostock decision, 
Justice Gorsuch stated that the Court 
was deciding only the issue before it – 
whether a person discharged because 
they are gay or transgender can bring 
a discrimination claim under Title VII 
– and was not deciding anything about 
bathrooms or issues under other statutes. 
But the logic of that decision has struck 
many lower federal courts, as well as 
state courts interpreting their own civil 
rights laws – as relevant to deciding 
that laws outlawing sex discrimination 
should now be interpreted to ban gender 
identity discrimination. The dissenters 
note and cite relevant cases.

Judge Lagoa also found that because 
Title IX is a spending clause case (i.e., 
a case enacted by Congress to place 
conditions on the receipt of federal 
funding by educational institutions), 
the school district would have to have 
been on notice that accepting federal 
funding would obligate it to provide 
restroom access according to gender 
identity to transgender students, and 
the court found that this requirement 
was not satisfied, thus insulating the 
school district from Adams’s damage 
claim.

In addition to writing the opinion for 
the court, Judge Lagoa wrote a separate 
concurring opinion to focus on an 
issue not properly before the court: her 
contention that ruling in favor of Adams 
under Title IX would destroy girls’ 
scholastic sports competition. This 
separate opinion is unwarranted and 
inappropriate, first because the judge 
had already devoted some irrelevant 
discussion to this issue in her opinion 
for the court, and secondly, because 
she asserts facts that are not based on 
any trial record in this case, as the issue 
of transgender girls participating in 
girls’ sports has nothing to do with the 
issue of transgender boys using boys’ 
restrooms, implicating a completely 
different universe of relevant facts. In 
the absence of findings of fact on point 
to this issue by the trial judge, Judge 
Lagoa states her own “facts” based 
on secondary sources, overstepping 
the bounds of appropriate appellate 
functioning. But, after all, everything 
in this concurring opinion should be 
treated as dicta and non-precedential.

The dissenting opinions filed by 
Circuit Judges Charles R. Wilson, Robin 
Rosenbaum, and Jill Pryor, take on the 
majority opinion in detail, pointing out 
its numerous flaws in reasoning and 
failure to apply precedent honestly or 
to treat the factual findings by Judge 
Corrigan with appropriate deference. 
Judge Wilson emphasizes that the 
court’s narrow view of “biological 
sex” fails to take account of knowledge 
about divergent sexual identities, being 
so crudely reductionist that it leaves 
numerous interpretive problems in its 
wake. How would the school district 
deal with an “intersex” student, for 
example? Judge Rosenbaum joins Judge 
Jill Pryor’s dissent on the constitutional 
issue (which was the sole basis for 
the second panel decision), writing 
separately to dispute the majority’s 
contention that a ruling in favor of 
Adams would decide other issues, 
such as transgender women’s sports 
participation. Judge Pryor’s dissent, the 
lengthiest, picks up from the detailed 
panel opinions by Judge Martin and 
points out the blatant fallacies strewn 
through Judge Lagoa’s opinion. ■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

Federal Court 
Rules That an 
Administrator 
of Self-Funded 
Employee Benefit 
Plans May Not 
Deny Coverage 
for Gender-
Affirming Care
By Arthur S. Leonard

One of the most senior judges in 
the federal court system, 88-year-old 
Robert J. Bryan, who was appointed by 
President Ronald Reagan, is thoroughly 
up-to-date with his opinion in C.P. and 
Pritchard v. Blue Cross Blue Shield of 
Illinois, 2022 U.S. Dist. LEXIS 227832, 
2022 WL 17788148 (W.D. Wash., Dec. 
19, 2022), granting summary judgment 
and injunctive relief to a class of 
transgender people seeking insurance 
coverage for gender-affirming care 
under self-funded employer health plans 
administered by Blue Cross Blue Shield 
of Illinois. Lambda Legal obtained 
class certification from the judge in 
November, with Lambda’s clients, 
17-year-old C.P. and C.P.’s mother, 
Patricia Pritchard, as lead plaintiffs. 
C.P. applied for coverage for hormone 
treatment as part of transitioning, which 
was approved by Blue Cross and paid, 
but then C.P. was notified that the claim 
was paid by mistake and that further 
claims for gender-affirming care 
would be rejected. C.P. claims that this 
violates Section 1557 of the Affordable 
Care Act (ACA), which forbids 
discrimination “on the basis of sex” 
in health care activities by entities that 
receive federal funding, as per Title IX 
of the Education Amendments of 1972, 
which is incorporated by reference in 
Section 1557.

The plan under which Ms. 
Pritchard’s employer was providing 
health insurance for employees and 
their dependents stated in 2019, at the 
time of this claim denial: “Transgender 
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Reassignment Surgery Not Covered: 
Benefits shall not be provided for 
treatment, drugs, therapy, counseling 
services and supplies for, or leading 
to, gender reassignment surgery.” 
However, the plan does cover treatments 
and forms of care that are used both 
for gender-affirming treatment and 
for other purposes, so long as there is 
no diagnosis of gender dysphoria as 
the basis of seeking coverage. In self-
funded ERISA plans, the employer 
may retain an insurance company as 
an administrator to received requests 
for pre-authorization of treatment and 
to receive, process and evaluate claims, 
with the employer underwriting the risk 
by compensating the administrator for 
moneys paid out to plan beneficiaries. 
ERISA requires employee benefit plans 
to be in writing, and ultimately it is the 
employer who decides what the plan 
will cover (although to qualified as 
credited coverage under the ACA, the 
plan must comply with ACA statutory 
and regulatory coverage requirements). 
While employers may delegate discretion 
to administrators to interpret and apply 
the plan, the administrator has no power 
to change the plan. As a practical matter, 
however, the administrator may provide 
the employer with a standard written 
employee benefit plan. In this case, 
Blue Cross claims that the exclusionary 
language was drafted by the employer, 
but – perhaps suspiciously – it turns out 
that hundreds of plans administered 
by Blue Cross have almost identical 
exclusionary language. 

In an amended class certification 
order released on December 12, the 
court certified a class of “All individuals 
who: (1) have been, are, or will be 
participants or beneficiaries in an 
ERISA self-funded ‘group health plan’ 
(as defined in 29 U.S.C. sec. 1167(1)) 
administered by [Blue Cross] during 
the Class Period and that contains a 
categorical exclusion of some or all 
Gender-Affirming Health Care services; 
and (2) were, are, or will be denied pre-
authorization or coverage of treatment 
with excluded Gender Affirming 
Health Care services.” Defendant Blue 
Cross Blue Shield of Illinois is the 
administrator of almost 400 such plans 
covering thousands of employees and 

their dependents. In a prior ruling on 
class certification, the court accepted an 
estimate of the number of people who 
might be class members large enough to 
justify class action treatment, and noted 
the ubiquity of transgender exclusionary 
language in plans administered by the 
defendant.

The waters in this case were muddied 
a bit by the regulatory history, briefly 
recited by Judge Bryan. The ACA was 
passed in 2010, most provisions going 
into effect in 2014, but it was not until 
2016 that HHS, during the last year of 
the Obama administration, published 
final regulations stating that the ban 
on sex discrimination incorporated by 
reference from Title IX would include 
discrimination because of gender 
identity, and that entities subject to 
Section 1557 were prohibited from 
discriminating based on gender identity 
in their health care activities. HHS at 
that time also took the position that 
Section 1557 broadly applied to insurers 
as well as health care providers, and 
to any entity receiving federal money, 
regardless whether federal money was 
directed to a particular program that 
was the subject of a discrimination 
claim. Litigation challenged the 2016 
Regulation and a national injunction 
against its enforcement was issued by 
the notorious judge Reed O’Connor 
(N.D. Texas) in Franciscan Alliance 
v. Burwell, 227 F. Supp. 3d 660 (N.D. 
Tex. 2016), as affirmed, 47 F. 3d 368 (5th 
Cir. 2022). O’Connor found that Title 
IX, and thus Section 1557, could not 
be construed to forbid discrimination 
because of gender identity. The Trump 
Administration subsequently withdrew 
several aspects of the 2016 regulation, 
and issued a new Regulation in 2020, 
which failed to account for the Supreme 
Court’s decision in Bostock v. Clayton 
County, 140 S. Ct. 1731 (2020), when 
it withdrew the 2016 recognition of 
gender identity coverage. Litigation 
against the 2020 regulation has 
proceeded and there are district court 
injunctions against its enforcement. 
Meanwhile, the Biden Administration 
issued guidance and notices countering 
the 2020 Regulation and proposed 
new permanent regulations during the 
summer of 2022 that are now pending in 

the Administrative Procedure Act (APA) 
process, which would restore and extend 
the 2016 regulations. Ultimately, Judge 
Bryan concluded that this history did 
not matter much for purposes of ruling 
in this case, because he would follow 
the lead of several other federal courts, 
apply the reasoning of Bostock, and 
conclude that the statute itself should 
be construed to cover gender identity as 
a prohibited ground of discrimination, 
leading to the ineluctable conclusion that 
if mastectomies are covered for cancer 
treatment but not for gender transition, 
for example, there is discrimination 
because of the gender identity of the 
individual seeking the treatment. 
Similarly, for hormone treatments, 
puberty blockers, or any treatment 
– whether drugs, psychological 
counseling, or surgery – that has 
multiple uses, one of which is gender-
affirming care, excluding the coverage 
for gender-affirming care is a form 
of discrimination against transgender 
people who are beneficiaries of the 
health insurance plan.

Before getting to this merits 
conclusion, however, the court had to 
cut through various non-substantive 
issues raised by the defendant. For one 
thing, it argued, Section 1557 should be 
construed only to cover those who are 
providing care, not insurance companies 
that are only involved with financing 
care. Judge Bryan found this contrary 
to statutory language and the overall 
purpose of the ACA. The defendant also 
argued that as an administrator of a plan 
that was self-funded by employers, Blue 
Cross was obligated under ERISA to 
interpret and apply the employee benefit 
plan as it was approved by the employer. 
Blue Cross itself, it argued, did not 
adopt the exclusion and was merely 
enforcing it in the claim authorization 
and approval process, so it should not 
be a defendant in this case. The judge 
rejected this argument as well.

It turns out that the employee benefit 
plan of which Patricia Pritchard and 
P.C. are beneficiaries is “Catholic 
Health Initiatives Medical Plan,” so 
Blue Cross sought to raise a Religious 
Freedom Restoration Act (RFRA) 
defense. Judge Bryan doubted that an 
insurance company hired to administer 
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a plan could raise a free exercise 
claim under RFRA, but more to the 
point, most courts have concluded 
that RFRA limits the government 
as a plaintiff, but has no applicant to 
litigation by non-governmental parties. 
In this case, the plaintiff class is made 
up of individuals covered by insurance 
plans, not the government. So, the 
RFRA defense is out.

Blue Cross also argued that “there is 
no medical consensus regarding gender-
affirming treatment” so the exclusionary 
policy was not discriminating on the 
basis of sex but rather was excluding 
coverage that is not medically necessary. 
However, Blue Cross undermined its 
own case when it admits that “under 
its own medical necessity policy, C.P.’s 
request for hormone therapy and chest 
reconstruction would be considered 
‘medically necessary.’ Whether there 
is medical consensus about transgender 
care in general is immaterial as to 
whether Blue Cross discriminated 
against the Plaintiffs based on sex,” 
concluded the judge. 

The court denied Blue Cross’s motion 
for summary judgment, except to grant 
the motion on the limited issue of 
emotional distress damages for the lead 
plaintiffs, pointing out that such damages 
are not recoverable in private actions to 
enforce the ACA’s anti-discrimination 
provision. Granting the plaintiffs’ 
motion for summary judgment, Bryan 
commented, “the Court is mindful that in 
reaching its conclusion here, Blue Cross 
was in the legal position of determining 
how to deal with the conflict between 
Section 1557, outlawing discrimination, 
and ERISA’s command at 29 U.S.C. 
sec. 1104(a)(1)(D) to administer plans, 
including discrimination, as written. The 
Court is satisfied that ERISA’s command 
. . . to administer the exclusions as written 
is subservient to Section 1557, outlawing 
discrimination, which is dominate 
[sic]. That finding leads to the ultimate 
conclusion of these summary judgment 
motions: Blue Cross, as a third-party 
administrator, is a covered entity under 
Section 1557 and has discriminated 
against the Plaintiffs and the class 
Plaintiffs by denying them services for 
gender affirming care under individual 
and class Plaintiffs insurance policies.”

Given the amount of money 
involved, and the number of plans 
that the defendant may administer for 
religious employers with objections to 
this coverage, it seems likely that Blue 
Cross will appeal. It is represented by 
Kilpatrick Townsend & Stockton LLP, 
Seattle. Plaintiffs are represented by 
local counsel Eleanor Hamburger, 
Sirianni Youtz Spoonemore Hamburger, 
Seattle, and Lambda attorneys Jennifer 
C. Pizer and Omar Gonzalez-Pagan. 
If this gets appealed to the 9th Circuit, 
one can anticipate numerous amici 
weighing in. ■

Federal Court 
Denies Preliminary 
Injunction Against 
Colorado’s Ban 
on Conversion 
Therapy for Minors
By Bryan Johnson-Xenitelis

The U.S. District Court for the 
District of Colorado has denied a 
Motion for Preliminary Injunction filed 
by a licensed professional counselor 
claiming that Colorado’s “Minor 
Conversion Therapy Law” violates 
her First Amendment constitutional 
rights, in Chiles v. Salazar, 2022 WL 
17770837, 2022 U.S. Dist. LEXIS 
2278887 (Dec. 19, 2022). Plaintiff filed 
an interlocutory appeal with the 9th 
Circuit on December 21.

Kaley Chiles brought claims under 
the First and Fourteenth Amendments 
seeking a preliminary injunction, 
alleging that the Minor Therapy 
Conversion Law prohibits her ability 
to assist minor clients “seeking to 
reduce or eliminate unwanted sexual 
attractions, change sexual behaviors, or 
grow in the experience of harmony with 
[their] physical bod[ies],” claiming that 
she had “intentionally avoided” certain 
conversations with her clients that she 
fears may violate the Minor Therapy 
Conversion Law (the Law).

District Judge Charlotte N. Sweeney 
noted that a preliminary injunction is 
an “extraordinary remedy,” requiring 
the movant to show that four factors 
weigh in their favor: 1) they are likely 
to succeed on the merits; 2) they will 
suffer irreparable injury if the injunction 
is denied; 3) the threatened injury 
outweighs the injury the injunction 
would cause the opposing party; and 
4) the injunction would not adversely 
affect the public interest.

First, Judge Sweeney found that 
Chiles had standing to sue even though 
Defendants had not yet enforced 
the Law against her. Judge Sweeney 
found that Chiles had engaged in the 
type of speech affected by the Law, 
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that she had established the specific 
content of her desired speech for 
future client interactions, and that she 
had demonstrated a credible threat 
that Defendants will enforce the Law 
against her. 

Next, Judge Sweeney held that Chiles 
did not have third-party standing to 
“assert the free-speech rights” of her 
clients, relying on a persuasive case 
from the 9th Circuit in a “nearly identical 
factual context.” Judge Sweeney found 
that Chiles “identifies nothing in her 
Verified Complaint or the preliminary 
injunction record that demonstrates how 
the Minor Therapy Conversion Law 
specifically deprives her clients of any 
information they seek . . . a therapist’s 
minor clients seeking conversion 
therapy are free to bring their own 
lawsuits against conversion therapy 
laws, and may do so pseudonymously.” 

Reaching the likelihood of success 
on the merits of Chiles’s claims, Judge 
Sweeney considered first Chiles’ 
argument that the Law unconstitutionally 
regulates speech rather than conduct, 
and therefore violates her free speech 
rights. Judge Sweeney noted that 
regulations of professional conduct are 
constitutionally permissible, and that 
“when a state regulates professional 
conduct that ‘incidentally involves 
speech,’ the First Amendment ‘affords 
less protection’ for the incidental 
professional speech.” Chiles cited to 
Otto v. Boca Raton, Florida, 981 F.3d 
854 (11th Cir. 2020), for the proposition 
that the government cannot regulate 
speech by relabeling it as conduct 
therefore requiring a strict-scrutiny 
analysis; however, Judge Sweeney found 
Otto’s reasoning “unpersuasive” and 
found “other cases run contrary to [it].” 

Judge Sweeney ruled that the Law is 
viewpoint neutral and does not impose 
content-based speech restrictions. 
She held that “it is a public health law 
that regulates professional conduct. 
Any speech affected by the Minor 
Therapy Conversion Law is incidental 
to the professional conduct it regulates. 
Accordingly, the Court declines Ms. 
Chiles’ invitation to apply strict scrutiny 
in its analysis of her First Amendment 
challenge.” Judge Sweeney found 
that Defendants have a legitimate and 

important state interest in the prevention 
of “harmful therapy known to increase 
suicidality in minors,” and further that 
Defendants have a legitimate interest in 
“regulating and maintaining the integrity 
of the mental-health profession.” She 
found the Law rationally serves these 
legitimate and important interests and 
therefore survives rational basis review. 

With respect to Chiles’ First 
Amendment Free Exercise claim, Chiles 
claimed the Law is not neutral because 
it is “based on religious hostility” and 
“targets a religious practice.” Defendants 
argued the law is “directed at a therapy 
practice and does not restrict religious 
exercise.” Judge Sweeney found the 
“Minor Therapy Conversion Law targets 
these therapeutic modalities because 
conversion therapy is ineffective and 
has the potential to ‘increase [minor’s] 
isolation, self-hatred, internalized 
stigma, depression, anxiety, and 
suicidality,’” and that “fundamentally, 
the Minor Therapy Conversion Law 
neutrally regulates professional conduct 
and professional practices.” Judge 
Sweeney writes: “For this reason, 
Ms. Chiles’ arguments that the Minor 
Therapy Conversion Law is not neutral 
because its regulation of specific 
therapeutic practices incidentally 
burdens her – or any other practitioners’-
religious beliefs is unavailing.”

Finally, Judge Sweeney addressed 
Chiles’ argument that the Law is 
unconstitutionally vague and gives 
enforcement authorities “unfettered 
discretion to punish speech with 
which they disagree.” Judge Sweeney 
disagreed, ruling that “The Minor 
Therapy Conversion Law defines what 
is- and is not-considered ‘conversion 
therapy’ and what therapeutic practices 
violate the Law.” She further ruled, “The 
Minor Therapy Conversion Law clearly 
delineates what is and is not permitted 
under the Law . . . [and] is ‘sufficiently 
definite such that it does not encourage 
arbitrary enforcement’ against specified 
therapeutic practices.”

Having found that none of Chiles’ 
arguments met her burden of showing 
a likelihood of success of the merits, 
Judge Sweeney held the Court “need not 
determine whether [Chiles] has met her 
burden for the remaining preliminary 

injunction factors.” Accordingly, Chiles’ 
Motion for Preliminary Injunction was 
denied.

Chiles is represented by Shaun 
Pearman, Pearman Law Firm, P.C., 
Wheat Ridge, CO, and Barry Kevin 
Arrington, Arrington Law Firm, Wheat 
Ridge, CO. 

Judge Sweeney is a recent appointee 
of President Joe Biden, and this is 
probably one of her first major rulings 
after having taken the bench in July 
2022. She is among President Biden’s 
several out LGBT judicial appointees. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.
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8th Circuit Rules Catholic Religious Hospitals and Employers 
Are Exempt from Providing Gender-Affirming Treatments or 
Insurance to Cover Gender Transitions
By Matthew Goodwin

On December 9, 2022, the U.S. 
Court of Appeals for the 8th Circuit 
upheld a 2021 ruling from the North 
Dakota Eastern District Court that the 
Religious Freedom Restoration Act 
(RFRA) prohibits the U.S. Department 
of Health and Human Services (HHS) 
and the Equal Employment Opportunity 
Commission (EEOC) from potentially 
requiring certain Catholic religious 
hospitals and religious employers 
to provide gender-affirming care to 
patients, or to fund gender-affirming 
procedures for employees. Religious 
Sisters of Mercy v. Becerra, 2022 U.S. 
App. LEXIS 33888, 2022 WL 17544669. 
Chief Judge Lavenski Smith wrote for 
the panel.

The district court ruling enjoined 
HHS and EEOC from enforcing the 
Affordable Care Act (ACA) or Title VII 
of the Civil Rights Act of 1964 (Title 
VII” against the Catholic Plaintiffs in 
the manner arguably envisioned by the 
outgoing Obama Administration in 2016 
and later the Biden Administration. 
Religious Sisters of Mercy v. Azar, 
513 F. Supp. 3d 1113 (2021). The 8th 
Circuit’s December opinion leaves 
that injunction in place and means the 
Catholic religious hospitals which sued 
do not need to provide gender transition 
care for patients and do not have to offer 
such services in health plans for their 
employees.

The story begins in July 2016 when 
HHS under then-President Barack 
Obama and Secretary Sylvia Burwell 
promulgated a rule (the 2016 Rule) 
interpreting Section 1557 of the ACA—
i.e., the ACA’s non-discrimination 
provision. As relevant here, that rule 
“prohibited discrimination ‘on the basis 
of . . . sex[,]’” a phrase HHS defined to 
include “discrimination on the basis of 
pregnancy, . . . sex stereotyping, and 
gender identity.” While the EEOC and 
not HHS is responsible for interpreting 
and enforcing Title VII—which governs 

non-discrimination in employment—
nevertheless EEOC and HHS 
coordinated “. . . to expand the 2016 
Rule’s reach to otherwise noncovered 
entities through Title VII’s analogous 
ban on sex discrimination.” The 2016 
Rule did not provide any religious 
exemption.

Approximately one month after the 
2016 Rule went into effect, certain states 
and religious providers of healthcare 
services sued in the Northern District 
of Texas, which issued a nationwide 
preliminary injunction prohibiting 
HHS from “enforcing the [2016] Rule’s 
prohibition against discrimination on 
the basis of gender identity.” Franciscan 
All., Inc. v. Burwell (Franciscan 
Alliance I), 227 F. Supp. 3d 660 (N.D. 
Tex. 2016).

Religious Sisters of Mercy was filed 
shortly after the Franciscan Alliance I 
preliminary injunction went into effect. 
Specific plaintiffs are: Religious Sisters 
of Mercy, Sacred Heart Mercy Health 
Care Center, SMP Health System, 
the University of Mary, the Catholic 
Benefits Association, Diocese of Fargo, 
Catholic Charities of North Dakota, and 
Catholic Medical Association, a national 
association of thousands of Catholic 
health care providers (collectively 
Catholic Plaintiffs or Plaintiffs). The 
district court “. . . stayed enforcement 
of the 2016 Rule’s prohibition against 
gender-based identity discrimination 
as applied to the [Catholic Plaintiffs]. 
The [district] court also acknowledged 
Franciscan Alliance I’s nationwide 
preliminary injunction.”

Meanwhile, President Trump was 
sworn into office in January of 2017 and 
the present case along with the other 
litigation challenging the 2016 Rule 
was stayed so that the newly constituted 
HHS could “. . . consider further 
rulemaking.”

In June of 2020, the HHS repealed 
and replaced the 2016 Rule with a 

new Rule (the 2020 Rule). Unlike the 
2016 Rule, the 2020 Rule included a 
religious exemption vis-à-vis Section 
1557 non-discrimination under the 
ACA. Further, the 2020 Rule did away 
with the 2016 Rule’s broad “on the basis 
of sex” definition that encompassed and 
prohibited discrimination in provision 
of healthcare on the basis of sex 
stereotyping and gender identity.

Bizarrely, and some have argued 
brazenly, the 2020 Rule was formally 
published by the Trump administration 
after the U.S. Supreme Court’s 
decision in Bostock v. Clayton County, 
140 S. Ct. 1731, June 15, 2020). 
Bostock, of course, held that Title VII’s 
prohibition against discrimination 
“because of sex” encompasses gender 
identity and sexual orientation and, 
therefore, necessarily prohibits firing 
an employee for being homosexual or 
transgender. In other words, Bostock 
prohibits discrimination on the basis 
of sex stereotyping and gender identity 
while the 2020 Rule did not. 

President Biden’s election in 2020 
added a further layer to the story. One 
day before Mr. Biden was declared the 
winner in the presidential election, the 
Catholic Plaintiffs moved to lift the 
stay in this case and then filed amended 
complaints and for summary judgment 
on November 23, 2020. 

The district court opinion in this case 
from Judge Peter D. Welte, a Trump 
appointee, was handed down on the last 
full day of the Trump administration. 
The next day, President Biden issued an 
Executive Order, among many others, 
instructing the Executive Branch 
to apply Bostock to all federal sex 
discrimination laws. 

At this time, HHS under President 
Biden has filed a Notice of Proposed 
Rulemaking. “This proposed rule, if 
adopted, would reinstate much the 
same approach as the 2016 Rule by 
likewise interpreting Section 1557 to 



10   LGBT Law Notes   January 2023

require that hospitals perform gender-
reassignment surgeries . . .” However, 
as stated above, the 2016 Rule, which 
the Catholic Plaintiffs challenge in 
this case, was repealed by the Trump 
administration. 

Also important to the decision at 
hand is the fact that the EEOC under 
Biden has “pursued enforcement actions 
against non-healthcare employers that 
categorically exclude coverage for 
gender transitions from their health 
plans.”

The present appeal, pursued by the 
Biden administration as defendants, 
challenged the district court’s subject 
matter jurisdiction on the basis that 
Catholic Plaintiffs (1) lack standing, 
(2) fail to demonstrate ripeness of the 
case for adjudication, and (3) failed to 
carry their burden in demonstrating the 
requisite irreparable harm prong in the 
injunctive relief analysis.

Without standing, a court lacks 
subject matter jurisdiction over a 
case and it must be dismissed. It was 
the Catholic Plaintiff’s burden to 
demonstrate standing.

In the only victory enjoyed by the 
Biden Administration in the decision, 
the Eighth Circuit agreed that the 
Catholic Benefits Association (CBA) 
did not, contrary to the opinion below, 
demonstrate associational standing. 
Here, CBA failed to identify particular 
members and their specific injuries to 
establish associational standing. The 
CBA only identified three members, 
who are also named individual plaintiffs, 
and their injuries: the Diocese of Fargo, 
Catholic Charities of North Dakota, and 
the Catholic Medical Association.

The government’s other standing 
arguments were two-fold: in the first 
instance, that standing under Section 
1557 of the ACA was not established 
and, second, that standing under Title 
VII was not established.

Distilled to its most basic 
formulation, the government argued 
the Catholic Plaintiffs could not have 
standing to challenge the 2016 Rule 
for HHS enforcement of Section 1557 
because the 2016 Rule was repealed and 
replaced with the 2020 Rule.

In deciding this question, the 
Eighth Circuit focused heavily on 

how the Franciscan Alliance I court 
handled a similar mootness argument 
interposed by the government in that 
appeal. The Eighth Circuit thus held, 
“[t]he [Franciscan Alliance I] analysis 
supports our conclusion that the 
plaintiffs have suffered an injury-in-fact 
from the government’s interpretation of 
Section 1557 . . . While the government 
argues that the plaintiffs lack standing 
because the 2020 Rule “rescinded” 
the 2016 Rule . . . the Fifth Circuit 
expressly rejected this argument in 
Franciscan Alliance[.] We agree with 
the Fifth Circuit that ‘the district court 
injunctions, the 2020 Rule, and the 
2021 [Notice of Proposed Rulemaking] 
combined to threaten [the plaintiffs] 
in the same way that the challenged 
portions of the 2016 Rule did.’”

“We also reject the government’s 
argument that the plaintiffs lack injury 
because it ‘has not to date taken a 
position on whether plaintiffs’ conduct 
violates the relevant statutes and has 
not threatened any enforcement action 
against plaintiffs.’” Here, the 8th 
Circuit pointed to HHS’s “repeated 
refusal” to disavow enforcement against 
Catholic Plaintiffs and their promise of 
“robust enforcement of Section 1557.” 
Finally, the 8th Circuit did not like that 
HHS “expressly ‘decline[d] to adopt 
commenters’ suggestion that [it] import 
Title IX’s blanket religious exemption 
into Section 1557[.]”

Concerning Title VII enforcement, 
“[t]he government argues that ‘[t]he 
CBA plaintiffs have not demonstrated 
any Article III case or controversy with 
respect to their challenge to EEOC’s 
interpretation of Title VII and possible 
future enforcement efforts against 
plaintiffs.”

The Biden Administration argued 
that the Catholic Plaintiffs lacked 
standing because they “. . . have (1) never 
‘been asked to cover gender-transition 
services for any particular employee’; 
(2) failed to show ‘that [the] EEOC 
would likely find reasonable cause to 
believe that unlawful discrimination 
occurred and then exercise its discretion 
to bring an enforcement action against 
[the Diocese of Fargo] or [Catholic 
Charities of North Dakota] after a failed 
attempt at voluntary conciliation’; and 

(3) failed to show ‘that [the] EEOC has 
ever brought an enforcement action 
in district court against any employer 
to challenge the employer’s exclusion 
of transition procedures in its health 
plan, let alone a religious employer that 
has raised religious objections to such 
procedures.’”

The 8th Circuit disagreed and 
upheld the district court’s ruling 
that Catholic Plaintiffs had standing 
to challenge the EEOC’s potential 
enforcement of Title VII against 
them. Here the court bootstrapped to 
its finding that the Catholic Plaintiffs 
faced a credible threat of enforcement 
from HHS under Section 1557. “[I]n 
turn, HHS has previously explained its 
coordinated effort with the EEOC to 
‘pursue Title VII enforcement actions 
against nonhealthcare employers with 
gender-transition exclusions in their 
group health plans.’” “Its pursuit of 
these enforcement actions, coupled 
with its failure to ‘disavow[] any intent 
to enforce Title VII’s prohibition 
on gender-transition exclusions in 
health plans against the [religious 
employers],’ lends further support to 
the district court’s conclusion that the 
CBA plaintiffs face a credible threat of 
enforcement by the EEOC.”

Finding standing for Catholic 
Plaintiffs vis-à-vis their challenges 
against Section 1557 and Title VII, the 
8th Circuit “necessarily” held that their 
claims were ripe for judicial review.

Finally, the court held that Catholic 
Plaintiffs, by establishing a likely 
violation of RFRA, had satisfied 
the irreparable harm factor of the 
permanent injunction analysis. “. . . 
[T]he district court correctly held that 
‘intrusion upon the Catholic Plaintiffs’ 
exercise of religion is sufficient to show 
irreparable harm.”

The Religious Sisters of Mercy, 
Sacred Heart Mercy Health Care Center, 
SMP Health System, and University of 
Mary were represented by, among others, 
the Becket Fund for Religious Liberty. 
The Becket Fund describes its mission 
as “defending the freedom of religion 
of people of all faiths,” and successfully 
argued before the U.S. Supreme Court 
in Fulton v. City of Philadelphia, 141 
S. Ct. 1868 (2021), which held that the 
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City of Philadelphia could not refuse to 
contract with Catholic Social Services 
because of CSS’s rejection of same-sex 
couples as foster parents, which was a 
violation of the city’s non-discrimination 
requirements.

The three-judge panel of the case 
includes, in addition to Chief Judge 
Smith and Judge Raymond Gruender 
(both appointed by President George 
W. Bush), Judge Jonathan Kobes, a 
Trump appointee. ■

Matthew Goodwin is a partner at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.

Federal Court Rules Against Exclusion 
of Transgender Healthcare Under 
North Carolina Government Employees 
Health Plan
By Brian M. Brantley

On December 5, 2022, U.S. District 
Judge Loreta C. Biggs (M.D. N. Car.), 
issued the latest ruling on Kadel v. 
Folwell, 2022 WL 17415050, 2022 U.S. 
Dist. LEXIS 218104, granting summary 
judgment to the plaintiffs on their 
claim that an exclusion of coverage for 
transgender healthcare under the North 
Carolina State Health Plan (the NCSHP 
or the Plan) violates the Affordable 
Care Act (ACA). Notwithstanding the 
defendants appealing the prior orders 
granting plaintiffs’ summary judgment 
motions under the Equal Protection 
Clause and Title VII, this court held 
that it “retains jurisdiction over matters 
‘in aid of the appeal’” as the ACA issue 
“aids” in the appeal. 

The plaintiffs commenced this 
action on March 11, 2019, against 
Dale Folwell in his official capacity 
as State Treasurer of North Carolina, 
Dee Jones in her official capacity as 
Executive Administrator of NCSHP, 
NCSHP, and three public universities 
to gain access to necessary medical 
services that were excluded under the 
Plan. The plaintiffs are employees and 
children of employees who identify 
as transgender and who receive health 
insurance through the NCSHP. Since 
the 1990s, the Plan included two 
exclusions relating to the plaintiffs’ 
causes of actions: 1) “psychological 
assessment and psychotherapy treatment 
in conjunction with proposed gender 
transformation” and 2) “treatment or 
studies leading to or in connection with 
sex changes or modifications and related 
care.” The first exclusion was apparently 
never implemented and is no longer part 
of the Plan. Defendants argue that the 
Plan only covers medically necessary 
services and that the excluded services 
are not medically necessary. 

North Carolina statutes define 
“medically necessary services or 

supplies” as those services or supplies 
that are (1) “[p]rovided for the diagnosis, 
treatment, cure, or relief of a health 
condition, illness, injury, or disease” and 
“not for experimental, investigational, 
or cosmetic purposes,” (2) “[n]ecessary 
for and appropriate to the diagnosis, 
treatment, cure or relief of a health 
condition, illness, injury, disease, or 
its symptoms” (3) “[w]ithin generally 
accepted standard of medical care in 
the community,” and (4) “[n]ot solely 
for the convenience of the insured, the 
insured’s family, or the provider.” N.C. 
Ge. Stat. § 58-3-200(b).

Plaintiffs moved for summary 
judgment on their claims under the 
Equal Protection Clause, Title VII, 
and the ACA arguing that by not 
providing medically necessary services, 
defendants were discriminating against 
them based on their sex and transgender 
status. The court reserved its judgment 
on the ACA issue until the U.S. 
Department of Human Health Services 
(DHHS) issued a Notice of Proposed 
Rulemaking in 2020 on the issue of the 
term “health program or activity” which 
excluded health insurance companies 
from the ACA’s anti-discrimination 
requirements. 

Under the court’s Equal Protection 
Clause analysis, the court turned to the 
rule in Grimm v. Gloucester Cty. Sch. 
Bd. 972 F.3d 586, 607 (4th Cir.), as 
amended (Aug. 28, 2020), cert. denied, 
141 S. Ct. 2878 (2021), which requires 
a court to determine “what level of 
scrutiny applies” and “whether the law 
or policy at issue survives such scrutiny.” 
In Grimm, a school board’s policy 
requiring students to use bathrooms 
based on their biological sex unlawfully 
discriminated on its face against based 
on their sex because it is impossible to 
describe the policy without referencing 
sex and the plaintiff was “viewed as 
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failing to conform to sex stereotype 
propagated by the Policy.” Id. at 608. 
See also Bostock v. Clayton Cty.,140 
S. Ct. 1731, 1746 (2020). As the policy 
discriminated based on sex, it received 
intermediate scrutiny. 

Similarly, here the court held that 
the Plan facially discriminates based 
on sex and transgender status because 
the policy cannot be stated or described 
without referencing sex. The exclusion, 
contrary to defendants’ argument, 
“does not identify any diagnoses 
or treatments,” wrote Judge Biggs. 
“Instead, the broad language of the 
Plan distinguishes between medically 
necessary treatments that align with the 
member’s biological sex and medically 
necessary treatments—often the same 
medically necessary treatments—that 
do not align with his sex.” Thus, the 
court applied intermediate scrutiny.

The defendants argued that the 
exclusions limit health care costs and 
that the relevant treatments excluded 
by the Plan are not effective. The court 
found that the cost of the exclusion 
across the 740,000 members of the 
Plan would only cost each member an 
estimated $1 per year, and found this to 
be justified. Additionally, the defendants 
were unable to establish that the medical 
treatment is ineffective as the majority 
of their expert witness testimony was 
found to be inadmissible. However, 
expert testimony that was admissible 
established that the medical treatment 
provided for gender dysphoria is similar 
to other treatments provided under the 
Plan. The defendants were unable to 
meet their burden under intermediate 
scrutiny. Thus, the plaintiffs were 
entitled to summary judgment on the 
Equal Protection claim. 

Under their Title VII claim, one 
plaintiff, a transgender correctional 
officer for DPS, sought surgery after 
being diagnosed with gender dysphoria. 
She argued that as a member of the 
Plan, her surgery should be covered 
as medically necessary. NCSHP was 
held to not be her employer or a joint 
employer or DPS’s agent. NCSHP was 
granted summary judgment. However, 
DPS was found to be liable under 
Title VII for providing her the Plan 
and denying coverage for her surgery 

because of her sex. Generally, under 
Title VII, a plaintiff must show that “the 
defendant’s conduct did in fact cause the 
plaintiff’s injury,” Univ. of Tex. Sw. Med. 
Ctr. v. Nassar, 570 U.S. 338, 346 (2013). 
Under Bostock, the Court explained 
this to mean that the plaintiff’s injury 
“would not have happened ‘but for’ the 
purported cause,” Bostock, 140 S. Ct. 
at 1739. Here, the court found that the 
plaintiff’s “birth-assigned sex was a but-
for cause of her injury.” The plaintiff 
was granted her summary judgment 
motion against DPS under Title VII. 

The plaintiffs also sought a permanent 
injunction. “The exclusion has and will 
continue to force Plaintiffs and others 
delay or forgo medically necessary 
treatments, since most do not have funds 
available to pay for treatments out of 
pocket and then be reimbursed through 
monetary damages,” wrote Judge 
Biggs. The court granted the permanent 
injunction and ordered that the 
necessary medical services for gender 
dysphoria be reinstated. The defendants 
have appealed and unsuccessfully 
sought a stay of the injunction pending 
their appeal.

In its latest ruling, the court 
considered the issue of the ACA and 
utilized the test in Bostock v. Clayton 
County to determine whether the Plan 
discriminates in violation of the ACA. 
The court reiterated that the Plan does 
facially discriminate on the basis of 
sex and transgender status. However, 
now the court had to determine if the 
NCSHP is considered a “health program 
or activity” subject to ACA liability as 
the ACA does not explicitly define 
“health program or activity.” The court 
agreed with the plaintiffs that “under 
the plain language of Section 1557 and 
the ACA as a whole, the term ‘health 
program or activity’ encompasses health 
insurance and health plans.” Thus, the 
court granted the plaintiffs’ summary 
judgment motion under the ACA. 

The plaintiffs are represented by 
Deepika H. Ravi, Evan R. Marolf, 
Grace H. Wynn, Harris, Wiltshire 
& Grannis LLP, Lauren H. Evans, 
McDermott Will & Emery LLP, 
Washington, DC, Noah E. Lewis, Ezra 
U. Cukor, David Brown, Transgender 
Legal Defense & Education Fund, Inc., 

Omar F. Gonzalez-Pagan, Alejandra 
L. Caraballo, Lambda Legal Defense 
And Education Fund, Inc., Dmitriy G. 
Tishyevich, Warren Haskel, McDermott 
Will & Emery LLP, New York, NY, 
Tara L. Borelli, Carl S. Charles, Lambda 
Legal Defense And Education Fund, 
Inc., Decatur, GA, Adam M. Safer, 
Michael W. Weaver, McDermott Will 
& Emery LLP, Chicago, IL, Lauren E. 
Snyder, Amy E. Richardson, Harris, 
Wiltshire & Grannis LLP, Raleigh, NC. 
Judge Loretta C. Biggs was appointed 
by President Barack Obama. ■

Brian M. Brantley is a graduate of New 
York Law School (class of 2022).
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Texas Supreme Court Denies Father’s Petition for Writ of 
Mandamus to Prevent Gender-Affirming Care for Son in 
Ex-Wife’s Custody in California
By Arthur S. Leonard

The Supreme Court of Texas rejected 
a pro se petition by Jeff Younger, the 
divorced father of twin boys, one of 
whom “has exhibited confusion about 
his gender,” for a writ of mandamus to 
prevent the mother, who has custody, 
from moving to California with the boys, 
because of his fear that the move “will 
bring about the medical transitioning 
of the son,” wrote Justice James D. 
Blacklock, concurring in the court’s 
denial of the petition, joined by Justice 
Young. In re Jeff Younger, Relator, 2022 
WL 18006684 (Dec. 30, 2022). 

Although the Texas district court, 
with the agreement of both parents, 
issued an order in October 2021 that 
“neither parent may treat a child 
with hormonal suppression therapy, 
puberty blockers, and/or transgender 
reassignment surgery (if any) without 
the consent of the parents or court 
order,” the father feared that a new 
California law, effective on January 1, 
2023, might override that if, for example, 
a California court were to issue an order 
at the behest of the mother to authorize 
such treatment. 

California’s S.B. 107 was enacted 
in response to other states legislating 
bans on gender-affirming treatment for 
minors, intending to make California 
a “safe haven” for families from other 
states who cross state lines in order to 
be able to provide such treatment to 
their transgender children. S.B. 107 
contains provisions barring enforcement 
in California of “a law of another state” 
or “another state’s law” that prohibits 
“gender-affirming health care.” 

“While S.B. 107’s position on other 
states’ laws is clear,” wrote Justice 
Blacklock, “I see no provision in the 
bill that would alter the enforceability, 
in California, of a Texas court order 
requiring divorced parents to agree 
before subjecting their child to gender-
transition therapy.” Mr. Younger 
contended that this provision would 

be a “prohibition on enforcement in 
California of court orders limiting 
access to such therapy,” but, asserted 
Justice Blacklock, “It is not. A court 
order allocating the parental rights of 
divorced parents based on case-specific 
judicial findings about the best interests 
of their children is in no way ‘a law of 
another state.’ And in the very unlikely 
event California’s courts interpreted 
their statute in such an odd way, they 
would of course run head long into the 
Full Faith and Credit Clause. U.S. Const. 
art. IV, Sec. 1.” Although courts have 
recognized public policy exceptions 
under the FFCC, the U.S. Supreme Court 
has stated that its “decisions support no 
roving public policy exception to the full 
faith and credit due judgments.” Baker 
v. General Motors Corp., 522 U.S. 222, 
233 (1998). 

Added Justice Blacklock, “Mother 
freely acknowledges that she is 
bound by this order in both Texas and 
California. What is more, Mother has 
flatly denied to this Court that she 
will seek to evade the district court’s 
order while she is in California. As 
a result, should she fail to honor her 
promise as Father fears, contempt of 
the district court’s order would not 
be her only concern.” He also pointed 
out that “under the Uniform Child 
Custody Jurisdiction and Enforcement 
Act (UCCJEA), a version of which is 
the law in both California and Texas, a 
California court is obligated to respect a 
Texas court’s custody orders and cannot 
modify the Texas court’s orders unless 
the Texas court relinquishes jurisdiction 
– an action reviewable by mandamus 
. . . Mother has repeatedly asserted in 
court that the Texas order is desirable 
and in the child’s best interests, which 
would make it quite difficult for Mother 
to argue the contrary position to a 
California court, even if that were her 
intention. Mother would also have to 
claim that the emergency is so dire that 

there is no time to ask the Texas court 
to amend its order – a highly doubtful 
proposition in the age of video hearings. 
The California court would have to 
consult with the Texas court. Cal. Fam. 
Code sec. 3424(d). And the California 
court would have to decide to take the 
unusual step of issuing an emergency 
order directly undermining another 
state’s court order even though the other 
state’s court was readily available to 
hear a request to modify the order.” 

That this chain of events might occur 
struck Justice Blacklock as “entirely 
speculative,” concluding: “This Court 
cannot intervene based on tenuous 
speculation about what other courts 
might do in the future at the request of 
a party who may never ask. The only 
court to have acted so far has preserved 
Father’s right to withhold consent to 
gender-transition therapy for his son.” ■
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Another Victory for YU Pride Alliance in its Ongoing Struggle 
for Recognition by Yeshiva University
By Jason Miranda

Over the last couple of months, 
an epic saga of sorts has unraveled 
between Yeshiva University (hereafter 
Yeshiva or YU) and a group of students 
seeking official school recognition of 
an LGBTQ+ affinity group, aptly titled 
the YU Pride Alliance. As our avid 
Law Notes readers may have already 
gathered, Yeshiva is an Orthodox 
Jewish university incorporated under 
the New York Educational Law with 
campuses spread across New York 
City. Since 2009, Yeshiva has continued 
to deny the Pride Alliance official 
recognition, citing its strongly held 
religious beliefs for why it denied the 
equal rights and privileges it affords 
other student organizations. 

Since filing a lawsuit against YU 
under the New York City Human Rights 
Law (HRL), the YU Pride Alliance 
has attempted to fight this denial, even 
landing in the U.S. Supreme Court 
where we reported on the facts in our 
October 2022 issue. (Surprise: The 
Supreme Court denied the University’s 
petition for review for premature appeal 
reasons). Now, the battle is back in state 
court, where on December 15, 2022, 
the Appellate Division, 1st Department 
of the Supreme Court entered judgment 
for the YU Pride Alliance, affirming 
the trial court’s decision to provide the 
Pride Alliance with injunctive relief. 
YU Pride Alliance v. Yeshiva Univ., 
2022 N.Y. App. Div. LEXIS 6999, 2022 
WL 17684269.

Originally founded as a theological 
seminary, Yeshiva has long since 
become more than a religious institute. 
As the university expanded, it began to 
include graduate institutions such as the 
Cardozo School of Law and the Ferkauf 
Graduate School of Psychology, both 
of which have recognized LGBTQ+ 
student organizations and have 
lent their support to the YU Pride 
Alliance. According to the opinion, 
in 1967, Yeshiva changed the status 
of the seminary to an “affiliate” and 
incorporated the university under the 

Education Law to allow for numerous 
secular degrees to be awarded and 
proper receipt of government funding. 
As of today, the theological portion of 
the university remains its own corporate 
entity, separate from the undergraduate 
institution named as a defendant.

The YU Pride Alliance first sued 
in 2021, claiming Yeshiva violated 
the HRL because, as a public 
accommodation, YU is prohibited by 
law from discriminating on the basis 
of sexual orientation or gender identity. 
In answer, Yeshiva claimed exemption 
from non-discrimination requirements 
on account of its religious orientation, 
claiming the “distinctly private” 
entity exemption from the public 
accommodation provision. Even if not 
thus exempted, YU argues that the First 
Amendment’s Free Exercise Clause 
and the “Church Autonomy” doctrine 
sufficiently shield it from government 
intervention. Clearly, this was 
something the Supreme Court of New 
York County did not buy when Judge 
Lynn R. Kotler granted a preliminary 
injunction to the Pride Alliance, stating 
Yeshiva was not, in fact, a religious 
institution but a secular one due to its 
incorporation under the Education Law 
and the stated purpose of its corporate 
charter.

In its opinion, the Appellate Division 
holds that the trial court correctly held 
Yeshiva does not qualify for exemption 
from anti-discrimination laws afforded 
to religious corporations for failure 
to meet the definition of a religious 
corporation incorporated under the 
education or religious corporation law. 
Under the education law, to meet such 
definition requires an institution to be 
“operated, supervised or controlled by a 
religious […] organization” and having 
certified that it is a religious educational 
institution. As for the religious 
corporation law, the institution must 
be a “corporation created for religious 
purposes […] created to enable its 
members to meet for divine worship or 

other religious observances.” Yeshiva 
qualifies under neither.

Another provision exists where 
a religious institution operated for 
“charitable or educational purposes, 
which is operated supervised or 
controlled by or in connection with a 
religious organization,” is exempted 
with respect to employment, housing, 
and student admissions processes. 
But this provision does not apply 
because such purposes are not at issue 
here, where recognition of a student 
organization falls under neither of the 
aforementioned topics.

The court then turns to the First 
Amendment arguments, where the court 
determines that recognition of the Pride 
Alliance does not infringe on Yeshiva’s 
asserted right “to decide matters or 
faith or doctrine.” Three of Yeshiva’s 
graduate schools, all legally part of the 
corporation, have already recognized 
LGBTQ+ student groups and have 
done so for over 25 years without 
protest from Yeshiva itself. Such assent 
demonstrates that recognition has not 
amounted to endorsement or acceptance 
of the views of these student groups as 
YU argues. Therefore, the court finds a 
denial of recognition as non-essential to 
Yeshiva’s “central mission.”

Similarly, the court finds no 
violation of Yeshiva’s free exercise 
of religion where the City’s HRL 
public accommodations provision is 
both neutral and generally applicable. 
Narrowly evading a strict scrutiny 
standard of review, the court holds 
the law does not create a “system of 
individualized governmental assessment 
of the reasons for relevant conduct.” 
This is because the law only allows 
public accommodations to be exempted 
from age and gender anti-discrimination 
policies but not religious or sexual 
orientation and only grants these 
exemptions in the form of “bona fide 
considerations of public policy.” What 
are such considerations, you may ask? 
They include things we see in everyday 
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life including senior discounts, age 
requirements for movies, and any other 
activity showing that health or safety 
would be protected by an exemption. 
The court continues to expand their 
free exercise opinion, claiming the 
exemption for benevolent organizations 
does not affect the general applicability 
of the City HRL. This is due to the City’s 
overwhelming interest in providing all 
persons a “fair and equal opportunity 
to participate in the business and 
professional life of the city.” 

Most notably, the freedom of 
expression and association argument 
expressed by Yeshiva falls flat, where 
the court circles back to its initial 
argument that recognition of the Pride 
Alliance does not “endorse or support 
student speech that it merely permits 
on a nondiscriminatory basis.” The 
City’s HRL makes no requirement 
of endorsement, nor does it compel 
speech. Yeshiva does not endorse 
or accept the views of its already-
recognized LGBTQ+ student groups 
at its graduate schools. Additionally, 
Yeshiva argues their associational rights 
have been violated, yet, their argument 
is nullified where such members are 
already enrolled, Yeshiva engaged 
in conversation with them regarding 
sexual orientation and gender identity 
issues, and the school has continued 
to express a desire to “foster diversity 
and inclusion in association with Pride 
Alliance members when denying 
official recognition.”

A major, yet pending victory, this 
case has already gained national 
recognition. The YU Pride Alliance 
has acquired amicus briefs from 
notable sources including LGBT Bar 
NY, the ACLU, and the New York 
City Bar Association. A variety of 
law school LGBTQ+ student groups 
and their allies have also filed amicus 
briefs. Yeshiva University continues 
to be represented by the Becket Fund 
for Religious Liberty in Washington, 
D.C., a major right-wing opponent of 
LGBTQ+ rights. This battle is in no 
way over yet, where Yeshiva will most 
likely appeal the decision to the highest 
state court, the New York Court of 
Appeals. Should the Court of Appeals 
affirm, Yeshiva will have a direct route 

to the U.S. Supreme Court where four of 
the most staunchly conservative judges 
have already expressed sentiment 
and support to Yeshiva, indicating a 
potential violation of religious freedom. 
In the meantime, the YU Pride Alliance 
will continue to face an uphill battle.

The YU Pride Alliance is represented 
by Katherine Rosenfeld of Emery Celli 
Brinckerhoff Abady Ward & Maazel 
LLP in New York City. ■

Jason Miranda is a law student at New 
York Law School (class of 2024).

Indiana Appellate 
Court Splits on 
Amending Child’s 
Birth Certificate 
to Affirm Gender 
Identity 
By Willy C. Martinez

Since 2014, the Court of Appeals 
of Indiana has issued several decisions 
interpreting Indiana Code Section 16-
37-2-10 to allow parents to have their 
child’s gender marker changed on the 
child’s birth certificate. However, in In 
the Matter of K.G., 2022 WL 17420468, 
2022 Ind. App. LEXIS 387 (Dec. 6, 
2022), a panel of the court affirmed 
in part and remanded an order by the 
trial court denying a mother’s petition 
to legally change her child’s name 
and gender marker on the child’s birth 
certificate, partially parting company 
from the holdings of other panels. 
Chief Judge Cale J. Bradford wrote for 
the court.

K.D.G. was born in 2009 and was 
assigned male at birth. In early 2021, 
K.D.G. informed her mother that she 
identified as a female. Accordingly, 
K.D.G. and her mother began working 
with medical and mental health 
providers to ensure an appropriate 
course of treatment, which included 
the administration of puberty blockers, 
hormone replacement therapy, and 
filing petitions to amend K.D.G.’s 
name and gender marker on her birth 
certificate. 

At the trial level, K.D.G.’s mother 
provided testimony to support the name 
and gender marker change. Her mother 
testified that since K.D.G. came out, 
she was “happier, not as depressed.” 
K.D.G.’s doctor supported the change, 
noting that it “can decrease the barriers 
in school, community, and social 
settings to creating a safe and affirming 
environment.” Finally, K.D.G.’s social 
worker observed, “[s]ince transitioning, 
I have seen [K.D.G.’s] mood and affect 
improve greatly.” Nevertheless, the trial 
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court denied both petitions, reasoning 
that K.D.G.’s mother “failed to prove 
that it is in this minor child’s best 
interest to grant the petitions.”

Indiana Code section 16-37-2-
10 provides, in relevant part, that a 
birth certificate may be amended if 
the petitioner provides “adequate 
documentary evidence, including the 
results of a DNA test under subsection 
(c) or a paternity affidavit executed 
under section 2.1 of this chapter.” While 
the court “recognize[d] that other panels 
of this court have interpreted Indiana 
Code section 16-37-2-10 as providing a 
mechanism by which a parent can seek 
to have a child’s gender marker changed 
on the child’s birth certificate,” it 
nevertheless declined to read the statute 
“in such a broad manner.” In short, the 
court reasoned, “a plain reading of the 
text of Indiana Code section 16-37-2-
10 reveals that the statute has nothing 
to do with amending a birth certificate 
to reflect a parent’s desire to change 
a minor child’s gender to reflect their 
gender identity and presentation.” As 
the Indiana General Assembly had 
yet to address this issue, the court 
concluded Section 16-37-2-10 does not 
“provide the court with the authority to 
grant the requested relief.” 

With respect to K.D.G.’s mother’s 
petition for a legal name change, 
Indiana law allows parents to petition 
the court to change the name of a 
minor child, only if the court finds it 
in “the best interests of the child.” In 
making this determination, the trial 
judge must consider several statutory 
factors, including the wishes of both 
the child and their parents. Indeed, the 
court observed the argument raised at 
trial, where K.D.G.’s mother asserted 
that bringing K.D.G.’s legal name “into 
alignment with how [she] is otherwise 
recognized cannot be against [her] best 
interests when . . . that recognition has 
demonstrably improved [her] mental 
health and is a necessary component of 
[her] medical care.” Based on the trial 
court’s lack of such factual findings, 
the court concluded it was “unable to 
ascertain why the trial court found that 
Mother had failed to meet her burden of 
proving that the requested change was 

in Child’s best interests.” Accordingly, 
it remanded the case and instructed 
the trial court “to make additional 
factual findings explaining its decision, 
focusing specifically on the statutory 
best-interest factors.” 

The Appellants are represented by 
Megan Stuart and Kathleen Bensberg 
of Indiana Legal Services, Inc. ■

Willy C. Martinez, Esq. is an Associate 
at Gibbons PC in Newark, NJ.

Country of Georgia 
Improperly Denied 
Legal Gender 
Change to Three 
Transgender Men
By Eric Wursthorn

On December 1, 2022, the European 
Court of Human Rights (ECHR) held 
that Georgia violated Article 8 of the 
European Convention on Human Rights 
(the Convention) by failing to have proper 
procedures in place for transgender 
persons to change their gender markers 
on identity documents (Case of A.D. and 
Others v. Georgia, Applications nos. 
57864/17, 79087/17 and 55353/19). The 
case was brought by three transgender 
men whose applications were joined 
in the ECHR proceeding (herein the 
applicants). 

In 2014 and 2015, the first two 
applicants were assigned traditionally 
male forenames to replace their previous 
names by the Georgia Civil Status 
Agency (the Agency). At about the 
same time, both applicants requested 
the Agency to change their sex/gender 
markers in their civil-status records 
from female to male. Their applications 
were supported by diagnoses by 
psychologists with “gender identity 
disorder (transsexualism)”. The Agency 
denied these requests on the grounds 
that neither applicant had undergone 
medical sex reassignment surgery. 

Both applicants then filed actions 
in the local courts. During these 
proceedings, the second applicant 
revealed that he had undergone hormonal 
treatment to increase testosterone levels 
and had his breasts surgically removed. 
Nonetheless, the Tbilisi City Court 
dismissed both applicants’ complaints, 
because the applicable law, Section 
78(g) of the Civil Status Act (sometimes 
the 2011 Act), required a “change of sex” 
and neither applicant had undergone a 
sex reassignment procedure. Meanwhile, 
the Agency admitted that Section 78(g) 
did not define the necessary medical 
procedures or medical proof required in 
order to prove a “change of sex”.



January 2023   LGBT Law Notes   17

The third applicant started receiving 
hormonal treatment in the late ‘90s and 
according to the ECHR, was “effectively 
perceived by his family, friends and 
other social circles as a man.” In 2011, 
the third applicant filed an application to 
change his name to a traditionally male 
forename in place of the traditionally 
female forename given to him at birth. 
In 2015, the third applicant filed an 
application with the Agency to change 
his sex/gender marker in the civil-status 
records from female to male. The third 
applicant also submitted a medical 
opinion by a psychologist diagnosing 
him with “gender identity disorder 
(transsexualism)”. 

The Agency also denied the third 
applicant’s gender change request. 
According to the ECHR, the Agency 
reasoned “nowhere could it find an 
indication of the applicant’s having 
changed his sex within the meaning 
of section 78(g) of the 2011 Act. The 
Agency further noted that the medical 
opinion of 31 October 2014 had 
diagnosed the applicant with a medical 
condition but had not confirmed any 
change of his sex characteristics.” After 
an administrative appeal, the Agency 
confirmed that the third applicant 
would need to submit a medical 
certificate showing that his biological 
and/or physiological sex characteristics 
had been changed.

The third applicant did not fare any 
better in the local courts. At all stages 
of the third applicants’ litigation, the 
government never argued that the third 
applicant was not male. Rather, the 
government insisted that a medical 
opinion diagnosing the applicant with 
gender identity disorder or stating he 
exhibited the psychological traits of 
his target gender was insufficient. In 
2016, the Tbilisi City Court dismissed 
his appeal, concluding that only 
post-operative transgender people 
were entitled to obtain legal gender 
recognition. The third applicant then 
appealed to the Tbilisi Court of Appeal, 
which also dismissed his appeal, holding 
that under Georgian law, a gender 
change can only be accomplished “by 
means of surgery.” The Tbilisi Court 
of Appeal further stated that it was 
important “for any medical procedures 

undertaken with the aim of changing 
sex to have an irreversible impact, and 
this irreversibility cannot be achieved 
by means of hormonal treatment only 
. . . . The change of a secondary sex 
characteristic cannot in and of itself 
show a change of sex.” 

Finally, in 2019, the Georgia 
Supreme Court dismissed the third 
applicants’ appeal. The Georgia 
Supreme Court acknowledged that 
the third applicant “does not wish to 
undergo a surgical intervention” and 
“his position ought to be respected and 
protected by the State.” Nonetheless, the 
Georgia Supreme Court held that the 
third applicant needed to show that he 
underwent procedures of an irreversible 
nature in order to demonstrate a change 
of sex. In contrast to the lower courts, 
the Supreme Court suggested that a 
medical certificate attesting that the 
hormonal treatment the third applicant 
received was of an irreversible nature 
would be sufficient to grant a legal 
gender change.

The ECHR found the imprecise 
nature of Section 78(g) of the 2011 Act 
violated Georgia’s obligation under 
Article 8 of the Convention to provide 
quick, transparent, and accessible 
procedures for changing the registered 
sex marker of transgender people (citing 
X v. the former Yugoslav Republic of 
Macedonia, no. 29683/16, § 36, 17 
January 2019). Nowhere in the text of 
the statute was the term “change of sex” 
defined or the requisite proof needed to 
obtain a legal gender change set forth. 
The ECHR warned that the vague term 
“change of sex” granted the Agency 
“excessive discretionary powers, which 
can lead to arbitrary decisions in the 
examination of applications for legal 
gender recognition.” Indeed, the ECHR 
noted that the Georgia Supreme Court 
contradicted the lower courts’ opinion 
that only post-operative transgender 
persons could obtain a legal gender 
change. Thus, the ECHR found that 
Georgia violated all three applicants’ 
rights under Article 8 of the Convention. 
Each applicant was awarded $2,000 
Euros for non-pecuniary damages and 
further granted the third applicant 
approximately $10,000 Euros for costs 
and legal expenses. 

The first two applicants were 
represented by Ms. K. Bakhtadze 
from Tbilisi and Mr. P. Leach, Ms. 
R. Remezaite, Ms. J. Gavron, Ms. J. 
Sawyer and Mr. J. Clifford from the 
European Human Rights Advocacy 
Center (EHRAC) in London. The 
third applicant was represented by 
three lawyers from Tbilisi, Ms. N. 
Jomarjidze, Ms. T. Oniani and Mr. G. 
Tabatadze, and the following lawyers 
from EHRAC in London – Mr. P. Leach, 
Ms. R. Remezaite, Ms. J. Gavron, Mr. C. 
Cojocariu, Mr. K. Levine, Ms. J. Evans, 
and Ms. J. Sawyer. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.
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N.J. Appellate Division Reverses Dismissal of Gay Public 
Accommodations Discrimination Claim Against Massage 
Parlor for Employee’s Homophobic Remarks to Client
By Ashton Hessee

On December 7th, New Jersey 
Appellate Division Judges Mary 
Gibbons Whipple and Joseph L. 
Marczyk affirmed in part, vacated 
in part, and remanded for discovery 
the Camden County Superior Court’s 
ruling on a motion to dismiss a lawsuit 
by an Elements Massage gay patron 
who alleges public accommodation 
discrimination against the business for 
homophobic comments made during his 
massage. Cooper v. Rogo Brothers, Inc., 
2022 WL 17481557, 2022 N.J. Super. 
Unpub. LEXIS 2437 (App. Div.).

Plaintiff Darien Cooper filed suit 
against the franchise operator Rogo 
Brothers Inc. and Elements Massage 
after he experienced an instance 
of discriminatory conduct during 
his massage. Justine Middleton, the 
masseuse assigned to the Plaintiff, 
inquired about the meaning of a tattoo on 
the Plaintiff’s arm. In the conversation 
that followed, Middleton began to share 
information about her Christian beliefs. 
As the massage and conversation 
continued, the Plaintiff’s mentioning of 
his boyfriend prompted Middleton to 
“give her opinions about homosexuality 
in a demeaning and discriminatory 
manner.” She stated that gay people 
“do not follow God’s design”, are equal 
to pedophiles, and that homosexuality 
is a choice of lifestyle. After enduring 
feelings of humiliation during the 
massage, the Plaintiff left Middleton a 
note reading, “when you condemn love 
you condemn God, that is not our place. 
I will pray for you.”

The Plaintiff bases his claim 
on the New Jersey Law Against 
Discrimination (LAD), N.J.S.A 10:5-1 
to 49, which prohibits places of public 
accommodation including retail shops, 
stores, or concessions “dealing with 
goods of service of any kind”, from 
refusing service or discriminating 
during the furnishing of said service 
on account of the sexual identity of the 
patron. While the parties both agree that 

Elements Massage qualifies as a place 
of public accommodation and is subject 
to the New Jersey law, the issue at 
hand is whether an employer is strictly 
liable for an employee’s discriminatory 
conduct.

The Defendant argues that although 
employees are explicitly included in 
the New Jersey anti-discrimination 
statute, that courts seldom hold places 
of public accommodation strictly liable 
for instances of discrimination unless it 
is committed by or at the direction of 
a business owner or member of upper 
management. The Plaintiffs argued 
that this narrow interpretation runs 
contrary to the intention of the public 
accommodations provision of the law 
and asked the Superior Court to apply a 
strict liability standard in their review of 
this issue. In the alternative, the Plaintiff 
asks that the court find him entitled 
to discovery in order to determine the 
Defendants’ vicarious liability.

The Defendants argue that Middleton 
“shared her religious beliefs in response 
to Plaintiff’s requests for [her] opinions,” 
and her comments were not intended 
to be discriminatory. Additionally, 
the Defendants state that Middleton’s 
statements were not made on behalf of 
Elements Massage or within the scope 
of her employment. Further, aside from 
sharing her religious beliefs with the 
Plaintiff, there was no effort to deny or 
deter his patronage at the business. 

In granting the Defendants’ 
motion to dismiss, the Superior Court 
determined that despite holding the 
Plaintiff’s assertions as true that he was 
deterred from returning to the business 
by the discriminatory comments, he did 
not sufficiently prove vicarious liability 
on the part of the Defendants. Instead 
of utilizing a strict liability standard 
to reach its conclusion, the trial court 
applied agency principles of §219 of the 
Restatement (Second) of Agency. The 
Appellate Division now is faced with 
the decision to do the same or apply the 

strict liability standard which Plaintiffs 
claimed is implied by the LAD.

Judges Whipple and Marczyk review 
the motion to dismiss de novo without 
any reference to the findings of the trial 
court and with the assumption that the 
Plaintiff’s factual claims are true. 

Although the Plaintiff asserts that the 
LAD requires a strict liability standard 
in matters of discrimination against 
patrons by employees, the Appellate 
Division panel finds that “the statute 
does not state employers are strictly 
liable for the conduct of employees . . 
.” This finding is supported by a lack 
of state Supreme Court precedent that 
states otherwise, and no alternative 
controlling authority provided by the 
Plaintiff. Therefore, the Judges affirm 
that the strict liability standard is 
inappropriate to use in this context.

Instead, the Judges explain that 
applying agency principles under §219 
of the Restatement, which only holds 
employers liable for torts committed 
by their employees within the “scope of 
their employment” with few exceptions, 
is the appropriate approach. While the 
trial court initially applied this standard, 
the Appellate Division nonetheless 
remands the case “on the issue of 
Plaintiff’s entitlement to discovery.”

Agreeing with the Plaintiff’s 
alternative argument, the Judges 
conclude that he is entitled to discovery 
to explore the potential liability of 
the Defendants for the discriminatory 
comments made by Middleton. This 
discovery will also aid the trial court in 
reaching a final decision.

Judge Mary Gibbons Whipple and 
Judge Joseph L. Marczyk were both 
appointed by former Governor of New 
Jersey, Jon Corzine. The Plaintiff is 
represented by Deborah L. Maines. The 
Defendants are represented by Jacqueline 
Murphy and Michelle M. Arbitrio. ■

Ashton Hessee is a law student at New 
York Law School (class of 2024).
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. SUPREME COURT – The Court 
heard oral argument on December 5 
in 303 Creative v. Elenis, in which it 
had granted a petition for certiorari 
to consider whether the petitioner, a 
website designer, had a valid claim that 
her 1st Amendment freedom of speech 
rights would be violated were she to 
be prosecuted under Colorado’s public 
accommodations statute if she were to 
expand her business to include wedding 
websites but would refuse to design 
such websites for same-sex couples. She 
also challenged on freedom of speech 
the Colorado statute’s prohibition on 
communicating to the public her policy 
of not designing websites for same-sex 
couples due to her religious objections 
to same-sex marriages. She had also 
petitioned on the issue of free exercise 
of religion, but the Court did not grant 
her petition to review that question. The 
10th Circuit had ruled that she had stated 
a free speech claim, but concluded 
that the state’s interest in preventing 
discrimination in the marketplace was 
sufficient to sustain its policies against 
this challenge. The oral argument was 
not particularly enlightening, although 
listeners tended to agree that the Court 
was likely to reverse the 10th Circuit, 
the only question being how large the 
majority would be and whether the 
ruling would be narrow or broad in 
its doctrinal scope. Even though the 
petition was not granted on the free 
exercise question, the religious nature 
of the petitioner’s objections was likely 
to color the Court’s response, because 
the current majority on the Court is 
extremely solicitous of litigants who 
are acting or refusing to act out of 
their “sincerely held religious beliefs,” 

and the Court majority is opposed to 
inquiring into the sincerity of those 
beliefs. Since this is a case in which the 
Court is likely to be divided, producing 
concurring and/or dissenting opinions, 
the likelihood is that a ruling will not 
be issued until sometime in the spring. 
Unusually, the Court has not released 
any merits opinions in argued cases for 
the October 2022 Term before the end 
of the calendar year, although there 
were some significant “shadow docket” 
rulings (i.e., orders on interlocutory 
motions, usually seeking to stay lower 
court rulings in pending cases), most 
significantly for purposes of Law Notes 
the case concerning refusal by Yeshiva 
University in New York City to comply 
with a state trial court order that it 
extend formal recognition to an LGBTQ 
undergraduate student club, YU Pride 
Alliance. Elsewhere in this issue of Law 
Notes we report on a ruling in that case 
by the New York Appellate Division 
unanimously affirming the trial court’s 
decision.

U.S. COURT OF APPEALS, 4TH 
CIRCUIT – A 4th Circuit per curiam panel 
decision is singularly uninformative 
about the facts in McKnight v. Pickens 
Policy Department, 2022 WL 17729227, 
2022 U.S. App. LEXIS 34819 (Dec. 16, 
2022). Akiel McKnight appealed an 
order by District Judge Joseph Dawson 
(D. S. Car.) granted summary judgment 
to the defendants on McKnight’s claim 
of unlawful termination based on his 
sexual orientation, asserting claims 
under Title VII and South Carolina 
law. The 4th Circuit panel’s explanation 
for affirming: “Upon review of the 
parties’ briefs and the record, we 
find no reversible error in the district 
court’s determination that (1) McKnight 
failed to establish through direct or 
circumstantial evidence that his sexual 
orientation was a motivating factor in the 
Department’s decision and (2) McKnight 
failed to establish that the Department’s 
legitimate, nondiscriminatory reason 

for his termination was a pretext 
for discrimination.” Judge Dawson 
had accepted a Magistrate Judge’s 
recommendation that the employer’s 
summary judgment motion be granted. 
See 2022 U.S. Dist. LEXIS 47614, 
2022 WL 807161 (D. S. Car., March 
17, 2022). McKnight is represented by 
Thomas Hawkins and Helena LeeAnn 
Jedziniak, of Hawkins & Jedziniak, 
LLC, Greenville. The three-judge panel 
includes circuit judges appointed by 
President Barack Obama and President 
Donald Trump, and a senior circuit 
judge appointed by President Obama. 

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – A lesbian couple from 
Ghana sought review of the denial by 
the Board of Immigration Appeals 
(BIA) of their joint application for 
asylum and withholding of removal, as 
well as an Immigration Judge’s denial 
of their claim for protection under the 
Convention against Torture (CAT). 
They were turned down by an ultra-
conservative panel of the 5th Circuit 
in Osman v. Garland, 2022 U.S. App. 
LEXIS 33227 (Dec. 1, 2022). The court 
found, in a per curiam opinion, that 
most of the issues they wished to raise 
on appeal had not been administratively 
exhausted by being raised with the BIA 
before being appealed to the court, 
and thus the court lacked jurisdiction 
to consider them on the merits. “The 
petitioners’ sole exhausted argument 
challenging the agency’s past-
persecution ruling is their generalized 
contention they suffered persecution 
based on the record evidence that Kadri 
was detained in 2017 for a week without 
food by her father, who threatened and 
injured her with a knife; Osman was 
threatened with death by her father; 
and the petitioners were sought outside 
a hotel in 2019 by an armed group that 
included their fathers,” wrote the court. 
“However, the petitioners have failed to 
prove that the evidence regarding their 
treatment in Ghana not only supports 
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a past-persecution finding but compels 
one.” (For authority, the court cites prior 
5th Circuit rulings that death threats and 
physical assaults were not sufficient to 
constitute past persecution!) The court 
next discusses the petitioners’ challenge 
to the BIA’s determination that they 
“do not have a well-founded fear of 
persecution in Ghana. One such finding 
was that the criminal law against gay 
sex in Ghana is “rarely enforced;” 
another is that “Ghanaian police have 
resources for domestic violence victims 
and same-sex couples.” The court states 
that the petitioners “have failed to show 
that the record evidence compels their 
rejection,” but in this as with respect 
to the other arguments dismissed on 
non-exhaustion grounds, the court 
comments in a footnote that the 
“petitioners’ challenge to the reliability 
of a Ghana Police Service letter included 
in the country conditions evidence is 
raised for the first time in this review 
proceeding; accordingly, that argument 
is unexhausted, and we lack jurisdiction 
to consider it.” Concluding that the 
petitioners had “failed to establish that 
the BIA legally erred in concluding that 
their fear of persecution is not objectively 
reasonable,” then “the agency’s denial 
of the petitioners’ claims for asylum and 
[withholding of removal] is supported by 
substantial evidence.” Finally, as to their 
CAT claim, the court says that the BIA 
had determined “that they waived any 
challenge to the Immigration Judge’s 
denial of their CAT claim by failing to 
assert it in their appeal to the BIA,” and 
that “by failing to address the basis for 
the BIA’s decision, the petitioners have 
effectively abandoned any challenge to 
the BIA’s dismissal of their appeal from 
the denial of their CAT claim.” The 
court denies petitioners’ motion to stay 
removal and joint motion to remand, and 
the petition for review was dismissed in 
part (jurisdiction) and denied in part 
(substance). One might conclude, based 
on reading the court’s opinion, that the 
petitioners were pro se, but surprisingly 
the court lists counsel for them: Gary 

J. Yerman, New York. Perhaps counsel 
was engaged solely to bring the appeal 
to the 5th Circuit? The panel consists 
of Senior Circuit Judge E. Grady Jolly 
and Circuit Judge Edith Jones (both 
appointed by President Ronald Reagan) 
and Circuit Judge James Ho (appointed 
by President Donald J. Trump). 

U.S. COURT OF APPEALS, 6TH 
CIRCUIT – In Yerkes v. Ohio State 
Highway Patrol, 2022 WL 17753528, 
2022 U.S. App. LEXIS 35260 (Dec. 19, 
2022), a unanimous three-judge panel 
reversed the trial court’s determination 
that individual defendants were not 
entitled to qualified immunity from 
personal liability for their role in 
starting the process that resulted in 
the constructive discharge of a lesbian 
patrol officer. This appeal concerns not 
the merits of the Title VII and Equal 
Protection claim brought by Stacey 
Yerkes, who quit her job after 25 years 
of service when she was faced with 
disciplinary action that she perceived 
as motivated by her sex and sexual 
orientation rather than a pretextual issue 
about a tattoo that allegedly violated 
High Patrol rules. Rather, the appeal 
concerns a decision by Chief District 
Judge Edmund A. Sargus, Jr., that the 
individual defendants, sued under 42 
U.S.C. 1983 on an equal protection 
theory, did not enjoy qualified 
immunity. Writing for the unanimous 
panel, Senior Judge David McKeague 
opined that Judge Sargus’s analysis of 
the immunity question was conducted at 
too high a level of generality. While it is 
clearly established in the 6th Circuit that 
discrimination against a public employee 
because of her sex or sexual orientation 
states an equal protection claim, wrote 
McKeague, it was not well-established 
that individual officers could be held 
liable for reporting a tattoo violation 
that ultimately led to a higher-level 
decision-maker imposing probationary 
conditions on a 25-year-employee that 
were likely to prompt her resignation. 

McKeague asserted that Supreme 
Court precedents require the qualified 
immunity analysis to be conducted at a 
specific level related to the facts of the 
case, not on the more general level used 
by the trial court. Thus, the individual 
officers were entitled to qualified 
immunity, and the case in effect 
becomes limited to Yerkes’ Title VII 
claim against the Highway Patrol, the 
employing entity. (Individual employees 
are not subject to liability for Title 
VII violations, but can be held liable 
for constitutional violations provided 
they do not enjoy qualified immunity.) 
Yerkes is represented on appeal by 
John C. Camillus, Columbus, OH, and 
Jason Starling, Willis Spangler Starling, 
Hilliard, OH. Chief District Judge 
Sargus was appointed by President Bill 
Clinton. Senior Judge David McKeague 
was appointed by President George W. 
Bush. The other two judges on the 6th 
Circuit panel, Amul Roger Thapar and 
Chad Readler, were both appointed by 
President Donald J. Trump.

U.S. COURT OF APPEALS, 11TH 
CIRCUIT – In Jackson National Life 
Insurance Company v. Crum, 2022 WL 
17580263, 2022 U.S. App. LEXIS 34152 
(Dec. 12, 2022), an 11th Circuit panel that 
had referred a question of Georgia law 
to the Georgia Supreme Court decided 
to follow that court’s subsequently 
rendered opinion, holding per curiam 
that a normal viatical insurance contract 
is not an illegal and unenforceable 
human life wagering contract, where 
the third party who “bought” the policy 
from the insured was not involved when 
the policy was procured by the insured 
from the insurer. For the Georgia 
Supreme Court’s opinion, see 2022 WL 
14154472 (Oct. 25, 2022). As soon as 
the Georgia Supreme Court issued its 
opinion, Jackson National Life filed a 
motion seeking to get the 11th Circuit 
panel to affirm the district court’s 
decision dismissing the case, arguing 
as an alternative ground “laches” due to 
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the “several” years delay of the viatical 
purchaser presenting his claim to the 
insurance company after the death 
of the insured. In its December 12 
decision, the Court of Appeals reversed 
the district court’s dismissal, which had 
been premised on that court’s finding 
that under Georgia law the viatical 
contract was not enforceable, and 
declined to rule on the “laches” defense, 
since it had not been considered by the 
district court due to its dismissal of the 
case on other grounds. On remand, the 
district court will consider whether to 
dismiss investor Sterling Crum’s claim 
for the death benefits due to the estate of 
the insured, Kelly Couch, who died from 
AIDS in 2005. Couch had purchased 
the life insurance policy in 1999, and 
shortly thereafter he contacted a viatical 
insurance broker who connected him 
with Sterling Crum. Crum “bought” the 
policy from Couch. Jackson rejected 
Crum’s claim for the proceeds and filed 
suit for a declaration that the viatical 
contract was void and unenforceable, or 
alternatively that Crum waited too long 
to file his claim. Crum is represented 
by Scott Zweigel and John H. Elliott, 
of Parker Hudson Rainer & Dobbs, 
LLP, Atlanta, and Brady J. Cobb of 
Cobb Eddy, Ft. Lauderdale. The 11th 
Circuit panel consists of Circuit Judges 
Elizabeth Branch and Britt Grant 
(both appointed by President Donald J. 
Trump) and Senior Circuit Judge Julie 
Carnes (appointed by President Barack 
Obama). 

GEORGIA – The Equal Employment 
Opportunity Commission on is suing St. 
Joseph’s/Candler Health System, Inc., 
in Savannah, Georgia, on the complaint 
of Cory McKever, an HIV-positive 
man who was offered a job as a Safety 
Officer at St. Joseph’s, only to have the 
offer rescinded when a pre-hire medical 
screening revealed his HIV status, which 
a manager determined would present a 
significant safety risk for patients and 
co-workers. St. Joseph later offered 

McKever an alternative support staff 
position, which he declined. The EEOC 
found probable cause for a violation and 
sued the employer on McKever’s behalf. 
The district court denied the employer’s 
motion for summary judgment, and 
partially granted the EEOC’s motion 
for summary judgment, finding that 
the case could not be fully adjudicated 
without a trial as to the “significant 
risk” issue, which is set to occur in 
January. In a December 28 order, U.S. 
Magistrate Judge Christopher L. Ray 
deals with motions in limine filed by 
both parties seeking to preclude various 
testimony and witnesses. Perhaps most 
significantly, Judge Ray grants the 
EEOC’s motion to exclude any evidence 
that McKever failed to disclose his HIV 
status to prior employers, but denies the 
motion as to evidence of St. Joseph’s 
subsequent job offer to McKever and 
evidence about St. Joseph’s “good 
works” in the community, although as 
to these, Ray notes that depending upon 
what develops at trial these items may 
or may not be admissible, and requires 
the defendant to get permission from 
the trial judge before raising these 
issues. The parties had agreed, prior 
to submitting the motion, that certain 
subjects would be excluded, including 
any inquiry as to McKever’s sexual 
orientation or sexual practices. Those 
interested should consult the Magistrate 
Judge’s opinion for full details. EEOC 
v. St. Joseph’s/Candler Health System, 
Inc., 2022 WL 17978822, 2022 U.S. 
Dist. LEXIS 232622 (S.D. Ga., Dec. 28, 
2022).

MICHIGAN – Ruling on complex 
dismissal motions in Curtright v. FCA 
US, LLC, 2022 U.S. Dist. LEXIS 
221508, 2022 WL 17540202 (E.D. 
Mich., Dec. 8, 2022), Senior U.S. District 
Judge Robert H. Cleland confronted 14 
counts raising issues under a collective 
bargaining agreement, Title VII, the 
National Labor Relations Act (duty 
of fair representation) and Michigan’s 

state civil rights law, the Elliott-Larsen 
Civil Rights Act (which was recently 
held by the Michigan Supreme Court 
to encompass sexual orientation 
discrimination claims). Plaintiff Leslie 
Curtright sued for gender and sexual 
orientation discrimination under Title 
VII, retaliation as to the employer and 
an employer representative under the 
state civil rights act, retaliation under 
Title VII as to the employer, hostile work 
environment in violation of the state 
law as to the employer, breach of the 
collective bargaining agreement as to 
the employer, hostile environment under 
Title VII as to the employer, breach of 
duty of fair representation (DFR) under 
the National Labor Relations Act as to 
the union, breach of contract as to the 
United Auto Workers (national union) 
and its Local Union No. 51, sexual 
orientation discrimination in violation of 
the state law as to the union defendants, 
sexual orientation discrimination under 
Title VII as against the local union, 
retaliation under state law against the 
union defendants, and retaliation under 
Title VII as to the local union. Whew! 
Lots to sort out there, including claims 
of federal preemption, exhaustion of 
administrative remedies and jurisdiction 
of the district court over CBA claims 
possible subject to arbitration as well as 
state law claims. Judge Cleland granted 
the union defendants’ motion to dismiss 
the sexual orientation discrimination 
claim under state law, as preempted by 
federal law. The court granted a motion 
to dismiss the duty of fair representation 
claim against the national union and 
an individual union representative, 
finding that the national union cannot 
automatically be held responsible for 
violation of the duty by its local union 
without some evidence of its involvement 
in the case. However, the court denied 
the local union’s motion to dismiss the 
duty of fair representation claim against 
it on exhaustion of contractual remedies 
grounds, where the union’s alleged 
wrongful refusal to press a sexual 
orientation discrimination grievance 
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on behalf of the plaintiff blocked her 
access to the grievance procedure. The 
court also denied the union’s motion to 
dismiss the claim against it based on 
a statute of limitations claim, however 
the court dismissed discrimination 
and retaliation claims under Title VII 
against the union without prejudice, 
for failure to exhaust administrative 
remedies (EEOC) as to the local union. 
However, the court rejected the union 
defendants’ federal preemption claim 
and denied their motion to dismiss the 
plaintiff’s state law claims against those 
defendants on that ground. However, the 
court declined to exercise supplemental 
jurisdiction over those state law claims. 
The court found that plaintiff’s state 
law wrongful discharge claims were 
federally preempted, however, since they 
are covered by the collective bargaining 
agreement. The employer’s motion to 
dismiss the breach of contract claim, 
wrote the court, was “entirely contingent 
on the dismissal of the plaintiff’s breach 
of DFR claim against the union,” 
which had not been dismissed, so this 
claim under the collective bargaining 
agreement can continue. Thus, the case 
will continue in federal court, but on 
rather more limited grounds than were 
asserted in the expansive complaint. 
Those interested in the procedural 
and jurisdictional complexities of 
employment discrimination law in a 
three-party situation with claims under 
both federal and state law may find Judge 
Cleland’s opinion quite illuminating 
on many issues. The heart of the DFR 
claim concerns the local union’s failure 
to press plaintiff’s claims against the 
employer under the collective bargaining 
agreement. Cutright is represented by 
Tracy G. Smith of SmithWebster Law 
PLLC, Royal Oak, MI. Judge Cleland 
was appointed by President George H. 
W. Bush.

NEW YORK – Chief U.S. District Laura 
Taylor Swain decided to give pro se 
litigant Mariah Lopez a second chance 

by filing an amended complaint Lopez 
v. U.S. Department of the Interior, 2022 
WL 17822516 (S.D.N.Y., Dec. 19, 2022). 
Lopez is trying to block a construction 
project in Hudson River Park in 
Manhattan that would install a beach 
and soccer fields between Christopher 
Street and the Gansevoort Peninsula. She 
was a leading opponent of the proposed 
project during its approval phase, 
protesting that the riverfront property 
in question is of historic importance 
to the transgender community but that 
various agencies ignored or refused to 
accept earnest lobbying efforts to block 
the project. She filed complaints in state 
and federal court. At first Judge Swain 
was going to abstain because of the 
pending state court action, but that was 
dismissed while the judge was screening 
this pro se complaint. But the judge 
decided, first, that the complaint as 
drafted violates Rule 8 by not presenting 
a “short and plain statement showing 
that the Plaintiff has a plausible claim 
for relief.” The judge then goes through 
the various claims and defendants and 
shows how each one is defective. But she 
concludes that a pro se plaintiff should 
be shown some solicitude – at least to 
the extent of giving her a second shot at 
coming up with a complaint that might 
withstand a motion to dismiss. But she 
is, after all, pro se, and the judge gave 
her only sixty days from the date of this 
opinion. 

TENNESSEE – Although civil 
litigation is not exactly rocket science, 
it does require attention to detail and 
court rules, the lack of which tends 
to trip up many pro se employment 
discrimination plaintiffs. Such is the 
case with Richard Brunelle, whose Title 
VII sexual orientation discrimination 
case suffered summary judgement 
in Brunelle v. Coco’s Italian Market, 
2022 WL 17640235, 2022 U.S. Dist. 
LEXIS 224303 (M.D. Tenn., Dec. 13, 
2022). U.S. District Judge Aleta A. 
Trauger accepted a recommendation 

by Magistrate Judge Alistair E. 
Newbern to grant the employer’s 
motion for summary judgment, finding 
that Brunelle had not submitted any 
admissible evidence to create a dispute 
as to material facts. Although the court 
cautioned all parties to familiarize 
themselves with the Federal Rules and 
Local Rules pertaining to summary 
judgment motions, Brunelle’s response 
to the motion was not given under oath 
or accompanied by any affidavits that 
would provide evidentiary responses 
to the employer’s allegations as to 
Brunelle’s claims of sexual orientation 
discrimination, hostile environment, 
and retaliation. Furthermore, he 
submitted no admissible evidence 
as to key factual elements of his 
retaliation claim. He did attach various 
documents and copies of screen shots 
to his Objections to the Magistrate 
Judge’s report and recommendation 
but provided no context for them and 
stated his denials of the defendant’s 
factual allegations without citations to 
the record or any supporting argument, 
and the court noted that it was improper 
to submit evidence to the court at this 
juncture that had not been presented 
to the Magistrate Judge. All-in-all, one 
gleans from Judge Trauger’s opinion 
that Brunelle might have had a case that 
could survive the summary judgment 
motion, but his failure to comply with 
the rules (or to obtain counsel to assist 
him) sunk his vessel. Judge Trauger was 
appointed by President Bill Clinton.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

U.S. AIR FORCE COURT OF 
CRIMINAL APPEALS – Zachary 
Rocha, a lonely young airman, bought 
a sex toy (in the form of a life-like 
female doll) to comfort him in the 
privacy of his bedroom. The doll was 
anatomically correct, but small – a doll 
of a girl rather than a woman. When 
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Airman Rocha was being criminally 
charged under Article 134 of the 
Uniform Code of Military Justice after 
a surprise barracks inspection resulted 
in the discovery of the doll by military 
police, he testified that talking to the 
doll was more satisfying than talking 
to human images on his pillow, and 
he admitted to having used the doll 
as a masturbation device a few times, 
but denied using it to imagine he was 
having sex with a girl or that he had 
any sexual interest in children. He was 
found guilty of “indecent conduct,” but 
was acquitted on a charge of receiving 
child pornography, and sentenced to 
a bad-conduct discharge, 90 days of 
confinement, forfeiture of pay and 
allowances, and reduction to the grade 
of E-1. On appeal, he raised numerous 
arguments, but the one that attracted 
the votes of a majority of the three-
member Air Force panel was that he 
did “not have fair notice that private 
masturbation with a doll was subject 
to criminal sanction.” U.S. v. Rocha, 
2022 WL 17730741 (Dec. 16, 2022). 
Lawrence v. Texas, 539 U.S. 558 (2003), 
is cited several times in the opinion. 
The court notes military precedents 
stating as the “hallmarks” of “indecent 
conduct” (1) lack of consent, (2) 
involvement of a child, and (3) public 
visibility. Judge Richardson’s opinion 
stated the issue as follows: “Should 
Appellant have been on notice that 
sexual acts performed with an inanimate 
object, alone and in a private setting, 
and unknown to others, that did not also 
involve any clearly prohibited conduct 
(e.g. production or possession of child 
pornography), were subject to criminal 
sanctions? We answer this question in 
the negative.” Thus, the court sets aside 
the guilty verdict, dismisses the charge 
and specification with prejudice, and 
orders restored to Rocha “all rights, 
privileges, and property of which 
Appellant has been deprived by virtue 
of the findings and sentence set aside by 
this decision.” The opinion for the panel 
is by Military Judge Natalie Richardson 

and the dissent is by Military Judge 
Tom Posch. He argued that “indecent 
conduct” has a much broader reach than 
the majority affords it, and he agrees 
with the Government that “Appellant 
had objectively reasonable notice that 
engaging in sexual acts with a child-
like sex doll was proscribed by statute 
when evidence showed he engaged in 
the conduct alleged in Specification 
2 of the charge,” and that his “furtive 
behavior is inferential evidence that 
a reasonable person would know that 
using it to simulate anal and vaginal 
intercourse with an actual child was 
service discrediting.” C’mon, Judge 
Posch! In the world after Lawrence 
v. Texas, how can anyone seriously 
contend that a person would anticipate 
that private masturbation using a sex 
toy – even one in the image of a child 
– is itself criminal? Even the somewhat 
prudish U.S. Supreme Court has ruled 
that “virtual child pornography” (i.e., 
made without using real children) 
cannot be criminalized. The dissent is 
positively Victorian in its conception of 
the legal status of sexual pleasure! 

DISTRICT OF COLUMBIA – Lamar 
Forbes, an HIV-positive man, pleaded 
guilty and was convicted by a Naval 
court martial of violations of the 
Uniform Code of Military Justice 
for engaging in sex with four women 
between 2013 and 2015 (the year after 
he was diagnosed and began treatment) 
without disclosing his HIV-positive 
status to them. The court martial 
sentenced him to eight years in prison, 
reduction of pay grade and dishonorable 
discharge. He appealed within the 
military appeals court system, arguing 
that because his viral load was 
undetectable at the time of the charged 
sexual activities, it was imprudent for 
him to have pled guilty and thus the case 
needed to be reconsidered, but he struck 
out at every turn. After he was released 
from prison on a probationary basis, 
he filed a petition for habeas corpus in 

the U.S. District Court for the District 
of Columbia, naming as defendants 
the Secretary of the Navy and the 
President of the Naval Clemency and 
Parole Board. In Forbes v. Del Toro, 
2022 WL 17475402, 2022 U. S. Dist. 
218655 (Dec. 5, 2022), U.S. District 
Judge Dabney L. Friedrich granted the 
respondents’ motion to dismiss. Their 
motion first relied on the argument 
that the court lacked jurisdiction 
because the respondents were not the 
“immediate custodians” of Forbes, who 
was out on probation and thus literally 
not “in custody.” Judge Friedrich 
rejected this argument, noting case law 
that a convicted service-member who 
was freed on probation was technically 
still “in custody,” and that because 
the two respondents were located in 
D.C., the court had jurisdiction over 
them. However, turning to the issue of 
Forbes’ conviction, the court rejected 
his argument that because his viral 
load was undetectable at the time, he 
had no duty to disclose his HIV status 
to his sexual partners because he was 
not contagious. (No mention is made of 
this, but presumably no evidence was 
presented at his court martial tending 
to prove that any of the four women 
had actually been infected by him 
through sexual transmission.) He made 
this argument on appeal in the military 
appeals courts, which considered and 
rejected it. “Forbes does not contend 
that the military courts’ analyses 
were unduly cursory or insufficiently 
attentive to his claims,” wrote Judge 
Friedrich. “Instead, he proposes an 
alternate definition of the full and fair 
consideration test, arguing that the test 
merely forbids ‘civilian courts’ from 
‘re-weighing the evidence’ as to factual 
issues; they may still grant relief, 
Forbes says, if the military courts did 
not apply the proper legal standard.” 
The court did not find this persuasive, 
finding established precedents that a 
civilian court will not overturn a court 
martial conviction if it finds that the 
petitioner’s arguments on appeal were 
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given “full and fair consideration” by 
the military appeal courts, and Judge 
Friedrich found that standard was met 
in this case. Forbes is represented by 
Robert Feldmeier, Raleigh, N.C. Judge 
Friedrich was appointed by President 
Donald J. Trump.

MICHIGAN – In People v. Rogers, 2022 
WL 17548709, 2022 Mich. LEXIS 2179 
(Dec. 9, 2022), the Michigan Supreme 
Court denied an application for leave to 
appeal from a ruling by the state’s Court 
of Appeals that presents two questions 
under the state’s ethnic intimidation 
law: whether the applies to cases of 
intimidation or harassment due to the 
victim’s transgender status, and whether 
it only applies when the defendant 
initiated contact with the victim. 
In this case, the transgender victim 
initiated contact with the defendant in 
response to the defendant’s brandishing 
a weapon. The Wayne County Circuit 
Court (trial court in Michigan) quashed 
the ethnic intimidation charge for 
alternative reasons: (1) it found that the 
term “gender” used in the state does not 
apply to transgender victims, and (2) 
that defendant did not “cause” physical 
contact because the victim initiated 
contact by grabbing defendant’s hand 
that held a gun. After this ruling, 
the U.S. Supreme Court decided 
Bostock v. Clayton County, treating 
discrimination “because of sex” as 
encompassing discrimination because 
of a person’s transgender status. The 
court of appeals decided, on the state’s 
appeal of the circuit court’s ruling, that 
following the reasoning of Bostock the 
ethnic intimidation act, which uses the 
term “gender” rather than sex, would 
apply to cases involving transgender 
victims, and that the statute did not 
require that the defendant have initiated 
contact. This time, it was the defendant 
below appealing to the Michigan 
Supreme Court, which stated that it 
was denying the application for leave to 
appeal “because we are not persuaded 

that the question presented should be 
reviewed by this court.” Justice David 
Viviano dissented, pointing out that 
after the U.S. Supreme Court decided 
Bostock, the Michigan Supreme Court 
ruled in Rouch World LLC v. Dept. of 
Civil Rights, 2022 WL 3007805 (2022), 
that discrimination “because of sex” 
under the state’s Elliott-Larsen Civil 
Rights Act (ELCRA) would include 
sexual orientation discrimination, but 
did not in that case address whether 
ELCRA also applied to gender identity 
discrimination. Justice Viviano had 
dissented in that case, noting differences 
between Title VII and ELCRA. “I 
would grant leave in the present case 
to determine whether [the ethnic 
intimidation law] applies to transgender 
individuals.,” he wrote. “Arguably, this 
presents a somewhat closer question than 
Rouch World because discrimination 
against transgender individuals might 
be seen to relate to those individuals’ 
‘gender’ and thus fall within the statute. 
On the other hand, under the reasoning 
of my dissent in Rouch World, it is 
not clear that discrimination against a 
transgender individual could be said to 
arise from animus against one gender 
or the other, i.e., animus or prejudice 
against men as men or women as 
women.” He also thought that the court 
should address the issue of whether the 
statute applies only when the defendant 
initiated contact with the victim. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

U.S. COURT OF APPEALS, SEVENTH 
CIRCUIT – In Fly v. Warden, 2022 
U.S. App. LEXIS 35491 (7th Cir., 
Dec. 21, 2022), the court affirmed 
the denial of a petition for habeas 

corpus by transgender inmate William 
Anthony (Toni) Fly, who sought to 
raise protection from harm and medical 
treatment claims. Such claims must 
be raised in a civil rights action per 
Robinson v. Sherrod, 631 F.3d 839, 
840-41 (7th Cir. 2011). The Order is not 
officially published.

U.S. COURT OF APPEALS, NINTH 
CIRCUIT – This litigation by 
transgender prisoner Lyralisa Lavena 
Stevens was filed in 2017. Much of 
this time she has been pro se. She 
had earlier sought gender transition 
treatment through habeas corpus in the 
California state courts, which are more 
hospitable to conditions of confinement 
claims under habeas than are federal 
courts. She returned to federal court, 
and U.S. Magistrate Judge Stanley 
Boone issued an R & R recommending 
denial of California’s motion to 
dismiss. Senior U.S. District Judge 
Anthony W. Ishii rejected the R & R 
and dismissed the case on res judicata 
grounds because the merits were 
already heard in California state courts 
in the prior habeas. Stevens appealed 
in 2019. California DOC approved 
her for gender confirmation surgery 
in 2019, in the first year of the appeal. 
The Ninth Circuit appointed counsel 
and sent the matter to mediation, 
which failed. The Court ordered re-
briefing; and it heard oral argument 
in December of 2022. The argument 
lasts about thirty minutes on the court’s 
website (No. 19-15838), and this writer 
commends it to readers who want to 
know what is really happening with 
transgender prisoners awaiting surgery 
in California. Briefly, there are about 
1100 trans prisoners identified by the 
DOC. Although apparently dozens have 
been “approved” for surgery, only two 
received it in 2022. When pressed about 
this, the California Attorney General 
stated that “approving” surgery was as 
far as it could go – that scheduling and 
performing surgery required “outside” 
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surgeons who were backed up due to 
COVID. It is their practice, as discussed 
in December’s issue of Law Notes, to 
seek stays of federal litigation once 
the state “approves” surgery. Here, the 
state argued that the case was barred 
by res judicata or, alternatively, that it 
was moot because of the “approval.” 
The Ninth Circuit issued its unsigned 
“Memorandum” in Stevens v. Beard, 
2022 WL 17748110 (9th Cir., Dec. 19, 
2022) – not for publication or precedent 
– ten days after argument. The panel 
consisted of Circuit Judges Ronald M. 
Gould (Clinton) and Paul J. Watford 
(Obama) and Senior Circuit Judge 
Susan P. Graber (Clinton). [Note: Judge 
Gould was on the panel in Edmo.] The 
court found that a claim for injunctive 
relief was not barred by res judicata 
from a habeas decision years ago, and 
the facts were now different. Stevens 
had developed tumors from high dosage 
hormones over such a long time, and 
she sought surgery so her treatment 
could be managed on lower hormone 
doses. Even if there were conflicting 
opinions about surgery, analysis 
required a “fact-intensive” inquiry to 
determine “if the dueling opinions 
are medically acceptable under the 
circumstances.” Edmo v. Corizon, Inc., 
935 F.3d 757, 758 (9th Cir. 2019). Judge 
Ishii “prematurely terminated” the 
litigation. The case was not “moot” so 
long as surgery had not occurred. The 
court remanded for the district court 
to determine if “preparation for the 
surgery is proceeding at an appropriate 
pace” and if “the prison officials are 
operating in good faith.” Jurisdiction 
must be retained until surgery occurs. 
In this writer’s view, publishing this 
decision as precedent would have been 
salutary. Stevens was represented on 
the appeal by the Law Office of Priya 
Swaminathan, San Jose.

ARIZONA – Jeremy Pinson, a 
transgender federal prisoner and 
“serial litigator’ (per the District Judge, 

referring to “hundreds” of cases), loses 
an attempt to obtain a transfer/release 
from maximum security classification 
under habeas corpus to enhance her 
chances of progressing with transition to 
a women’s prison and eventual surgery 
in Pinson v. Gutierrez, 2022 U.S. Dist. 
LEXIS 230949 (D. Ariz., Dec. 22, 
2022). The case is duplicative and seeks 
relief on conditions of confinement not 
available through habeas. The court 
rejects Pinson’s claim that she will never 
get out of the highest classification and 
hence never be able to proceed with 
transition. Classification decisions are 
not challengeable under habeas per 
Reeb v. Thomas, 636 F.3d 1224, 1227 
(9th Cir. 2011). 

CALIFORNIA – In Evans v. Diaz, 2022 
WL 174178165, 2022 U.S. Dist. LEXIS 
218734 (E.D. Calif., Dec. 5, 2022, the 
magistrate judge (who has the case 
for all purposes) finds allegations of 
brutal serial beatings of a mentally ill 
gay inmate to state claims. The court 
does so without questioning how the 
inmate managed to obtain razor blades 
to swallow while in strip cell on 1:1 
suicide watch, and it dismisses claims 
against the defendant mental health 
worker and denies counsel.

CALIFORNIA – In Stevens v. Martinez, 
2022 WL 17978278 (E.D. Calif., Dec. 
28, 2022), the Magistrate Judge issued 
an R & R that a civil rights case be 
dismissed for failure to state a claim 
because it alleged only that prison 
officials called a transgender inmate 
a “guy.” Misgendering alone does not 
violate the Eighth Amendment. While 
misgendering is prohibited by the 
Prison Rape Elimination Act and by 
California DOC policy, the court found 
that PREA did not provide a private 
cause of action and that a federal civil 
rights claim could not be based on 
violation of state law. Amendment 
would be futile.

KENTUCKY – In Barnes v. Daviess 
County Government, 2022 WL 1747583 
(W.D. Ky., Dec. 7, 2022, the District 
Judge Opinion dismisses medical 
treatment and sexual harassment claims 
of a gay inmate but allows religious free 
exercise claims of denial of Muslim 
services to proceed. 

KENTUCKY – Transgender prisoner 
Ashley Heath Baker identified as a 
girl since her youth. She has been in 
the Kentucky prison system twice. In 
Baker v. Jordan, 2022 WL 17718516, 
2022 U.S. Dist. LEXIS 225906 (W.D. 
Ky., Dec. 16, 2022), U.S. District 
Judge Rebecca Grady Jennings denies 
defendants summary judgment on 
the Prison Litigation Reform Act, the 
merits, and qualified immunity and 
grants Baker a trial on her claims of 
denial of medical care. The PLRA 
discussion is lengthy and worth 
reading, because Judge Jennings 
found that Baker did not need to 
appeal a favorable grievance decision 
that defendants simply did not follow 
and that the named defendants in the 
lawsuit “were likely on notice” of the 
claims even though not individually 
named in the grievance. On the merits, 
Judge Jennings found a jury issue on 
both arms of the Eighth Amendment 
standard (serious need and deliberate 
indifference to the need). Kentucky 
officials argued that Baker did not 
have dysphoria because one of their 
providers said she had PTSD, not 
dysphoria, and therefore did not need 
hormones. Judge Jennings found that 
a jury could decide this was a bogus 
diagnosis, writing: “any physician 
could avoid an inmate’s Eighth 
Amendment claim simply by removing 
a diagnosis for a serious medical 
condition. No inmate could ever bring 
a successful Eighth Amendment claim 
related to medical care under such 
a framework.” In another lengthy 
discussion, Judge Jennings finds that 
there were sufficient factual disputes 
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on subjective deliberate indifference 
to require a jury resolution. Qualified 
immunity on this record is also a 
factual issue that depends on how the 
jury decides the merits. This is a good 
example of how these cases should 
be handled. Baker was represented 
by Kaplan, Johnson, Abate, and Bird, 
LLP (Louisville). Judge Jennings was 
appointed by President Donald Trump.

MICHIGAN – In Johnson v. Unknown 
Austin-Olmos, 2022 WL 17484363 
(W.D. Mich., Dec. 7, 2022), a gender 
non-conforming inmate with a 
sex offender conviction involving 
children had pictures of young girls 
confiscated. He filed a grievance and 
was threatened by an officer with gang 
violence. Another group of inmates and 
officers also harassed and threatened 
plaintiff as a pedophile. The District 
Judge severs the two cases, allowing 
the claim against the grievance officer 
to proceed past screening – the other 
claim to be filed separately. Docket 
number does not match case in PACER, 
so we couldn’t tell whether Johnson 
requested a jury. Apparently, he is 
writing an autobiography and had a lot 
of supporting material seized.

PENNSYLVANIA – In Harrison v. 
Little, 2022 U.S.Dist. LEXIS 217403 
(W.D. Pa., Dec. 2, 2022), the Magistrate 
Judge issues an R & R recommending 
denial of preliminary relief for a trans 
inmate who alleges a “hit” was put on 
her to kill her in response to litigation. 
The retaliation was not alleged in the 
Complaint and does not constitute 
irreparable injury. The judge does not 
explain what adequate remedy at law 
exists for a homicide.

PENNSYLVANIA – In Young v. 
Pennsylvania DOC, 2022 U.S. Dist. 
LEXIS 218526 (W.D. Pa., Dec. 5, 
2022), the Magistrate Judge issues 

an R & R recommending denial of a 
trans inmate’s request for preliminary 
injunction on claims of denial of access 
to court. 

VIRGINIA – Transgender prisoner 
Leon Johnson had his civil rights 
lawsuit fractured into five different 
cases by U.S. District Judge Elizabeth 
Dillon. One was reported in Law 
Notes in December 2022. The other 
four are covered here. In Johnson v. 
Freeman, 2022 WL 17477558 (W.D. 
Va., Dec. 6, 2022), the court dismissed 
without prejudice Johnson’s claim of 
interference with access to court. In 
Freeman v. Fuller, 2022 WL 17477560 
(W.D. Va., Dec. 6, 2022), the court also 
dismissed without prejudice a claim 
of denial of mental health services. In 
Johnson v. Adams, 2022 WL 17477574 
(W.D. Va., Dec. 6, 2022), the court 
allowed a claim of retaliatory discipline 
to proceed. Finally, in Johnson v. Duty, 
2022 WL 1740089 (W.D. Va., Dec. 7, 
2022), the court allowed a religious 
free exercise claim on property that 
was taken (kufi and prayer rug). Judge 
Dillon also allowed Johnson to amend 
to allege an equal protection claim that 
“she was treated differently than non-
transgender inmates whose property 
was confiscated.”

WISCONSIN – In Balsewicz v. Kallas, 
2022 WL 17496198 (W.D. Wisc., 
Dec. 8, 2022), after years of litigation, 
Balsewicz’ case established a claim 
for damages for delays in hormones, 
overcoming a qualified immunity 
defense in the Seventh Circuit. Now 
she loses on the merits against the 
Wisconsin DOC medical director. 
Plaintiff also sued Cynthia Osborn, who 
has consulted with many state DOCs 
over the years, including in Kosilek (1st 
Circuit) and Edmo (9th Circuit). The 
question is whether Balsewicz had a 
jury question on Osborn’s deliberate 
indifference in her case, not whether 

Osborn can be characterized as a “hired 
gun,” which goes to the weight of her 
opinions. She gets summary judgment 
on the merits, too.

LEGISLATIVE & 
ADMINISTRATIVE  NOTES
By Arthur S. Leonard

RESPECT FOR MARRIAGE ACT – The 
House of Representatives gave final 
approval to the Respect for Marriage 
Act, as amended in the Senate, on 
December 8, and President Joseph R. 
Biden, Jr., signed the measure into law 
the following week. Law Notes reported 
on the November developments in the 
December 2022 issue. Some form of 
this legislation, initially proposed to 
repeal the Defense of Marriage Act of 
1996 many years ago, had been pending 
in Congress without moving forward, 
but the stimulus to pass it this term was 
a combination of the possibility that the 
midterms would result in Republican 
control of one or both houses of 
Congress, and the Supreme Court’s 
abortion decision, Dobbs v. Jackson 
Women’s Health Organization, in which 
the Court’s approach to substantive due 
process as articulated in the majority 
opinion by Justice Samuel Alito 
(limiting the content of substantive due 
process under the 14th Amendment to 
conduct that was generally considered 
to be lawful under common or statutory 
law at the time the 14th Amendment 
was adopted in the 1860s) endangered 
the continuing viability of its decision 
in Obergefell v. Hodges, which had 
recognized a constitutional right for 
same-sex couples to marry as an aspect 
of due process “liberty,” and likely as 
well Lawrence v. Texas, which found 
that substantive due process protects 
the right of adult same-sex partners to 
engage in private, consensual sexual 
activity. There were fears that existing 
state laws against gay sex or marriage 
equality, unenforceable due to those 
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decisions, would spring to life if the 
decisions were overruled in the future. 
This fear was heightened by Justice 
Clarence Thomas’s concurring opinion 
in Dobbs, reasserting his long-state 
view that substantive due process is 
illegitimate, and suggesting, in light of 
the Court’s approach in Dobbs, that its 
major substantive due process opinions 
should be reconsidered, and specifically 
mentioning Obergefell and Lawrence. 
Congressional supporters of marriage 
equality sprang into action to take what 
steps were within Congress’s power to 
preserve marriage equality. Repealing 
the Defense of Marriage Act, which 
was effectively rendered a dead letter by 
Obergefell and United States v. Windsor 
(a 5th Amendment equal protection case) 
was an obvious first step, accompanied 
by a provision requiring the federal 
government to recognize marriages 
that were lawfully contracted where 
they were performed and requiring 
states to give full faith and credit to 
same-sex marriages contracted in other 
jurisdictions. This quickly passed the 
House in a bipartisan vote shortly after 
Dobbs was announced, although a 
majority of House Republicans voted 
no. The timing of a Senate vote was 
much debated, some arguing that it 
should take place before the midterm 
election so as to put Senators on record 
on the issue, but the prevailing view 
was to delay until after the election 
when it might be more feasible to attract 
sufficient Republican votes to invoke 
cloture and get the measure before the 
Senate for a vote on the merits. Once 
the midterm elections were done, a 
bipartisan group of Senators who 
support marriage equality hammered 
out amendments to the House bill in 
order to attract sufficient Republican 
votes to invoke cloture. This required 
creating religious exceptions and 
guarantees to religious organizations, 
since some Republican Senators were 
unwilling to vote for the bill in the 
absence of such provisions. Once the 
amended version was made public, 

various religious organizations – most 
notably the Mormon Church – dropped 
objections, and a dozen Republican 
Senators signaled willingness to vote 
for cloture, which was achieved in 
November, followed by Senate passage. 
Because of limitations on Congress’s 
subject-matter jurisdiction, the new 
law does not require states to perform 
same-sex marriages, but under its 
legislative authority stated in the 
Constitution’s Full Faith and Credit 
Clause, Congress did arguably have 
the power to require states to extend 
full faith and credit to marriages 
performed in other jurisdictions. 
While the religious exceptions shelter 
religious organizations (including 
religious schools) from having to 
recognize marriages that violate their 
religious doctrines or to perform same-
sex marriages, the law does not extend 
that immunity generally to individual 
religious objectors and businesses, 
which some Republicans sought to do 
through amendments that failed on the 
Senate floor. Despite its limitations and 
compromises, the Respect for Marriage 
Act is one of the most significant pro-
LGBTQ pieces of federal legislation 
ever enacted. 

U.S. DEPARTMENT OF DEFENSE – 
The Palm Center reported on December 
2 that the Pentagon has revised its 
regulation on medical qualification for 
military service, revising standards 
related to gender dysphoria and 
gender transition, as well as atypical 
sexual and reproductive anatomy. See 
DoD Instruction 6130.03, Vol. 1. The 
new standards make minor changes 
to existing rules, which essentially 
disqualify people whose transition is 
too recent or whose gender identity 
is “associated with comorbid mental 
health disorders.” According to the 
Palm Center release, the new standards 
do not make substantive changes, but are 
worded to be less stigmatizing than the 
former standards, and that the standard 

introduces a higher level of specificity 
in instructing recruitment personnel 
about how to evaluate transgender 
applicants on an individual basis. “The 
key and major improvement,” according 
to the Palm Center, “is that a history 
of any DSD is no longer automatically 
disqualifying.” A detailed analysis can 
be found on the Palm Center’s website 
under the title “New DOD Policy 
on Qualified for Military Service: 
Standards for Gender Transition and 
Atypical Sexual and Reproductive 
Anatomy.”

PENNSYLVANIA – Bloomberg Daily 
Labor Report (December 8) reported 
that the state’s regulatory review 
commission has given final approval to a 
regulation proposed by the Pennsylvania 
Human Relations Commission that 
would apply the Supreme Court’s 
Bostock decision to interpretation of the 
state’s anti-discrimination law, which 
forbids discrimination because of sex. 
Proposals to amend the law to add 
sexual orientation and gender identity 
as prohibited grounds of discrimination 
have stalled in the legislature, but this 
regulation will provide that the term 
“sex” be interpreted to encompass 
sexual orientation and gender identity. 
The chair of the Human Relations 
Commission, Joel Bolstein, stated that 
the new definitions are “consistent 
with the evolving case law at the state 
and federal level,” and noted that the 
“vast majority” of complaints filed with 
the Commission each year involved 
employment discrimination. The 
regulation also expands the meaning 
of race discrimination to include traits 
historically associated with race, 
with hair styles being a prominent 
example. The commission approved the 
regulation by a 3-2 vote, the dissenters 
arguing that the policy change effected 
by the regulation was too significant 
for administrative determination and 
should be left to the legislature. As of 
December 8, it was uncertain whether 
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Democrats had achieved control of 
one house, which would be crucially 
to protect the regulatory action from a 
legislative override. Outgoing Governor 
Tom Wolf, a Democrat, is a supporter 
of the change, as is most likely his 
Democratic successor, Attorney General 
Joshua Shapiro. 

TEXAS – ProPublica and NBC News 
reported on December 20 that the Office 
for Civil Rights of the U.S. Department 
of Education has started an investigation 
of the Granbury Independent School 
District after the ACLU of Texas filed 
a complaint that Superintendent Jeremy 
Glenn ordered librarians in the district 
to remove from circulation all books 
dealing with sexual orientation or people 
who are transgender. According to 
librarians who leaked information about 
a meeting with Glenn, he told them: “I 
acknowledge that there are men that think 
they’re women and there are women that 
think they’re men. I don’t have any issue 
with what people want to believe, but 
there’s not place for it in our libraries,” 
and he clarified that his command was 
focused on “transgender, LGBTQ and 
sex – sexuality – in books.” ACLU 
complained that this action fostered a 
“pervasively hostile environment” for 
LGBTQ students. A DoE spokesperson 
contacted for comment by journalists 
said the agency was investigating the 
possibility of a violation of Title IX, 
which forbids discrimination “on the 
basis of sex” by educational institutions 
and has been construed to cover claims 
of discrimination based on sexual 
orientation or gender identity. 

INTERNATIONAL NOTES
By Arthur S. Leonard

EUROPEAN COMMISSION – Reuters 
reported on December 22 that the 
European Commission had announced 
it would hold back 22 billion euros of 

European Union “cohesion funds” from 
Hungary until its government meets 
certain concerns about its failure to 
respect human rights as required by 
European law. Among other problems 
cited by the Commission for this 
action was a Hungarian anti-LGBTQI+ 
law that limits schools’ teaching 
about homosexuality and transgender 
issues, along with “serious risks to 
academic freedom and the right to 
asylum,” which would put Hungary 
in violation of the European Union’s 
Charter of Fundamental Rights. Reuters 
commented: “Hungary and the EU 
have long been at odds over the rule of 
law, corruption, the treatment of sexual 
minorities, education and migration 
policies.”

BARBADOS – St. Vincent Times (Dec. 
13) reported that the Barbados High 
Court had “overturned a colonial-era 
legislation that made consenting same-
sex relationships illegal.” The Barbados 
Sexual Offenses Act, Sections 9 and 
12, were invalidated by the decision. 
According to the news report, under 
Section 9 men might receive a life 
sentence if found guilty of having 
consensual same-sex relationships, and 
Section 12 would subject both men 
and women to up to 10 years in prison. 
Legal challenges to these provisions 
had been filed by Equals (a Barbados-
based LGBTQ rights organization) and 
the Eastern Caribbean Alliance for 
Diversity and Equality. The article noted 
that colonial-era sodomy laws had been 
overturned by courts in St. Kitts, Nevis, 
and Antigua earlier in 2022, and that the 
Inter-American Commission on Human 
Rights had invalidated the Jamaica 
sodomy law. The article noted that the 
government had not announced whether 
it would file an appeal. 

BRITISH VIRGIN ISLANDS – On 
December 16, a “special meeting” 
of the Cabinet of the British Virgin 

Islands (B.V.I.) decided to refer the 
question of same-sex marriage to a 
national referendum, deeming that it is 
appropriate that the issue be decided by 
“the people” rather than by the courts, 
and sensitive to the fact that the issue 
could go to the European Court of Human 
Rights, as the B.V.I. government is a 
signatory to the European Convention 
on Human Rights. [It is worth noting 
here that thus far the European Court 
of Human Rights has not required 
signatories to allow same-sex marriages, 
but has required them to provide some 
legal framework for according familial 
rights to same-sex couples, such as civil 
unions or domestic partnerships.] The 
B.V.I. Constitution provides that “every 
man and every woman of marriageable 
age has the right to marry and found a 
family in accordance with laws enacted 
by the legislature.” The Matrimonial 
Proceedings and Property Act provides 
that a marriage is void unless the 
parties are male and female. This is 
being challenged. Premier Natalio D. 
Wheatley issued a formal statement 
explaining the decision to hold a 
referendum. “We believe very firmly 
that such weighty matters of social 
and religious significance must not 
be decided in the courts or elsewhere. 
It is our belief that the people of the 
Virgin Islands must speak clearly and 
loudly on their views on marriage, and 
that legislators should be obligated to 
comply with their wishes. This is the 
essence of democracy.” In other words, 
in the opinion of Wheatley and the 
cabinet, democracy means a majority of 
the public can deny access to marriage 
to same-sex couples if that is what the 
public desires. But be it noted that the 
Constitution leaves that decision to the 
legislature, not the voters. Wheatley 
acknowledges in his statement that 
this would be the first referendum in 
the history of B.V.I. He also indicated 
that the same ballot question will ask 
the public whether the legislature 
should consider domestic partnership 
legislation. The cabinet’s decision to 

INTERNATIONAL notes



January 2023   LGBT Law Notes   29

call for a referendum is itself subject 
to a vote by the legislature. B.V.I. is a 
member of the British Commonwealth, 
and Wheatley notes that other “overseas 
territory” governments – Cayman 
Islands and Bermuda – had “similar 
cases very recently.” 

INDONESIA – The South China 
Morning Post reported that upon 
convicting two male soldiers from 
engaging in sex with each other, an 
Indonesian court sentenced them to 7 
months in prison and expulsion from 
the Army. Gay sex is not illegal for the 
civilian population at present, although 
during 2023 a law will go into effect 
making all extra-marital sexual activity 
illegal. The court reportedly wrote that 
soldiers have an obligation to set a good 
example for the nation by their conduct. 

LATVIA – BNN News (Baltic News 
Network) reported on December 6 
that the Latvian parliament’s Legal 
Affairs Committee had decided to halt 
consideration of a civil union legislative 
draft, which would have established a 
new procedure for registration of a civil 
union of two adults, regardless of sex. 
This draft was created in response to 
a Constitutional Court ruling finding 
that lack of a legal status for same-sex 
couples was impermissible, although 
the Constitution refers to protecting 
and supporting marriage as defined as a 
union between a man and a woman. The 
news report suggested that setting aside 
the draft that was intended to comply 
with a constitutional court ruling was 
without precedent. 

POLAND – A Polish same-sex couple, 
Agata Kowalska and Emilia Barabasz, 
who married in Germany in 2018, sought 
to have their marriage recognized in 
Poland, a country that does not allow 
same-sex marriages, and have been 
turned down by the registry office and on 

appeal by the provincial administrative 
court in Warsaw and on further appeal 
to the Supreme Administrative Court, 
which purports to base its ruling on 
article 18 of the Polish Constitution, 
which states “Marriage as a union 
between a man and a woman . . . is under 
the protection and care of the Republic 
of Poland.” The court determined that 
this language does not preclude the 
legislature from introducing some legal 
structure, such as civil partnerships, for 
same-sex couples, but the legislature 
has not done so. Meanwhile, Kowalska 
and Barabasz plan to appeal to the 
European Court of Human Rights. 
According to a December 17th report 
on the website NotesfromPoland.com, 
the ILGA-Europe ranks Poland as the 
worse country in the European Union 
for LGBT people, and the current 
national-conservative Law and Justice 
government has led a “vociferous 
campaign” against “LGBT ideology,” 
which the government stigmatizes as 
being un-Polish and undermining Polish 
culture, identity, and families as well as 
the authority of the state. Poland’s justice 
ministry has also announced its plans to 
veto a European Commission proposal 
to ensure that the rights of same-sex 
parents are recognized throughout the 
European Union. Establishment of such 
policies requires unanimity from the 
member states. 

RUSSIA – The government has 
instituted a total crack-down on any 
public manifestations of LGBTQ 
identity, expanding the law that 
prohibited LGBTQ “propaganda” 
targeted to minors to a total ban on 
demonstrations, organizations, NGO 
operations, and websites. Scapegoating 
LGBTQ people for all the ills of Russian 
society has become a key component of 
President Vladimir Putin’s autocratic 
rule. LGBTNation.com reported on 
December 6 that Russian libraries were 
removing all LGBTQ+-themed books 
from their shelves after President Putin 

signed a measure prohibiting LGBTQ+ 
“propaganda.” NGO’s supportive of 
LGBTQ+ rights will be forbidden from 
operating in the country. 

SPAIN – LGBTQ News.com reported 
that Spain’s Parliament has legislated 
that transgender people can obtain 
an official designation of sex without 
documentation of medical treatment. As 
summarized by this source: “The bill 
allows people older than 16 to legally 
change their gender without medical 
supervision or a judge’s approval. It 
removes the previous requirements that 
applicants provide a doctor’s diagnosis 
of gender dysphoria and additional 
proof that they have lived as their 
gender identity and undergone hormone 
treatment for the past two years.”

PROFESSIONAL NOTES
By Arthur S. Leonard

On October 26, the Ceremonial 
Courtroom in the New York State 
Supreme Court building in lower 
Manhattan was dedicated in honor of 
the late JUDGE PAUL G. FEINMAN, 
the first out gay person to serve on 
New York’s highest court, who died 
while in office from leukemia at age 
61. According to a December 22 article 
in The New York Law Journal, the 
dedication ceremony was attended by 
about 100 people, who heard statements 
by ACTING CHIEF JUDGE ANTHONY 
CANNATARO (the second out gay 
person to serve on the Court), JUSTICE 
ANGELA MAZZARELLI of the 
Appellate Division, 1st Department (for 
whom Judge Feinman had served as a 
law secretary before becoming a judge), 
the judge’s surviving spouse, ROBERT 
OSTERGAARD, and DEPUTY 
CHIEF ADMINISTRATIVE JUDGE 
DEBORAH KAPLAN, who originated 
the suggestion of dedicating the 
courthouse in honor of Judge Feinman. 

PROFESSIONAL notes



30   LGBT Law Notes   January 2023

The Law Journal also reported that 
some anonymous retired judges griped 
about the dedication, along the lines 
of “why him” and implicitly “why not 
me?” They complained that there was no 
transparent process for deciding whom 
to honor with a courtroom dedication, 
and no criteria had been announced. 
Judge Feinman served by election on 
the Civil Court and the Supreme Court, 
and by appointment from the Supreme 
Court to the Appellate Division prior to 
his appointment to the Court of Appeals. 
Judge Feinman was also a past president 
of both the LGBT BAR ASSOCIATION 
OF GREATER NEW YORK and the 
NEW YORK STATE ASSOCIATION OF 
SUPREME COURT JUSTICES.

A Letter to the Readers of Law Notes: Think About 
LGBTQ Prisoners and Care
By William J. Rold

“The first duty of government is 
to protect the powerless against the 
powerful.” Rule of Hammurabi (World’s 
Oldest Legal Code, ~ 1700 B.C.E.)

“Deliberate indifference” is the 
oxymoronic phrase the courts adopt to 
attach legal liability to prison officials 
who think about risks – and decide 
not to care. For LGBTQ inmates, the 
risks usually involve personal safety or 
health care – made more dire through 
discrimination. For prisoners, sex, 
power, life, and death intertwine in a 
kabuki dance removed from public view 
but still visible. 

For the last ten years, the readers of 
articles and summaries of prisoner cases 
in Law Notes, which Editor-in-Chief 
Arthur S. Leonard sent me to screen and 
report, have been part of the audience. I 
write to announce my retirement from 
this work and to encourage others to 
take it up for LGBTQ prisoners.

I have been involved with this 
fascinating area for over forty-five 
years, including several forays in the 
Supreme Court; and it is time to move 
on. I recommend that all lawyers, 
whatever their specialty, visit a prison 
at least once. I can warn them not to 
enter this field for the money, although 
occasionally there is “gold in them there 
cells.” 

The LGBTQ community has about 
the same percentages of saints and 
scoundrels as any other group, but it 
has not proportionately shared housing, 
employment, and other advantages. Too 
many LGBTQ people of all ages are 
pushed closer to society’s fringes, where 
they brush with law enforcement merely 
for trying to survive. The nation’s 
prisons and jails have nearly three times 
the percentage of LGBTQ inmates as 
those self-identified in the population at 
large. Meyer, “Incarceration Rates and 
Traits of Sexual Minorities in the United 
States: National Inmate Survey,” 107 
Am. J. Pub. Health 234, 238 (2017).

There is also a direct historical link 
between the LGBTQ community and 
prisons, and it has only been twenty 

years since sodomy was removed 
from American criminal prosecution 
in Lawrence v. Texas, 539 U.S. 558 
(2003). Alan Turing, who led a team 
deciphering the enigma code during 
WWII, was prosecuted as a sexual 
deviant in the 1950’s. He committed 
suicide after undergoing chemical 
castration in lieu of prison. Queen 
Elizabeth II posthumously pardoned 
him, and his image now appears on the 
Bank of England’s £50 note. 

The Nazis began arresting gay men in 
Berlin prior to the Reichstag fire. Their 
infamous amendments to Paragraph 
175 allowed arrest of all GBT people 
at a judge’s discretion, on charges like 
“contemplation of a same-sex desire” 
or “public erection.” [Lesbians were 
largely ignored as irrelevant in the hyper-
paternalistic Third Reich.] Paragraph 
175 inmates often remained in custody 
after concentration camp liberation. See, 
generally, Plant, The Pink Triangle: The 
Nazi War Against Homosexuals (New 
York: Horn & Co., 1986). 

The 1,245 pages of William Shirer’s 
The Rise and Fall of the Third Reich 
(New York: Fawcett 1960), does not 
mention the Nazi’s gay persecution, 
except when discussing early Nazi 
membership: “Murderers, pimps, 
homosexuals, perverts, or just plain 
rowdies were all the same to Hitler if 
they served his purpose.” Id. 79-80. 
The Nazi statute stayed on the books 
until German re-unification (although 
largely unenforced after the 1960’s), 
but these victims of the Holocaust went 
unacknowledged for decades and were 
not eligible for reparations until the 
Merkel Administration. 

Shirer’s trope-like grouping of 
LGBTQ people with outlaws is 
common. The current Americans with 
Disabilities Act excludes coverage for 
“transsexualism . . . pedophilia . . . 
voyeurism . . . compulsive gambling 
. . . kleptomania . . . [and] pyromania.” 
42 U.S.C. § 12211(b). During 2022, 
Law Notes discussed the Fourth 
Circuit’s panel decision allowing a 
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transgender prisoner’s case to proceed 
notwithstanding the purported ADA 
exclusion. Williams v. Kincaid, 45 
F.4th 759, 765-774 (4th Cir.), rehearing 
denied, 50 F.4th 429 (4th Cir. 2022). 

Despite enormous progress in 
the last four decades, homosexuality 
remains a crime (even a capital offense) 
in some countries. Pride parades and 
newspapers/books are banned in many 
places. Risk of persecution is a ground 
for LGBTQ refugees to seek asylum 
in the United States. Homophobia, as 
fear, may be waning, but its wicked 
sibling, LGBTQ animus, born of hatred, 
still finds fertile political ground. We 
continue to debate whether and how 
LGBTQ people should be depicted in 
schoolbooks, be discussed in classrooms, 
or be permitted to participate equally in 
sports – and shouting matches erupt over 
restrooms and showers. The Supreme 
Court is seriously considering whether 
LGBTQ bigotry is protected by the First 
Amendment in commerce. 

The inclusion of LGBTQ plaintiffs in 
Title VII in Bostock v. Clayton County, 
140 S. Ct. 1731 (2020), was a huge step 
forward. While it will cover LGBTQ 
people who work in prisons, it is not 
likely to help LGBTQ prisoners, who 
are neither employees nor (ironically) 
use public accommodations. They are 
left mostly with the protections of the 
Fourteenth and Eighth Amendments. 

Undoubtedly, the recognition of the 
fundamental right of prisoners to marry 
in Turner v. Safley, 482 U.S. 78 (1987), 
led to marriage equality in Obergefell 
v. Hodges, 576 U.S. 644 (2015) – but 
substantive due process has opponents 
in the current Supreme Court. Winning 
Equal Protection Clause claims is iffy 
for prisoners, but heightened scrutiny 
is the trend for LGBTQ inmates in 
multiple circuits. 

The Eighth Amendment is a blunt tool 
for dissecting constitutional rights, and it 
fails more often than it succeeds. There 
is a circuit split on whether transgender 
prisoners’ health care includes the 
availability of gender confirmation 
surgery. Only the Ninth Circuit has 
clearly said yes, in Edmo v. Corizon, 935 
F.3d 757 (9th Cir. 2019). The First and 
Fifth Circuits disagree. Edmo prompted 
opinions against denying en banc 
rehearing and dissents from denial of 

certiorari. The Ninth Circuit is pulling 
its punches on Edmo’s progeny (see 
discussion of Stevens v. Beard, this issue 
of Law Notes), since 13 of its active 29 
judges are Bush and Trump appointees 
– and it sits in 11-judge en banc panels, 
enabling as few as six judges to change 
the law for the whole huge circuit. 

On the brighter side, the Fourth 
Circuit, in Williams v. Kincaid 
(discussed, supra), not only expanded 
the ADA for trans prisoners but it also 
held that the Prison Rape Elimination 
Act [PREA] compelled individual cell 
assignment decisions for trans inmates. 
The regulations – 28 C.F.R. § 115.42(c) – 
have required this since 2012, but this is 
the first circuit court to enforce them, by 
holding that they set the standard of care 
under state tort law. For an exhaustive 
discussion of PREA as a federal cause 
of action, see LGBT Bar NY’s amicus 
brief in Cox v. Nobles, No. 21-6878 (S. 
Ct., Feb. 16, 2022, cert. denied, 142 S. 
Ct. 1178 (2022)).

America’s incarceration rate per 
capita exceeds by far that of any other 
country. This has fostered a prison-
industrial complex – a privatized 
corporate structure profiting from 
human confinement. What began as 
experiments with telemedicine and 
mobile dental clinics became contracts 
to replace prison and jail staff with 
corporate employees on a negotiated per 
inmate funding formula without unions 
or niggling civil service regulations. This 
led to construction of fully “private” 
prisons, with contractors owning the 
land, the physical plant, and the cells – 
and bidding with states and localities 
(and against each other) for inmates to 
occupy the cells, in a perverse futures 
market where the commodities are 
people.

Captains of the prison-industrial 
complex contribute large sums 
to politicians who favor more 
incarceration. The need for immigrant 
confinement exploded during the Trump 
Administration. Private contractors 
repurposed abandoned shopping centers 
and large box stores for use as ICE 
detention centers. Although the Biden 
Administration has tried to limit federal 
renewal of private detention contracts, it 
is difficult when the contractors own the 
cells. 

The process by which private 
contractors seek to influence the 
behavior of their agency clients and 
those who are supposed to regulate them 
is depicted by Rhode Island Senator 
Shelton Whitehouse in Captured: The 
Corporate Infiltration of American 
Democracy (New York: The New Press, 
2017). Corrections has been “captured” 
by private vendors by funding much 
of its continuing education and its 
accreditation and by establishing 
organizations to certify its compliance 
with PREA. 

The Supreme Court has been 
complicit by extending immunity to 
federal private vendors (albeit under 
the guise of “not extending Bivens”) 
in Correctional Medical Services 
v. Malesko, 534 U.S. 61 (2001) (the 
companies); and Minneci v. Pollard, 
565 U.S. 118 (2012) (the companies’ 
employees). The corporate “capture” of 
the Supreme Court and lower federal 
courts, particularly in the last five years, 
is the subject of a second Whitehouse 
book: The Scheme: How the Right 
Wing Used Dark Money to Capture the 
Supreme Court (New York: The New 
Press, 2022). Now, the Supreme Court 
has a six-justice conservative majority. 
That is five and a spare on any merits 
question; and four, plus two spares, on 
any grant of certiorari. 

The rights of all inmates are impaired 
by these trends. Are LGBTQ inmates 
worse off? Yes. In a setting that imposes 
groups on each other, LGBTQ prisoners 
must interact with others in a highly 
charged racial and sexual environment, 
where safety is illusory, and many 
harm themselves to escape predation 
or to obtain care. LGBTQ inmates, 
particularly refugees and those of color, 
remain in the caboose of the civil rights 
train – and the engine is showing metal 
fatigue.

I re-read Professor Leonard’s article, 
“Chronicling a Movement: 20 Years of 
Lesbian/Gay Law Notes,” 17 N.Y. L. 
Sch. J. of Hum. Rts. 415-564 (2000). 
Now, another twenty plus years later, it 
is clear to me that civil rights lawyers 
absorb information differently. Boolean 
search strings have replaced West’s 
“headnotes,” but it is still risky to rely 
on a quote without reading its context. 
It has been astonishing to me how often 
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that happens in the work of federal 
law clerks drafting decisions in pro se 
inmate cases. 

After reporting on thousands of cases, 
I share here just one concrete piece of 
advice, but it is something even pro se 
inmates can do, if they get their foot in 
the door: ask the judge to order periodic 
reports on the progress of whatever is 
promised. I have seen this work across 
ideologies in all kinds of cases, and 
judges generally find it a reasonable 
request unlikely to be reversed. Judges 
do not like to be told repeatedly: “there 
is no progress but it’s not our fault.” 
The plaintiff will have a chance to 
respond and will create a record in the 
defendants’ own words.

The work I have undertaken is worth 
continuing, so that someone is keeping 
them honest. The arc of history may be 
dipping downward before it resumes its 
bend towards justice, but I am optimistic 
about the next generation. ■

EDITOR’S NOTES

All points of view expressed in LGBT Law Notes are those of 
identified writers, and are not official positions of the LGBT Bar 
Association of Greater New York or the LGBT Bar NY  Foundation, 
Inc. Correspondence pertinent to issues covered in LGBT Law Notes 
is welcome and will be published subject to editing. Please address 
correspondence to the Editor, Arthur S. Leonard, via e-mail to arthur.
leonard@nyls.edu.

With William Rold’s retirement as our Associate Editor for Prisoner 
Litigation Notes, we welcome expressions of interest from Law Notes 
readers who may want to volunteer to write about prisoner litigation 
cases. An offer to write need not be an offer to assume full responsibility 
for that section of the monthly newsletter. Contributing just one or 
two short pieces a month would make a welcome contribution to 
accomplishing the task of shedding light on what is going on in a vital 
but largely overlooked field of LGBTQ rights litigation.
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