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Two Transgender Firsts!! U. S. Court of Appeals Holds 
That Federal Disability Discrimination Acts Cover Gender 
Dysphoria and That Prison Rape Elimination Act “Requires” 
Individual Inmate Housing Assignments 
By William J. Rold

A divided U.S. Court of Appeals 
for the Fourth Circuit held in Williams 
v. Kincaid, 2022 WL 3364824 (Aug. 
16, 2022), that exclusionary language 
of the Americans with Disabilities and 
Rehabilitation Acts [ADA and Rehab 
Act, respectively] does not apply to 
gender dysphoria, and that the Prison 
Rape Elimination Act [PREA] requires 
case-by-case determination of housing 
assignments for transgender inmates. 
This is the first circuit decision on either 
of these points, each of which, by itself, 
would warrant a headline.

Circuit Judge Diana Gribbon Motz 
(appointed by President Bill Clinton) 
wrote the majority opinion with the 
concurrence of Circuit Judge Pamela 
Harris (appointed by President Barack 
Obama). Circuit Judge A. Marvin 
Quattlebaum (appointed by President 
Donald Trump), concurred in part 
and dissented in part. The decision 
remands the case to E.D. Virginia 
Senior U.S. District Judge Claude M. 
Hilton (appointed by President Ronald 
Reagan), who had dismissed the case for 
failure to state a claim and, as to some 
claims, as time-barred by the statute of 
limitations.

The transgender plaintiff, Kesha T. 
Williams, spent about six months in the 
Fairfax County (Virginia) Jail in 2018-
19. She had been living as a woman and 
had been receiving oral and injection 
hormones for fifteen years prior to her 
incarceration. She has not had gender 
confirmation surgery. On arrival at the 
jail, she was housed in the female unit, 
until Williams informed defendant 
Xin Wang, identified in the opinion 
as “Nurse” Wang (who was about to 
perform a physical examination) that 
she (Williams) had not had “bottom 
surgery.” 

Wang changed prison records to 
indicate “male” and directed Williams 

to sign a release for pre-incarceration 
medical records. Wang re-directed 
Williams to the male wing, because 
the jail’s policies required that 
inmates be housed based on their 
genitals. Wang denied continuation of 
hormones pending outside verification, 
although Williams had the oral meds 
on her person when she began her 
confinement. According to the opinion, 
Wang’s actions denied hormones for 
two weeks (including a week after 
Wang received “confirmation” and 
sporadically thereafter), causing 
withdrawal symptoms. 

Once in the male unit, Williams 
experienced harassment by staff and 
inmates and “persistent and intentional 
misgendering.” The jail denied her 
“shower alone” privileges and body 
searches by female officers. On one 
occasion, Deputy Garcia (a defendant) 
said “Sir, you are a male,” and he 
searched her in a “highly aggressive” 
fashion, causing injury to her breasts 
and resulting in pain “for several days.”

Williams alleged violation of the 
ADA, the Rehab. Act, the Constitution, 
and Virginia tort law (gross negligence). 
After she obtained counsel (and 
following limited discovery), the 
remaining defendants were the Sheriff 
(Kincaid), Nurse Wang, and Deputy 
Garcia. All defendants moved to 
dismiss. Wang and Garcia also argued 
that the claims against them were time-
barred. We turn first to the ADA claim, 
which comprises most of the opinion 
and the dissent.

1.  Inclusion of Gender Dysphoria 
in the ADA Claim – Held not within 
ADA Exclusions

The Fourth Circuit discusses the ADA 
and Rehab. Act claims interchangeably, 

although the statutes were passed 
seventeen years apart. The original 
Rehab. Act, passed in 1973 – the 
same year the American Psychiatric 
Association removed homosexuality 
as a “disorder” under the DSM – did 
not address LGBT people. In the time 
before 1990, when the ADA was passed, 
two things shook the LGBT community 
and the nation: the advent of an active 
national gay rights movement and the 
devastation of the HIV/AIDS epidemic. 

By 1987, when even the New York 
Times began using the word “gay,” 
legal protections had emerged. See e.g., 
Blackwell v. U.S. Dept. of the Treasury, 
656 F. Supp. 713, 715 (D.D.C. 1986), 
aff’d in part and vacated in part on other 
grounds, 830 F.2d 1183 (D.C. Cir. 1987) 
(ruling that the transgender plaintiff who 
was denied government employment 
stated a claim under the Rehab. Act). 
Much of this history (and what follows) 
is taken from Barry & Levi’s tour de 
force “The Future of Disability Rights 
Protection for Transgender People,” 55 
Touro L. Rev. 25 (2019). 

The legal progress generated a 
backlash. Senator Jesse Helms (R. 
N.C.) successfully moved to amend the 
Civil Rights Restoration Act of 1987 to 
remove protection for “transvestites.” 
Similar language was added to the 
extension of the Fair Housing Act. 102 
Stat. 1619, 1622 (Sept. 13, 1988), § 6(b)
(3), uncodified, but surviving today as a 
“note” to 42 U.S.C. § 3602.

By 1990, HIV/AIDS had reached 
epidemic scale. Originally called 
“GRID” (or “Gay-Related Immune 
Deficiency”) after the CDC published 
a weekly MMWR about “five 
homosexual men” with pneumocystis 
carinii pneumonia in Los Angeles in 
1981, HIV/AIDS was stigmatized as 
“gay cancer” or “the gay plague.” There 
was talk of “divine punishment” and 
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ostracization (even internment) of gay 
people. People with HIV were denied 
employment, housing, funerals. 

At the same time, people living 
with disabilities were clamoring for 
Congress to enact a broader protection 
for civil rights, since the Rehab. Act 
only protected against discrimination 
by federal programs, large federal 
contractors, and programs receiving 
federal funds. What emerged was the 
Americans with Disabilities Act, with 
three titles: I (employment); II (state 
and local governments); and III (public 
accommodations). The Supreme Court 
upheld the ADA and applied it to prisons 
and jails in Pa. DOC v. Yeskey, 524 U.S. 
206, 212-13 (1998). [Note: Lest readers 
are misled, the ADA has not been read 
to supplant the well-established criteria 
for deliberate indifference to health 
care protections for prisoners under 
the Eighth Amendment. See Simmons 
v. Navajo County, 609 F.3d 1011, 1022 
(9th Cir. 2020) (ADA cannot be used by 
prisoners to litigate medical treatment 
decisions); accord Bryant v. Madigan, 
84 F.3d 246, 249 (7th Cir. 1996) (“The 
ADA prohibits discrimination because 
of disability, not inadequate treatment 
for disability.”).] In the same Term 
as Yeskey, the court upheld the ADA 
public accommodation protection of an 
HIV-positive person denied dental care 
in Bragdon v. Abbott, 524 U.S. 624, 655 
(1998).

The protection under the ADA of 
HIV-positive people was a key goal 
of LGBT advocates in 1990. Public 
accommodations were being denied and 
would be protected under Title III. Equal 
access in government places (welfare 
offices, hospitals, prisons) would be 
protected under Title II. The advent of 
AZT in 1987 and other treatments in 
the pipeline suggested that HIV could 
become a chronic manageable illness, 
with prospects of employment – and the 
need for protection under Title I. 

Often overlooked in the discussion 
of the ADA exclusionary language 
about trans people is 42 U.S.C. § 
12211(a), which provides, in pertinent 
part: “homosexuality and bisexuality 
are not impairments and as such are 
not disabilities.” Advocates recognized 
that LGBT protections were not going 

to be shoehorned into a disability rights 
statute – nor should they be. Gay pride 
and the refusal to accept the label of 
“disabled” dictated no less – at least for 
LGB’s. A lesbian missing a limb might 
be disabled, but not because of her 
sexual orientation.

The protection of transgender people 
under the ADA was more problematic. 
In 1990, society had not settled on the 
word “transgender,” and the American 
Psychiatric Association still officially 
regarded all people with “gender 
identity disorder” as mentally ill. LGBT 
advocates, many of whom had a hand in 
drafting the ADA, were facing continuing 
pushback from Senator Helms on what 
he called “the homosexual agenda” – 
joined by Senator William Armstrong, 
R. Colo. – who opposed any protection 
for transvestites, transsexuals or “the 
like.” (It was not until 2013 that the APA 
removed “gender identity disorder” from 
the DSM and substituted function and 
symptoms for status in its paradigm.) 
In 1990, advocates had to play the long 
game.

This brought us the current language 
of the ADA exclusion (also appearing in 
the Rehab. Act) that a “gender identity 
disorder not resulting from physical 
impairment” is excluded as a “disability.” 
42 U.S.C. § 12211(b). The same section 
excludes “transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism 
. . . other sexual behavior disorders; . . . 
compulsive gambling, kleptomania, 
. . . pyromania; or . . . psychoactive 
substance use disorders resulting from 
current illegal use of drugs.” The floor 
debate about these categories, mostly 
offered by Senator Armstrong and 
accepted as necessary for passage by 
floor manager Senator Tom Harkin (D. 
Iowa), is recounted in other articles 
by Barry, et al, cited in the majority 
opinion. 

The phase “gender dysphoria” does 
not appear in the ADA. Williams makes 
two arguments as to why she is covered: 
first, “gender dysphoria” is not a “gender 
identity disorder” or a “sexual behavior 
disorder”; and, second, if it is, it results 
from physical impairment. She supports 
both arguments in reliance on the 
2008 amendments to the ADA, which 
broadened the notion of “perceived to 

be disabled” and instructed the courts 
to construe the ADA broadly and its 
exclusions narrowly. Alexander v. 
Carrington Mortgage Servs., LLC, 23 
F.4th 370, 374 (4th Cir. 2022), see also, 
Summers v. Altarum Inst., Corp., 740 
F.3d 325, 332 (4th Cir. 2014) (construe 
ADA “as broadly as possible”); Jacobs 
v. N.C. Admin. Off. of the Cts., 780 
F.3d 562, 572 (4th Cir. 2015) (construe 
exclusions narrowly). 

Considering the language used at 
the time of enactment – per Bostock v. 
Clayton County, 140 S. Ct. 1731, 1738 
(2020) – the majority finds that “gender 
identity disorders” did not include 
gender dysphoria. The phrase “did not 
exist” in 1990, “either as an independent 
diagnosis or as a subset of any other 
condition.” Instead, in 1990, the gender 
identity disorder diagnosis marked 
the status of being transgender, which 
was a mental illness. Like the removal 
of “homosexuality” as a disorder, the 
dropping of “gender identity disorders” 
from the DSM in 2013 marks a non-
semantic, “meaningful difference.” It 
is the equivalent of dropping “GRID.” 
HIV is not a “gay disease,” and not all 
trans people are mentally ill. 

Only those with “significant clinical 
distress” are included in the DSM. 
Trans-pride advocates may rightfully 
argue that well-adjusted trans people 
belong in the § 12211(a) category of 
non-disabled, with homosexuals and 
bisexuals, not grouped with the list of 
others included in § 12211(b). For those 
who wish to pursue this point, this writer 
recommends Barry & Levi, supra – but 
this would be a re-writing of the statute 
unlikely to survive certiorari. 

Recognizing that the ADA does 
not exclude “gender dysphoria” is a 
reasonable construction, given its place 
in current practice and the failure to 
exclude it – or a functional equivalent 
– in the ADA. Judge Quattlebaum 
dissented that “gender identity disorder” 
always included distress (now called 
“dysphoria”) within its formulation. 
Even though the term “dysphoria” was 
not in use in 1990, the phrase “gender 
identity disorder” included it, and the 
evolution, in his view, amounts only to 
“linguistic drift.” This fails to recognize 
that there are treatments for “gender 
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dysphoria” that are accepted medical 
practice, while protocols for people with 
the status of “gender identity disorder” 
no longer exist – or that the 1990 
phraseology on his terms was medically 
over-inclusive.

As stated by the majority: “The 
obsolete diagnosis focused solely 
on cross-gender identification; the 
modern one on clinically significant 
distress . . . . For many transgender 
people, the incongruence between 
gender identity and assigned sex does 
not interfere with their lives; they are 
completely comfortable living just 
the way they are.” (Citation omitted). 
Judge Quattlebaum’s construction leads 
directly to the constitutional quandary 
posed by construing the statute to 
exclude both transgender people who 
have mental disorders and those who do 
not. 

2. – resulting from physical 
impairment

The majority continues, by also accepting 
Williams’ second argument: that her 
gender dysphoria results “from physical 
impairment” – which it characterizes 
as a “safe harbor” from the exclusion 
of § 12211(b). Gender dysphoria has a 
“known physical basis” and it is treated 
most frequently with hormones, which 
act on the endocrine system. Treatment 
of an endocrine condition is treatment 
of a “physical impairment” under the 
regulations – 28 C.F.R. § 35.108(b)(1)
(i). The dissent argues that endocrine 
treatment is not always needed for 
gender dysphoria. The majority counters 
that it is sufficient that hormones were 
needed for Williams – and her amended 
complaint is not insufficient because she 
failed to recite the precise words “not 
resulting from physical impairment.”

The majority holds that the doctrine 
of constitutional question avoidance also 
supports its construction of the ADA. 
If it were to exclude gender dysphoria 
because it is the same as gender identity 
disorder, it would, in effect, be excluding 
“both gender identity disorders and 
gender dysphoria [, which] would 
discriminate against transgender 
people as a class, implicating the Equal 

Protection Clause of the Fourteenth 
Amendment.” (Emphasis by the court.) 
Intermediate scrutiny would apply under 
Grimm v. Gloucester County, 972 F.3d 
586, 608-11 (4th Cir. 2020), and there is 
ample evidence of animus in the floor 
statements made by Senators Helms and 
Armstrong at the time of the adoption 
of the ADA’s exclusion. See also, Romer 
v. Evans, 517 U.S. 620, 627, 634 (1996) 
(withdrawing protection of politically 
unpopular group). Judge Quattlebaum 
rejects this analysis, because he finds 
the statute not to be “ambiguous.” 
He also writes that Williams did not 
adequately plead the “resulting from 
physical impairment” claim.

3.   Gross Negligence under PREA

Under Virginia law, gross negligence 
requires a showing of “utter disregard 
of prudence that amounts to a complete 
neglect of the safety of such other 
person.” Commonwealth v. Giddens, 816 
S.E.2d 290, 294 (Va. 2018). The court 
rejects the claim that Kincaid’s failure 
to supervise his deputies sufficiently 
caused the injuries to Williams. It 
upholds the claim on a second theory: 
that Kincaid’s policy of assigning 
inmates to cells based solely on their 
genitalia is grossly reckless to inmates’ 
welfare and safety. “[I]n compliance 
with these policy provisions, solely 
because of her genitalia, prison deputies 
placed [Williams] on the men’s side 
of the prison and required her to 
wear men’s clothing, exposing her to 
harassment and physical injury.”

Kincaid’s policy also “contravenes 
federal law.” PREA regulation 28 C.F.R. 
§ 115.42(c) requires a sheriff to “consider 
on a case-by-case basis whether 
placement would ensure the inmate’s 
health and safety, and whether the 
placement would present management 
or security problems.” (Emphasis 
added). “The binary approach of Sheriff 
Kincaid’s policy flouts the case-by-case 
analysis federal law requires.”

Other circuit cases have suggested 
that PREA could inform Eighth 
Amendment analysis or might play a 
role in determining subjective intent. 
See Cox v. Nobles, 5 F.4th 1350, 1362 

(11th Cir. 2021) (PREA “could” put 
defendants on “notice” of Eighth 
Amendment risk – emphasis by the 
court); Crawford v. Cuomo, 756 F.3d 
252, 250 (2d Cir. 2015) (PREA is part 
of “evolving standards of decency” 
under the Eighth Amendment); see 
also, Sconiers v. Lockhart, 946 F.3d 
1256, 1270 (11th Cir. 2020) (Rosenbaum, 
concurring: violation of PREA should 
state a cause of action). 

This is the first Court of Appeals 
case of which this writer is aware that 
said that PREA “required” anything – 
and it used that predicate to find a claim 
for gross negligence under state law. 
The court also found a claim for gross 
negligence against Deputy Garcia based 
on his search. 

Judge Quattlebaum dissents from 
the finding that Kincaid’s “genital” 
policy constituted a claim for gross 
negligence. He agrees, however, that 
the claim against Garcia for the abusive 
search should be remanded, as well as 
the Eighth Amendment medical claim 
against Nurse Wang.

4.  Statute of Limitations Issues

This is a case where Wang and Garcia 
were named as “Does,” and they were 
substituted by name in an amended 
pleading. The question was whether 
the amendment would “relate back” 
for limitations purposes under F.R.C.P. 
15(c). It does. First, the court rejects the 
argument that the limitations period is 
circumscribed by time for service under 
F.R.C.P. 4(m), which the Supreme Court 
rejected in Krupski v. Costa Crociere S. 
p. A., 560 U.S. 538, 554 n.5, (2010). Next, 
the court finds that these defendants had 
“notice.” Finally, naming a defendant 
as “Doe” and then substituting the 
actual name is a “mistake” within the 
meaning of Rule 15. The court relies on 
its prior, liberal, holding on this point 
in Goodman v. Praxair, Inc., 494 F.3d 
458, 473–74 (4th Cir. 2007) (en banc), 
despite contrary holdings in other 
circuits. Compare Herrera v. Cleveland, 
8 F.4th 493, 497 (7th Cir. 2021); Winzer 
v. Kaufman Cnty., 916 F.3d 464, 471 
(5th Cir. 2019); Ceara v. Deacon, 916 
F.3d 208, 213 (2d Cir. 2019).
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One other point, on which the court 
was unanimous, warrants a pause, 
because the decision could otherwise 
be misleading. The circuit remanded 
the dismissal of claims of deliberate 
indifference to serious health needs 
against Nurse Wang under the Eighth 
Amendment. Readers may wonder 
why a nurse is being held to account 
for a two-week delay, during which 
she sought medical verification. The 
Court of Appeals never refers to Wang 
as other than a “nurse,” but the caption 
and pleading summary calls her a nurse 
practitioner. Nurse practitioners are 
regulated jointly by the Board of Nursing 
and the Board of Medicine under 
Virginia law. Wang is licensed as a nurse 
practitioner, with “autonomous practice” 
for “adult primary care,” including “Rx 
authority.” She was not a sick call nurse 
referring a patient to a physician for a 
prescription. She was herself able to 
diagnose and treat.

*     *     *
This case governs federal courts 

in Maryland, North Carolina, South 
Carolina, Virginia and West Virginia. 
There could be a call for the Fourth 
Circuit to “rehear” the case en banc, 
particularly with a dissent on the 
panel. The jail could also seek a writ 
of certiorari from the Supreme Court 
– although there is not yet a circuit 
split on the major points. This case is 
heartwarming, and frankly we do not 
see much of that from the judiciary these 
days. 

Williams is represented by the Erlich 
Law Office, PLLC (Arlington, VA). 
Amici included American Civil Liberties 
Union; Black and Pink Massachusetts; 
GLBTQ Legal Advocates & Defenders; 
Lambda Legal; National Center For 
Lesbian Rights; National Center for 
Transgender Equality; National LGBTQ 
Task Force; Trans People of Color 
Coalition; Transcending Barriers (ATL); 
Transgender Legal Defense & Education 
Fund; disAbility Law Center of Virginia; 
and Disability Rights Vermont. ■

William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

Federal Appeals Court Affirms 
Injunction Against Biden 
Administration’s Protection for 
Transgender People Under the 
Affordable Care Act
By Arthur S. Leonard

A three-judge panel of the U.S. Court 
of Appeals for the 5th Circuit has affirmed 
a permanent injunction issued last year 
by U.S. District Judge Reed O’Connor 
of the federal court in Wichita Falls, 
Texas, barring the U.S. Department of 
Health and Human Services from using 
the anti-discrimination provision of the 
Affordable Care Act (ACA), Section 
1557, to protect transgender people 
from discrimination by health care 
providers and insurance companies by 
three plaintiff organizations and their 
members with religious objections 
to gender transition. The 5th Circuit 
opinion in Franciscan Alliance v. 
Becerra, 2022 WL 3700044, 2022 U.S. 
App. LEXIS 24142, affirming 533 F. 
Supp. 3d 361 (N.D. Tex., Aug. 26, 2021), 
was written by Circuit Judge Don R. 
Willett, an appointee of President 
Donald J. Trump. The other judges on 
the panel were Trump appointee Kurt 
D. Engelhardt and George W. Bush 
appointee Jennifer Elrod.

The plaintiffs are Franciscan 
Alliance, Inc. (a chain of Catholic 
hospitals in Indiana), Christian Medical 
and Dental Society (an organization 
of approximately 17,000 individual 
health care providers nationwide), and 
Specialty Physicians of Illinois, LLC (a 
group medical practice with numerous 
branches in the state of Illinois). The 
plaintiffs are represented by Becket 
Fund for Religious Liberty, a Catholic 
litigation group that sues to oppose 
laws that arguably impose a burden on 
religious liberty.

The lawsuit was originally filed in 
2016 when the Obama Administration 
issued a rule interpreting Section 1557, 
which forbids sex discrimination by 
health care providers, as requiring 
health care providers and insurers 

not to discriminate on the basis of 
“termination of pregnancy” or “gender 
identity.” The plaintiffs, who are 
referred to collectively by the court 
as Franciscan Alliance, claimed that 
the adoption of this rule violated the 
Administrative Procedure Act (APA), 
because, they argued, the ACA did not 
forbid gender identity discrimination. 
They also argued that the rule violated 
the Religious Freedom Restoration Act 
when applied to health care providers 
that have religious objections to abortion 
and gender transition. The plaintiffs 
asked the court for a preliminary 
injunction against enforcement of the 
rule while the case was pending.

While Judge O’Connor was 
considering their motion for preliminary 
injunction the Trump Administration 
took office. HHS, under new leadership, 
informed the court that it did not intend 
to enforce the Obama Administration 
rule, which it was “reconsidering” for 
future replacement. Thus informed, 
Judge O’Connor put off ruling on the 
preliminary injunction motion, but 
eventually granted summary judgment 
to the plaintiffs on the merits, issuing 
an order to vacate the 2016 rule. Judge 
O’Connor did not issue an injunction, 
however, finding that the Trump 
Administration’s assurance, together 
with the court’s order vacating the rule, 
was sufficient to protect the plaintiffs.

In June 2020, the Trump 
Administration issue a new rule in 
place of the 2016 rule. This new rule 
eliminated the Obama Administration’s 
interpretation of “discrimination 
because of sex” but did not provide 
a new definition. It also stated that 
insurers were not covered by the anti-
discrimination provision of the ACA, 
and removed various requirements 
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that had been imposed on health care 
providers by the 2016 rule. 

Just days after the Trump 
Administration published its new rule, 
the Supreme Court ruled in Bostock v. 
Clayton County, 140 S. Ct. 1731, that 
Title VII, the federal law against sex 
discrimination in employment, applied 
to gender identity discrimination 
claims, which led to at least two 
lawsuits being filed attacking the 
Trump Administration’s 2020 rule 
and seeking to revive the 2016 rule 
protecting transgender people from 
discrimination. See Whitman-Walker 
Clinic, Inc. v. HHS, 485 F. Supp. 3d 1 
(D.D.C. 2020); Walker v. Azar, 480 F. 
Supp. 3d 417 (E.D.N.Y. 2020). Federal 
district courts in New York and 
Washington, D.C., issued injunctions 
against various aspects of the 2020 
rule, including its failure to include 
gender identity as a prohibited ground 
of discrimination. Both courts, and 
many other federal district courts, have 
accepted the argument that the Supreme 
Court’s reasoning in Bostock – that it is 
impossible to discriminate because of 
gender identity without discriminating 
because of sex – meant that the ACA’s 
ban on sex discrimination should be 
interpreted to extend to gender identity 
discrimination claims.

Franciscan Alliance had appealed 
Judge O’Connor’s failure to issue 
an injunction. While its appeal was 
pending, the Biden Administration 
issued an executive order upon taking 
office in January 2021, adopting the 
Bostock ruling and applying it to 
federal sex discrimination laws such as 
the ACA, and instructing agencies to 
consider whether existing rules needed 
to be modified to reflect that. The 5th 
Circuit then sent the case back to Judge 
O’Connor to consider events that had 
occurred since his prior decision. 

Meanwhile, in May 2021, the 
Department of Health and Human 
Services issued a “Notification of 
Interpretation and Enforcement” 
(see 86 Fed. Reg. 27984 (May 25, 
2021)), stating that it was interpreting 
Section 1557 to cover gender identity 
discrimination and would investigate 
and bring enforcement actions against 
health care providers and insurers 

who discriminated on that basis. Judge 
O’Connor rejected the government’s 
argument that the lawsuit should be 
dismissed as “moot” since the 2016 
rule was no longer in effect. He found 
that although the APA argument 
concerning the 2016 rule was moot, 
the lawsuit was not because the 
Biden Administration was going to 
interpret Section 1557 to ban gender 
identity discrimination. He found that 
Franciscan Alliance’s claim under 
the Religious Freedom Restoration 
Act (RFRA) was valid and justified a 
permanent injunction protecting all 
the plaintiffs from future enforcement 
of Section 1557 as interpreted by the 
Biden Administration.

The government appealed again 
to the 5th Circuit in November 2021, 
arguing that it was inappropriate 
for Judge O’Connor to have issued 
a permanent injunction because 
the complaint filed in this case was 
addressed to the 2016 rule, which was 
no longer in effect. While this appeal 
was pending, HHS issued a “Notice and 
Guidance on Gender Affirming Care” 
in March 2022, (see HHS website: 
https://perma.cc/LX26-59QR), and then 
on August 4, announced a Notice of 
Proposed Rulemaking to be published 
in the Federal Register (see 87 Fed. Reg. 
47824-01) that would effectively replace 
the Trump Administration’s 2020 rule 
with a new rule fully protective of 
transgender rights in health care under 
the ACA. 

In its August 26 ruling, the 5th Circuit 
panel affirmed Judge O’Connor’s 
decision to issue the permanent 
injunction protecting the plaintiffs from 
enforcement of Section 1557 against 
health care providers or insurers for 
refusing to perform or cover abortions 
or to provide gender-affirming care. 
Arguments about whether the Bostock 
decision should be interpreted to apply 
to federal anti-discrimination laws 
other than Title VII were not addressed, 
as the central focus of Judge O’Connor’s 
2021 order was rather to interpret 
RFRA to protect health care providers 
with religious objections from having 
to provide such care. Under RFRA, the 
government must show a compelling 
interest and a narrowly tailored rule 

if it is enforcing a federal law that 
burdens the free exercise of religion, 
and without any further discussion 
of this, the 5th Circuit panel affirmed 
Judge O’Connor’s conclusion that the 
plaintiffs had a valid defense against 
enforcement based on RFRA. 

The court rejected the government’s 
argument that it should have been 
allowed to present new evidence about 
“narrow tailoring” in order to justify its 
anti-discrimination rule. 

This 5th Circuit ruling affirming 
O’Connor’s injunction likely predicts 
what will happen if the Biden 
Administration publishes a final rule 
and religious health care providers seek 
new injunctions against its enforcement. 
Ultimately, the Supreme Court may be 
drawn in.

Early in this lawsuit, when the 
Trump Administration informed the 
court that that it would not enforce the 
Obama Administration’s 2016 rule, the 
court allowed the ACLU of Texas and 
River City Gender Alliance to intervene 
as defendants, since the government 
was no longer defending the 2016 
rule. Presumably this means that if 
the government petitions the Supreme 
Court to review the 5th Circuit’s 
decision, the intervenor-defendants 
may be along for the ride.

The question now for the Biden 
Administration is whether to seek en 
banc review of the panel decision, but 
that seems unlikely to result in vacating 
Judge O’Connor’s injunction, in light 
of the political/ideological balance 
of the very conservative 5th Circuit, 
whose 17 active judges include 6 
Trump appointees, 4 Bush appointees, 
and 2 Reagan appointees. Of the other 
five judges, 2 were appointed by Bill 
Clinton and three by Barack Obama. 
There are two vacancies, with one Biden 
nominee awaiting Senate confirmation. 
Whether to petition the Supreme Court 
to review this decision directly from 
the three-judge panel poses a huge 
strategic question for HHS in light of 
the Supreme Court’s super-charged 
religious freedom majority. ■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.
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8th Circuit Panel Affirms Preliminary Injunction Against 
Arkansas Law Banning Gender Transition Treatment for Minors
By Arthur S. Leonard

A three-judge panel of the U.S. 
Court of Appeals for the 8th Circuit 
unanimously affirmed a preliminary 
injunction issued by U.S. District Judge 
James M. Moody, Jr., last summer, 
blocking Arkansas’s Act 626 from going 
into effect. Brandt v. Rutledge, 2022 
WL 3652745, 2022 U.S. App. LEXIS 
23888 (August 25, 2022). 

Act 626, titled the “Arkansas Save 
Adolescents from Experimentation 
(“SAFE”) Act,” passed the Arkansas 
legislature in April 2021 over Governor 
Asa Hutchinson’s veto. It was the 
first state law to prohibit doctors 
from providing “gender transition 
procedures” to minors. 

Due to the “political” composition 
of the three-judge panel that issued the 
August 25 ruling, however, it seems 
likely that Arkansas Attorney General 
Leslie Rutledge’s plan to seek en banc 
review of this ruling will be successful, 
which may lead to the U.S. Supreme 
Court confronting the question whether 
states can forbid such medical care as 
early as next year.

District Judge Moody was appointed 
by President Barack Obama and took 
the bench in 2014 after his father, James 
M. Moody, Sr., retired as a judge from 
the same court, the U.S. District Court 
for the Eastern District of Arkansas. 

The decision for the three-judge panel 
was written by Judge Jane L. Kelly, the 
only judge of the 8th Circuit appointed 
by President Obama. Another member 
of the panel, District Judge Katherine 
M. Menendez of the U.S. District 
Court of Minnesota, was appointed by 
President Joe Biden, and was “sitting 
by designation.” The third member of 
the panel, Judge James B. Loken, was 
appointed by President George H.W. 
Bush in 1990, and is a former chief 
judge of the circuit. 

The 8th Circuit is probably the most 
conservative Republican-appointed circuit 
in the nation. Of the 11 active judges, 
five were appointed by President George 
W. Bush and four by President Donald 

J. Trump. Although President Bill 
Clinton appointed three judges to the 
8th Circuit, all of his appointees died or 
have retired. There are also three semi-
retired senior judges who still sit on 
panels to hear cases, all of whom were 
appointed by one of the Bushes. Thus, 
the three-judge panel that upheld Judge 
Moody’s injunction is not “politically” 
representative of the circuit, and it 
will probably not be hard for Attorney 
General Rutledge to get a majority of 
the eleven active judges to vote to grant 
rehearing en banc. If such rehearing is 
granted, the three-judge panel decision 
is “vacated” and the eleven Circuit 
Judges will hear new arguments before 
rendering a decision. If they reverse 
Judge Moody’s injunction, the law 
will go into effect unless either the 8th 
Circuit or the Supreme Court agrees 
to stay the en banc ruling while the 
plaintiffs, represented by the American 
Civil Liberties Union and cooperating 
attorneys from several law firms, 
petition the Supreme Court for review.

The practical result of the law going 
into effect would be for transgender 
minors who are receiving gender-
affirming care or who seek to start such 
care to have to go out of state for their 
treatment, and their Arkansas doctors 
are prohibited by the statute from 
referring them to another physician for 
treatment. Insurance companies and the 
state’s Medicaid program are prohibited 
from paying for such care. Doctors who 
performed prohibited procedures can 
be subjected to loss of their license to 
practice medicine in Arkansas, and 
they can be sued for damages, including 
enforcement actions by the state attorney 
general’s office.

Judge Moody’s decision, announced 
in court after a hearing on July 21, 
2021, and supplemented by a written 
opinion on August 2, 2021, see 551 F. 
Supp. 3d 882, found that Act 626 most 
likely violates the equal protection 
rights of transgender minors, the due 
process rights of their parents, and the 

free speech rights of doctors who are 
prohibited by the law from making 
referrals. 

Moody’s equal protection ruling 
relied in part on the Supreme Court’s 
2020 decision in Bostock v. Clayton 
County, 140 S. Ct. 1731, which held that 
discrimination based on transgender 
status is a form of sex discrimination, 
requiring the state to show an important 
interest to support the law. Judge Moody 
found the interests stated by Arkansas – 
to protect minors from “experimental” 
treatments and to regulate medical 
ethics – were pretextual, as amicus 
briefs submitted by medical associations 
showed a strong professional consensus 
that gender transition procedures 
provided to minors are safe and 
necessary to treat the serious condition 
of gender dysphoria. The due process 
ruling relied on the fundamental right of 
parents to provide appropriate medical 
treatment for their children, and the 
statute’s restrictions on physician 
speech presented obvious freedom of 
speech issues. Judge Moody particularly 
noted that letting the law go into effect 
would disrupt the ongoing treatment of 
transgender minors, including some of 
the named plaintiffs in the case, causing 
them irreparable injuries.

Judge Kelly’s decision for the 
appellate panel was brief and to the 
point. “Arkansas’s characterization of 
the Act as creating a distinction on the 
basis of a medical procedure rather than 
sex is unpersuasive,” she wrote. “The 
biological sex of the minor patient is 
the basis on which the law distinguishes 
between those who may receive certain 
types of medical care and those who 
may not. The Act is therefore subject to 
heightened scrutiny.”

The court found that the record 
before Judge Moody “provides 
substantial evidence” to support his 
factual finding that “the Act prohibits 
medical treatment that conforms with 
‘the recognized standard of care for 
adolescent gender dysphoria,’ that such 
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treatment ‘is supported by medical 
evidence that has been subject to 
rigorous study,’ and that the purpose 
of the Act is ‘not to ban a treatment 
[but] to ban an outcome that the State 
deems undesirable.’” The court rejected 
Arkansas’s argument that Moody failed 
to consider the medical evidence that 
the state presented, which contradicted 
the medical evidence presented by the 
plaintiffs. The court found no “clear 
error” by Judge Moody in his weighing 
of the evidence, which is the standard 
of review for a district judge’s exercise 
of discretion in granting a preliminary 
injunction. Judge Kelly devoted two 
long paragraphs to summarizing the 
medical evidence supporting Judge 
Moody’s conclusions. 

“In light of those findings,” wrote 
Kelly, “the district court did not err in 
concluding Act 626 is not substantially 
related to Arkansas’s interests in 
protecting children from experimental 
medical treatment and regulating 
medical ethics, and Plaintiffs have 
demonstrated a likelihood of success 
on the merits of their equal protection 
claim.”

The court of appeals panel did 
not discuss the other legal theories 
supporting Moody’s preliminary 
injunction, as the equal protection 
analysis was sufficient to support 
his ruling, and noted particularly 
Moody’s finding that “if Act 626 went 
into effect, Minor Plaintiffs would be 
denied access to hormone treatment 
(including needing to stop treatment 
already underway), undergo endogenous 
puberty – a process that cannot be 
reversed – and suffer heightened gender 
dysphoria. These factual findings are 
supported by Minor Plaintiffs’ affidavits 
and are not clearly erroneous,” wrote 
Judge Kelly. “The findings support the 
conclusion that Plaintiffs will suffer 
irreparable harm absent a preliminary 
injunction.” The court noted that it 
is “always in the public interest” to 
vindicate constitutional rights.

Given the political sensitivities of 
the case, it is likely that the full circuit 
will move quickly to vote on Attorney 
General Rutledge’s anticipated motion 
for rehearing en banc, so things are 
likely to move quickly.

Meanwhile, on August 4 Judge 
Moody issued a decision on a discovery 
dispute concerning legislative records 
that may be important evidence about 
the legislature’s motivation in passing 
the law. See, 2022 WL 3108795. The 
state is attempting to shield internal 
legislative records under a “deliberative 
privilege,” but such a privilege is not 
absolute, especially when the motivation 
of the legislature is a central issue in a 
lawsuit concerning the constitutionality 
of a statute. Judge Moody will be 
performing in camera screening of 
many of the documents for which 
the defendants claim privilege before 
releasing them to the plaintiffs. He has 
already ruled in this case that emails 
from legislators or their offices to non-
legislative email addresses will not be 
deemed privileged. 

On August 30, a few days after the 
8th Circuit ruling, Judge Moody issued 
an opinion on plaintiffs’ motion to 
exclude testimony by the defendants’ 
proposed expert witnesses Dr. Patrick 
W. Lappert and Dr. Mark Regnerus, 
and on defendants’ motion in limine 
to preclude questioning of the experts 
along certain lines. See, 2022 WL 
3908890. Dr. Regnerus is a sociologist 
and Dr. Lappert is a plastic surgeon. 
Regnerus is fairly notorious as an expert 
witness in cases involving LGBTQ 
issues, especially concerning the impact 
on children of being raised in same-sex 
households, so it is not surprising that 
defendants were moving to preclude any 
questioning about the witness’s religious 
beliefs or personal beliefs about 
individuals who are LGBT. Dr. Lappert’s 
“expertise” concerning the issues in 
this case is not shown by professional 
publications or research, but is limited 
to having had some transgender patients. 
Judge Moody ruled, considering that 
this will be a bench trial, that these 
experts would not be precluded from 
testifying, but he refused to limit the 
questioning as requested by defendants, 
finding that these questions would be 
relevant to the issue of witness bias. He 
also noted that some of the defendants’ 
requests merely called for him to 
apply various provisions of the federal 
Rules of Evidence. Presumably, these 
experts are offered to support the state’s 

contention that it has a compelling 
interest to protect children who identify 
as transgender from being “subjected” 
to “experimental treatments” that could 
harm them. They should anticipate 
vigorous cross examination at trial. 

The lead attorney for the plaintiffs 
is the ACLU’s Chase B. Strangio, a 
nationally recognized transgender rights 
advocate who hailed the panel ruling in 
an interview with the Associated Press. 
“The Eighth Circuit was abundantly 
clear that the state’s ban on care does not 
advance any important governmental 
interest and the state’s defense of the 
law is lacking in legal or evidentiary 
support,” he said. “The state has no 
business categorically singling out this 
care for prohibition.”

Arkansas’s enactment of the law 
inspired opponents of transgender rights 
in several other states. In Florida, at 
Governor Ron DeSantis’s instruction, 
the state health department has issued 
guidelines against provision of such 
treatment to minors, and the state’s 
Medicaid agency has announced that it 
will not cover these treatments. Similar 
steps were initiated by Governor 
Greg Abbott in Texas. The ACLU has 
indicated that all attempts by states 
to prohibit gender-affirming care for 
transgender minors will be challenged 
in court. ■
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9th Circuit Panel Orders San Jose School District to Restore 
Recognition of Discriminatory Student Club
By Arthur S. Leonard

A three-judge panel of the U.S. Court 
of Appeals for the 9th Circuit voted 2-1 
on August 29 to reverse a decision by 
the district court concerning a claim 
by the Fellowship of Christian Athletes 
(FCA) at Pioneer High School in San 
Jose, California, that FCA’s religious 
freedom rights were violated when the 
school rescinded their recognition due 
to their requirement that club leaders 
affirm a conservative religious credo 
that condemns all extra-marital sex 
and same-sex marriage. The district 
court recently denied FCA’s motion for 
a preliminary injunction requiring the 
school to recognize the FCA chapter. 
The majority of the appellate panel, 
two judges appointed by President 
Donald J. Trump, found that FCA was 
likely to succeed on its Free Exercise of 
Religion claim and was thus entitled to 
a preliminary injunction ordering the 
school to reinstate FCA’s recognition 
as a student group. Dissenting, a judge 
appointed by President Barack Obama 
asserted that the majority improperly 
resolved factual issues in dispute and 
should not have ordered injunctive relief 
at this stage in the litigation, also noting 
a significant question of FCA’s standing 
to seek preliminary injunctive relief 
when there was no record evidence 
that it had applied for recognition for 
the upcoming school year. The case is 
Fellowship of Christian Athletes v. San 
Jose Unified School District Board of 
Education, 2022 WL 3712506

FCA at Pioneer High School is 
one of about 7,000 student chapters at 
universities, colleges and secondary 
schools of the national organization, 
Fellowship of Christian Athletes, 
which describes itself as a Christian 
religious ministry with a mission 
“to lead every coach and athlete into 
a growing relationship with Jesus 
Christ and His church” by fostering 
a “steadfast commitment to Jesus 
Christ and His Word through Integrity, 
Serving, Teamwork, and Excellence.” 
The chapters, as summarized by 

Circuit Judge Kenneth K. Lee from 
the complaint filed in this case in his 
opinion for the court, “routinely host 
religious discussions, service projects, 
prayer and worship, and Bible studies.” 

FCA purported to welcome all 
students regardless of religious “or 
any other characteristic” to become 
members and participate in events, but 
in order to serve as a chapter leader, 
they must “personally affirm FCA’s 
Statement of Faith and abide by FCA’s 
Sexuality Purity Statement.” The 
Statement of Faith and the Sexual Purity 
Statement condemns sex outside of 
heterosexual marriage, and affirms that 
“the biblical description of marriage is 
one man and one woman in a lifelong 
commitment.” 

FCA alleges that no student is 
explicitly excluded from leadership 
because of their sexuality, so long as 
they agree to abide by the Statement of 
Faith and the Sexual Purity Statement. 

The San Jose School District 
recognizes and supports student 
organizations through its Associated 
Student Body (ASB) program. Each fall, 
student groups seeking to participate in 
the program must apply for the school 
year. Groups in the program receive a 
panoply of benefits. Clubs approved by 
the program in the past have include 
Bachelor Nation, Communism Club, 
Girls Who Code, Mermaids Club, 
Persian Club, Shrek Club, and The 
Satanic Temple Club. (Wow, those San 
Jose students have diverse interests!)

FCA clubs were approved at three 
of the school district’s high schools 
since the early 2000s. This changed in 
2019, when some Pioneer High School 
students gave their social studies 
teacher a copy of the FCA Statement 
of Faith and Sexual Purity Statement. 
This teacher, Peter Glasser, hung the 
statement on his classroom whiteboard 
and wrote that he was “deeply saddened 
that a club on Pioneer’s campus asks its 
members to affirm these statements.” It 
turns out that two FCA officers were in 

Glasser’s first period class and claim to 
have felt “insulted” and, as paraphrased 
in Lee’s opinion for the court, “deeply 
hurt to be publicly shamed by their 
teacher without so much as a private 
conversation beforehand.” Among 
other things, they pointed out that 
Glasser had misstated the membership 
requirements, as only chapter leaders 
were required to affirm the statements. 

A week later, Glasser brought his 
concerns to the attention of the school’s 
principal, stating that these “views on 
LGBTQ+ identity infringe on the rights 
of others in my community to feel safe 
and enfranchised on their own campus, 
even infringing on their very rights to 
exist,” and he “objected strenuously 
to the ‘love the sinner, hate the sin’ 
mentality” held “by some Christians.” 
He felt that allowing FCA to operate 
on the campus signaled that Pioneer 
High School approved of “these 
values.” After a meeting of Pioneer’s 
“Climate Committee” during which 
Glasser’s concerns were discussed, 
the principal brought the matter to 
School District administrators, who 
withdrew FCA’s recognition as an ASB 
club. The administrators determined 
that this officer requirement violated 
the district’s non-discrimination 
policy because “a student could not 
be an officer of this club, if they were 
homosexual.”

The school newspaper subsequently 
reported that the “Climate Committee 
and district officials made the decision 
to revoke status from the FCA,” and 
quoted the principal’s explanation that 
the purity pledge “is of a discriminatory 
nature” and that the school “decided that 
we are no longer going to be affiliated 
with them.

The court characterized this action 
as “unusual,” in that the school did not 
systematically check on membership 
and officer requirements of all student 
clubs. This “ad hoc” enforcement of the 
discrimination policy, wrote Judge Lee, 
“meant that other student clubs retained 
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ASB recognition despite having 
membership – not just leadership – 
criteria that excluded groups of students 
in violation of the Non-Discrimination 
Policy.” He cited as examples Big 
Sisters/Little Sisters and the Senior 
Women’s Club, which he apparently 
assumed had limited membership to 
female students. He pointed out that 
because nobody had ever complained to 
the ASB program administrator about 
these exclusionary policies, these other 
clubs maintained their official status.

FCA lost its ASB status during 
spring 2019, and was denied recognition 
for the 2019-20 school year, but FCA 
continued to meet at the high school and 
hold events without official recognition, 
which stirred Glasser to further action. 
A fellow teacher who was faculty 
advisor to the school’s Gay-Straight 
Alliance (GSA), an ASB-recognized 
club, encouraged students to rally 
against FCA’s presence, resulting in 
protests whenever FCA held an event. 
“During one such protest,” wrote Judge 
Lee, “GSA members tried to enter an 
FCA meeting, but were blocked by a 
school police officer.”

The COVID-19 pandemic caused a 
shutdown of on-campus club activities 
from the spring of 2020 until April 
2021, and Pioneer granted all student 
clubs, including FCA, “conditional 
ASB approval” during that period. 
Two Pioneer FCA student leaders and 
the national organization, represented 
by Becket Fund for Religious Liberty 
and the Center for Law & Religious 
Freedom, filed suit in the Northern 
District of California, seeking 
injunctive relief for FCA. The case was 
assigned to Judge Haywood S. Gilliam, 
Jr., an appointee of President Barack 
Obama.

The plaintiffs sought a preliminary 
injunction while the case was pending 
and the district court is considering the 
school district’s motion to dismiss the 
complaint, which has previously been 
dismissed in part and subsequently 
amended. Plaintiffs claimed in their 
original complaint that exclusion of 
FCA from the ASB program violates 
their First and Fourteenth Amendment 
rights as well as the Equal Access Act, a 
federal statute that was originally passed 

to protect the right of students to form 
Bible study groups, but which has also 
been successfully pressed into service 
by LGBT student groups who were 
denied official club status at various 
schools. Almost every suit by an LGBT 
student group under the Equal Access 
Act has resulted in federal court orders 
to school districts to extend recognition 
to those groups as long as the schools 
recognized other non-curricular student 
organizations.

In preparation for the 2021-22 school 
year, the San Jose School District issued 
a set of new “Student Organization 
Guidelines” for the ASB program, in 
response to the FCA controversy. The 
new policy states that ASB-recognized 
clubs must “Allow any currently enrolled 
student of the school to participate in, 
become a member of, and seek or hold 
leadership positions in the organization, 
regardless of his or her status or 
beliefs.” This is generally referred to 
as the “all-comers policy.” The grounds 
of discrimination forbidden under the 
existing Non-Discrimination Policy 
are used to interpret and apply the 
policy, which is patterned on a student 
organization policy that was upheld by 
the U.S. Supreme Court in a 5-4 decision 
written by Justice Ruth Bader Ginsburg, 
Christian Legal Society v. Martinez, 
561 U.S. 661 (2010), in which the Court 
rejected a constitutional claim against 
the dean of a state university law school 
who refused official recognition to a 
CLS chapter on his campus.

FCA did not formally apply for ASB 
recognition for the 2021-22 school year, 
but pushed forward its lawsuit, claiming 
that despite the all-comers policy, the 
school had recognized groups that 
limited their membership on grounds 
forbidden by the Non-Discrimination 
Policy. In June 2022, Judge Gilliam 
denied FCA’s request for a preliminary 
injunction, holding that FCA had failed 
to show that the “facts and law clearly 
favor” their position such that they 
were likely to succeed on the merits of 
their claim. Judge Gilliam found that 
the “all comers” policy was “content 
neutral” and thus did not violate FCA’s 
rights under the Equal Access Act, and 
that it was reasonable in light of the 
school district’s legitimate concerns 

for inclusivity and non-discrimination 
at the district’s schools. The court 
specifically rejected FCA’s free exercise 
claim on the ground that the policy 
was “generally applicable” and did not 
“treat comparable secular activity more 
favorably than religious exercise,” thus 
only “incidentally” burdening FCA’s 
exercise of religion and not subject to 
constitutional attack.

The majority of the 9th Circuit panel 
disagreed with this analysis, finding 
that FCA was likely to prevail on its 
free exercise claim because Pioneer had 
given ABS recognition to other clubs 
that had apparently had exclusionary 
policies, particularly identifying the 
Senior Women’s Club. There had been 
some controversy about transgender 
women being members, which that club 
resolved several years ago by saying 
that anybody who identified as female 
could be a member. “When the School 
District approved the Senior Women’s 
Club application,” wrote Judge Lee, “It 
assented to the club’s discriminatory 
condition.”

Thus, concluded the majority of 
the 9th Circuit panel, if the school 
district is willing to allow other clubs 
to discriminate on grounds of sex, it 
would have the burden of showing a 
compelling reason not to allow FCA 
to be recognized despite its officer 
eligibility policy. 

The court based its ruling heavily on 
the Supreme Court’s decision in Fulton 
v. City of Philadelphia, 141 S. Ct. 1868 
(2021), where the court held that as long 
as the city retained discretion to make 
exceptions to its non-discrimination 
policy in administering its foster care 
program, it could not refuse to contract 
with a Catholic agency that refused 
to certify same-sex couples as foster 
parents, because its anti-discrimination 
policy was not “generally applicable” to 
all foster care agencies. Judge Lee wrote 
that “the School District’s unspoken ad 
hoc exemption practice poses a more 
insidious and severe danger to the Free 
Exercise right than the formalized 
exemptions in Fulton: It provides the 
School District almost unfettered and 
silent discretion to make exceptions. 
In short, plaintiffs have presented 
clear evidence that the School District 
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selectively applies its All-Comers 
Policy against FCA because FCA 
requires its student leaders to abide 
by its statement of belief. That means 
that the School District’s policies are 
not generally applicable or neutral, 
triggering strict scrutiny. And that, 
in turn, is the ballgame. At this stage, 
the plaintiffs have shown that they are 
likely to prevail on their selective-
enforcement claim.”

The court found that because of this 
“selective enforcement,” FCA would 
suffer the irreparable harm of being 
denied ASB recognition if it applied, 
so it didn’t matter that FCA had not 
formally applied for 2021-22, and the 
district court should have granted its 
request for a preliminary injunction.

Judge Lee supplemented his opinion 
for the panel, which was joined by 
Trump-appointee Danielle J. Forrest, 
with a separate opinion going into great 
detail about the factual allegations to 
support his conclusion that the school 
district had exhibited hostility to 
religion, in violation of the requirement 
in Masterpiece Cakeshop v. Colorado 
Civil Rights Commission, 138 S. Ct. 
1719 (2018, that government decision-
makers provide a forum that is “neutral” 
to religion in deciding discrimination 
claims. 

Judge Morgan Christen, the Obama 
appointee on the panel, dissented, 
arguing that FCA lacked standing under 
Article III of the Constitution to seek 
recognition through the judicial process 
when it had not applied for recognition 
for the 2021-22 school year. He wrote, 
“In their haste to reach the merits of 
this dispute, plaintiffs urge us to resolve 
fact-laden questions relevant only to 
their claims for past injuries, not to the 
prospective ones at the center of their 
motion for a preliminary injunction. 
They then insist that the district 
court’s adherence to binding precedent 
constitutes an abuse of discretion. Our 
court responds by reaching the merits 
and adopting plaintiffs’ version of 
disputed facts – before parsing whether 
plaintiffs established the ‘irreducible 
constitutional minimum’ of Article III 
standing.” 

Judge Christen pointed out that Lee’s 
opinion jumped to conclusions about 

the Senior Women’s Club that were 
not clear from the record – indeed, that 
the Senior Women’s Club had not met 
since 2015 and there was no indication 
that it had applied for recognition in 
the current round. Judge Lee had also 
mentioned the Big Sisters/Little Sisters 
Club, but Judge Christen pointed to 
factual allegations that this club and 
a Big Brothers/Little Brothers Club 
had basically functioned together. He 
pointed out various relevant contested 
factual issues, criticizing the majority 
for reaching conclusions about them 
in the absence of a hearing process in 
which both sides can present evidence.

As to standing, he pointed out that 
“student groups like FCA must reapply 
each fall for official ASB recognition,” 
and that only student club leaders 
can file an application. “Because the 
District’s nondiscrimination policy 
cannot cause a real or immediately 
impending injury to FCA if no students 
apply for ASB recognition,” he stated, 
“FCA cannot establish standing 
without evidence that a Pioneer FCA 
student has applied, or intends to apply, 
for ASB recognition for the upcoming 
school year. FCA failed to make that 
showing. Plaintiffs thus lack standing 
to seek prospective preliminary relief, 
and our court lacks jurisdiction over 
this preliminary injunction appeal.”

The court’s ruling drew immediate 
media attention, not least because 
twelve amicus briefs were filed with 
the court of appeals, representing the 
views of numerous states and national 
associations, heavily weighted on 
religious freedom arguments. Perhaps 
Judge Christen’s dissent will lead 
to a move within the 9th Circuit to 
reconsider this ruling. There are 29 
active judges on the 9th Circuit bench, of 
whom 16 were appointed by Presidents 
Clinton, Obama, and Biden, and 13 
by Presidents Bush and Trump. If a 
majority of the active judges vote for 
rehearing, an 11-judge en banc panel 
will be constituted including the three 
panel judges, the chief judge (an Obama 
appointee), and seven judges drawn 
at random. One cannot presume that 
judges line up precisely in accordance 
with the parties of their appointing 
presidents, but recent voting patterns in 

the courts of appeals suggest that this is 
frequently the case, especially in “hot 
button” issues such as religious freedom 
and LGBTQ rights. Any judge of the 
circuit can ask that the judges be polled 
on the question of en banc review, and 
the school district could also ask for 
such consideration. ■
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11th Circuit Denies Torture Relief to Transgendered 
Guyanese Woman
By Bryan Johnson-Xenitelis

A panel of the U.S. Court of 
Appeals for the 11th Circuit has 
denied Convention Against Torture 
(CAT) relief to a transgender woman 
from Guyana in K.Y. v. U.S. Attorney 
General, 2022 WL 3205506, 2022 U.S. 
App. LEXIS 21999 (11th Cir., August 9, 
2022).

The Petitioner was a lawful 
permanent resident of the United 
States. Within 5 years of obtaining her 
residency status, she was convicted 
under two Florida statutes: traveling to 
meet a minor and soliciting a child for 
unlawful sexual conduct using computer 
services or devices. She pleaded nolo 
contendere and was sentenced to 42 
months imprisonment followed by 10 
years of probation, and was required to 
register as a sex offender. Petitioner was 
then placed in removal proceedings, 
where the Immigration Judge found 
her crime to be “particularly serious,” 
which rendered her ineligible for asylum 
or withholding of removal. She sought 
CAT relief on the basis that she would 
face torture if returned to Guyana. 

Before the Immigration Judge, 
Petitioner testified about harms she 
had witnessed against “feminine” men 
and that she faced in Guyana where she 
had lived as a closeted gay man and 
faced discrimination and extortion by 
the police. She also proffered expert 
witnesses who testified about the 
“considerable” danger and “general 
persecution” she would face if returned 
to Guyana. The Immigration Judge 
ruled that the Petitioner and her expert 
witness had testified credibly, but that 
the “discrimination and extortion [she] 
experienced did not rise to the level of 
torture, and that [Petitioner] had not 
shown a likelihood of future torture by 
the Guyanese government.” Petitioner 
was ordered removed. She appealed 
to the Board of Immigration Appeals, 
which affirmed the Immigration 
Judge’s decision. She brought a timely 

petition for review. The panel issued its 
per curiam opinion on August 9. 

Petitioner argued that the 
Immigration Judge did not afford 
reasoned consideration to all the 
evidence and that the decision was 
not supported by substantial evidence. 
Even though the panel found that it 
lacked jurisdiction over the reasoned 
consideration argument because 
Petitioner did not bring it below, the 
panel noted that the Immigration Judge 
nonetheless “carefully considered 
the evidence presented about country 
conditions in Guyana, and the risks 
[Petitioner] might face if she were 
returned there,” and found that just 
because “the Immigration Judge 
reached a different decision than 
[Petitioner] would have liked does 
not mean she did not give reasoned 
consideration to the evidence.” 

With respect to the substantial 
evidence argument, the panel found 
that “extortion or discrimination are 
not the same as torture” and that 
the Immigration Judge’s conclusion 
was “supported by the record.” The 
panel further found that with respect 
to government acquiescence, “that 
the Guyanese government has taken 
affirmative steps to ensure the safety 
of the LGBT community suggests 
that it is unlikely that the Guyanese 
government would condone torture 
against [Petitioner], even if those 
steps have not yet entirely eliminated 
harassment and violence against the 
LGBT community.”

Petitioner next argued that the 
Board was required to make a separate 
determination that she was a danger to 
the community, in addition to finding 
she had committed a particularly 
serious crime. The government argued 
that Petitioner had failed to raise this 
argument below and Petitioner argued 
she met limited exceptions to the 
exhaustion rule. The court found she 

did not meet any exceptions and further 
ruled that precedent bound the court: 
“The fact that the alien has committed 
a particularly serious crime makes the 
alien dangerous within the meaning of 
the statute.” 

Finally, the Petitioner argued that 
the determination of her conviction 
to be a particularly serious crime was 
not reasonable. The panel first agreed 
that the determination was a legal 
determination and not a discretionary 
determination and that they therefore 
had jurisdiction to review that issue. 
Petitioner argued that because the 
statute required no intent to use, or 
actual use of force, and required no 
actual endangerment or harm to the 
class of persons the statute is intended 
to protect, its violation was not a 
particularly serious crime. The panel 
found that because the statute was 
directed at a person, not property, 
involved a vulnerable population, 
children, involved the mens rea of 
knowingly attempting to solicit a 
person believed to be a child to engage 
in sexual conduct, and the harm, sexual 
abuse, was likewise serious. Further, 
the seriousness “is reflected by the 
lengthy 42-month sentence [Petitioner] 
served for her crime, as well as the 
requirement that she register as a sex 
offender.” Accordingly, the panel found 
the Board did not err when it concluded 
that Petitioner was convicted of 
committing a particularly serious crime, 
the consequence of which is denial of 
asylum or withholding protection.

For the foregoing reasons, the panel 
denied the petition for review in part 
and dismissed it in part.

Petitioner is represented by 
Jonathan F. Ball of Blank Rome LLP, 
Philadelphia. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.
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Kentucky Federal Court Rules Wedding Photographer Has a 
Constitutional Right to Refuse Services to Same-Sex Couples
By Arthur S. Leonard

U.S. District Judge Benjamin Beaton 
ruled on August 30 in Chelsey Nelson 
Photography v. Louisville/Jefferson 
County Metro Government, 2022 
WL 3972873, 2022 U.S. Dist. LEXIS 
156059 (W.D. Ky.), that Chelsey Nelson, 
a photographer who is challenging the 
Louisville/Jefferson County (Kentucky) 
ordinance banning sexual orientation 
discrimination by businesses selling 
goods and services to the public, has 
a First Amendment free speech right 
to refuse to provide her services for 
weddings of same-sex couples, and 
is free to publicize her exclusionary 
policy. The judge also found these rights 
to be protected by Kentucky’s Religious 
Freedom Restoration Act.

Judge Beaton granted Nelson’s 
motion for summary judgment, 
and issued a permanent injunction 
prohibiting the Louisville Metro 
Government and its Human Relations 
Commission from taking any action 
against Nelson, who stated that her 
“sincere religious belief” dictates her 
hypothetical refusal of services. Nelson 
also says that she is “happy” to provide 
photographic services to LGBT people, 
other than in connection with their 
weddings. 

In 1999, the city/county governments 
amended their nondiscrimination 
laws to add “sexual orientation” to the 
prohibited grounds of discrimination. 
There is no record of the local 
government taking any action against a 
photographer for refusing to photograph 
a same-sex wedding, but in response to 
the filing of this lawsuit, the government 
has made clear that it interprets the 
ordinance to require professional 
photographers to photograph same-
sex weddings if their business includes 
providing photographic services 
for other weddings. In addition 
to prohibiting discrimination, the 
ordinance forbids a business from 
communicating that its services will 
be “refused, withheld, or denied an 

individual on account of his sexual 
orientation or gender identity, or that 
patronage of an individual, on account 
of his or her sexual orientation of gender 
identity is objectionable, unwelcome, 
unacceptable, or undesirable.”

After having photographed only two 
different-sex weddings, Nelson agreed 
to be represented by lawyers from 
Alliance Defending Freedom (ADF), 
a conservative religious law firm, in 
a lawsuit seeking an order barring 
enforcement of the ordinance against 
her. The case was assigned to District 
Judge Justin Walker, who had recently 
been appointed by President Trump. 
He denied the defendants’ motion to 
dismiss the case for lack of standing, 
and issued a preliminary injunction 
pending a final ruling on the merits. See 
479 F. Supp. 3d 543 (W.D. Ky., 2020). 
Then President Trump nominated Judge 
Walker to the U.S. Court of Appeals for 
the D.C. Circuit, where he now sits, and 
the case was reassigned to Judge Beaton, 
who had recently been appointed to the 
District Court by President Trump. 

The defendants’ initial defense had 
been to claim that Nelson lacked standing 
to sue, because she had not engaged in 
any conduct violating the ordinance, 
had never been asked to photograph 
a same-sex wedding, and had not 
published an exclusionary policy. Judge 
Walker had rejected that defense, and 
Judge Beaton pointed out that Nelson 
had taken concrete action after winning 
her preliminary injunction, updating her 
website “with a message explaining why 
she limits her services to celebration 
of opposite-sex weddings that align 
with her religious beliefs,” a statement 
that the defendants concede would 
violate the ordinance. Consequently, 
she has alleged a “credible threat of 
prosecution,” since the government has 
stated that it intends to enforce its law, a 
position reiterated by Louisville’s mayor 
in a statement issued when this decision 
was announced.

In opposing the preliminary 
injunction, the defendants had argued 
that the ordinance regulates “goods or 
services involving speech,” thus would 
be “commercial conduct” rather than 
pure speech. Judge Walker had rejected 
that argument, holding that Nelson’s 
“photography is art” and “art is speech.” 

xExplaining his agreement with this 
analysis, Judge Beaton wrote, “Nelson 
has shown a subjective intent to promote 
a particular message about marriage. 
She uses photographs of weddings to 
convey her view of the world, as shaped 
by her values and faith.” He found that 
“the likelihood is great” that viewers of 
the photographs would understanding 
this message. He rejected prior rulings 
by the Supreme Courts of New Mexico 
[Elane Photography v. Willock, 309 P. 
3d 53 (N.M. 2013)] and Washington 
[State v. Arlene’s Flowers, 441 P.3d 
1203 (Wash. 2019)], which had found 
that their public accommodation laws 
were regulating commercial conduct, 
not speech, when the prohibited a 
wedding vendor from discriminating 
against same-sex couples. 

Judge Beaton noted that the 10th 
Circuit Court of Appeals had ruled 
in 303 Creative v. Ellenis, 6 F. 4th 
1160 (2021), another lawsuit filed by 
Alliance Defending Freedom, which is 
now pending before the U.S. Supreme 
Court, that a videographer’s refusal 
to provide services for same-sex 
weddings squarely raises a freedom 
of speech issue. In that case, however, 
the 10th Circuit found that the state has 
a compelling interest in preventing 
discrimination against customers due 
to their sexual orientation, and that 
applying Colorado’s anti-discrimination 
law to prohibit the videographer from 
publicizing its policy on its website was 
a “narrowly tailored” approach due to 
the uniqueness of the videographer’s 
services, so it ruled against the 
videographer. The Supreme Court will 
hear arguments and decide during its 



September 2022   LGBT Law Notes   13

upcoming October 2022 Term whether 
to reverse the 10th Circuit’s conclusion, 
having granted the videographer’s 
petition to decide whether “applying a 
public accommodation law to compel 
an artist to speak or stay silent violates 
the Free Speech Clause of the First 
Amendment.”

Although the preliminary injunction 
issued by Judge Walker two years 
ago assures that Nelson will not be 
investigated or prosecuted while her 
case remains pending before Judge 
Beaton, and thus there was no reason for 
Judge Beaton to rule on her summary 
judgment motion and issue a permanent 
injunction now before the Supreme 
Court rules in 303 Creative v. Elenis, 
he went ahead and ruled anyway, 
disagreeing with the 10th Circuit’s 
view that the government’s interest in 
preventing discrimination justified this 
burden on Nelson’s free speech rights.

“The City takes a broad position 
that appears to eschew any tailoring,” 
he wrote, quoting from the City’s 
brief: “Uniform enforcement of the 
Accommodations Provision is the least 
restrictive means for furthering Metro’s 
interest in ensuring equal access to 
goods and services, because every single 
instance of discrimination renders 
access unequal, inflicts humiliation, 
and creates stigma.” Judge Beaton 
responded that the City’s “pursuit of 
its equality goal is hardly ‘uniform’” 
as “its nondiscrimination ordinances, 
like those of other jurisdictions, exempt 
many other people, institutions, and 
services. And the City never addresses 
why such exemptions would fail here.”

He rejected the defendants’ fallback 
position that providing a religious 
exemption in this sort of case would 
violate the Establishment Clause of 
the First Amendment by privileging 
religion over equal treatment, and he 
rejected the 10th Circuit’s approach 
of finding that the “unique” services 
provided by a videographer – or, in 
this case, a photographer – would 
preclude “narrow tailoring” of the non-
discrimination provision. Paraphrasing 
the City’s argument, Beaton wrote, “In 
other words, the more expressive the 
service is, the more scarce it is, and 
thus the more valuable equal access is.” 

But, he wrote, “this flips free speech on 
its head. Why would more expressive 
activities receive less protection?” 
And, he quoted from the dissenting 
opinion in the 10th Circuit case by Chief 
Judge Timothy Tymkovich: “Taken to 
its logical end, the government could 
regulate the messages communicated 
by all artists, forcing them to promote 
messages approved by the government 
in the name of ‘ensuring access to the 
commercial marketplace.’” 

“Such an argument is anathema to 
free speech,” wrote Judge Beaton. 

He also rejected the defendants’ 
argument, based on an expert report 
submitted in opposition to the summary 
judgment motion, that creating an 
“exemption” for Nelson “could lead to 
an increase in real-world discrimination 
that would harm same-sex couple [by 
reducing the willingness of vendors] 
to serve same-sex couples, even among 
previously willing vendors.” He found 
that the expert’s report was factually 
unreliable in its contention that the 
Supreme Court’s ruling in Masterpiece 
Cakeshop v. Colorado Civil Right 
Commission, 138 S. Ct. 1719 (2018), 
which reversed a judgment against 
a baker who refused to design and 
produce a wedding cake for a same-
sex couple, had resulted in an increase 
in discrimination by wedding vendors 
against same-sex couples. He tore apart 
the methodology used by the expert 
in undertaking a survey of wedding 
vendors without determining whether 
they were aware of the Supreme Court’s 
ruling in that case, ruling that it was 
inadmissible in this case.

In addition to finding that the 
provision barring businesses from 
communicating a discrimination 
policy directly regulated protected 
speech, Judge Beaton criticized some 
of the language in the ordinance as 
being unduly vague in purporting to 
outlaw communications that would 
make a consumer feel “unwelcome.” 
Judge Tymkovich had raised a 
vagueness objection to the Colorado 
statute, which used the same wording. 
“Although Nelson echoes this critique 
of Louisville’s own provision,” wrote 
Beaton, “the City offers no reason why 
its law isn’t similarly vague.” 

“Without clear language guiding 
discretion of the enforcement official,” 
wrote Beaton, “this amounts to largely 
unrestrained authority to police speech 
based on subjective listener reactions.” 

While conceding that under existing 
federal precedents Nelson could not 
make a Free Exercise of Religion 
challenge to the ordinance, he found 
that the Kentucky Religious Freedom 
Restoration Act (RFRA) provided any 
additional basis for Nelson’s claim, 
finding that “Kentucky statutory 
law applies strict scrutiny based on 
Nelson’s religious-freedom claim.” 
Rejecting the defendants’ argument 
that RFRA was available to Nelson 
only as a defense in a prosecution for 
violating the statute, he noted prior 
cases hold that a person in Nelson’s 
position “may assert a KRFRA claim 
in a pre-enforcement posture,” stating 
that “The City offers no precedent or 
statutory language cabining KRFRA 
to an affirmative defense.” He also 
rejected the defendants’ argument that 
the 11th Amendment precluded Nelson 
bringing a KRFRA claim in federal 
court, pointing out that she was not 
suing for damages, just for declaratory 
relief, making an 11th Amendment 
governmental immunity defense 
unavailable. 

The court converted Judge Walker’s 
preliminary injunction into a permanent 
injunction.

In a statement issued shortly after 
the court’s decision was announced, 
Louisville Mayor Greg Fischer, said 
the defendants “will likely” appeal the 
decision, commenting that the city “will 
continue to enforce to the fullest extent 
possible its ordinance prohibiting anti-
discriminatory practices and will fight 
against discrimination in any form.”

An appeal would go to the U.S. 
Court of Appeals for the 6th Circuit, 
which is heavily dominated by 
appointees of Donald Trump and 
George W. Bush (10 out of 16 active 
judges). Any appeal to that circuit 
would probably immediately be put on 
hold pending a ruling by the Supreme 
Court in 303 Creative v. Elenis, which 
will be argued later this year and 
decided before the end of the Supreme 
Court’s term in June 2023. ■
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Gay Data Analyst at Catholic Relief Services Substantially 
Prevails on Spousal Benefit Insurance Claim
By Ashton Hessee

On August 3, U.S. District Judge 
Catherine C. Blake (D. Md.) granted in 
part and denied in part cross motions for 
summary judgment between the plaintiff 
John Doe and the defendant Catholic 
Relief Services (CRS) – his employer. 
Doe, a gay man in a same-sex marriage, 
had his spousal health insurance benefits 
terminated by CRS on the ground 
of contradicting the organization’s 
religious values, specifically the belief 
that marriage is reserved exclusively 
between men and women. Doe alleged 
violations of Title VII of the Civil 
Rights Act of 1964, the federal Equal 
Pay Act (EPA), and Maryland’s equal 
pay law. Conversely, CRS asserts that 
their decision is protected under the 
Religious Freedom Restoration Act 
(RFRA) and the Free Exercise Clause of 
the First Amendment. Doe v. Catholic 
Relief Services, 2022 U.S. Dist. LEXIS 
138848, 2022 WL 3083439.

Doe began working for CRS as a data 
analyst in 2016 after being recruited at a 
job fair. Prior to his hiring, Doe and the 
recruiter discussed available positions 
in the organization, and whether his 
husband would be eligible for their 
spousal health insurance. The recruiter 
confirmed that his husband would be 
eligible, although CRS now claims 
this was a mistake. After accepting an 
employment offer from the recruiter, 
Doe enrolled his husband on his health 
insurance, which was subsequently 
approved by both Aetna and CRS. 
CRS maintains that this successful 
enrollment was also a mistake, and in 
opposition to their “transparent policy,” 
which Doe asserts did not formally 
exist. 

The following November, Doe’s 
husband’s coverage was flagged by 
Aetna, and CRS scheduled a follow-up 
meeting that same month. During this 
meeting, a CRS manager explained to 
Doe that his husband’s approval and 
enrollment were by mistake, as the 
organization’s plan with Aetna prohibits 

same-sex spousal coverage. The next 
day, Doe was told that his husband 
would be dropped by the end of the 
month.

Contrary to what was communicated 
to Doe, his husband did not lose access 
to his benefits at the end of November 
2016; in fact, he remained covered until 
the next year. After his husband was 
finally dropped, negotiation meetings 
ensued between Doe and CRS. Sean 
Mood, CRS’s Executive VP for Human 
Resources, proposed to Doe a three-part 
solution: “(1) Doe’s husband would be 
moved to CRS’s COBRA-like insurance 
alternative; (2) the COBRA window 
would be extended to thirty-six months; 
and (3) Doe would receive a $5,000 
raise of technical adjustment” to cover 
a majority of anticipated out of pocket 
costs.

A second negotiation meeting took 
place in September, which revealed 
updated paperwork by CRS making 
clear that they do not support spousal 
benefits for same-sex couples, and 
included concerning statements made by 
Mood that “suggested that Doe should 
stop pressing the issue of his spousal 
benefits . . .” or threatening legal action. 
After CRS terminated Doe’s husband’s 
coverage in October 2017, Doe filed a 
discrimination charge with the Equal 
Employment Opportunity Commission 
(EEOC) and received a right-to-sue 
letter, yielding the present lawsuit. 
Following a partial dismissal granted 
to CRS, the district court considered six 
counts post-discovery. 

In an effort to dismiss this case on 
the grounds of lack of subject matter 
jurisdiction, CRS argued that the 
“Church Autonomy Doctrine” prohibits 
the district court’s authority over the 
matter. This doctrine, recognized 
by some courts based on the First 
Amendment’s Free Exercise Clause, 
aims to protect churches from state 
interference upon matters of faith. In 
response, the district court clarifies that 

the Catholic faith is not at issue, but 
rather a “social service organization’s 
employment benefit decisions regarding 
a data analyst . . .” Therefore, this 
renewed decision to dismiss by CRS 
must be denied.

The next, and most complex issue 
before the court, is that of Title VII and 
whether CRS unlawfully discriminated 
against Doe “with respect to his 
compensation, terms, conditions or 
privileges of employment on the basis 
[of his] sex.” In Doe’s situation, the 
court looks to precedent to confirm 
that health insurance is considered 
to be compensation under Title VII. 
Newport News Shipbuilding Dry Dock 
Co. v. EEOC, 462 U.S. 669 (1983). 
Additionally, the court confirmed 
that CRS refused to provide spousal 
benefits to Doe based on his sex, which 
sufficiently establishes liability under 
Title VII as described by Bostock v. 
Clayton County, 140 U.S. 1731 (2020). 
The district court then turned to the 
major point of contention between the 
parties: whether CRS is bound by Title 
VII, or whether its religious origin 
exempts CRS from enforcement, even 
though it is not a church.

CRS asserts that Title VII does not 
apply to them because “[it] itself exempts 
[them] as a religious organization 
discriminating based on conduct and 
beliefs motivated by [their] religion”. By 
this argument, CRS demands a liberal 
reading of section 702 of Title VII, 
which permits religious corporations 
to exercise employment preference 
to those of a particular religion who 
will perform either religious or non-
religious duties. CRS’s position relies 
on conflating the particular religion 
of an individual with their beliefs and 
characteristics that may contradict 
those of the hiring organization, in this 
case Doe’s sexuality. 

The court acknowledges the narrow 
religion-specific exception provided 
by section 702, however, it explains 
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that the section does not leave room 
for organizations to “make those same 
decisions on the basis of race, sex, 
and national origin.” Rayburn v. Gen. 
Conf. of Seventh-Day Adventists, 772 
F.2d 1164 (4th Cir. 1985). In preserving 
the functionality of Title VII, Fourth 
Circuit precedent will govern the 
issue, and CRS’s position that their 
actions comply with section 702 is not 
persuasive.

Secondly, CRS argues that their 
decision to deny equal spousal 
benefits to Doe is protected under the 
Religious Freedom Restoration Act 
(RFRA). RFRA states that “[a] person 
whose religious exercise has been 
burdened in violation of this section 
may assert that violation as a claim 
or defense in a judicial proceeding 
and obtain appropriate relief against 
a government.” While the intention of 
RFRA is to preserve religious liberty, 
namely against the government, CRS 
seeks to prove that it may also be applied 
in suits between private parties. While 
the Fourth Circuit does not have a clear 
precedent in this matter, the district 
court notes that all but one other circuit 
hold that RFRA exists to protect private 
parties from government interference. 
Just two years after finding the contrary, 
the Second Circuit reassessed their 
stance in Rweyemamu v. Cote, 520 F.3d 
198 (2d. Cir. 2008). 

CRS then turns back to the Bostock 
holding, where the court mentioned 
RFRA protections when addressing 
Title VII’s application to sexual 
orientation in employment situations. 
However, the district court here clarifies 
that including the protections of RFRA 
and free exercise in their explanation 
did not constitute the Supreme Court 
“explicitly extending RFRA,” but rather 
leaving the question of its interaction 
with Title VII open. Considering the 
majority views of the circuits and the 
Supreme Court’s logic, the court at 
present finds that RFRA is reserved 
for government infringement, and CRS 
may not utilize it as an affirmative 
defense against Doe, a private plaintiff, 
in this case.

The third argument CRS provides 
as to why Title VII does not apply 
in this matter is that it is not facially 

neutral and generally applicable, thus 
violating the Free Exercise Clause 
of the First Amendment and subject 
to strict scrutiny. CRS alleges that 
both Title VII and the EPA burden an 
individual’s free exercise of religion 
as they “exempt certain secular 
activity but not comparable religious 
activity.” According to CRS, Title VII’s 
recognition of small businesses, the 
United States, and bona fide tax-exempt 
private membership clubs separately 
from the restrictions of “employers” 
indicates a more favorable treatment 
than to CRS’s “comparable religious 
activity.”

The district court criticizes 
CRS’s “understanding of the word 
‘comparable,’” and differentiates their 
logic from a recent Supreme Court 
case that found California’s COVID-19 
restrictions upon in-home religious 
gatherings to be less favorable than 
those placed upon businesses. Tandon 
v. Newsom, 141 S. Ct. 1294 (2021). 
Unlike Tandon, CRS “offers no such 
relatively close comparison” to the 
allegedly favored secular activities that 
challenges the neutrality or general 
applicability of Title VII and the EPA. 
The district court also emphasized that 
CRS, or any religious institution, may 
not rely on religious exercise to “place 
[themselves] beyond the reach of any 
neutral or generally applicable law.” 
Therefore, Title VII does apply to CRS, 
and summary judgment on this count is 
granted in favor of Doe.

In regard to Doe’s claim of sex 
discrimination under the EPA, both 
parties also moved for summary 
judgement. In order to make a prima 
facie case, Doe must demonstrate that 
“(1) the ‘employer pays different wages 
to employees of opposite sexes’; (2) for 
‘equal work on jobs the performance 
of which requires equal skill, effort, 
and responsibility’; and (3) ‘which 
are performed under similar working 
conditions.’” Corning Glass Works 
v. Brennan, 417 U.S. 188 (1974). The 
district court acknowledges that Doe 
has satisfied these required elements, 
and the burden now lies with CRS to 
prove that wage differential was done 
within an allowed exception of the 
statute. Instead of doing so, CRS insists 

that their prior RFRA argument extends 
to the federal EPA as well as Title VII. 
With no additional information to 
consider, summary judgment is granted 
to Doe on this count as well. 

Doe also seeks recovery on three 
counts of state-specific discrimination 
and equal pay claims. The first two 
counts analyzed by the court arise 
under the Maryland Fair Employment 
Practices Act (MFEPA), which is 
modeled in large part after federal 
Title VII. However, unlike Title VII, 
the religious exception in MFEPA 
specifically mentions sexual orientation 
or gender identity in addition to 
an individual’s particular religion. 
Additionally, MFEPA differentiates its 
application to “work connected with the 
activities of the religious entity”. Md. 
Code. Ann., State Gov’t §20-606(a)(1)
(i). 

Doe argues that the district 
court ought to interpret MFEPA in 
conjunction with Title VII, and that it 
should not apply to his non-religious 
job function. Conversely, CRS argues 
that MFEPA’s religious exemption is 
broader than that in Title VII, and that 
it permits sexual orientation-based 
discrimination in all job functions by 
a religious organization. CRS also 
notes that MFEPA’s mention of sexual 
orientation and gender identity and 
exclusion of sex indicates a distinction 
between the terms and removes the 
statute from a Bostock Title VII 
analysis. In addressing these respective 
arguments, the district court recognizes 
the nuance of public policy and a lack 
of precedent by the Maryland Court 
of Appeals and asks both parties to 
propose a joint question of law on the 
matter of MFEPA’s religious exemption 
compared to that of Title VII. Both 
summary judgment motions are 
therefore dismissed without prejudice.

The next state-specific discrimination 
claim filed by Doe falls under the 
Maryland Equal Pay for Equal Work Act 
(MEPWA), which resembles the federal 
EPA. This statute, unlike MFEPA, does 
not contain any religious exceptions or 
mention of sexual orientation. Arguing 
that MEPWA does in fact permit 
discrimination because of sexual 
orientation, CRS presents two theories. 
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Firstly, CRS claims that the Maryland 
General Assembly intentionally 
excluded sexual orientation in their 
amendment of the act, as evidenced 
by their addition of gender identity 
following the Obergefell decision. 
Secondly, this amendment preceded the 
Bostock interpretation of Title VII, and 
the GA “could not have foreseen the 
U.S. Supreme Court’s routing of sexual 
orientation discrimination through sex 
discrimination in the Title VII context.” 
On this count, the district court affirms 
that MEPWA will be interpreted in 
conjunction with the federal EPA, and 
that Doe would not have experienced 
this discrimination if he was instead a 
woman. Therefore, summary judgment 
is granted in Doe’s favor.

Next, the court addressed Doe’s 
claim of retaliation under Title VII, and 
CRS’s following motion for summary 
judgment. To prevail on this claim, Doe 
must demonstrate that “(1) [he] ‘engaged 
in protected activity’; (2) the employer 
‘took adverse action against [him]’; 
and (3) ‘a causal relationship existed 
between the protected activity and the 
adverse employment activity.’” Seeing 
that CRS never terminated Doe, he was 
not dissuaded from action, and that any 
alleged threats were not sufficiently 
adverse, summary judgment on this 
action was granted in favor of CRS.

Finally, the court recognizes CRS’s 
last motion for summary judgment 
in the matter of damages. Following 
the termination of his benefits, Doe’s 
husband waited until he obtained 
alternative health insurance before 
returning to the dentist. His eventual 
procedure allegedly caused Doe to incur 
financial damages. CRS refutes this, 
claiming that the $5,000 given to Doe 
more than covers his costs, that CRS 
is not responsible for Doe’s husband’s 
delay, that they did not act with malice 
or reckless indifference, and that a jury 
would only be able to speculate as to 
any emotional damages. Meanwhile, 
Doe asserts that the $5,000, which CRS 
previously denied was in relation to his 
benefits, did not make him whole. 

Considering the undetermined scope 
of the religious exemption and CRS’s 
attempts to compromise with Doe 
during negotiations, partial summary 

judgment is granted to CRS on the issue 
of punitive damages. However, finding 
genuine disputes of material fact as to 
Doe’s potential compensatory damages, 
the district court agrees that a jury is 
best suited to decide the reasonableness 
of Doe’s husband’s actions and any 
distress experienced by Doe. Ultimately, 
it is up to CRS whether a jury will have 
the chance to deliberate on this issue, or 
whether the district court’s rulings will 
motivate CRS to negotiate a monetary 
settlement.

Doe is represented by Shannon Clare 
Leary and James Albert Hill of Gilbert 
Employment Law, PC, Silver Spring; 
and Anthony May, Eve Lynne Hill, 
and Lauren A. DiMartino, of Brown, 
Goldstein & Levy, LLP, Baltimore. 
CRS is represented by David William 
Kinkopf, Collin J. Wojciechowski, 
and Joseph C. Dugan, of Gallagher 
Evelius & Jones LLP, Baltimore. Judge 
Catherine C. Blake was appointed by 
former President Bill Clinton. ■

Ashton Hessee is a law student at New 
York Law School (class of 2024).

Yeshiva University 
Seeks Supreme 
Court Intervention 
in YU Pride 
Alliance Litigation 
- Unsuccessfully
By Arthur S. Leonard

Yeshiva University (YU) filed an 
“Emergency Application” with U.S. 
Supreme Court Justice Sonia Sotomayor 
on August 29, asking her to stay N.Y. 
Supreme Court Justice Lynn R. Kotler’s 
June 24 injunction that requires YU to 
formally recognize YU Pride Alliance 
“immediately” to comply with New 
York City’s Human Rights Law. The 
“Emergency Application” also asked 
the Court, in the alternative, to grant 
certiorari on its 1st Amendment claim. 
Justice Sotomayor, who is responsible 
for dealing with Applications from states 
within the 2nd federal circuit, requested 
a reply from YU Pride Alliance by 
September 2. Yeshiva University v. YU 
Pride Alliance, No. 22A184. Justice 
Kotler’s opinion was published in the 
New York Law Journal, 2022 NYLJ 
LEXIS 684, published 7/5/22.

[Update Note: On September 9, 
Justice Sotomayor granted YU’s 
“Emergency Application” for a 
temporary stay and referred the matter 
to the full Court. On September 15, 
the Court by 5-4 vote vacated Justice 
Sotomayor’s stay and dismissed the 
Application, pointing out that YU had 
not exhausted its potential state court 
remedies by requesting an expedited 
appeal or expedited consideration of 
a properly filed application for a stay. 
Justice Samuel Alito dissented, joined by 
three other justices, arguing that a clear 
1st Amendment Free Exercise violation 
by New York required Supreme Court 
intervention, and asserting that if the 
matter were to come before the Court on 
the merits, there would be the necessary 
four votes for certiorari and a majority 
to reverse Judge Kotler’s ruling. Thus, 
Justice Kotler’s order remained in effect 
at this writing. Yeshiva’s response was to 
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suspend all undergraduate student club 
activities on campus. Pride Alliance 
offered to refrain from requesting 
recognition in order to allow other clubs 
to function, but Yeshiva responded 
that all clubs would be suspended until 
after the Jewish New Year holidays. 
Under federal jurisdictional statutes, the 
Supreme Court’s jurisdiction to grant 
certiorari on cases from the state courts 
requires litigants to seek a ruling at the 
highest appellate level available under 
state law before a petition to the Court 
for certiorari, so Justice Alito’s implicit 
suggestion that the Court should.]

YU’s law and medical schools 
both formally recognize LGBT 
student groups, but the University has 
refused repeated requests since 2009 
to recognize such an organization for 
undergraduate students. YU argues that 
“as the world’s premier Torah-based 
institution of higher education,” it has 
a First Amendment right to determine 
all aspects of campus life without 
interference from the government, 
under the “church autonomy” doctrine 
that has been mentioned by the U.S. 
Supreme Court in various cases.

Justice Kotler, while acknowledging 
the religious character of the University, 
based her decision that YU is not an 
exempt religious corporation on past 
statements by YU in various contexts 
where it emphasized its status as an 
educational institution and that it was 
subject to the NY City Human Rights 
Law. YU is incorporated under the 
Education Law, not the Religious 
Corporation Law, and its certificate 
indicates that it is incorporated 
exclusively for educational purposes. 
The judge noted that many of YU’s 
Divisions are devoted to secular fields 
and thus it does not appear to fit into 
the narrow definition of a “religious 
corporation” provided in the Religious 
Corporation Law.  

The judge observed that in 
communicating with a state legislator 
in 2021 requesting capital construction 
funding, YU represented itself as a 
“501[c][3] not-for-profit institution of 
higher learning,” not as a religious 
corporation.  She also noted that 
Yeshiva had published a “fact sheet” 
explaining its decision to allow LGBT 

student organizations at its professional 
schools, in which it affirmatively stated 
that it was obligated to comply with the 
City’s Human Rights Law, and that its 
recognition of the groups should not 
be interpreted as an endorsement by 
YU of those organizations’ views on 
homosexuality.

She might also have cited a NY Court 
of Appeals decision from 2001, Levin v. 
Yeshiva University, 96 N.Y.2d 484, 754 
N.E.2d 1099, 730 N.Y.S.2d 15, which 
held that a lesbian student at the YU 
medical school could sue for housing 
discrimination under the NYC Human 
Rights Law when the University refused 
to allow the student and her same-sex 
partner to live together in its “married 
student housing” dormitory. 

“Yeshiva is either a religious 
corporation in all matters or it is not,” 
Justice Kotler wrote. 

YU immediately filed a motion 
seeking a stay of Justice Kotler’s 
injunction, pending YU’s appeal. The 
Appellate Division denied that motion 
on August 23. 2022 WL 3593046 
(N.Y.A.D. 1 Dept.), 2022 N.Y. Slip Op. 
70316(U) (Aug. 23, 2022). YU then 
immediately filed a motion for leave to 
appeal the denial of the stay with the 
Court of Appeals, New York’s highest 
court, which promptly turned it down. 
[Update: In a brief filed in response 
to YU’s “Emergency Application,” 
YU Pride Alliance argued that YU’s 
motions did not conform with New 
York state court rules and procedures, 
and that it had failed to file the 
appropriate documents. Faculty from 
YU’s law school and graduate school 
of psychology released public letters 
protesting the University’s refusal to 
recognize YU Pride Alliance.]

In its “Emergency Application,” 
YU implicitly asked Justice Sotomayor 
to refer its request to the full Supreme 
Court, by urging that the matter not 
only be stayed but that this Application 
also be treated as an application for the 
Supreme Court to grant review of Justice 
Kotler’s decision without waiting for 
the state appeals process to take place, 
although YU noted that it had filed an 
appeal on the merits with the Appellate 
Division, which was expected to hear 
arguments in October. 

YU’s urgency was explained by 
its own academic calendar. The fall 
semester had already begun at the 
undergraduate school, and the period 
for applications to recognize new 
student clubs closed on September 
11. Assuming YU Pride Alliance had 
applied for recognition, the University 
might face the possibility of a contempt 
action if it did not recognize YU Pride 
Alliance by that date and the injunction 
is not stayed. 

Most of YU’s Application to the 
Supreme Court was devoted to proving 
YU’s religious character, asserting that 
undergraduates take religious courses, 
that strict compliance with Jewish 
religious ritual law is maintained on 
campus, and that YU’s application 
materials stress these features of campus 
life so that applicants understand they 
are applying to a religious school. The 
Application quoted the plaintiffs as 
having sought recognition in order to 
change campus practices around LGBT 
issues, and stressed that all of those 
practices are religiously-based, pointing 
out that the decision to deny recognition 
to the group was made in consultation 
with the rabbinical authorities of the 
University.

The Application also asked the 
Court to consider overruling its 
precedent, Employment Division v. 
Smith, 494 U.S. 872 (1990), under 
which individuals cannot claim a 
constitutional free exercise exemption 
from complying with religiously-neutral 
laws of general applicability. Justice 
Kotler had rejected YU’s free exercise 
claim in reliance on this decision. 
YU argued that the NY City Human 
Rights Law’s public accommodation 
provision is not a law of “general 
applicability” because it contains 
categorical exemptions for “distinctly 
private” clubs and “benevolent orders,” 
and also authorizes the Human Rights 
Commission to recognize individual 
exemptions for reasons of “public 
policy.” YU points out that the Supreme 
Court’s decision in Fulton v. City of 
Philadelphia, 141 S. Ct. 1868 (2021), 
ruled that the Smith precedent did not 
apply in that case because Philadelphia’s 
contract with a Catholic foster care 
agency specified that the City reserved 
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discretion to waive the contract’s anti-
discrimination provisions, analogizing 
this to the “public policy” reference 
in the NYC law. YU also noted that 
at least three justices of the Supreme 
Court have indicated an interest in 
“revisiting” the Smith precedent, and 
that lower courts have been divided in 
their interpretation of Fulton’s analysis 
of the “general applicability” issue, 
creating a need for clarification from 
the Supreme Court. Thus, YU argued 
that it was highly likely that its petition 
to review Justice Kotler’s ruling would 
eventually be granted by the Court, one 
of the criteria considered by the Court in 
deciding whether to stay a lower court 
ruling. [Update: YU Pride Alliances’ 
brief in opposition pointed out that 
under the Supreme Court’s governing 
jurisdictional statutes, the Court could 
not grant certiorari in this litigation 
until there is a ruling on the merits in 
the highest available appellate court of 
New York.]

YU is represented by the Becket 
Fund for Religious Liberty, a Christian 
litigation group based in Washington, 
D.C., that strongly opposes the 
application of anti-discrimination 
laws to religious organizations, whose 
attempts at getting a stay over the 
summer appeared to reflect a lack of 
familiarity with NY procedural rules. 
YU Pride Alliance is represented by 
Emery Celli Brinckerhoff Abady Ward 
& Maazel LLP, a New York law firm. 

[A full account of the Supreme 
Court’s September 14 decision to deny 
a stay and Justice Alito’s dissent will 
be published in the October 2022 issue 
of Law Notes.] ■

Supreme Court of Indiana Holds 
“Church-Autonomy Doctrine” Shields 
Archdiocese of Indianapolis from 
Liability for Pressuring Catholic School 
to Fire Married Gay Teacher
By Arthur S. Leonard

Joshua Payne-Elliott taught languages 
and social studies at Cathedral Catholic 
High School in Indianapolis from 2006 
until he was fired in 2019 under pressure 
from the Roman Catholic Archdiocese 
of Indianapolis because he married a 
man. Payne-Elliott sued the Archdiocese 
for intentional interference with his 
employment contract. On August 31, 
the Supreme Court of Indiana, reversing 
a ruling by the state’s court of appeals, 
ordered that Payne-Elliott’s lawsuit be 
dismissed under the “church-autonomy 
doctrine.” Payne-Elliott v. Roman 
Catholic Archdiocese of Indianapolis, 
Inc., 2022 WL 3907728, 2022 Ind. 
LEXIS 485 (Ind. Sup. Ct.).

Cathedral Catholic High School 
is neither owned nor operated by the 
Archdiocese of Indianapolis, but rather 
by the Brothers of Holy Cross. Payne-
Elliott was employed on a year-to-year 
contract, which had been renewed for 
the 2019-2020 school year in May 2019. 
His written contract committed him to 
comply with Catholic church doctrine. 
Payne-Elliott’s husband is a teacher at 
Brebeuf Jesuit Preparatory School, also 
then recognized by the Archdiocese as a 
Catholic school. 

After Payne-Elliott and his husband 
married in 2017, the Archdiocese 
contacted both schools, directing them 
to discharge the two men. At first neither 
school followed this directive, instead 
initiating dialogue with the Archdiocese, 
but eventually the recently-installed 
Archbishop Charles C. Thompson lost 
patience and told both schools that 
they would no longer be recognized by 
the church as Catholic schools if they 
continued to employ these gay married 
teachers.

In June 2019, Brebeuf announced 
that it had declined the Archdiocese’s 

directive that it fire Payne-Elliott’s 
husband “due to the teacher being a 
spouse within a civilly-recognized 
same-sex marriage.” The Jesuits tend to 
be more independent from the church 
than other Catholic religious orders. The 
next day, Archbishop Thompson issued 
a “decree” stating that Brebeuf was no 
longer recognized as a Catholic school 
by the Archdiocese, stating that it could 
“no longer use the name Catholic” and 
would be removed from listing in the 
“Official Catholic Directory.” Thompson 
cited his “canonical responsibility to 
oversee faith and morals as related to 
Catholic identity within the Archdiocese 
of Indianapolis” and that Brebeuf “had 
chosen not to implement changes in 
accord with the doctrine and pastoral 
practice of the Catholic Church.”

Evidently this action convinced 
Cathedral’s administration that the 
Archdiocese was serious about its 
threat. On June 23, 2019, Cathedral’s 
president informed Payne-Elliot that 
his employment was terminated, even 
though he had a contract to teach there 
for the 2019-20 academic year. Cathedral 
posted a letter to “the Cathedral 
Family” on its website, stating that 
“after 22 months of earnest discussion 
and extensive dialogue” with the 
Archdiocese, “Archbishop Thompson 
made it clear that Cathedral’s continued 
employment of a teacher in a public, 
same-sex marriage would result in our 
forfeiting our Catholic identity due to 
our employment of an individual living 
in contradiction to Catholic teaching on 
marriage.”

Payne-Elliott’s attorney wrote to 
Cathedral, threatening to sue for breach 
of contract. Cathedral quickly reached 
a settlement with Payne-Elliott for an 
undisclosed amount. 



September 2022   LGBT Law Notes   19

The Archdiocese knew about the 
contract renewal, since it had been in 
talks with Cathedral for almost two 
years urging that Payne-Elliott be fired. 
Payne-Elliott sued the Archdiocese 
for the tort of intentional interference 
with his contract and his employment 
relationship with Cathedral. 

The Archdiocese moved to dismiss 
the case, citing three defenses to Payne-
Elliott’s claim: the ministerial exception, 
freedom of expressive association, and 
the church autonomy doctrine. The trial 
court dismissed the case, finding that it 
lacked jurisdiction over this dispute, but 
the court of appeals reversed and sent 
the case back to the Marion Superior 
Court. According to the court of appeals’ 
2021 ruling, see 180 N.E. 3d 311 (Ind. 
Ct. App. 2021), the Archdiocese could 
be sued for the tort of intentional 
interference with contractual rights, and 
its claim of constitutional protection, an 
affirmative defense, did not deprive the 
trial court of jurisdiction to hear Payne-
Elliott’s tort claim.

The Archdiocese filed a motion 
asking the Indiana Supreme Court to 
order dismissal of the case, and that 
court granted the motion in an opinion 
by Justice Geoffrey Slaughter, who 
had been appointed to the court by 
then-Governor Mike Pence in May 
2016, shortly before Pence resigned as 
governor to run for vice-president with 
Donald Trump. One member of the 
court, Justice Mark Massa, concurred 
with Slaughter’s opinion. Two members, 
Christopher Goff and Steven David, 
concurred “in the judgment” without 
necessarily endorsing Slaughter’s 
reasoning. Chief Justice Loretta Rush 
did not “participate” in deciding the 
case.

Under the ministerial exception, as 
recognized under the First Amendment 
by the U.S. Supreme Court, a religious 
institution may not be sued about its 
employment decisions concerning its 
ministerial employees. See Our Lady 
of Guadalupe School v. Morrissey-
Berru, 140 S. Ct. 2049 (2020). This 
arguably would not apply in this case, 
because Payne-Elliott was not an 
employee of the Archdiocese, and was 
not suing the Archdiocese for breach of 
his employment contract, as it was not 

a party to that contract. Also, at this 
stage of the case it could be unclear 
whether Payne-Elliott, who taught only 
secular subjects, would be considered a 
ministerial employee.

The U.S. Supreme Court also 
recognizes under the First Amendment 
the freedom of individuals and 
organizations to decide with whom they 
will associate for expressive purposes, 
but this doctrine arguably might not 
apply to the case, because Payne-Elliott 
and the Archdiocese were not formally 
associated, as he was an employee of 
Cathedral, an independent entity. 

Without explaining any of this, 
however, Justice Slaughter stated that 
the Complaint by Payne-Elliott “has 
pleaded all elements of the archdiocese’s 
church-autonomy defense,” so the 
defendant was entitled to dismissal on 
that ground and “we need not pass on its 
other two defenses.”

The Indiana Supreme Court 
recognized the “church-autonomy 
doctrine” in 2003 in the analogous 
case of Brazaukas v. Fort Wayne-South 
Bend Diocese, Inc., 796 N.E. 2d 286 
(Ind. 2003). In that case, the plaintiff 
sued the diocese for interfering with 
her attempt to get a job at Notre Dame 
University by informing Notre Dame’s 
president that she had a lawsuit going on 
against the diocese. The court explained 
that this doctrine “deals with a church’s 
First Amendment right to autonomy in 
‘making decisions regarding its own 
internal affairs,’ including matters of 
faith, doctrine, and internal governance.”

The court acknowledged in 
Brazauskas that this doctrine was not 
“unlimited,” and that “criminal conduct 
is not protected by the church-autonomy 
doctrine – even if carried out using 
communications about church doctrine 
or policy.” Summarizing, the court said 
that “Brazauskas teaches that under 
the church-autonomy doctrine a civil 
court may not (1) penalize via tort law 
(2) a communication or coordination 
among church officials or members (3) 
on a matter of internal church policy 
or administration that (4) does not 
culminate in a criminal act.”

Slaughter concluded that this 
analysis applied to Payne-Elliot’s tort 
claim against the archdiocese, because 

it was based on a communication by the 
Archdiocese to Cathedral that Cathedral 
could not both employ Payne-Elliott and 
remain recognized as a Catholic school. 
“The complaint and attachments show 
the directive was, like the one to Brebeuf, 
a choice the archdiocese gave Cathedral. 
It could either retain its recognition as 
a Catholic school or forfeit continued 
recognition. This choice reflects the 
archdiocese’s authority to declare 
which schools are Catholic,” consistent 
with First Amendment precedents 
barring the government interfering with 
the autonomy of religious bodies to 
determine questions of religious faith 
and practice. 

The court concluded that although 
the trial court had jurisdiction of this 
tort claim, it was appropriate to dismiss 
it because the church-autonomy doctrine 
“bars Payne-Elliott’s claims.”

Justices David and Goff did not 
issue an opinion explaining why they 
concurred in the judgment but not in 
Justice Slaughter’s opinion. Justice 
David’s term on the court actually 
expired at the end of the day on Aug. 31. 

Thus, Justice Slaughter’s decision 
to base this dismissal solely on the 
church-autonomy doctrine speaks only 
for himself and Justice Massa, not for 
a majority of the five-member court. 
No explanation is given about why 
Chief Justice Rush did not participate 
in deciding this case. Perhaps she had a 
conflict of interest. 

As the Indiana court premises its 
ruling on the federal First Amendment, 
not on the Indiana Constitution, Payne-
Elliott, who is represented by Kathleen 
A. DeLaney, Matthew R. Gutwein, 
and Christopher S. Stake, of DeLaney 
& DeLaney LLC, Indianapolis, could 
seek review from the U.S. Supreme 
Court. But they would be well-advised 
not to, since this case would likely be 
seized upon by that Court to expand 
the ministerial exception that it has 
recognized in employment disputes 
involving religious school teachers by 
adopting the Indiana Supreme Court’s 
broader view of “church-autonomy,” 
which a majority of the current Supreme 
Court might be eager to embrace.

The Beckett Fund for Religious 
Liberty, based in Washington, D.C., 
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joined by local counsel from Indiana, 
represents the Archdiocese of 
Indianapolis. 

Lambda Legal filed an amicus 
brief in support of Payne-Elliott’s 
claim. Also filing amicus briefs were 
a group of Indiana Constitutional Law 
Scholars, the Notre Dame Law School 
Religious Liberty Clinic, and the State 
of Indiana. ■

U.S. District Court Dismisses Parents’ 
Challenge to Montgomery County 
Public Schools’ Transgender Guidelines
By Arthur S. Leonard

U.S. District Judge Paul W. Grimm 
(D. Md) granted the Montgomery 
County Board of Education’s motion to 
dismiss a lawsuit filed by three parents of 
students, which challenged the legality 
of the Board’s “2020-21 Guidelines for 
Student Gender Identity in Montgomery 
County Public Schools.” John and Jane 
Parents 1 v. Montgomery County Board 
of Education, 2022 WL 3544256, 2022 
U.S. Dist. LEXIS 149021 (August 18, 
2022). The parents filed their lawsuit 
last October.

The Board’s Guidelines commit 
the County’s public schools to “a safe, 
welcoming school environment where 
students are engaged in learning and 
are active participants in the school 
community because they feel accepted 
and valued.” To achieve this goal, the 
Board adopted a policy that “all students 
should feel comfortable expressing 
their gender identity, including students 
who identify as transgender or gender 
nonconforming.” School staff members 
are direct to “recognize and respect 
matters of gender identity,” including 
using students’ preferred names and 
pronouns and protecting “student 
privacy and confidentiality.” The policy 
refers to guidance from the state’s 
education department and previously 
adopted Board policies “prohibiting 
discrimination, stigmatization, and 
bullying based on gender identity, as well 
as sex, gender, gender expression, and 
sexual orientation, among other personal 
characteristics.” It also instructs staff to 
make “reasonable accommodations” to 
the needs of students regarding their 
gender identity, and to assess student 
needs on a “case-by-case basis.”

The parents who filed suit 
specifically focused on the part of the 
Guidelines titled “Gender Support 
Plan,” which essentially gives students 
a veto on staff members revealing their 
gender identity, pronouns, preferred 
names, and so forth to their parents 

and other family members or any other 
“third party” without the students’ 
consent, and asks students to indicate 
whether their families are supportive 
of their gender identity. The Guidelines 
treat information about a student’s 
“transgender status, legal name, or 
sex assigned at birth” as “confidential 
medical information,” and requires that 
any records or forms referencing these 
topics be kept separate from academic 
records, which parents have a right to 
see. The parents’ claim particularly 
focused on an “intake form” that school 
staff were supposed to use in recording 
their conversations with students about 
this subject, which was supposed to be 
kept confidential and not share with 
parents without the student’s consent. 
Among other things, the Guidelines 
state that “unless the student or parent/
guardian has specified otherwise, when 
contacting the parent/guardian of a 
transgender student, MCPS school staff 
members should use the student’s legal 
name and pronoun that correspond to 
the student’s sex assigned at birth.” 

The parents claimed that these 
policies violated their rights under 
the federal and state constitutions and 
various statutes and regulations.

Relying primarily on the federal 14th 
Amendment’s Due Process Clause, the 
parents claimed that the Guidelines 
require school staff to interfere in the 
relationship between students, implicitly 
encouraging “children to distrust their 
parents” by asking the students whether 
they wanted their gender identity 
disclosed to their parents and whether 
they anticipated parental support. The 
parents charged that the Board “has an 
agenda” to “hide relevant information 
from parents because they do not want 
parents to have input on the topic with 
their children,” which, the parents 
contend, means that “MCBE has 
adopted a very definite position on this 
sensitive topic.”
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Judge Grimm concluded that the 
parents’ reading of the Guidelines was 
“unsupported by the Guidelines’ plain 
language.” Contrary to the parents’ 
contentions, Grimm found that the 
Guidelines were designed to be flexible 
and to encourage case-by-case decision-
making respecting the privacy and 
safety concerns of students. “Far from 
commanding the alleged interference 
with parental rights that the Plaintiffs 
describe,” wrote Grimm, “the Guidelines 
carefully balance the interests of both 
the parents and students, encouraging 
parental input when the student consents, 
but avoiding it when the student 
expresses concern that parents would 
not be supportive, or that disclosing their 
gender identity to their parents may put 
them in harm’s way.”

The court also found that many 
provisions of the Guidelines encouraged 
parental involvement, including joint 
development with school staff of plans 
to deal with a student’s transition and 
the student’s opportunity to participate 
in school programs, and that staff are 
directed to work towards inclusion of 
the family. Grimm pointed out that 
the parents’ objections failed to read 
the Guidelines as a whole, narrowly 
focusing on specific provisions viewed 
out of context. “The Guidelines’ 
purpose of maintaining the comfort, 
privacy, and safety of transgender and 
gender nonconforming students must 
inform how they are read and how 
they can reasonably be expected to be 
implemented,” he wrote.

Judge Grimm engaged in a careful 
and nuanced review of Supreme Court 
and Court of Appeals opinions about 
parental rights, and found that they 
would not support the claims the parents 
were making in this case. There is not, he 
wrote, a “’fundamental right’ for parents 
to dictate the nature of their children’s 
education in public schools that required 
the application of strict scrutiny.” Unlike 
cases where courts had found violations 
of parental rights, the Guidelines 
encourage parental involvement so long 
as the student is comfortable in doing 
so, and rely on the student to make the 
judgment call whether involving their 
parents could endanger their living 
situation. He found that the Guidelines, 

as worded, did not establish the kind of 
rigid policy that the parents criticized in 
their complaint. 

The judge found that the Guidelines 
easily meet the constitutional standard 
of rationality in support of the School 
Board’s “legitimate interest in providing 
a safe and supportive environment for 
all MCPS students,” and found that 
the Board’s concern about safety and 
well-being of transgender and gender 
nonconforming students was “neither 
theoretical nor fanciful” in light of 
various studies presented in an amicus 
brief filed in opposition to the lawsuit by 
a coalition of groups including PFLAG 
Metro DC, Freestate Justice, The 
Center for LGBTQ Health Equity, the 
Montgomery County Pride Center, the 
Rainbow Youth Alliance, SMYAL, and 
Whitman-Walker Health.

The court similarly found that the 
Guidelines did not violate the Maryland 
Declaration of Rights or any of the federal 
or state statutes or regulations cited by 
the parents. Although Judge Grimm 
acknowledged that the parents might 
have a plausible claim under a Maryland 
regulation about parental access to 
student records, he pointed out that those 
provisions have not been interpreted as 
creating a right to file a lawsuit to seek 
such records, and that in Maryland state 
agencies do not have authority to create 
a private right to bring a lawsuit by 
adopting a regulation. If the parents want 
access to records the schools may have 
concerning their child’s gender identity, 
they have to pursue an administrative 
remedy through the state’s Education 
Department rather than a lawsuit.

Consequently, the court granted the 
School Board’s motion to dismiss the 
lawsuit. Judge Grimm’s order is a final 
judgment that the parents can appeal 
to the Richmond-based U.S. Court of 
Appeals for the 4th Circuit. 

The parents are represented by 
attorneys from the conservative National 
Legal Foundation and local counsel 
from a Washington law firm. The joint 
amicus brief was prepared by National 
Center for Lesbian Rights and Lambda 
Legal with volunteer attorneys from 
Cooley LLP’s Washington office. 

Judge Grimm was appointed by 
President Barack Obama. ■ 

Federal Court 
Rules West Virginia 
Medicaid Exclusion 
of Coverage 
for Gender-
Affirming Surgery 
Unconstitutional 
and Illegal
By Matthew Goodwin

On August 2, 2022, in a victory 
for transgender West Virginians, U.S. 
District Judge Robert C. Chambers 
(S.D. W.Va.) ruled that the West Virginia 
Medicaid Program’s exclusion of 
surgical treatment for gender dysphoria 
violates the Equal Protection Clause of 
the U.S. Constitution and runs afoul of 
the both the Affordable Care Act (ACA) 
and Medicaid Act. Fain v. Crouch, 
2022 U.S. Dist. Lexis 137084; 2022 
WL 3051015. Simultaneously, the court 
granted the Plaintiffs’ motion for class 
certification of “all transgender people 
who are or will be enrolled in West 
Virginia Medicaid and who are seeking 
or will seek gender-confirming care 
barred by [the West Virginia Medicaid 
Program’s] Exclusion.” The practical 
result of the decision may be that, for 
now, West Virginia Medicaid must 
cover the cost of transgender surgical 
care for all transgender Medicaid 
recipients who seek such care in the 
state.

Plaintiffs are Christopher Fain and 
Shauntae Anderson, both West Virginia 
Medicaid participants. Leanne James, 
a member of the Public Employee 
Insurance Agency (PEIA) also sued 
and a 2022 settlement with The Health 
Plan of West Virginia, Inc. led to the 
removal of the exclusion on coverage 
for gender-confirming care in the PEIA 
plans. Remaining claims against PEIA 
were dismissed after Ms. James died in 
February of 2022.

Mr. Fain is described in the opinion 
as a 46-year-old transgender man 
who is receiving hormone therapy 
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for his gender dysphoria and, on the 
recommendation of two physicians, 
seeks a bilateral mastectomy. Ms. 
Anderson is described as a 45-year-old 
transgender woman who, like Mr. Fain, 
receives hormone therapy for gender 
dysphoria and seeks vaginoplasty and 
breast reconstruction surgery.

Defendants are Mountain Health 
Trust, West Virginia Department of 
Health and Human Resources (DHHR), 
Bill Crouch, cabinet secretary of DHHR, 
and Cynthia Beane, Commissioner of 
Bureau for Medical Services (BMS). 
“Defendants maintain a comprehensive 
state plan for medical assistance . . . 
that provides a blanket exclusion for 
‘transsexual surgery,’ stating that such 
a service is not covered ‘regardless 
of medical necessity,’” wrote Judge 
Chambers.

The case was before the court on 
cross motions for summary judgment to 
decide all Plaintiffs’ claims: violation 
of the Equal Protection guarantees 
of the Constitution, and violations of 
the ACA as well as the comparability 
and availability requirements of the 
Medicaid Act. 

In conducting its Equal Protection 
analysis, the court first made certain 
findings of fact. As relevant here, the 
court found, “Transgender individuals 
are covered under [West Virginia 
Medicaid] for the same care as cisgender 
individuals when such treatment is 
not the surgical treatment for gender 
dysphoria”; contrary to Defendants’ 
arguments, “. . . a surgery, such as a 
mastectomy, for a gender dysphoria 
diagnosis and the same surgery for a 
non-gender dysphoria diagnosis, are 
not materially different”; and, also 
contrary to Defendants’ claims, “. 
. . the surgical treatment of gender 
dysphoria is ultimately cost effective 
and comparable to surgery for other 
diagnoses.”

The next step in the Equal Protection 
analysis is to determine the appropriate 
level of scrutiny under which to 
review a claim. The court applied a 
“heightened scrutiny” standard, writing 
that the Fourth Circuit—where the court 
sits—has determined this to be the 
appropriate standard for policies that 
discriminate based on sex or transgender 

status. Here the court cited to Gavin 
Grimm’s case seeking use of restrooms 
consistent with gender identity [Grimm 
v. Gloucester Cty. School Bd., 972 
F. 3d 586, 594 (4th Cir. 2020)]. When 
considering whether a certain group 
constitutes a quasi-suspect class, the 
Fourth Circuit looks at four factors: 
(1) historical discrimination against 
the class; (2) does the class have a 
defining characteristic bearing relation 
to its ability to perform or contribute 
to society; (3) whether the class is 
definable by obvious, immutable, or 
distinguishing characteristics; (4) 
whether the class lacks political power. 

“Policies that classify based on a 
quasi-suspect classification are found 
to be unconstitutional unless they are 
substantially related to a sufficiently 
important governmental interest . . . [m]
any courts have held that discrimination 
against transgender persons is sex-based 
discrimination for Equal Protection 
purposes because such policies 
punish transgender persons for gender 
non-conformity, thus relying on sex 
stereotypes. Thus, this Court follows 
Grimm and finds that the Plaintiffs in 
this case fall within a quasi-suspect 
class, necessitating the application of 
heightened scrutiny,” wrote the judge.

The Defendants argued 
unsuccessfully that Grimm was 
inapposite because that case involved 
a challenge to a policy requiring use 
of bathrooms according to biological/
birth-assigned sex while Plaintiffs’ case 
involved Medicaid benefits. 

Defendants also refuted that any 
discrimination or disparate treatment 
exists under the policy—and thus 
that there was no Equal Protection 
violation—on the basis that West 
Virginia Medicaid denies gender-
confirmation surgeries to anyone 
seeking them, and surgery to treat 
gender dysphoria is disallowed for 
everyone. 

Wrote Judge Chambers, “. . . 
embedded in this argument is the 
bias that gender identity is a choice, 
and [adopting] this framing of the 
issue would give in to stereotyping . 
. . The relevant comparison here is to 
persons who seek the same, medically 
necessary surgeries for non-gender 

dysphoria related treatments. The West 
Virginia Medicaid Program provides, 
for example, medically necessary 
mastectomies for non-gender dysphoria 
related diagnoses. The only difference 
between this scenario and the Plaintiffs’ 
circumstances is that Plaintiffs 
seek these surgeries to treat gender 
dysphoria—thus a distinction hinging 
on their transgender identity.” Invoking 
the Supreme Court’s opinion in Bostock 
[140 S. Ct. 1731 (2020)], the court went 
on to state, “[t]he exclusion here denies 
surgical care to all transgender people 
who may seek surgery to treat gender 
dysphoria—that subset of transgender 
people is equally protected against 
discrimination . . . Simply because the 
West Virginia Medicaid Program does 
not discriminate in all aspects does 
not permit it to discriminate narrowly 
against transgender surgical care.”

Having found that the Medicaid 
policy discriminated against persons 
based on sex and transgender status, the 
court turned to the question of whether 
the Defendants met their burden of 
demonstrating that their discriminatory 
policy was substantially related to a 
sufficiently important governmental 
interest.

Defendants argued that the 
governmental interests of keeping costs 
down, providing coverage consistent 
with what is required by Centers for 
Medicare and Medicaid Services 
(CMS), and providing only “medically 
necessary” surgeries, were all 
sufficiently important and substantially 
related to the exclusion to justify said 
exclusion. The court rejected these 
justifications.

First, the court echoed its earlier 
findings of fact and wrote, “. . . all the 
evidence in the record points to long-
term cost-efficiency of providing this 
coverage, contradicting Defendants’ 
assertion.”

Second, the Defendants claimed 
that, in excluding gender-dysphoria/
transgender surgeries, they were simply 
following guidance from CMS. CMS 
maintains Medicaid regulations but 
does not “. . . [mandate] nor [prohibit] 
coverage for the surgical care of gender 
dysphoria—this decision is left up to 
the individual states.” “Since surgical 
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treatment of gender dysphoria is not a 
mandated coverage dictated by CMS, 
Defendants assert that excluding 
this coverage is simply following 
CMS guidance and is an important 
governmental interest . . . Importantly, 
the lack of a mandate by CMS does 
not permit the Defendants to ignore 
their obligations under the Constitution 
. . . Thus, the Court does not find that 
adherence to the required services as 
mandated by CMS to be a sincere or 
compelling governmental interest.”

Third and “[l]astly, Defendants 
question the medical necessity of 
the surgical treatment of gender 
dysphoria. This assertion is without 
support in the record.” Instead, wrote 
the court, “[g]ender confirming 
surgeries have been performed ‘for 
decades’ and have demonstrated 
benefits. There are Standards of Care 
promulgated by the World Professional 
Association of Transgender Health . 
. . that provide clinical criteria for the 
medical interventions to treat gender 
dysphoria. These Standards of Care 
are recognized by a number of leading 
medical professional entities, including 
the American Medical Association, the 
American Academy of Pediatrics, the 
American Psychiatric Association, the 
American Psychological Association, 
the Endocrine Society, the Pediatric 
Endocrine Society, the American 
College of Obstetrics and Gynecology, 
the American College of Physicians, 
and the World Medical Association, 
among others.”

“The Argument that surgical 
treatment of gender dysphoria is 
not medically necessary is wholly 
unsupported by the record, and 
importantly, is refuted by the majority 
of the medical community,” Judge 
Chambers asserted.

As none of the proffered government 
interests were sufficiently important 
to justify the exclusion of gender-
dysphoria surgery from Medicaid, the 
court found the exclusion to violate 
the Equal Protection guarantees of the 
Constitution.

To find that the Defendants violated 
the ACA, the court looked to the test laid 
out in Bostock: Plaintiffs were required 
to show that the Defendant is a health 

program or activity that receives federal 
funds, and that Plaintiff was subjected 
to discrimination in healthcare services 
on the basis of sex. The Defendants only 
disputed that Plaintiffs were subjected 
to discrimination in healthcare on the 
basis of sex and conceded they are a 
health program or activity subject to 
the non-discrimination requirements in 
the AA. 

“As already noted by this Court, a 
transgender identity is inherent in an 
individual who suffers from gender 
dysphoria. Transgender status, and thus, 
this exclusion, cannot be understood 
without a reference to sex.”

The Defendants pointed to a recent 
case from the District Court of Arizona, 
Hennessy-Waller v. Snyder, 529 F. 
Supp. 3d 1031 (2021), which decided 
a motion for a preliminary injunction 
brought by transgender minors there, 
enrolled in the state Medicaid program, 
and who sought coverage for gender 
reassignment surgeries and alleged a 
violation of the ACA. Apparently, the 
Hennessy-Waller court ruled against 
the plaintiffs because the precluded 
coverage was for surgical treatment 
but other coverage to treat gender-
dysphoria was allowed; the Arizona 
court also had concerns about the safety 
of gender reassignment procedures for 
adolescents.

Judge Chambers found Hennessy-
Waller “unpersuasive” as the Arizona 
court was deciding a motion for a 
preliminary injunction which is a 
different standard than a motion for 
summary judgment. More pointedly, 
the cases were distinguishable because, 
as the Judge reminded Defendants, he 
had already found the West Virginia 
exclusion is discriminatory and held 
that “. . . Defendants are not permitted 
to discriminate on one aspect of 
healthcare just because they do not 
discriminate across the board for all 
treatments.” Furthermore, the court 
wrote, “. . . the safety, effectiveness, 
and medical necessity have been clearly 
demonstrated by the expert evidence 
in the record and is confirmed by 
the many major health organizations 
supporting the safety and effectiveness 
of the treatment. The Hennessy-Waller 
court did not have the robust medical 

evidence in the record that this Court 
has before it[.]”

Finally, the court took up the Plaintiffs’ 
claims that Defendants violated 
the comparability and availability 
requirements of the Medicaid Act.

The availability requirement was 
violated because, first, “[t]he surgical 
care precluded by the exclusion is 
made available and covered by [West 
Virginia] Medicaid when the surgical 
care is to treat diagnoses other than 
gender dysphoria[;]” and, second, states 
are prohibited under the availability 
requirement from denying medically 
necessary services—such as gender-
dysphoria surgical intervention—when 
the same procedures are made available 
to others.

The comparability requirement 
was violated because the Defendants 
provided a particular type of surgery—
mastectomies and vaginoplasties—to 
some Medicaid participants but not 
others based solely on diagnosis. The 
comparability requirement mandates 
“all persons within a specific category 
be treated equally.”

Lastly, the court considered 
Defendants’ arguments that Plaintiffs 
lacked standing to sue on the basis that 
neither Mr. Fain or Ms. Anderson had 
applied to the Medicaid program for 
the surgical intervention at issue; rather 
they knew their requests would be 
denied in the first instance by Medicaid 
and so sued rather than undertake a 
demonstrably futile threshold step. 
“Defendants enacted a clear policy 
excluding coverage for surgical care of 
gender dysphoria with no exceptions. 
This caused an actual concrete injury 
to Plaintiffs by essentially constructing 
a discriminatory barrier between them 
and health insurance coverage. This 
is not a hypothetical injury. Plaintiffs 
requesting coverage would have been 
futile due to the exceptionless exclusion, 
and the law does not require Plaintiffs 
to take such futile acts.”

As mentioned at the outset, the 
same day Judge Chambers also decided 
Plaintiffs’ motion for class certification 
pursuant to Federal Rule of Civil 
Procedure 23. Plaintiffs asked the court 
to certify as a class “all transgender 
people who are or will be enrolled in 
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West Virginia Medicaid and who are 
seeking or will seek gender confirming 
care barred by the Exclusion.”

To obtain class certification, the 
Plaintiffs were required to meet 
the numerosity requirement, i.e., 
that joinder of all class members is 
impracticable; demonstrate the class 
members share common questions of 
law and fact; and, show that the claims 
of the representative parties—that is, 
those of Mr. Fain and Ms. Anderson—
are typical of the claims of the class. 

The court found easily for Plaintiffs 
on all three prongs of the Rule 23 test. 

The Defendants argued against 
numerosity on the basis that, although 
at least 686 West Virginia Medicaid 
participants filed claims related to gender 
dysphoria or gender incongruence in 
a nine-month period in 2021, “. . . the 
number does not necessarily mean that 
those claims were all related to that 
particular gender identity diagnosis . . 
.” nor did those Medicaid participants 
necessarily make claims related to 
gender-confirming care. 

In rejecting this argument, the court 
pointed out that the Defendants were 
misconstruing the proposed class and 
ignoring that Plaintiffs were seeking 
certification on behalf of all who may 
experience gender dysphoria, not 
only those who are experiencing that 
presently. “While all 686 transgender 
Medicaid participants are not currently 
seeking surgical care for gender 
dysphoria, it is only transgender 
participants that have the potential to 
receive this diagnosis. The boundaries 
of this class include all transgender 
Medicaid participants who may 
experience gender dysphoria and who 
may require the surgical treatment of 
such diagnosis; this includes all 686 
identified Medicaid participants and 
any individual who meets these criteria 
in the future.” The court also concluded 
that joinder of at least 686 potential 
claimants was impracticable and, thus, 
the numerosity requirement was met.

Defendants claimed the proposed 
class lacked common questions of law 
because “. . . the question as to whether 
a class member may be approved or 
denied coverage for a surgical treatment 
of gender dysphoria cannot be answered 

by [the Court] in the resolution of this 
case.” 

Again, said the court, the 
Defendants misunderstood the issue. 
“Plaintiffs do not ask this Court to 
make a determination about whether 
the individual Medicaid participants 
with gender dysphoria diagnoses may 
get surgical treatment . . . Plaintiffs 
merely ask this Court to 1) determine 
whether the exclusion violates the 
Constitution, the ACA, and the 
Medicaid Act, and 2) enjoin Defendants 
from enforcing the exclusion . . . Only 
once these issues have been resolved 
can the individualized determinations 
regarding the appropriateness of the 
surgical treatment take place. These 
issues are common to all members of 
the proposed class; thus the Court finds 
the Plaintiffs have met the commonality 
requirement.”

The Defendants interposed a similar 
objection to the typicality requirement, 
claiming that whether a patient should 
receive surgical intervention for 
their gender dysphoria diagnosis was 
necessarily an individual question. 
The court’s response was also similar 
to this objection. “The determination 
of whether surgical care is appropriate 
for a participant is still individualized. 
Defendants may still assert affirmative 
defenses to demonstrate that a 
participant was denied care for a lawful 
reason. Plaintiffs merely ask the court to 
preclude Defendants from asserting the 
exclusion as a reason to deny coverage.

[At press time, we did not know 
whether the state sought to stay the 
court’s order pending appeal to the 4th 
Circuit.]

The Plaintiffs were represented by 
Avatara Smith-Carrington, Tara Borelli, 
Carl Charles, Sasha Buchert, and Nora 
Huppert of Lambda Legal; as well as 
Anna Prakash and Nicole Schladt of 
Nichols Kaster, PLLP; and Walt Auvil 
of the Employment Law Center, PLLC. 

Judge Chambers was appointed to 
the Federal bench by President Bill 
Clinton in 1997. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.

10th Circuit Holds 
Employer Failed 
to Reasonably 
Accommodate HIV-
Positive Man in 
Violation of ADA
By Jason Miranda

Once considered an automatic death 
sentence, HIV/AIDS is still woven 
into the fabric of our nation’s health 
system, with approximately 1.2 million 
people believed to be living with the 
disease, according to the U.S. Centers 
for Disease Control. Kelly Dansie, an 
HIV-positive man in Utah, living with 
both AIDS and testicular cancer, sued 
his employer after he was terminated 
for missing days to seek treatment of 
his ailments, even after he attempted to 
seek a reasonable accommodation under 
the Americans with Disabilities Act 
(ADA) and the Family Medical Leave 
Act (FMLA). On August 2, 2022, Judge 
Joel M. Carson III, of the United States 
Court of Appeals for the Tenth Circuit, 
reversed and remanded a district court’s 
decision to grant summary judgment 
to the employer on Dansie’s failure-to-
accommodate claim under the ADA, but 
affirmed the district court’s verdict for 
the employer on Dansie’s claim under 
the FMLA. Dansie v. Union Pacific. 
R.R. Co., 2022 U.S. App. LEXIS 21261, 
2022 WL 3037387.

Dansie was terminated from the 
Union Pacific Railroad Company, 
where he worked as a train conductor, 
and subsequently filed suit for wrongful 
termination in violation of the ADA and 
the FMLA. The district court granted 
summary judgment to the employer 
on the ADA claim and allowed the 
FMLA claim to proceed to trial, where 
a jury returned a verdict in favor of 
the employer. Dansie then appealed 
to the Tenth Circuit, where the district 
court’s ADA decision was reversed for 
the employer’s failure to engage in the 
mandated “interactive process” to find 
a reasonable accommodation, and the 
FMLA decision was affirmed.
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The Union Pacific Railroad schedules 
its conductors using an on-call system 
where a dispatcher calls the conductor 
when they are needed to work, and 
the conductors must report within two 
hours. Under the union agreement, the 
defendant provides conductors with 
“reasonable” unpaid personal “layoffs,” 
or personal days, where consideration 
is supposedly given to those employees 
dealing with illnesses.

Dansie has been living and working 
with HIV for the last twenty years. 
He has AIDS and testicular cancer, 
although his cancer is in remission. 
With these medical conditions, Dansie is 
required to receive ongoing treatment as 
well as physically intensive procedures 
that often leave him recovering for a 
few days afterwards. Despite all this, 
Dansie believes his condition is stable 
and manageable, and he is capable of 
performing essential job duties. In 2004, 
he began working for the railroad as a 
conductor, where the defendant expected 
him to work “full time,” meaning 
“available to work your assignment . 
. . whenever it is scheduled.” The job 
requires him, and all conductors, to 
“protect” their assignment on a full-
time basis, meaning strict adherence to 
the defendant’s attendance policy which 
allows for a maximum of two written 
notices of violation before termination.

Up until 2014, Dansie used the 
FMLA to cover his required absences, 
but in September of that year Dansie 
was terminated for an alleged safety 
violation. Dansie appealed his 
termination to the appropriate board, 
which overturned his termination but 
declined to award him backpay. Dansie 
returned to his position in January 2016, 
where he was then deemed to have lost 
eligibility for FMLA leave due to his 
time being unemployed. Dansie then 
tried to use paid leave to cover his time 
off for illness but was denied repeatedly 
by the defendant, allegedly due to short-
staffing, and was instructed to use the 
unpaid “layoffs” and mark himself as 
“sick.” 

Shortly after his reinstatement, 
Dansie was written up for violation of 
the attendance policy. He was told he had 
“laid off sick” six times in a ninety-day 
period. At this point, Dansie requested 

a reasonable accommodation under the 
ADA. He was referred to the defendant’s 
director of disability management, 
Terry Owens, who instructed him to fill 
out “Form E,” or the medical inquiry 
for the reasonable accommodation 
request. Dansie’s doctor, in an effort to 
determine what would be a reasonable 
accommodation request for days off, 
wanted clarification on the definition 
of “full time.” Dansie reached out to 
the defendant for this clarification, yet 
never received a reply. After two Form 
E submissions, and no clarification from 
the defendant, confusion ensued.

Dansie asserts he received a call 
from someone on the defendant’s 
disability management team, approving 
the request, yet the defendant’s internal 
correspondence shows it could not 
accommodate the requested five days 
per month. A series of events occurred 
after that, including a scuffle between 
Dansie and his supervisor, stating Dansie 
was on his “shit list” and he was “lazy” 
for not following the attendance policy. 
Dansie then, prior to being terminated, 
requested the ADA-required interactive 
process, even calling on Owens to 
intervene and provide instruction to 
supervisors about the accommodation 
process. Owens never did, leading to 
Dansie’s subsequent termination for 
three consecutive attendance violations. 
Shortly before the third charge, Dansie 
was approved for FMLA leave, yet he 
was terminated regardless.

Under the ADA, a “covered 
entity” such as Union Pacific, may not 
discriminate against an individual with 
a qualified disability with regard to 
employment, including the application 
process, hiring, advancement, 
discharge, compensation, training, 
and more. The statute goes further to 
define discrimination as “not making 
reasonable accommodations to the 
known physical or mental limitations 
of an otherwise qualified individual 
with a disability,” unless it imposes 
undue hardship on the employer. When 
bringing a failure-to-accommodate 
claim under the ADA, as Dansie has 
done, a plaintiff must show that 1) 
he was disabled, 2) he was otherwise 
qualified, 3) he requested a plausible 
reasonable accommodation, and 4) the 

defendant refused to accommodate 
the disability. The claim before the 
Tenth Circuit revolves around the third 
element – whether Dansie requested a 
plausible reasonable accommodation.

Judge Carson first begins his analysis 
by elaborating on the “interactive 
process” requirement employers and 
employees are obligated to engage in 
when an ADA accommodation request 
is brought forth. In such process, 
both employer and employee are to 
engage in a “good faith back-and-forth 
process” to determine what is possible 
and reasonable within the limits of the 
employer’s means. This interactive 
process, while not guaranteed to result 
in a workable accommodation, is still 
required because both parties may 
possess different information that will 
aid in finding a middle-ground. The 
court finds that Union Pacific did not 
engage in the interactive process, cutting 
off communication when clarification 
was sought for the definition of full-time 
employment. The court reasons that, the 
same way an employee may not cut off 
the process quickly to create liability, an 
employer cannot do the same to avoid 
finding a reasonable accommodation. 

Moving on to the third element of the 
failure-to-accommodate claim, Judge 
Carson lays out a burden-shifting test for 
determining whether an accommodation 
is reasonable. First, the employee must 
show that an accommodation appears 
reasonable on its face. Then, if the 
employee meets this initial factor, the 
employer must present evidence for its 
inability to accommodate that request. 
Finally, if it reaches this stage, the 
employee must demonstrate evidence 
for his own individual capabilities 
and suggest possible accommodations 
contrary to the employer’s own 
evidence. Judge Carson states that 
Dansie has provided three plausible 
reasonable accommodations to satisfy 
the first element: allowing more time 
off, allowing Dansie to use his earned 
paid leave days to cover absences until 
FMLA qualification, and reassigning to 
a more regular-schedule position.

Over the next few paragraphs, 
Judge Carson elaborates on each of 
these accommodations, evaluating 
their reasonableness with regard 
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to the employer’s capability. The 
court ultimately concludes that the 
accommodations Dansie put forth 
demonstrate a reasonableness that any 
jury could have found to have permitted 
Dansie to return to performing his job’s 
essential functions. The analysis then 
turns to the second element of the burden-
shifting test, where the defendant must 
present evidence either rebutting one or 
more of the plaintiff’s accommodations 
or establish an affirmative defense. 
In a brief paragraph, Judge Carson 
explains the defendant’s assertion that 
the plaintiff requested time off on an 
as-needed basis rather than a specific 
duration and ultimately concludes that 
this presents a question of fact for a jury 
(as you may recall, summary judgment 
was granted by the district court on 
the ADA claim, rendering the decision 
without a jury). 

The third and final step takes on a 
similar result. Where the plaintiff would 
now have the burden of demonstrating 
his individual capabilities to perform 
the functions of his job and present 
reasonable accommodations, the 
defendant failed to engage in the 
interactive process, leaving a question of 
fact to the jury as to whether the defendant 
could have, indeed, accommodated the 
plaintiff. Therefore, the court concludes, 
based on the burden-shifting test, that 
there is sufficient evidence to establish 
a genuine dispute of material fact, 
enabling the claim to survive summary 
judgment.

The following claim, while brief 
within the scope of the opinion, is 
regarding the district court’s refusal to 
supplement jury instructions regarding 
the plaintiff’s FMLA claim and, 
subsequently, the court’s denial of the 
request for a new trial. With a plethora 
of case law citations regarding jury 
instruction supplementation, Judge 
Carson proceeds with an understanding 
that the circuit court may review a 
district court’s jury instruction on certain 
grounds, primarily on the grounds of 
abuse of discretion, considering the 
many factors that took place within 
the trial. Proceeding cautiously, Judge 
Carson elaborates on the efforts of 
jurors to seek clarification as to certain 
portions of the law, where the district 

court continuously directed the jury to 
pay attention to the instructions as a 
whole.

The jury’s questions continued to 
revolve around who FMLA applies to 
and to what extent would it apply to the 
plaintiff, via questions such as “does 
the Law ‘deny the exercise of or the 
attempt to exercise’ apply to persons 
who have FMLA only, or also people 
trying to obtain the FMLA? This is 
crucial for us to understand whom this 
applies to.” Concluding the plaintiff’s 
entitlement to FMLA leave was not the 
issue at hand, Judge Carson concludes 
that the instructions as a whole provided 
sufficient information to make an 
informed decision and the district court 
did not abuse its discretion. Therefore, 
the district court’s decision to deny 
the plaintiff’s motion for a new trial is 
affirmed.

On the other hand, concurring in 
part and dissenting in part, Judge Mary 
Briscoe agrees with Judge Carson on the 
ADA claim but disagrees when it comes 
to the FMLA claim for a new trial, 
stating she would have reversed and 
remanded the claim. Citing Bollenbach 
v. United States, 326 U.S. 607, 612-13 
(1946), she states, “when a jury makes 
explicit its difficulties a trial judge 
should clear them away with concrete 
accuracy.” As such, this becomes the 
basis for her dissent, where she believes 
the district court should have provided 
whatever instructional clarification the 
jury explicitly requested, even if not 
purely relevant to the heart of the claim.

Additionally, she continues her 
analysis by showing how the district 
court’s instructions failed to mention 
the three elements an employee must 
prove to establish an interference 
claim, or an employer’s denial of an 
employee’s right to FMLA leave. The 
three elements include an entitlement 
to the FMLA leave, some adverse 
action by the employer that interfered 
with the right to FMLA leave, and 
the employer’s action being related 
to the exercise or attempted exercise 
of their FMLA rights. The only way 
an employer may defeat such a claim 
is to provide evidence that shows the 
employee would have been terminated 
regardless of the request for leave. Judge 

Briscoe then concludes that the jury’s 
questions regarding applicability went 
to the central issue and should have been 
clarified.

After the district court’s ruling for 
summary judgment, an arbitration 
board ordered Dansie to be reinstated, 
where he now works with a set schedule, 
albeit not as a conductor. Union Pacific 
has allowed Dansie to lay off up to three 
times a month with no prior scheduling 
required. It will be interesting to see 
how this case develops when the district 
court takes it up again, or whether Union 
Pacific will choose to settle instead. 
Perhaps Dansie is seeking his return to a 
conductor position rather than the non-
conductor position he is currently in.

Kelly Dansie is represented by 
Adam W. Hansen of Apollo Law LLC 
based out of Minneapolis, Minnesota. 
Judge Joel McElroy Carson III was 
appointed by President Trump in 2017. 
Senior Judge Mary Beck Briscoe was 
appointed by President Clinton in 1995 
and served as chief judge of the Tenth 
Circuit from 2010 to 2015. ■

Jason Miranda is a law student at New 
York Law School (class of 2024).
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Texas Appeals Court Rules 2-1 that Lesbian Ex-Spouse Can 
Maintain a Suit Affecting the Parent-Child Relationship 
Concerning Child Born During the Marriage Who Was Not 
Mentioned in Divorce Decree
By Arthur S. Leonard

The majority of a three-judge panel 
of the 8th Court of Appeals of Texas in 
El Paso ruled on August 30 in In the 
Interest of D.A.A.-B, A Child, 2022 WL 
3758574, 2022 Tex. App. LEXIS 6553, 
that it was “constitutionally required” 
to give a gender neutral reading to the 
gender-specific definitions of parent 
contained in the Texas Family Code, 
as a result of which it reversed the El 
Paso County District Court’s dismissal 
of a lesbian co-parent’s Suit Affecting 
the Parent-Child Relationship (SAPCR) 
concerning custody and child support 
issues for a child borne by her former 
same-sex spouse while they were 
married. 

Cristina and Andrea were legally 
married in New Mexico in 2013. They 
agreed that Andrea would conceive 
through donor insemination using 
sperm donated by a male friend using 
a home insemination kit, and that they 
would both be considered parents of the 
child. Andrea gave birth on August 27, 
2014, with Cristina present. Since Texas 
did not recognize same-sex marriages at 
that time, only Andrea was identified as 
a parent on the birth certificate, but the 
child’s surname listed on the certificate 
“is a combination of the two spouse’s 
last names,” wrote Justice Jeff Alley for 
the majority. 

The women raised the child together 
until they separated in November 2015. 
After the separation, Cristina suffered 
from depression and was diagnosed with 
cancer requiring chemotherapy. Cristina 
alleges that through her medical ordeal, 
Andrea (“who appeared to have taken 
primary custody of the child”) assured 
Cristina that she would always be the 
child’s mother and have the right to 
spend time with her. The women had 
an oral agreement about visitation, 
and Cristina contributed to the child’s 
support, maintained insurance coverage 

for the child on her employment-based 
health insurance, and regularly spent 
time with the child. 

Andrea sued for divorce in April 
2016 and the women obtained an 
agreed-upon divorce decree without 
the involvement of a lawyer. The 
divorce decree stated there were no 
children of the marriage, “due to what 
Cristina described as ‘confusion,’” and 
did not address custody, visitation or 
child support issues, although their 
informal oral agreement continued in 
effect until September 2017, when they 
began to have “arguments” and Andrea 
unilaterally decided to stop allowing 
overnight child visitation, claiming 
Cristina’s mental and physical health 
was a problem. 

In November 2017, Cristina 
filed a SAPCR petition, seeking a 
conservatorship and ruling concerning 
child support, claiming to be a parent 
of the child as required to maintain 
such an action. The trial court denied 
Cristina’s request for temporary orders 
and ultimately granted Andrea’s request 
to dismiss the petition. 

The panel majority held that a 
constitutionally required gender-neutral 
interpretation of the Family Code would 
recognize Cristina as a parent, because 
the women were married when Andrea 
gave birth to the child. The court found 
that Obergefell v. Hodges, 135 S. Ct. 
2584 (2015) and Pavan v. Smith, 137 S. 
Ct. 2075 (2017), led to this result, since 
Cristina was entitled to treatment as a 
“presumed parent,” and that the assisted 
reproduction provisions of Texas law 
led to the same result when given the 
required gender-neutral reading, relying 
on section 160.703, which provides that 
when a “husband consents to assisted 
reproduction by his wife . . . he is the 
father of a resulting child.” “We see 
no rational basis for concluding that a 

non-gestational spouse who consents to 
have her spouse artificially inseminated 
outside of a medical setting should be 
denied standing to bring a SAPCR 
petition seeking conservatorship over 
the child,” wrote Justice Alley. 

The court also rejected Andrea’s 
waiver arguments, finding that Cristina 
had adequately raised and thus preserved 
her constitutional claims in the trial 
court proceeding and was not required 
to bring a separate suit to adjudicate her 
parentage. 

A concurring opinion by Justice 
Gina M. Palafox rejected the majority’s 
statutory analysis, giving estoppel 
effect to the divorce decree – an issue 
that the parties had not addressed in 
their briefing. Justice Alley asserted 
for the majority that “a divorce decree 
that mistakenly states that no children 
were born during the marriage, or 
which fails to include all the children 
who were born during the marriage, 
cannot be considered final,” and that 
there were several irregularities about 
this divorce, which he described as the 
parties’ “improper unilateral actions in 
avoiding the entry of a formal SAPCR 
order,” which he wrote “cannot alter the 
existence of a support duty, nor should 
their actions prohibit a court from 
entering an appropriate conservatorship 
and support order to address the child’s 
needs now that her existence has come 
to light.” 

Justice Palafox suggested that 
Cristina could alternatively assert 
standing as a “non-parent, asserting 
she has had actual care, control, and 
possession of the child for at least 
six months and not ending more than 
ninety days preceding the date of the 
filing of the claim,” so concurred with 
the panel’s action of reversing the trial 
court’s dismissal and remanding for 
further proceedings. 
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The panel majority disclaimed 
expressing any opinion on the merits 
of Cristina’s conservatorship claim, 
stating; “We simply hold that she can 
exercise her constitutional right to 
assert that claim and to have her day in 
court.” Thus, consistent with the panel 
majority’s approach, on remand the 
case will focus on the best interest of 
the child considered in the context of a 
dispute between divorced parents. 

The other member of the panel 
majority is Justice Yvonne Rodriguez. 
Cristina is represented by Kristina 
Voorhies Legan, El Paso. Andrea is 
represented by Paul Leopold of Koons 
Fuller P.C., and Claudio Flores, both of 
El Paso. ■

Utah Trial Judge Block Implementation 
of Categorical Exclusion of Transgender 
Girls from School Sports Teams
By Arthur S. Leonard

The Utah state legislature’s second 
attempt to exclude all transgender girls 
from school sports teams encountered 
a roadblock on August 19 when Salt 
Lake County Judge Keith I. Kelly issued 
a preliminary injunction partially 
preventing its implementation. Roe v. 
Utah High School Activities Association, 
Case No. 220903262 (Salt Lake County, 
August 19, 2022). H.B. 2 was enacted by 
the legislature last winter over the veto 
of Governor Spencer Cox. Cox had also 
vetoed an earlier bill that was passed 
over his veto, which was subsequently 
declared unconstitutional by a federal 
judge. A federal magistrate has already 
ruled that H.B. 2 is not consistent with 
the prior decision.

The legislature tried to evade the 
earlier ruling by including a conditional 
provision in the bill under which a court 
ruling striking down the total exclusion 
of transgender girls would result in 
the formation of a state commission 
that would decide on a case-by-case 
basis whether any transgender girl who 
sought to play on a girls’ team should be 
allowed to do so. This decision would 
turn on two factors: whether the girl’s 
participation would threaten health and 
safety, and whether her participation 
would give her an unfair advantage over 
cisgender girls with whom she would be 
playing or competing.

Three parents of transgender girls 
sued on their behalf to get rid of the 
categorical ban. Each of the girls was 
diagnosed with gender dysphoria prior 
to the onset of puberty, and they all 
began treatment with puberty blockers, 
so they have not experienced male 
puberty. One of them has advanced to 
treatment with female hormones, and 
one of the girls has already obtained 
a legal name change and new birth 
certificate identifying her as female. 
They range in age from 13 to 16, and 
wish to compete in volleyball, track and 
field, and swimming.

Judge Kelly began his opinion by 
explaining that the plaintiffs were only 
seeking to enjoin the part of the law that 
excludes all transgender girls. They are 
not attacking the conditional provision 
to establish the state commission to 
make case-by-case determinations, 
presumably because they are reasonably 
confident that these girls who have not 
experienced male puberty will likely be 
allowed to play on girls’ teams under a 
fair process.

The judge’s legal analysis begins 
by explaining the Utah law permitting 
transgender minors to legally change 
the gender designations on their 
birth certificates, which requires 
“evidence of appropriate clinical care 
or treatment for gender transitioning 
or change by a licensed medical 
professional” but does not specifically 
require surgical transition, which is 
generally not available to minors under 
professional standards established by 
the World Professional Association for 
Transgender Health (WPATH). 

Focusing on the most important 
criteria for issuing a preliminary 
injunction, the judge found that the 
plaintiffs had shown “a substantial 
likelihood of success in showing that 
the ban violates the uniform operation 
of laws clause of the Utah Constitution.” 
This clause is the equivalent of the 
Equal Protection Clause in the 14th 
Amendment of the federal Constitution. 
The judge found that the ban on 
transgender girls playing on girls’ sports 
teams creates a sex-based classification 
that discriminates against the plaintiffs 
as transgender girls. Following 
the reasoning of the U.S. Supreme 
Court’s 2020 decision in Bostock v. 
Clayton County, a federal employment 
discrimination case under Title VII 
of the Civil Rights Act of 1964, Judge 
Kelly agreed that “it is impossible to 
discrimination against a person for being 
transgender without discriminating 
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against that individual based on sex,” 
quoting from Justice Neil Gorsuch’s 
opinion for the Supreme Court in that 
case. And, of course, he noted that on its 
face the ban creates a sex classification 
by banning transgender girls but not 
transgender boys from playing on teams 
with whose gender they identify.

Under Utah Constitutional law, 
discriminating based on sex is subject 
to heightened judicial scrutiny, 
requiring the government to show that 
the challenged provision is reasonably 
necessary to further a legitimate 
legislative goal. “Proponents of the ban 
claimed that it is necessary to protect 
girls’ sports,” wrote Kelly. “But unlike 
the reasons for providing separate 
teams for boys and girls, which courts 
generally have found to withstand 
constitutional scrutiny, the Defendants 
do not offer persuasive reasons to 
categorically ban all transgender girls 
from competing on girls’ teams. From 
a medical perspective, the reason that 
boys, on average, have an athletic 
advantage over girls stems from the 
increased testosterone associated with 
male puberty, which results in increased 
muscle mass and muscle strength. 
This physical difference, together with 
a recognition that girls have often 
enjoyed fewer athletic opportunities 
than boys, is why courts presented with 
the issue have concluded that schools 
may lawfully provide separate teams 
for boys and girls.” But, he concluded, 
“these justifications do not support the 
ban.

He found that H.B. 2 “does not 
redress historical discrimination 
against women and girls in sports” 
and, unlike boys, “transgender girls do 
not have many opportunities to play 
school sports,” and under the ban they 
would have none. But perhaps most 
convincingly, the record showed that at 
present there are only four transgender 
girls who have participated in sports 
during the past season in the entire state, 
and only one of them was competing 
on a women’s team, so, he concluded, 
“in Utah, transgender girls would not 
substantially displace cisgender girls” 
because the numbers just are not there.

He also found that the evidence 
offered by the plaintiffs showed that 

“there is no basis to assume that 
transgender girls have an automatic 
physiological advantage over other 
girls” when they have taken puberty 
blockers and thus have not experience 
the testosterone infusion that boys 
experience during puberty. 

A complete ban is too broad, as equal 
protection doctrine requires “narrow 
tailoring” of laws that discriminate 
based on prohibited grounds. The 
court pointed out that the legislature 
has conceded that narrow tailoring is 
possible on this issue by setting up the 
alternative of a case-by-case decision 
by a state commission to determine 
whether any individual transgender 
girl should be allowed to play. Such an 
individualized process would achieve 
the purported legislative goal of 
“protecting girls’ sports” from unfair 
or dangerous competition without 
having to automatically disqualify all 
transgender girls.

Turning to the other requirements 
for preliminary relief, the judge found 
that the plaintiffs had shown irreparable 
harm if the ban went into effect, as all 
three of them hoped to play on women’s 
teams in the school year beginning next 
month, and monetary damages issued 
after a trial could not compensate for 
having lost the opportunity to participate 
on the girls’ sports teams. Courts 
generally hold that any deprivation of 
a constitutional right is an irreparable 
harm in any event. The court also found 
that it is always in the public interests 
to prevent a violation of constitutional 
rights, and that the injury to plaintiffs 
from allowing the ban to go into effect 
far outweighed any hypothetical injury 
to the defendants – who in this case 
are the Utah High School Activities 
Association, two local school districts 
in which the plaintiffs are enrolled as 
students, and the school superintendents 
in those districts. 

“The Court is not persuaded that 
giving Plaintiffs and other transgender 
girls a chance to participate in school 
sports on an equal footing with other 
girls poses any threat to the public 
interest,” Kelly concluded. “That is 
particularly clear given that enjoining 
the ban will not mean that Plaintiffs 
must be permitted to compete on girls’ 

teams, but only that they may seek 
permission from a commission to do 
so,” since his preliminary injunction 
would trigger the conditional provision 
to establish the commission to do a 
case-by-case analysis. The preliminary 
injunction will remain in effect while 
the remainder of the case proceeds 
through the Utah state courts. 

By relying solely on the state 
constitution to make their case, the 
plaintiffs have insulated it against being 
removed by the defendants to federal 
court. 

The plaintiffs are represented by 
the ACLU of Utah, the National Center 
for Lesbian Rights, and attorneys from 
Wilson Sonsini Goodrich & Rosati, 
whose litigation team for this case 
includes two retired justices of the Utah 
Supreme Court. One of these, former 
Justice Christine Durham, commenting 
on Judge Kelly’s decision, said: “Thus 
far, every court to rule on a similar ban 
has barred it from taking effect, due 
in part to the serious harms caused by 
excluding an entire group of students 
from such an important school activity. 
We read today’s decision as recognizing 
that the law is not only discriminatory 
but puts Utah children at needless risk 
of lifelong harm. We look forward 
to moving forward with the case and 
securing a permanent decision blocking 
the law from taking effect. ■
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Corrected Decision by U.S. District Judge Loretta Biggs 
Awards Permanent Injunctive Relief to Challengers of North 
Carolina’s Exclusion of Transgender Health Care from Public 
Employee Health Plan Coverage
By Arthur S. Leonard

On August 10, U.S. District Judge 
Loretta C. Biggs issued a corrected 
opinion ruling on cross-motions for 
summary judgment in Kadel v. Folwell, 
2022 WL 3226731 (M.D. N.C.), in which 
plaintiffs, transgender individuals or 
parents of transgender individuals, are 
challenging a categorical exclusion 
from the North Carolina State Health 
Plan for Teachers and State Employees 
of coverage for treatments “leading 
to or in connection with sex changes 
or modifications. The plaintiffs, 
represented by Lambda Legal, 
Transgender Legal Defense & Education 
Fund, and cooperating attorneys from 
national and local law firms, alleged 
that these exclusions discriminate on 
the basis of sex and transgender status 
in violation of the Equal Protection 
Clause, the Affordable Care Act (ACA), 
and Title VII of the Civil Rights Act of 
1964. 

Judge Biggs found that the exclusion 
discriminates based on sex and 
transgender status in violation of Equal 
Protection and Title VII, and reserved 
judgment on the ACA claim. 

Before getting to the merits in her 
opinion, Judge Biggs devoted extensive 
attention to plaintiffs’ objections to 
several expert witnesses proffered by 
the defendants. Judge Biggs found some 
of the experts not qualified or clearly 
biased, but as to others she rendered a 
mixed verdict, finding that they could 
testify on limited subjects based on 
their particular training or clinical 
experiences. 

Turning to the merits, she found 
facial discrimination because of sex in 
violation of the Equal Protection Clause, 
thus invoking heightened scrutiny, and 
found further that the defendants had not 
established a genuine issue of material 
fact as to whether the state plan’s 
categorical exclusion is substantially 

related to an important government 
interest. 

One of the plaintiffs, an employee 
of a state agency, asserted the Title VII 
violation. After finding that the Title VII 
claim could not be asserted against the 
state plan, only against the plaintiff’s 
employing agency, Judge Biggs found 
that plaintiff’s employing agency 
violated Title VII, which governs terms 
and conditions of employment, including 
employee benefits. By providing the 
state plan, with its exclusions, as an 
employee benefit, the agency was held to 
be discriminating against its employee 
because of sex. The plaintiff had been 
denied coverage for her various aspects 
of her transitional care, including 
surgery, which was delayed as she 
attempted to find alternative financing, 
and her claim is for damages and to 
extend coverage for ongoing treatment. 

The judge reserved judgment on the 
ACA claim because of a continuing 
controversy in the courts about whether 
the ACA’s non-discrimination provision 
applies to insurance plans. The non-
discrimination applies to “providers of 
health care.” The Trump Administration 
issued a regulation in June 2020 
saying that it did not apply to insurers, 
overturning an Obama Administration 
ruling that said that it did. The Trump 
regulation is being challenged in 
multiple court proceedings, and in the 
meantime the Biden Administration 
has moved to reinstate the Obama 
Administration’s interpretation in 
proposed regulations that are now open 
for public comment. “It appearing to the 
Court that the agency interpretation at 
issue may change or be enjoined before 
trial is set to commence in this case,” 
she wrote, “that resolution of this issue 
in this case could have nation-wide 
implications; that Plaintiffs will receive 
the declaratory and injunctive relief 

they seek by virtue of this Order [on the 
Equal Protection and Title VI claims] 
and will therefore not be prejudiced 
by a delay in resolving this issue; and 
that discovery has closed and motion 
practice has ended, meaning [the state 
plan] will not be prejudiced by a delay in 
resolving this issue; the court, therefore, 
will reserve judgment on this portion 
of Defendant’s motion [for s.j.] pending 
further Order from this Court.” 

As for relief, the Court concluded 
that “the last uncontested status 
between the parties existed during 2017, 
when Defendants covered medically 
necessary services for the treatment 
of gender dysphoria,” so plaintiffs’ 
request for permanent injunctive relief 
against named defendants in their 
official capacities barring enforcement 
of the exclusion was appropriate and 
ordered them to “reinstate coverage for 
‘medically necessary services for the 
treatment of gender dysphoria.’” 

The court granted plaintiffs’ motion 
to seal parts of the expert reports 
submitted in litigation over the summary 
judgment motions that described in 
detail the plaintiffs’ experiences with 
gender dysphoria and transition. 

She ended with an apparent bench-
slap of defendants for their proposed 
evidence. “Plaintiffs’ doctors, 
their experts, every major medical 
association, and Defendants’ own third 
party administrators all agree that, in 
certain cases, gender affirming medical 
and surgical care can be medically 
necessary to treat gender dysphoria. 
Defendants attempt to create scientific 
controversy in this uniform agreement 
through experts who mix their scientific 
analysis with hypothetical speculation 
and political hyperbole. Only science 
that is relevant, reliable, and offered 
by a qualified expert is admissible, 
however, and the admissible portions 
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of Defendants’ expert’s testimony, even 
when taken in the light most favorable to 
Defendants, do not justify the exclusion 
at issue. Defendants’ belief that gender-
affirming care is ineffective and 
unnecessary is simply not supported 
by the record. Consequently, their 
categorical sex-and-transgender-based 
exclusion of gender affirming treatments 
from coverage unlawfully discriminates 
against Plaintiffs in violation of the U.S. 
Constitution and Title VII.”

Judge Biggs was appointed by 
President Barack Obama. ■

Federal Judge Sustains Transgender 
Inmate’s Pleading of Multiple Instances 
of Stripping, Beating, Macing, Isolating, 
Retaliating, and Denying Health Care; 
Warden Remains in Case 
By William J. Rold

In the 1960’s, the Arkansas 
Department of Correction used a 
torture device at the Tucker State 
Prison Farm colloquially called the 
“Tucker Telephone.” It consisted of a 
crank telephone modified with a high-
power battery and wires to be attached 
to a prisoner’s genitals that produced 
an electrical shock to his body when 
officers cranked the phone. Shocks 
delivered in rapid succession were called 
a “long distance call.” See, generally, 
“Arkansas: Down on the Farm,” 
Newsweek (February 9, 1968) at 39-
40. First on the list of “major offenses” 
that “warrant corporal punishment” 
was “homosexuality.” Punishment also 
included bare-back whipping. 

The Tucker Telephone was enjoined 
by the District Court in Jackson v. 
Bishop, 268 F.Supp. 804, 816 (E.D. Ark. 
1967). The Eighth Circuit affirmed, 
but it vacated the injunction with 
instructions to include prohibition of 
whipping as well. 404 F.2d 571, 572 
(8th Cir. 1968). Future Justice Blackmun 
was on this Eighth Circuit panel. 
Unfortunately, over fifty years later, 
transgender inmates have the same kind 
of complaints today in Jefferson City, 
Missouri.

Transgender plaintiff Sease Beard 
sued the warden, nine officers, two 
caseworkers, two other supervisors, and 
numerous “Does” for violation of her 
civil rights in Beard v. Falkenrath, 2022 
WL 3159277 (W.D. Mo., Aug. 8, 2022). 
U. S. District Judge Stephen R. Bough 
(appointed by President Barack Obama) 
denied partial motions to dismiss filed 
by all defendants. 

When Beard arrived at Jefferson 
City Correctional Center [JCCC], 
whose address is “8200 No More 
Victims Road,” she was in transition, 

and she had been on hormones for two 
years. She dressed as a woman, wearing 
a mini-skirt and long hair in pig-tails. 
According to the Complaint, which 
is accepted as true at this point, an 
officer went to Beard’s cell to bring her 
to an appointment about a complaint 
under the Prison Rape Elimination Act 
[PREA]. He demanded that she change 
clothes for the appointment, and Beard 
“refused,” saying she wanted to speak 
to a supervisor and insisting she was 
permitted to dress as she presented. 
The officer threw her to the floor and 
maced her in the eyes. Other officers 
“assisted.”

Beard was then taken to a “Rubber 
Room,” where her clothes were cut off 
her, and she was beaten and placed in a 
restraint device called “The Wrap.” She 
was denied bathroom access or medical 
care for the mace, which burned her 
eyes and skin for days. She was left 
on display with her breasts exposed in 
the Rubber Room, where male officers 
could “view” her.

Beard says that this happened 
multiple times, involving multiple male 
officers (such stripping, absent exigent 
circumstances, violates 28 C.F.R. 
§ 115.15); each time, she was berated 
and called transphobic names. She 
tried to complain under PREA, but case 
workers denied her the forms needed 
to lodge a complaint. Defendants also 
denied her ongoing mental health 
treatment for her gender dysphoria and 
the distress caused by these events, 
as well as depriving her of access to 
showers for extended periods. 

The actions involving stripping 
by male officers violated policies 
of JCCC. Those grievances Beard 
managed to file were denied, initially 
and on appeal. Defendants accused 
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her of precipitating the events. At least 
one of the grievance appeal panels 
was composed of two officers whose 
conduct was under challenge. (Officers 
accused of abuse who are allowed to 
sit on the PREA panel investigating 
the abuse violates multiple provisions 
of 28 C.F.R §§ 115.62-115.67.) Beard 
was kept in administrative segregation 
multiple times, for periods as long as 
90 days, ostensibly for “suicide watch,” 
which she claims was pretextual. In the 
interim, her cell was vandalized; and 
her legal mail destroyed.

The Missouri Attorney General’s 
partial motion to dismiss balkanizes the 
case into specific claims against specific 
defendants. This article addresses most 
of them.

The two caseworker defendants 
argue that failure to provide Beard 
with PREA complaint forms is not 
actionable, because she ultimately filed 
complaints, including this one in court. 
Judge Bough rejects this argument 
under Dixon v. Brown, 38 F.3d 379, 379 
(8th Cir. 1994), which “recognize[s] the 
First Amendment right to petition for 
. . . redress under established prison 
grievance procedures.” Denial of forms 
also hindered Beard’s preservation 
of evidence and witnesses and risked 
her failing to exhaust administrative 
remedies as required for commencement 
of a lawsuit. This is “actual injury.”

The two officers charged with 
preventing Beard from attending 
mental health sessions claim qualified 
immunity. While they are not health 
providers, officers can be sued for 
interfering with medical care under 
Estelle v. Gamble, 429 U.S. 97, 102-
03 (1976). See also, Orr v. Larkins, 
610 F.3d 1032, 1035 (8th Cir. 2010) 
(prison guards interference); Long v. 
Nix, 86 F.3d 761, 765 (8th Cir. 1996) 
(transgender prison case); White v. 
Farrier, 849 F.2d 322, 325 (8th Cir. 
1988) (same).

Liability of the warden and other 
supervisors at the pleadings stage is 
not reliant on respondeat superior. 
Although they may not have used 
any force directly against Bease, they 
failed to supervise and gave “tacit 

authorization” to the constitutional 
violations. In this writer’s view this 
section of the opinion – while replete 
with case law – is weak. It relies mostly 
on Eighth Circuit law that predates the 
restrictions on supervisory liability 
wrought by Ashcroft v. Iqbal, 556 
U.S. 662, 668 (2009), which requires 
examination of the supervisor’s 
individual personal involvement. It 
rejected an argument to the effect that 
the only petitioners in that case (the U.S 
Attorney General and the FBI Director) 
could be held personally responsible 
on a theory of “tacit authorization” 
of the unconstitutional conditions 
under which Muslims were held at 
the Brooklyn Metropolitan Detention 
Center after 9/11. Their individual 
personal involvement/responsibility 
must be shown. 

Notably, earlier the Second Circuit 
allowed claims against the MDC 
warden to proceed in Iqbal v. Hasty, 
490 F.3d 143, 166 (2d Cir. 2007). After 
the Supreme Court decision, however, 
Iqbal has often been extended to restrict 
claims against wardens. The Second 
Circuit itself has restricted post-Iqbal 
supervisory liability, overruling Colon 
v. Coughlin, 58 F.3d 863, 973 (2d Cir. 
1995), after extended discussion, in 
Tagreti v. Bachman, 619 F.3d 609, 
619 (2d Cir. 2020). See also, Porro v. 
Barnes, 624 F.3d 322, 327-8 (10th Cir. 
2010) (now-Justice Gorsuch writing for 
the Circuit). 

Judge Bough cites three post-Iqbal 
Eighth Circuit cases, none of which 
is helpful. Whitson v. Stone County 
Jail, 602 F.3d 920, 928 (8th Cir. 2010), 
citing Iqbal, remanded the case 
because the district court did not make 
separate findings about the supervisors. 
(Whitson was cited by the Second 
Circuit in Tagreti for restricting post-
Iqbal supervisory claims). In both of 
the other two cases, S.M. v. Krigbaun, 
808 F.3d 335, 340 (8th Cir. 2015); and 
Livers v. Schenck, 700 F.3d 340, 355 
(8th Cir. 2012) – although they have 
the cited references – the sheriffs were 
dismissed on the grounds sought here, 
if one continues reading. 

This writer thinks Judge Bough had 

it right, although for simpler reasons: 
where a constitutionally suspect 
practice has sufficient notoriety to 
achieve a nickname – “Rubber Room,” 
“The Wrap,” (“Tucker Telephone”) – the 
warden stays in the case into discovery. 
Where applicable, as here, this is 
consistent with Iqbal. It provides all 
favorable inferences to the non-moving 
party on the pleadings, while keeping 
focus on what the supervisor likely 
knew, without resort to psychoanalyzing 
the effect of “notice.”

Judge Bough found that Beard had a 
Fourth Amendment clearly established 
right not to be unreasonable strip 
searched under Story v. Foote, 782 F.3d 
968, 970 (8th. 2015); Richmond v. City 
of Brooklyn Ctr., 490 F.3d 1002, 1008 
(8th Cir. 2007). He does not rely on 
PREA for this finding.

The First Amendment gives Beard 
the right to be free of retaliation for 
complaining, under Dixon v. Brown, 38 
F.3d 379, 379 (8th Cir. 1994). “[T]his 
right applies to provide Plaintiff access 
to her PREA investigator.”

Without citation, Judge Bough 
finds that Beard’s equal protection 
rights were violated. When defendants 
“prevented Plaintiff from wearing 
clothes that conform to her gender 
identity, refused to refer to her by her 
preferred pronouns, subjected her to 
unnecessary force, stripped her clothes, 
and forced her to be displayed topless 
in front of male inmates—all conduct 
that similarly situated inmates are not 
subjected to . . . . the Equal Protection 
Clause prohibits JCCC officials from 
intentionally treating [Plaintiff] 
differently from similarly situated 
inmates without a rational basis related 
to a legitimate penological purpose.” 

In this writer’s view, the Attorney 
General’s motion backfired. A surgical 
strike moving for just the dismissal 
of the supervisors may have worked, 
but the motion as filed raised so much 
smoke that everyone stayed in the case. It 
accomplished nothing except providing 
the judge with a fuller appreciation of 
Beard’s suffering.

Beard is represented by Lathrop 
GPM, LLC (Kansas City). ■
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LGBTQ+ REFUGEE LAW NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. COURT OF APPEALS, 3RD 
CIRCUIT – A three-judge panel 
affirmed the Board of Immigration 
Appeals’ decision to deny asylum, 
withholding of removal, or protection 
under the Convention Against Torture 
(CAT) to a gay man from Slovakia who 
misjudgment about his status led to his 
apprehension upon an attempt to re-
enter the country during the pandemic 
and subsequent processing by Homeland 
Security for removal. Dancak v. Attorney 
General, 2022 U.S. App. LEXIS 24262, 
2022 WL 3712468 (Aug. 29, 2022). The 
petitioner entered the U.S. on July 4, 
2017, on an F-1 student visa. He applied 
for asylum on March 26, 2019. U.S. 
Customs and Immigration Services 
(USCIS) interviewed him and issued an 
employment authorization document, 
and he began working in New York 
City. “Before being notified of his new 
interview date,” wrote the panel, “the 
COVID-19 pandemic hit.” Mistakenly 
believing that the work authorization 
mean that he could leave and return 
to the U.S., he went to a friend’s home 
in Mexico City on March 28, 2020, to 
“escape the rising [COVID-19] cases 
in New York City. Once in Mexico, 
the Mexican government denied [him] 
entry, and he returned to New York City. 
Upon return, the United States detained 
[him] at the Elizabeth Detention Center 
in Elizabeth, New Jersey.” He applied 
for “readmission” but Homeland 
Security initiated removal proceedings 
on April 28, 2020, charging him with 
removability for “failing to present valid 
entry documents” when he returned 
from Mexico. He then submitted updated 
applications for asylum, withholding of 
removal, or CAT protection. He based 
his claims on his membership in a 

“particular social group” recognized 
under U.S. refugee law, gay men, and 
he claimed that in Slovakia “is father 
and others in the community subjected 
him to emotional, psychological, and 
physical abuse because he was gay.” 
He recounted incidents of verbal abuse 
by his father, directed both at him and 
his mother, and as well described an 
incident where he was kidnapped by 
four men, who took him to an abandoned 
warehouse, where they beat him. After 
looking through his phone and finding 
text messages from which they deduced 
he was gay, they resumed beating him, 
“this time also demeaning him with 
anti-gay insults” and pouring alcohol 
on his body, then calling his mother to 
demand a ransom. The court states that 
the Slovakian government “eventually” 
prosecuted the individuals involved, 
“seven years later.” The petitioner 
also mentioned that he was wanted in 
Slovakia on a fraud conviction, and he 
feared that on removal to that country 
he would be imprisoned and subject to 
attacks by other inmates because he 
was gay. The Immigration Judge (IJ) 
was not swayed and denied relief, as did 
the Board of Immigration Appeals. The 
3rd Circuit panel affirmed the Board. 
While conceding that various pieces 
of evidence presented by the petition 
could “cut other way” in terms of what 
he had to prove to secure relief, that 
would not justify overturning decision 
by the IJ and the Board. Evidence 
that does not clearly support the 
claimant’s case cannot be the basis of 
a reversal of an administrative ruling 
if the evidence could also be viewed as 
supporting the administrative decision. 
The court also mentioned that the IJ 
“addressed the improving conditions 
for LGBT individuals in Slovakia” 
and “credited a 2019 State Department 
report which found no significant 
reports of incarceration conditions 
that raised human rights concerns.” 
The IJ, assuming arguendo that 
petition might be tortured, concluded 
that “the government would respond 

appropriately if [he] were tortured. 
Specifically, the IJ reviewed the evidence 
of [his] kidnappers being prosecuted, the 
country’s legal protections against anti-
gay discrimination, police protection 
during pride marches, and ‘increased 
recognition for LGBT rights’ by the 
country’s president and ombudsperson.” 
In short, no reversal. The three judges 
on the unanimous panel were appointed 
by President Obama, President Reagan, 
and President Trump.

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – Reading the majority 
and dissenting opinions in Barrera 
v. Garland, 2022 WL 3359276, 2022 
U.S. App. LEXIS 22669 (9th Cir., 
Aug. 15, 2022), one could think they 
are describing completely different 
cases. The petitioner, a transgender 
woman from Mexico, was seeking 
asylum, withholding of removal, and/
or protection under the Convention 
against Torture (CAT). The majority’s 
“memorandum” opinion, expressing 
the views of Circuit Judge Bridget Bade 
(appointed by President Donald J. Trump) 
and 3rd Circuit Senior Judge D. Brooks 
Smith (appointed by President George 
W. Bush and sitting by designation), 
turns heavily on discrepancies between 
what the petitioner told border agents 
when she was interviewed and then 
what she said about her situation in her 
applications for asylum (there were two; 
when the first was denied she returned 
to Mexico, but after encountering more 
difficulties there, she return to the U.S. 
and applied a second time for asylum). In 
both a border interview and a subsequent 
credible fear interview, she stated that 
she had not been persecuted in Mexico, 
but that she came to the U.S. because 
she feared her family would harm her 
because she is transgender; when asked 
if she feared the government would 
harm her, she said no but that “they do 
not protect me.” There is no transcript of 
these interviews, so evidence about them 
is based on summaries in a form filled 
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out by the interviewer. In her asylum 
applications and hearing testimony, she 
described being subjected to harassment 
and sexual assault by Mexican law 
enforcement, but the majority dismissed 
this because she failed to mention this 
during her interviews, and found her 
testimony to not be credible. As to her 
CAT claim, the majority distinguished 
circuit precedent, Avendano-Hernandez 
v. Lynch, 800 F. 3d 1072 (9th Cir. 
2015), in which the court held based 
on expert testimony that transgender 
women from Mexico as a class should 
be afforded CAT relief because it was 
clear that they were targeted as a group 
by Mexican law enforcement for sexual 
assault and extortion. The majority 
said that Avenando-Hernandez was 
distinguishable because the petitioner 
there presented expert testimony, which 
the petitioner in this case did not. (In 
other words, the majority would not 
recognize circuit precedent on the 
issue of reasonable fear of torture, as 
required for CAT relief, even when the 
circuit precedent was categorical rather 
than being based on fact testimony 
concerning the experience of the 
petitioner in the case.) In the past, 9th 
Circuit panels have also indicated that 
the enactment of protective laws at the 
national level, upon which the BIA had 
relied to reject refugee claims, did not 
necessarily show that conditions were 
safe for transgender people at the local 
level. The national laws did not expressly 
address gender identity, and the court had 
commented that conflating transgender 
status with sexual orientation was 
a gross classification error. Senior 
Circuit Judge Richard Paez (appointed 
by President Bill Clinton) dissented, 
pointing out that “the agency’s adverse 
credibility determination and analysis 
of the country conditions evidence is 
not consistent with our precedent.” 
Prior 9th Circuit rulings had specifically 
held that discrepancies between border 
and reasonable fear interviews and 
subsequent applications and testimony 
should not invariably lead to finding 

the applicant not credible, especially 
in cases involving allegations of 
sexual assault. Judge Paez criticized 
the majority decision on numerous 
grounds, most pointedly for ignoring 
or improperly distinguishing circuit 
precedent. Petitioner was pro se earlier 
in her case, according to the dissent, for 
example when she failed to introduce 
expert testimony to support her CAT 
claim in the hearing. The 9th Circuit 
opinion lists as her counsel Douglas D. 
Nelson, San Diego, CA.

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – Again, a divided 9th Circuit 
panel, with Senior Circuit Judge 
Richard Paez (appointed by President 
Bill Clinton) dissenting from the panel’s 
“memorandum” decision issued by the 
majority consisting of Circuit Judge 
Consuelo Callahan (appointed by 
President George W. Bush) and Andrew 
Hurwitz (appointed by President Barack 
Obama). Chopin-Ramos v. Garland, 
2022 U.S. App. LEXIS 23280, 2022 
WL 3572944 (9th Cir., Aug. 19, 2022). 
In this case, while denying asylum or 
withholding of removal, the IJ concluded 
that petition had made his case for 
protection under the Convention against 
Torture (CAT), only to be reversed on 
that holding by the Board of Immigration 
Appeals, stating that “in challenging the 
BIA decision that the IJ’s prediction of 
future torture was not supported by the 
record,” the petitioner “does not point 
to any fact found by the IJ that was 
ignored by the BIA, or any fact found 
by the BIA that was not found by the 
IJ.” But the BIA is not supposed to do 
independent fact-finding; it is supposed 
to go by the IJ’s facts unless they are 
clearly erroneous. The BIA’s attitude 
in this case seems to be “you will be 
fine if you stay in Mexico City” based 
on the pro-gay policies of the municipal 
government there. “In my view,” wrote 
Judge Paez in dissent, “the Board of 
Immigration Appeals erred by failing to 
faithfully apply clear error review of the 

Immigration Judge’s factual findings, 
including the IJ’s predictive inference 
that [petitioner] is likely to suffer 
torture with government acquiescence 
if he is deported to Mexico. Instead, the 
BIA impermissibly substituted its own 
view of and reweighed the facts.” In 
describing those factual findings, Judge 
Paez includes facts found by the IJ but not 
mentioned by the majority in its analysis 
of this case: “[Petitioner] credibly 
testified that he was raped as a child and 
that the rape was committed by a family 
member. [Petitioner] further testified 
that he fears the rapist will retaliate 
against him because he disclosed the 
perpetrator’s identity to his family. 
Moreover, the IJ considered record 
evidence of country conditions showing 
that (1) crimes committed against LGBT 
individuals are neither investigated not 
prosecuted in Mexico and police are 
often complicit in the persecution of 
the community, (2) according to survey 
data of LGBT individuals in Mexico, 
six in tent respondent knew an LGBT 
person murdered in the past three years, 
(3) over 200 murders of LGBT persons 
were reported between 2014-16, and (4) 
attacks against the LGBT community 
surged in response to legislation 
permitting same-sex marriage. The BIA 
did not question the propriety or accuracy 
of any of the record evidence or of any 
of the IJ’s predicate factual findings. 
Instead, the BIA made unsupported 
conclusory assertions that the evidence 
did not support the IJ’s determination 
that [petitioner] carried his burden to 
show he was more likely than not to 
experience torture in Mexico. To do so, 
the BIA impermissibly substituted its 
own view of the facts.” And, he added, 
“The criticisms that the BIA lodged 
against the IJ’s findings and predictive 
inference amounted to the BIA’s 
preferred weighing of the evidence. This 
was error.” Paez wrote that the panel 
should have sent the case back to the 
BIA, since its failure to “faithfully apply 
clear error review of the IJ’s factual 
findings” had “necessarily infected” 
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the conclusion. He would “remand to 
the BIA to conduct a proper review.” 
Petitioner’s counsel is Robert Francis 
Jacobs, or Jacobs & Vega, Santa Fe 
Springs, CA. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Valdez-Reyes v. Garland, 
2022 WL 3359382, 2022 U.S. App. 
LEXIS 22665 (9th Cir., August 11, 
2022), a 9th Circuit panel held that a 
gay man from Mexico was not entitled 
to asylum, withholding of removal, or 
protection under the Convention against 
Torture, upholding a denial of relief 
by the Board of Immigration Appeals. 
The basis for denial of relief was the 
Immigration Judge’s identification of 
“material inconsistencies” between the 
petitioner’s testimony via affidavit in 
support of his asylum application and 
his border interview, and his concession 
during an interview with a Customs and 
Border Protection officer, that he had 
“lied” in earlier testimony about the 
timing and location of the rape and threat 
to kill him by his cousin. He claimed his 
cousin continued to harass him after that 
incident, but after coming to the U.S. he 
lost contact with the cousin since 1998. 
There were other discrepancies between 
testimony given at different stages of 
the proceedings leading to the adverse 
credibility determination. The petitioner 
sought to benefit from prior 9th Circuit 
rulings that effeminate gay males are 
a group vulnerable to persecution in 
Mexico, but, the court said, “neither 
Valdez-Reyes’ notice of appeal nor his 
brief ‘made a clear, non-conclusory 
argument’ of a pattern or practice 
of persecution against effeminate 
homosexual males in Mexico,” quoting 
from Amaya v. Garland, 15 F. 4th 976 
(9th Cir. 2021). Concluded the court in 
a “memorandum” opinion: “Valdez-
Reyes did not otherwise contend that 
the IJ erred in holding that there was 
insufficient evidence to demonstrate 
that there was ‘private violence that 
Mexican authorities [were] unwilling 

or unable to control,’ and that Valdez-
Reyes ‘established very little to no 
individualized risk’ of persecution. 
Because substantial evidence supports 
the adverse credibility determination 
and because Valdez-Reyes failed 
to establish a likelihood of future 
persecution, he is not entitled to relief.” 
The petitioner was represented by 
Ray Anthony Ybarra Maldonado, of 
Phoenix. The panel consisted of Circuit 
Judges Johnnie B. Rawlinson (appointed 
by President Bill Clinton), and Bridget 
Bade and Daniel Bress (both appointed 
by President Donald J. Trump). 

CIVIL LITIGATION NOTES
By Arthur S. Leonard

U.S. COURT OF APPEALS, 8TH 
CIRCUIT – Jen Banford claimed that 
she was terminated from her position as 
part-time Director of Operations for the 
women’s hockey team at the University 
of Minnesota Duluth (UMD) because 
of her sexual orientation, and sued for 
violations of Title VII, Title IX and the 
Minnesota Human Rights Act, which 
expressly forbids sexual orientation 
discrimination. U.S. District Judge 
Patrick J. Schiltz granted UMD’s motion 
for summary judgment, and an 8th Circuit 
panel unanimously affirmed in Banford 
v. Board of Regents of the University of 
Minnesota, 2022 WL 3206309 (Aug. 9, 
2022). Banford, an out lesbian woman, 
was hired as UMD’s head softball coach 
in 2005, and starting in 2009 she also 
served as Director of Operations for the 
women’s hockey team on a part-time 
basis. As of the 2014-15 season the staff 
for the women’s hockey team consisted 
of five women, who were all lesbians, 
from head coach Shannon Miller on 
down. Prior to the beginning of the 
2014-15 season, Josh Berlo, UMD’s 
new Athletic Director, decided to fire 
Head Coach Miller (who was Banford’s 
“live-in romantic partner”) as hockey 
head coach. After consulting with the 

Human Resources Department, Berlo 
“non-renewed” the contracts of Miller 
and two other hockey staff members in 
December 2014, and relieved Banford 
of her administrative position with the 
hockey team but offered a contract for 
her to stay on with UMD as softball 
head coach, which she declined. 
Although it was possible that her factual 
allegations could make out a prima 
facie case of discrimination because of 
sexual orientation, the 8th Circuit’s panel 
decision, by Judge Jonathan Kobes 
(President Trump’s last appointee to the 
8th Circuit), affirmed the district court’s 
finding that UMD provided a legitimate 
non-discriminatory justification for 
non-renewing her contract as Director 
of Operations for the Hockey Team, 
which Banford failed to show was not 
a pretext. UMD explained that “when 
a Division I head coach is fired, it is 
typical to fire other staff members who 
work closely with them. This allows 
the incoming head coach to select 
their own staff.” In this case, the court 
accepted UMD’s explanation that what 
distinguished Banford from the staff 
members who were retained was that as 
Director of Operations she would work 
closely with the head coach, whereas the 
staff members who were not dismissed 
did not work so closely with the head 
coach. It also didn’t hurt UMD’s case 
that staff members who were retained 
were lesbians. Banford had argued 
that the “accepted Division I practice 
of ‘cleaning house’ when a head coach 
leaves is limited to firing coaching staff 
– not operations staff.” Judge Kobes’ 
retort: “But exactly which positions 
would be non-renewed at other schools 
doesn’t decide this case; the only 
question is whether ‘cleaning house’ 
was UMD’s true motivation . . . We 
find it credible that UMD would want 
to allow its new head coach to choose 
her Director of Operations.” The court 
also found that Banford’s proposed list 
of “similarly situated comparators” who 
were not fired did not work support her 
case, because the proposed comparators 
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reported to different people and had 
different job duties from her. Since 
some of the openly gay staff members 
were renewed, the court did not believe 
that sexual orientation was the reason 
Banford was removed from the hockey 
operations position. What jumps out at 
us, but was entirely excluded from the 
court’s discussion, was the information 
that Banford was Miller’s “live-in 
romantic partner.” Would it not have 
been excruciatingly awkward for a new 
head coach to be stuck with a director 
of operations who was the same-sex 
partner of the previous head coach 
whom she was replacing? Banford was 
represented by Sharon Van Dyck of 
Saint Louis Park, MN, with Daniel M. 
Siegel on the brief. The other judges 
on the panel were Senior Circuit 
Judge Michael J. Melloy (appointed by 
President George W. Bush) and Circuit 
Judge Ralph Erickson (appointed by 
President Donald J. Trump).

U.S. COURT OF APPEALS, 11TH 
CIRCUIT – On January 31, 2017, a 
high school assistant principal, Marvin 
Johnson, offered a ride home to a 
16-year-old male student (John Doe) 
who had been held after school for 
detention. Johnson then drove Doe to 
Johnson’s home and told him to come 
inside. Johnson removed his pants and 
“instructed Doe to perform oral sex on 
him, and engaged in sexual intercourse 
with him,” according to the court’s 
per curiam opinion. Johnson then 
drove Doe him. “Johnson had no other 
sexual contact with Doe before or after 
this incident.” In April, Doe noticed a 
rash on his body and emailed Johnson, 
asking if he had HIV or AIDS. They 
exchanged emails over the next few 
days discussing this. On April 30, Doe 
told his mother about the incident with 
Johnson. She and his stepfather went to 
the school the next day and reported the 
incident to the principal, who instigated 
an investigation that soon involved the 
police. After the police interviewed Doe, 

the school took various steps, including 
transferring Doe to another high school 
in the district, forbidding Johnson 
from having contact with students, and 
informing him that his contract would 
not be renewed at the end of the school 
year. Although at first Johnson sought 
a hearing, after one was scheduled, he 
tendered his resignation. The Does 
sued the school district and Johnson, 
alleging violations of Title IX and 42 
USC Sec. 1983 in state court, which 
the school removed to federal court 
in the Southern District of Georgia. 
The district judge granted summary 
judgment to all defendants. On appeal, 
the 11th Circuit reversed the summary 
judgment as to Johnson, concluding that 
the district judge erred in determining 
that the amended complaint alleged 
no individual liability claim against 
Johnson under 42 USC Sec. 1983, 
remanding that claim for further 
consideration on the merits. However, 
the court upheld summary judgment in 
favor of the school district under Title 
IX, finding that its actions on being 
informed about the incident were not 
clearly unreasonable under the “known 
circumstances,” so plaintiffs failed to 
“create a genuine issue of material fact 
about whether the District acted with 
deliberate indifference.” As to Section 
1983 liability for the school district, 
the court found that Johnson was not 
a person with “final policy-making 
authority” for the district, so the district 
could not be held liable for his actions 
under a “municipal liability” theory, 
which would be necessary to sustain the 
action as there is no general respondeat 
superior liability of the government 
under Section 1983. Doe v. Savannah-
Chatham County Public School System, 
2022 WL 3041276, 2022 U.S. App. 
LEXIS 21305 (11th Cir., Aug. 2, 2022). 

U.S. COURT OF APPEALS, 11TH 
CIRCUIT – Gregory Jodi Jeloudov 
identifies as a transgender woman. 
Jeloudov, acting pro se, filed a 

complaint in the Southern District of 
Florida in 2021 which was assigned 
to District Judge Aileen Cannon, a 
now-famous Trump appointee. The 
complaint detailed all of her grievances 
against a variety of local officials and 
law enforcement officers, consisting of 
42 pages and 156 paragraphs, attaching 
22 pages of exhibits, and raising claims 
under the 4th and 14th Amendments, 
the Americans with Disabilities Act, 
the Rehabilitation Act, and Florida 
tort law. Judge Cannon screened the 
complaint, as is commonly done with 
pro se complaints, and struck it as a 
“shotgun pleading” that abysmally 
failed the requirements for civil 
pleading on numerous grounds. She 
gave Jeloudov leave to amend with 
instructions and a limit of 25 pages. 
The amended complaint cut down the 
number of defendants, relied on seven 
incidents, mainly involving disrespect 
by neighbors and the police and failure 
to act on Jeloudov’s complaints. Judge 
Cannon concluded that the amended 
complaint was still a “shotgun 
complaint,” pointing out that much of 
it was vague and unclear about which 
claims were being asserted against 
which defendants. She dismissed this 
complaint, see 2021 WL 3083128, 2021 
U.S. Dist. LEXIS 129759, and Jeloudov 
appealed pro se to the 11th Circuit, 
which issued a per curiam affirmance 
in Jeloudov v. Snyder, 2022 WL 
3492601, 2022 U.S. App. LEXIS 23024. 
The court agreed with Judge Cannon 
that even the amended complaint fell 
far short of the pleading requirement 
in Rule 8 of the Federal Rules of Civil 
Procedure, which specifies “a short and 
plain statement of the claim showing 
that the pleader is entitled to relief” and 
in Rule 10 that a party “state its claims or 
defenses in numbered paragraphs, each 
limited as far as practicable to a single 
set of circumstances.” Judge Cannon’s 
very short dismissal opinion does not go 
into any detail about Jeloudov’s factual 
allegations and claims, merely stating 
conclusions about its failures under the 
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pleading rules. The per curiam court 
of appeals opinion provides extensive 
summaries of Jeloudov’s allegations. 
From reading these, it would appear that 
Jeloudov may have the basis of a variety 
of legal claims, but without the assistance 
of counsel has been unable to articulate 
them in a form that would satisfy the 
civil pleading standards. Some of her 
claims, unfortunately, would predictably 
fail under existing Supreme Court 
caselaw. The panel consisted of Circuit 
Judges Charles Wilson (an appointee of 
President Bill Clinton), Robert Luck (an 
appointee of President Donald Trump), 
and Senior Circuit Judge R. Lanier 
Anderson (who was appointed to the 5th 
Circuit by President Jimmy Carter and 
reassigned to the 11th Circuit when the 
5th Circuit was subdivided). 

CALIFORNIA – In Doe One v. CVS 
Pharmacy, Inc., 2022 WL 3139516 
(N.D. Calif., Aug. 5, 2022), Senior U.S. 
District Judge Edward M. Chen denied 
a motion by defendants to dismiss a 
discrimination claim under Section 
1557 of the Affordable Care Act (ACA) 
by a putative class of HIV-positive 
CVS employees who are challenging a 
provision of the employee health care 
plans provided by CVS under which 
their benefit plans “allow them to 
obtain their HIV/AIDS medications at 
favorable ‘in network’ prices only via 
mail or a CVS pharmacy,” a new policy 
that sparked this lawsuit. “Compared to 
the non-CVS ‘community pharmacies’ 
from which plaintiffs were previously 
able to obtain their medications,” wrote 
Judge Chen, the plaintiffs alleged that 
“the mail order and CVS Pharmacy 
pickup options do not offer the same 
level of privacy, convenience, reliability, 
or service.” Defendants’ main argument 
on the motion to dismiss is that Section 
1557 of the ACA does not apply to 
them because their employee health 
plan is not a recipient of federal 
financial assistance, a prerequisite 
for coverage under Section 504 of the 

Rehabilitation Act of 1973, which is 
one of the statutes cross-referenced in 
Section 1557 of the ACA as providing 
a basis for a discrimination claim. (It 
is by now generally agreed that HIV-
positive people are covered under 
the definition of a “disability” in the 
Rehabilitation Act.) Judge Chen found 
that the defendants get reimbursed 
under Medicare and Medicaid, and 
thus come within the broad reading of 
Section 504 in conjunction with Section 
1557. Another argument contended that 
under CVS’s corporate structure, some 
of the named defendant corporations 
should not be reachable, which Judge 
Chen rejected at this stage of the 
litigation. “To permit the CVS entities 
to escape responsibility as a result of the 
establishment of corporate structures 
which cabin their functions would exalt 
form over substance,” he wrote, “and 
would be antithetical to the overarching 
purpose of the anti-discrimination 
provision of the ACA. Additionally, 
even under the more narrowly worded 
earlier civil rights statutes referenced 
in the ACA, the Defendant CVS 
entities would be considered direct or 
indirect recipients of federal funding.” 
Thus, he concluded that for purposes 
of the motion to dismiss, under which 
plaintiff’s allegations are the basis for 
deciding whether a claim has been 
stated, the plaintiffs “have plausibly 
pleaded that Defendants engage in a 
‘health program or activity, any part 
of which is receiving Federal financial 
assistance’ under the ACA.” More 
than a dozen attorneys are listed on 
the court’s opinion as representing one 
or more of the five anonymous John 
Doe plaintiffs who are seeking to bring 
this case as a class action on behalf 
of all HIV-positive CVS employees. 
Judge Chen was appointed by President 
Barack Obama.

COLORADO – Civil litigation is not 
exactly rocket science, but attempting 
to bring an employment discrimination 

and compensation action pro se without 
any knowledge or awareness of the 
pleading requirements is a daunting 
task. In Burkhardt v. Golden Aluminum, 
Inc., 2022 WL 3868128, 2022 U.S. 
Dist. LEXIS 156306 (D. Colo., Aug. 30, 
3022), plaintiff Michele Burkhardt paid 
filing fees so the district’s chief judge 
assigned the pro se case to a presiding 
judge, U.S. District Judge Nina Y. 
Wang, for screening. While noting that 
a pro se complaint is entitled to “liberal 
construction,” Judge Wang found 
that Burkhardt’s complaint asserting 
violations by defendant of Title VII and 
the Equal Pay Act fell far short of the 
pleading requirements by being vague 
and conclusory. Burkhardt claimed 
she was discriminated against because 
of sex, accusing the defendant of “the 
following unlawful actions”: “being held 
to different or higher standards, or being 
evaluated more harshly, because of her 
gender identity: female; being paid 
less than a person of a different gender 
or sexual orientation who is similarly 
or less qualified than her, or who has 
similar (or fewer) job duties than her; 
being publicly disciplined for something 
that other employees of a different 
gender do but do not receive the same 
public discipline; being insulted, called 
derogatory names or slurs because of 
your gender identity, or hearing hostile 
remarks about people of a certain 
gender identity or sexual orientation; 
and having pay withheld for a specific 
reason, and then that same pay was 
not withheld from a different gender 
employee for the exact same reason.” In 
other words, Burkhardt has lots of claims 
that might fall under Title VII and/or the 
EPA, but the judge found that she failed 
to state a claim for federal pleading 
purposes by failing to allege any of the 
specific facts underlying these claims. 
Judge Wang pointed out, for example, 
that Burkhardt nowhere alleged that 
the defendant was her employer! She 
did not mention who said what and 
when, making it impossible to analyze, 
for example, whether she had pled a 
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plausible hostile work environment 
claim. She did not mention comparators, 
as necessary to state a claim under the 
EPA. And so forth and on and on. But 
rather than dismiss the case outright 
for failure to state a claim, Judge Wang 
wrote an explanation of what is required 
for a viable complaint, and ordered 
Burkhardt to file an amended complaint 
curing these pleading deficiencies on 
or before September 30, 2022, with 
the helpful suggestion that she “avail 
herself of the services provided by the 
Federal Pro Se Clinic, which is located 
on the first floor of the Alfred A. Arraj 
Courthouse.” Although the clinic does 
not provide representation, it will assist 
pro se litigants with explanations of 
their legal rights and assist in drafting 
pleadings and discovery papers, and can 
also make “referrals to other resources 
in appropriate cases.” She also 
reminded the plaintiff of her obligation 
to arrange for service of her complaint 
on the defendant, and that failure to 
file the amended complaint may result 
in dismissal of her case. Judge Yang 
was appointed by President Joe Biden 
after having served seven years as 
a magistrate judge in the District of 
Colorado. She took the bench on July 
22, 2022, so this may be one of her first 
published opinions as a district judge. 

CONNECTICUT – Senior U.S. District 
Judge Alvin W. Thompson granted 
a motion to dismiss in Cerame & 
Moynahan v. Bowler, 2022 WL 371642, 
2022 U.S. Dist. LEXIS 154801 (D. 
Conn., Aug. 29, 2022), a challenge by 
Connecticut attorneys Mario Cerame 
and Timothy C. Moynahan to the 
Superior Court’s adoption in June 2021 
of an amendment to the Connecticut 
Rules of Professional Conduct along the 
lines of a proposal previously approved 
by the American Bar Association 
House of Delegates as an amendment 
to that organization’s Model Rules of 
Professional Responsibility, broadening 
the definition of unprofessional conduct 

to include “conduct that the lawyer 
knows or reasonably should know 
is harassment or discrimination on 
the basis of race, color, ancestry, sex, 
pregnancy, religion, national origin, 
ethnicity, disability, status as a veteran, 
age, sexual orientation, gender identity, 
gender expression or marital status 
in conduct related to the practice of 
law.” Conn. Rule 8.4(7). The anti-
discrimination rule that it replaced was 
narrower in several respects and applied 
only to “representation of a client,” not 
more broadly to “conduct related to 
the practice of law.” Attorneys Cerame 
and Moynahan claimed that the rule 
violated the 1st Amendment by imposing 
a content-based and viewpoint-based 
discrimination against disfavored 
speech, for which state officials had 
not articulated any compelling interest 
or narrowly tailored the rule. They 
also claimed the rule was vague in 
violation of the 14th Amendment by 
sweeping in language and conduct 
based on the feelings of other than the 
speakers, and that it similarly violates 
cognate provisions of the Connecticut 
Constitution. Among examples of 
speech that they argued could be held 
to violate the rule were “using the 
pronoun associated with a transgender 
individual’s biological sex when 
addressing that individual, rather than 
the individuals preferred pronoun; using 
terms that some members of a protected 
group deem offensive but that the speaker 
does not, e.g., “gender preference” 
rather than “gender orientation,” telling 
jokes to other attorneys that the speaker 
does not intend to be taken seriously 
but that some members of a protected 
group deem offensive; espousing in 
good faith theories that some members 
of a protected group deem offensive; 
e.g., theories espoused by sociologist 
Charles Murray that socioeconomic 
disparities among racial groups are to 
a large degree attributable to heritable 
group differences in cognition and 
adverse social behaviors, not systemic 
racial discrimination; public cartoons 

that depict a religious deity in a satirical 
or mocking manner.” The court found 
that plaintiffs lacked standing to bring 
this action in federal court under Article 
III, despite their allegations that each 
has made statements in public meetings 
that could fall within the parameters 
of their examples of speech that might 
be deemed “unprofessional conduct” 
subject to professional discipline under 
Rule 8.4(7), and that its adoption 
prospectively chilled their speech on 
questions of public interest. Judge 
Thompson was appointed by President 
Bill Clinton.

FLORIDA – In 2022, the state legislature 
passed the “Individual Freedom Act” 
affecting the state’s education laws and 
civil rights laws. The Act amended the 
Florida Civil Rights Act to expand the 
definition of an unlawful employment 
practice to include requiring employees 
to attend a training or any other 
“required activity” that “promotes” any 
of eight forbidden concepts that had been 
criticized by Governor Ron De Santis 
and various conservative Republican 
legislators as part of “Critical Race 
Theory” and, in their statement in the 
Act, read like an outraged parody of the 
typical corporate diversity and equity 
training program. In Honeyfund.com, 
Inc. v. De Santis, 2022 WL 3486962, 
2022 U.S. Dist. LEXIS 147755 (N.D. 
Fla., Aug. 18, 2022), Chief U.S. District 
Judge Mark E. Walker granted a motion 
for preliminary injunction on behalf 
of plaintiff employers and diversity 
consultants who alleged that the measure 
violates their First Amendment rights. 
In his preliminary comments, Judge 
Walker wrote: “In the popular television 
series Stranger Things, the ‘upside 
down’ describes a parallel dimension 
containing a distorted version of our 
world. Recently, Florida has seemed 
like a First Amendment upside down. 
Normally, the First Amendment bars 
the state from burdening speech, while 
private actors may burden speech freely. 
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But in Florida, the first Amendment 
apparently bars private actors from 
burdening speech, while the state may 
burden speech freely. Compare Net 
Choice, LLC v. Moody, 546 F. Supp. 3rd 
1082 (N.D. Fla. 2021) with Sec. 760.10(8)
(a)-(b), Fla. Stat.” You can see where 
this is going. Although Judge Walker 
determined that Governor De Santis, 
as an individual defendant, was not 
subject to injunctive relief in this case, 
he concluded that all the other named 
defendants (state government officials 
with enforcement authority of the 
challenged law) should be preliminarily 
enjoined from enforcing it while the 
case proceeds. “Now, like the heroine 
in Stranger Things, this Court is once 
again asked to pull Florida back from 
the upside down,” he wrote. “Because 
the challenged provision of the Act is 
a naked viewpoint-based regulation on 
speech that does not pass strict scrutiny, 
Plaintiffs’ motion for preliminary 
injunction is granted [against all named 
defendants except the governor].” 

GEORGIA – Plaintiff Tyler M. Copeland 
is a transgender man employed as a 
corrections officer at Rogers State 
Prison in Reidsville, Georgia. He sued 
under Title VII claiming harassment 
and hostile work environment, failure 
to promote, retaliation, and included 
a Fair Labor Standards Act claim of 
failure to pay overtime. In Copeland 
v. Georgia Department of Corrections, 
2022 U.S. Dist. LEXIS 150417, 2022 
WL 3587350 (S.D. Ga., Aug. 22, 2022), 
Chief U.S. District Judge J. Randal 
Hall granted the defendant’s motion 
for summary judgment on all claims. 
Copeland transitioned on the job, 
beginning hormone treatments in 2017 
and getting a legal name change in 
August 2018, at which time he began 
identifying himself to others as male 
and using his new name. He notified 
the Human Resources Department 
and after paperwork requirements 
(documentation of name change, new 

birth certificate) were satisfied, the 
HR Director “held a meeting with all 
employees at Rogers State Prison to 
inform them of Plaintiff’s transition 
and instruct them to address Plaintiff 
with male pronouns and/or as Sergeant 
Copeland.” Copeland alleges that 
incidents of harassment – mainly in the 
form of misgendering – began to occur 
after this meeting, and documented 
17 incidents over the next few years 
that he characterized as harassment. 
He also alleged discrimination 
concerning assignments, being 
transferred to an undesirable evening 
shift, and being denied a promotion 
to lieutenant several times despite 
his qualifications, although once the 
person who made promotion decisions 
at the prison left that position, the new 
person granted him the promotion. He 
formally complained about the denial 
of promotions, and also complained 
to HR about particular harassment or 
discrimination incidents, such as denials 
of time off for medical appointments 
after he was assigned to the night shift, 
but claims that despite investigations 
he did not receive satisfactory results. 
Some of the harassment came from 
female correction officers who had 
problems with a fellow female officer 
transitioning. Copeland filed a charge 
with the EEOC, but never received a 
copy of GDOC’s response to the charge 
and so did not respond to it, resulting 
in EEOC dismissing the charge and 
sending him a right-to-sue letter. He 
filed a timely lawsuit, discovering pay 
discrepancies while preparing for the 
litigation so including am FLSA count. 
Judge Hall granted summary judgment 
on the FLSA count on 11th Amendment 
sovereign immunity grounds, finding 
that Georgia had never formally 
consented to be sued on FLSA claims 
in federal court. As for the harassment/
hostile environment claims, Judge 
Hall found that Copeland’s allegations 
failed to meet the objective “severe or 
pervasive” test. Many federal courts 
have hesitated to treat misgendering 

by co-workers as “severe,” and the 
judge noted that the number of alleged 
instances over the relevant time 
period was not sufficiently high by the 
standards set in 11th Circuit precedents to 
qualify as “pervasive.” The “Analysis” 
section of Judge Hall’s opinion focused 
on the misgendering without expressly 
mentioning some of the other forms of 
harassment alleged by Copeland. On 
the promotion and retaliation issues, by 
the judge found Copeland’s allegations 
fell short of specifying who made 
particular decisions and whether they 
were aware of his complaints, refusing 
to treat proximity as a determinative 
factor for retaliation purposes. He noted 
that Copeland was eventually promoted 
to lieutenant and was still working 
at Rogers State Prison. Copeland is 
represented by Kenneth E. Barton, III, 
of Cooper, Draughon & Cooper LLP, 
Macon, GA. Judge Hall was appointed 
by President George W. Bush.

INDIANA – In DeLaGrange v. Weaver 
Popcorn Manufacturing, Inc., 2022 
WL 3081978, 2022 U.S. Dist. LEXIS 
137756 (N.D. Ind., Aug. 3, 2022), the 
plaintiff, a man of unspecified sexual 
orientation, sued under Title VII 
after being discharged from a job in a 
popcorn factory where he was working 
through a temp agency. When he was 
first assigned to the job, he informed the 
employer of a hearing disability and his 
need to wear protective headgear while 
working in the noisy plant. The employer 
accommodated this by allowing him to 
wear the headgear. He claimed that one 
of his male supervisors subjected him 
to various contacts of a sexual nature 
creating a hostile environment. He 
alleged that he reported these incidents 
to higher supervision, but the scope 
of what he claimed to have reported 
was different from the recollection of 
those to whom he reported. He was 
also involved in two incidents where 
he allegedly screamed at other workers 
that he claimed were not working 
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properly or cleaning their work station 
properly, incurring write-ups. He was 
discharged shortly after the company 
gave hearing tests to all the employees 
in the plant. His test result showed a 
hearing loss. He claimed violations of 
the Americans with Disabilities Act 
(ADA) and Title VII (sexual harassment 
and retaliation). Ruling on defendant’s 
motion for summary judgment on 
all claims, U.S. District Judge Holly 
A. Brady found that the record after 
discovery would not support plaintiff’s 
ADA and hostile environment claims, 
but that the retaliation claim could not 
be dismissed on summary judgment. 
Judge Brady discussed how the 
Supreme Court’s decision in Bostock v. 
Clayton County, 140 S. Ct. 1731 (2020), 
requires reconsidering 7th Circuit cases 
on which the defendant relied in its 
summary judgment motion, Lord v. 
High Voltage Software, Inc., 839 F.3d 
556 (7th Cir. 2016), and Hamner v. St. 
Vincent Hospital & Health Care Co., 
224 F. 3d 701 (7th Cir. 2000). Lord, a 
same-sex harassment case, relied on 
a paragraph in Hamner “in which the 
court presumed that sexual orientation 
was not a classification protected under 
Title VII,” a presumption no longer 
applicable after Bostock. “Hamner is 
no longer good law – sexual orientation 
is protected by Title VII,” wrote Judge 
Brady. “The logical basis for Hamner’s 
holding, that no one could reasonably 
believe that same-sex harassment 
violated Title II, is similarly antiquated. 
Because the retaliation discussion in 
Lord relies on this antiquated view, the 
Court believes that it similarly misstates 
the current view of the law.” This 
would mean that plaintiff’s burden to 
show that his complaints to supervision 
amounted to opposing a practice that 
violated Title VII in order to premise 
a retaliation claim on his engaging in 
protected activity under Title VII would 
be satisfied so long as he had a “sincere 
and reasonable belief that he is opposing 
an unlawful practice . . . Defendant 
does not challenge the reasonableness 

of Plaintiff’s belief outside of its Lord-
based argument. The Court, then, 
finds that Plaintiff’s complaint about 
Bowser’s conduct was statutorily 
protected activity.” As to the causation 
element, plaintiff’s best evidence was 
that the reason stated for his discharge 
(performance problems) was a pretext, 
and the court found that evidence 
about his performance in the record 
(he was offered a permanent position 
at a higher pay level) could support a 
pretext argument. She also found that 
although the management official who 
authorized the discharge was not shown 
to have been aware of the plaintiff’s 
complaints, he apparently acted based 
on the recommendation of supervisors 
who were aware, potentially bringing 
in the “cat’s paw” theory of causation. 
Thus, the court refused to grant 
summary judgment to the employer 
on the retaliation claim, as resolving 
material fact issues requires factfinding 
at trial. Plaintiff is represented by 
Christopher C. Myers of Fort Wayne, IN. 
Judge Brady was appointed by President 
Donald J. Trump. She attempted to inject 
some humor into her opinion about a 
discrimination claim against a popcorn 
company by stating that the plaintiff 
“is salty after Defendant terminated his 
employment. He claims that he was fired 
after reporting that his line leader was 
buttering him up, popping up randomly 
to harass him in a sexual manner. 
Alternatively, Plaintiff believes that he 
was fired because of problems with his 
ears. The Court finds that a jury could 
find that Plaintiff’s complaint contains 
a kernel of truth . . .” The subsequent 
opinion does not continue the popcorn-
related references. 

KENTUCKY – Beth Thompson-Mooney 
worked as a Court Security Office for the 
U.S. Bankruptcy Court as an employee 
of government contractor Walden 
Security. She “clashed with a fellow 
CSO,” claiming that the other CSO had 
“instigated a hostile work environment 

based on her sexual orientation.” She 
raised the issue with her employer, 
which investigated and “reassigned” the 
other employee. But the investigation 
turned up the fact that Thompson-
Mooney had violated a Walden 
performance standard by complaining 
about the situation to a judge. Over the 
following months, the U.S. Marshall 
Service informed Walden about three 
other incidents involving Thompson-
Mooney. Walden investigated each and 
under its progressive discipline system 
meted out various disciplinary steps. 
Thompson-Mooney decided that the 
supervisor was out to get rid of her, and 
quit, then claiming retaliation for her 
making her initial hostile environment 
claim. In Thompson-Mooney v. 
Metropolitan Security Services, Inc., 
2022 WL 3221823 (E.D. Ky., Aug. 9, 
2022), Chief U.S. District Judge Danny 
C. Reeves granted Walden’s motion 
for summary judgement, find that the 
record after discovery did not support 
the retaliation claim under Title VII. 
He rejected Thompson-Mooney’s 
claim that she had been constructively 
discharged, and noted that she had 
“abandoned her discrimination and 
hostile work environment claims. And 
while there is a dispute of material fact 
regarding whether Thompson-Mooney 
can establish that certain actions 
[discipline meted out by Walden for 
her performance standard violations] 
were materially adverse, her temporal 
proximity arguments are inadequate to 
establish a causal connection between 
her protected activity and any of her 
employer’s alleged adverse employment 
actions.” He found that she had failed 
to establish pretext. The plaintiff is 
represented by James M. Bolus, Jr., 
Bolus Law Offices, and Michael A. 
Augustus, Ackerson & Yann, PLLC, 
both of Louisville. Judge Reeves was 
appointed by President George W. Bush.

MASSACHUSETTS – While accepting 
Magistrate Judge Judith Gail Dein’s 
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recommendation to grant summary 
judgment to defendants on almost all of 
the plaintiff’s claims against the charter 
school for failure to protect her son 
from bullying and inappropriate teacher 
conduct, Senior District Judge George 
A. O’Toole rejected the Magistrates 
recommendation to allow a Title IX 
claim to go to trial, finding that based 
on uncontested facts no reasonable jury 
could conclude that school officials 
were deliberately indifferent to the 
problems faced by plaintiff’s young 
son, MG, during his attendance in 
grades 4-6. Grace v. Board of Trustees, 
Brooke East Boston, 2022 WL 3753746, 
2022 U.S. Dist. LEXIS 155802 (D. 
Mass., Aug. 30, 2022). One deduces 
from the Magistrate’s opinion, attached 
to the district court’s opinion, that 
MG’s appearance and demeanor led 
some other students to subject him to 
harassment, and that one of his teachers 
perceived him as possibly a transgender 
individual and placed a book on his desk, 
Gracefully Grayson, with a post-it note 
on the cover, with the written statement: 
“If you want to read about this, just for 
interest! (If not, you can give it back to 
me).” The book is described as being 
in the school’s library collection, and 
providing “a fictional account of a 
child who identifies as transgender.” 
Evidently MG found it upsetting that the 
teacher placed this book with this note 
on his desk. His mother brought several 
incidents of harassment to the attention 
of school authorities, and was frustrated 
by their responses. The Magistrate 
thought, based on plaintiffs’ allegations, 
that it should be up to a jury to determine 
whether Title IX was violated by the 
school, but Judge O’Toole disagreed, 
writing: “The summary judgment 
record demonstrates that the institution 
took timely and plausibly reasonable 
measures to investigate and end the 
claimed harassment.” He emphasized 
“frequent communication” between 
administrators and MG’s mother, 
various investigations, and disciplinary 
action taken against harassers. “While 

the school’s responses may not have 
been perfect,” wrote O’Toole, “the 
record does not support a conclusion 
that the administrators were so 
unresponsive to the plaintiff’s specific 
complaints as to amount to deliberate 
indifference to those complaints. That 
the school administrators might have 
done more or responded differently than 
they did does not establish indifference. 
The Title IX cause of action is not a 
mechanism for judicial review of the 
wisdom or prudence of the institution’s 
response to a plaintiff’s grievance.” A 
high bar is set by 1st Circuit precedent, 
evidently, requiring a finding that 
the institution’s action or inaction is 
“so inadequate that the institutional 
response effectively cause the student 
to experience unlawful harassment,” 
which O’Toole found not to be the 
case here. The reader can examine 
the Magistrate Judge’s opinion to see 
a description of the administrative 
response that O’Toole found to be 
sufficient under Title IX. Counsel for 
plaintiffs is Romanus C. Maduabuchi, 
of Keypoint Law Group LLC, Andover, 
MA. Judge O’Toole was appointed by 
President Bill Clinton.

MISSISSIPPI – U.S. District Judge 
Sharion Aycock denied the employer’s 
motion for summary judgment in 
Cherry v. Premier Prints, Inc., 2022 
U.S. Dist. LEXIS 151002, 2022 WL 
3636606 (N.D. Miss., Aug. 23, 2022), 
a Title VII employment discrimination 
case brought by a gay man who was 
dismissed from the top non-equity 
management position in a family-
owned fabric business in Sherman, 
Mississippi, soon after he married his 
same-sex partner. David Cherry began 
working for Premier Prints in 1996. The 
three Hodges brothers, Zeke, Johnny 
and Billy, each owned a one-third share 
in the business. Cherry began work on 
the production side but in 2004-2005 
transitioned to sales and became both 
the General Manager (production) and 

the Sales Manager. The company’s 
financial fortunes took a turn for the 
worse after 2013 (which was their 
most profitable year). There was some 
difference of opinion between Cherry, 
who was not “out” on the job, and 
Zeke, who was allegedly an outspoken 
homophobe, about the strategic 
direction the company should take to 
reverse the decline in demand for their 
product. Cherry maintained that he kept 
his sexual orientation a secret at work 
because he feared Zeke’s reaction. In 
March 2018, Cherry was shifted back 
to sales full-time, his understanding 
being that he was to work on building 
customer relationships to turn around 
the company’s fortunes. In September 
2019, he married his husband, Cameron. 
He alleges that until his marriage, 
nobody at the company knew he was 
gay, and that after the word got around, 
Zeke in particular was “shocked” and 
virtually stopped talking to him. The 
company cited two incidents from late 
2019 that ultimately led to their “laying 
off” Cherry. One involved a business 
lunch meeting with a major customer at 
which Zeke expressed appreciation for 
their continued business, not realizing 
that their account was significantly 
passed due, something within Cherry’s 
bailiwick as Sales Manager but that 
Cherry had not told Zeke prior to 
the meeting. Cherry alleged that at 
the time he was not aware of the 
customer’s dilatory payment record. 
The second incident involved Cherry 
taking Cameron, his husband, along to 
a trade show in North Carolina without 
getting permission from the owners, 
and allegedly involving Cameron in 
conducting business for the company at 
the trade show. On April 13, 2020, he was 
advised that he was being laid off. He 
filed his complaint on March 24, 2021, 
claiming he was dismissed because 
of his sexual orientation. Although he 
did not amend his complaint to add a 
retaliation claim, he later learned that 
this was really a dismissal, because 
after the company found out that he 
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had filed a discrimination claim, they 
decided they would not recall him from 
layoff. Thus, he raised a retaliation 
issue in litigating about the motion, but 
the judge faulted him for not seeking 
to amend his complaint. (He claimed 
he didn’t amend because the time for 
amendment had expired, but the judge 
pointed out that parties frequently move 
to amend a claim late, and granting such 
motions is within the discretion of the 
court.) On the merits, Judge Aycock 
found that there were material factual 
issues so summary judgment was 
not appropriate. There was a dispute 
of fact about when the company’s 
owners found out that Cherry was gay. 
He claimed nobody knew until after 
he married, while they claimed that 
they had known he was gay for years. 
Against this Cherry posed Zeke’s 
shocked reaction to his marriage and 
subsequent hostility, together with 
Zeke’s history of homophobic remarks 
and jokes. Other employees confirmed 
that Cherry being gay was a surprise 
to them until he showed up wearing a 
wedding ring, although there had been 
rumors. Judge Aycock concluded that 
Cherry had managed to allege a prima 
facie case, that the employer’s defense 
of deteriorating job performance would 
be a valid non-discriminatory reason for 
the layoff, but that Cherry’s allegations 
supporting a pretext argument were 
such that “a reasonable jury could 
find that Cherry’s sexual orientation 
played a role in the adverse employment 
action. In other words, questions of fact 
remain, thereby rendering summary 
judgment inappropriate,” and Cherry 
is permitted to proceed to trial on the 
discrimination claim. One suspects that 
Judge Aycock is hoping that this ruling 
will incentivize settlement negotiations. 
Cherry is represented by Jim D. Wade 
III, Rachel Pierce Wade, and Ronnie 
Lee Woodruff, of Wade & Associates, 
PA, Tupelo, Mississippi. Judge Aycock, 
a former chief judge of the district court, 
was appointed by President George W. 
Bush.

MISSOURI – In Avis v. Hillsboro R-3 
School District, 2022 WL 3026919, 
2022 U.S. Dist. LEXIS 136069 (E.D. 
Mo., Aug. 1, 2022), U.S. District Judge 
Catherine D. Perry granted Leslie D. 
Avis, III’s motion for leave to proceed 
in forma pauperis on his pro se Title 
VII complaint against his employer 
and three fellow employees. In addition 
to granting the motion, Judge Perry 
screened the complaint and directed the 
Clerk of Court to have process served 
on the defendant school district, while 
dismissing claims against individual 
defendants who cannot be sued under 
Title VII. The plaintiff, who identifies 
as bisexual, alleged that the defendants 
“created a hostile work environment by 
retaliating, harassing and disciplining 
him so frequently and severely, and by 
demoting, suspending and terminating 
[his] employment due to [his bisexual 
orientation.” As to specifics, Avis alleged 
that the defendants “made negative 
references to his sexual orientation, 
told him that his ‘kind should not be 
able to be around these kids,’ treated 
him differently from similarly-situated 
employees, and ultimately fired him, 
even though ‘straight’ employees had 
committed infractions that did not 
result in their termination.” On first 
reading, this summary sounded very 
similar to that described by a different 
federal district judge in Colorado (see 
above), who directed a pro se plaintiff 
to submit an amended complaint within 
thirty days that cited more specific 
facts to support her generalized claims 
of Title VII and EPA discrimination: 
name names, state dates, quote 
offensive statements, be sure to allege 
that the defendant is your employer, etc. 
Judge Perry seems more permissive at 
this screening stage, writing, “Plaintiff 
contends that he was harassed, 
retaliated against, and ultimately 
fired due to his sexual orientation as 
a bisexual individual. The Court must 
accept these allegations as true, and 
make all reasonable inferences in 
plaintiff’s favor. Furthermore, because 

plaintiff is a self-represented litigant, 
the court must hold his complaint to 
less stringent standards than formal 
pleadings drafted by lawyers. Therefore, 
the Court will direct the Clerk of Court 
to issue process on defendant Hillsboro 
R-3 School District.” 

MISSOURI – U.S. District Judge 
Matthew T. Schelp, who was appointed 
by President Donald J. Trump, denied 
a preliminary injunction to plaintiffs 
challenging the Wentzville R-IV School 
District’s policy of allowing parents, 
guardians, and students to “initiate 
challenges to library materials.” C.K.-W. 
v. Wentzville R-IV School District, 2022 
WL 3138989, 2022 U.S. Dist. LEXIS 
139554 (E.D. Mo., Aug. 5, 2022). At 
the start of his opinion, Judge Schelp 
said that the plaintiffs mischaracterized 
the case as being about book-banning. 
Minimizing the impact of the district’s 
policy, he wrote: “Rather, through a 
policy enacted by its elected school 
board, the District allows librarians 
to use their best judgment to remove 
books in select scenarios, and, through 
another policy, the District temporarily 
has removed a limited number of 
other books while it determines their 
propriety for inclusion in the District’s 
libraries.” Yeah, we know what this is 
all about. Angry parents demanding 
that books be removed from school 
libraries, and timorous administrators 
and board members bowing to their 
wishes. Censorship! The judge says – 
irrelevant to the point of the lawsuit, 
actually – that the policy “does not ban 
the District’s students from reading the 
books at issue here. Nor does it ban 
students from acquiring the books or 
lending the books to others. Students 
may borrow the books from the public 
library or from a friend or neighbor. 
They likewise are free to purchase 
the books. The policy does not even 
ban students from bringing the books 
at issue to the District’s schools. Nor 
does it ban students from discussing the 
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books at school during their free time 
or encouraging others to read them.” 
So, what? The issue in this case is really 
about angry parents scaring public 
schools into removing books from their 
library collections. If the books are 
already in the collections, presumably 
the school librarians exercised their 
professional judgment to acquire them. 
And a policy that dictates that books 
be removed from the collection at the 
instigation of parents or others – even 
if only temporarily – means making 
them unavailable to students who 
would not otherwise know about them 
or have the means to acquire them. 
Judge Schelp decided that the plaintiffs 
do not have a viable 1st Amendment 
claim, criticized the main Supreme 
Court opinion on which they relied 
– Board of Education, Island Trees 
Union Free School District No. 26 v. 
Pico, 457 U.S. 853 (1982) – and insisted 
that under Pico, “school officials 
certainly may remove books based on 
the books’ ‘educational suitability’ or 
if the books are ‘pervasively vulgar.’” 
Do you discern a bright line test here? 
“Plaintiffs have provided only rank 
suspicion to try to show that the District 
intended to deny students access to 
ideas with which the District disagreed, 
let alone that that intent was the decisive 
factor in decision.” Reading further, of 
course, as the judge describes the three 
books that the District permanently 
pulled, one finds out what is at issue: 
Fun Home, All Boys Aren’t Blue, 
and Heavy: An American Memoir. 
Depictions of sexuality, and especially 
gay sexuality, which are under attack 
in the sex-panic being instigated by 
conservative politicians as part of their 
culture wars. At any rate, we doubt that 
an appeal to the 8th Circuit is going to 
change this result. The plaintiffs sought 
a preliminary injunction that would 
block the school board’s policy from 
going into effect, and an order to restore 
the books that were removed. The court 
said no. ACLU attorneys represent the 
plaintiffs.

NEBRASKA – In Meints v. City of 
Wymore, 2022 WL 3088556, 2022 U.S. 
Dist. LEXIS 138117 (D. Neb., Aug. 3, 
2022), four individuals claimed they 
were employed by the city’s Emergency 
Medical Service (EMS) operation at 
various times between 2015 and 2020. 
One plaintiff is a woman claiming she 
was subjected to sexual harassment by a 
male supervisor and that her complaints, 
both within the agency and to the 
mayor (a named defendant), were not 
taken seriously and ended up provoking 
her termination. Another plaintiff, a 
transgender man who “manifests a 
nonconforming gender appearance, 
actions and behavior,” claimed he was 
subjected to “egregious and continual 
verbal and written sexual harassment 
and gender discrimination.” The third 
plaintiff, a gay man “who does not 
meet the sexual stereotypes males 
are expected to present, and has non-
conforming gender appearance, actions 
and behaviors” alleged that a male 
supervisor subjected him to continual 
inquiries about his sexual preferences 
and practices and asked the other 
plaintiffs about whether he attended 
“LGBT parties.” He claims to have 
suffered retaliation after opposing and 
reporting what he experienced, resulting 
in his termination. The fourth plaintiff, 
who claims he witnessed the defendant’s 
conduct that was the subject of the other 
plaintiffs’ complaints, asserts that he 
was constructively discharged due to 
his association with the other plaintiffs 
causing him to be subjected to threats 
of physical violence, harassment, and 
derogatory comments affecting his 
ability to do his job. The complaint alleges 
violations of Title VII, the Nebraska Fair 
Employment Practices Act, and 42 USC 
Section 1983 on claims of violations of 
the 1st and 14th Amendments. Defendants 
are the City, its mayor, the EMS 
operation, and named individuals in 
their individual capacity. District Judge 
John M. Gerrard dismissed some aspects 
of the complaint but refused to dismiss 
most of the claims. The fourth plaintiff 

was dismissed from the case for failure 
to exhaust administrative remedies by 
filing an agency discrimination charge. 
Quite a bit of discussion was required 
to work through various of the claims 
because of the continuing lack of a U.S. 
Supreme Court or 8th Circuit decision 
clearly establishing equal protection 
rights for LGBT people, which would 
be particularly relevant to the question 
whether individual defendants are 
entitled to qualified immunity on 
constitutional claims. (The individual 
defendants, of course, cannot be sued 
under Title VII, where liability is solely 
placed on the employing entity, in this 
case allegedly the city’s EMS operation.) 
The defendants argued that Title VII 
claims must be dismissed because the 
plaintiffs were “volunteers” with EMS, 
not “employees,” but the court held 
that since plaintiffs all alleged in their 
complaint that they were employees, 
that must be presumed in deciding 
on the motion to dismiss. As to the 1st 
Amendment claims, defendants argued 
that the internal complaints made by the 
plaintiffs were not protected speech, but 
the court found that the factual allegations 
were sufficient to show speech on a 
matter of public concern transcending 
the individual plaintiffs’ interests, shown 
by their complaining outside EMS to the 
mayor. Similarly, the court found that 
the plaintiffs’ allegations were sufficient 
for a municipal liability claim to survive 
the motion to dismiss as well. Plaintiffs, 
whose amended complaint seems to 
have been very competently composed 
and creatively supported in arguments 
by counsel Vincent M. Powers of 
Lincoln, Nebraska, mainly beat back 
the defendants’ attempts to get the case 
dismissed, with only minor exceptions. 
Judge Gerrard, who was appointed 
by President Barack Obama, recently 
completed service as chief judge of the 
district court. 

NEW YORK – In Matter of Chester HH v. 
Angela GG, 2022 N.Y. App. Div. LEXIS 
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4876, 2022 NY Slip Op 05002, 2022 
WL 344008 (N.Y. App. Div., 3rd Dept., 
Aug. 18, 2022), an Appellate Division 
panel unanimously reversed a March 
14, 2022, decision by Tomkins County 
Family Court Judge Scott A. Miller, who 
had dismissed a petition by Chester HH 
(herein father) seeking a modification 
of a Michigan custody order that gave 
his ex-wife, Angela GG (herein mother), 
sole physical custody of the couple’s 
child. Father, with whom child was 
visiting in New York, sought to modify 
the Michigan order on an emergency 
basis, making numerous allegations 
supporting claims of neglect and abuse 
of the child by mother and members of 
mother’s family. Judge Miller granted 
father temporary sole legal custody and 
primary placement, issued a temporary 
order of protection, and ordered the 
Department of Social Services to 
investigate father’s allegations. Mother 
promptly moved to dismiss, asserting 
lack of jurisdiction by the N.Y. court 
over a child whose residence was in 
Michigan. Judge Miller agreed that 
he lacked jurisdiction and dismissed 
father’s petition, denying father’s request 
to hold a hearing to determine whether 
returning the child to her mother would 
risk imminent harm to the child. Father 
appealed. The 3rd Department panel 
of five judges reversed, finding that 
father’s allegations, deemed to be true 
for purposes of deciding a dismissal 
motion, raised sufficient issues to 
require a hearing. It criticized the 
Family Court for relying on a Michigan 
agency report which failed to address 
many of the issues raised by father, 
including, as pertinent to Law Notes 
interest, that the child’s maternal uncle 
“was verbally abusive toward the child 
– including regarding the child’s sexual 
orientation – and that the uncle may 
have sexually assaulted and/or raped 
the child on two occasions,” and that 
“the child’s maternal grandmother was 
verbally abusive and unsupportive of the 
child’s gender identity.” “We conclude 
that the father alleged sufficient facts 

to warrant a hearing as to whether an 
imminent risk exists,” wrote Justice 
Reynolds Fitzgerald for the panel. 
Also, “cognizant of the imminent 
start of the new school year and the 
importance of the child being settled in 
the proper school district, we remit for 
Family Court to conduct such a hearing 
forthwith.” Father is represented by 
Lisa K. Miller of McGraw, NY. Thomas 
G. Shannon of Citizens Concerned for 
Children, Inc., was appointed attorney 
for the child. Christopher Hammond of 
Cooperstown represents the mother. 

NEW YORK – U.S. District Judge Ann M. 
Donnelly dismissed without prejudice 
federal claims asserted against Grindr, 
LLC, and Aaron Weinreb by a John Doe 
plaintiff in Doe v. Grindr, LLC, 2022 
WL 3139101 (E.D.N.Y., Aug. 5, 2022). 
Doe asserted federal claims under 
the Trafficking Victims Protection 
Act, the Racketeer Influenced and 
Corrupt Organizations Act (RICO), 
and New York state law. Quoting Judge 
Donnelly: “Weinreb, a 48-year-old 
man, used Grindr between May 2019 
and October 2019 to meet and have sex 
with two minors.” He subsequently pled 
guilty to various federal and state laws, 
“acknowledging that he knowingly 
and intentionally persuaded, induced, 
enticed and coerced an individual to 
travel in foreign commerce to engage 
in a Criminal Sexual Act in the Third 
Degree,” and was sentenced to 54 
months imprisonment, 10 years of 
supervised release, and fines and 
restitution. Doe “claims he is one of 
Weinreb’s victims and that Grindr 
‘knowingly facilitates and contributes 
to sexual abuse, rape and trafficking of 
minor children for profit by failing to 
warn underage users and their parents 
that its sex platform is frequently used by 
pedophiles and other sexual predators 
to sexually abuse minor children’ and 
by ‘intentionally making signing up 
easy for prospective users, including 
those who are underage.’” The federal 

claims are all against Grindr, the state 
claims against Weinreb. Grindr sought 
a pre-motion conference before moving 
to dismiss and pointed out that Doe’s 
factual allegations would not state a 
viable case under either federal statute, 
further asserting a defense under 
Section 230 of the Communications 
Decency Act. After the judge discussed 
the claims with the parties and Grindr 
filed its motion to dismiss, Doe wrote 
the court withdrawing his federal 
causes of action as against Grindr and 
asked the court to advise whether it 
would retain jurisdiction of the state law 
claims. Ultimately, in this opinion, the 
judge explains why she has dismissed 
the federal claims “without prejudice” 
and will not retain jurisdiction of the 
state law claims against Weinreb. 
Grindr’s motion to dismiss was denied 
as moot. 

NEW YORK – N.K., a Bronx resident 
who was born in Georgia, filed an ex 
parte petition under N.Y. Civil Rights 
Law Articles 6 and 6A for leave to 
“change their name and sex designation 
on their New York identification and 
their Georgia-issued birth certificate,” 
according to a summary of N.Y. City 
Civil Court Judge Jeffrey S. Zellan’s 
opinion, In re N.K., reported by the New 
York Law Journal on August 19, 2022, 
p. 17, col. 1, see 2022 NYLJ LEXIS 
875. Judge Zellan granted the petition 
for name change and the application 
“to change their sex designation to the 
gender neutral, non-binary gender ‘X’ 
on all New York-issued identification” 
under N.Y. Civ. Rts. L. 63 and 67-a. As to 
the birth certificate, states the summary, 
“The court granted the petitioner 
leave to change the name on their 
birth certificate because the court has 
express jurisdiction to authorize name 
change petitions in New York and grant 
authority, under Georgia law, to directly 
amend petitioner’s out of state birth 
certificate.” The grant however was “to 
amend the sex designation on their birth 
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certificate to the extent that a gender-
neutral designation is available, finding 
that no Georgia law expressly addressed 
the issue the state’s registrar allows for 
discretionary amendments.” Well, this 
seems to leave things somewhat up in 
the air. How is the Georgia registrar 
going to react to an application by N.K. 
to change the Georgia birth certificate 
pursuant to the N.Y. Civil Court order? 
We found this one puzzling to think 
about. The Law Journal report does not 
identify counsel for N.K.

NEW YORK – Long-time Law Notes 
readers may remember the case of 
Jenkins v. Miller, 912 A.2d 951 (Vt. 
2006), a dispute between former lesbian 
partners concerning custody and 
visitation of the child born during the 
term of their Vermont civil union, which 
took a dramatic turn when Lisa Miller, 
the birth mother, moved to Virginia, 
renounced being a lesbian, resisted 
visitation orders by the Vermont courts 
and ultimately absconded with the 
child to Nicaragua, with the assistance 
of Philip Zodhiates. Zodhiates was 
subsequently convicted by a jury on 
counts of conspiracy to obstruct parental 
rights, in violation of 18 USC 371, 
and international parental kidnapping 
and aiding and abetting international 
parental kidnapping, in violation of 
the International Parental Kidnapping 
Crime Act. Zodhiates was sentenced 
on March 22, 2017, to 36-months in 
prison and a year of supervised release, 
with sentencing being stayed pending 
his appeals. The 2nd Circuit affirmed 
his conviction and the Supreme Court 
denied cert. He filed a motion pro se 
with the district court in June 2019, to 
vacate or reduce his sentence, claiming 
ineffective assistance of trial counsel 
and seeking an evidentiary hearing 
in which his trial counsel could be 
cross-examined, in case the court was 
inclined to rule against him on the 
motion papers. Senior U.S. District 
Judge Richard Arcara denied the 

motion without a hearing in Zodhiates 
v. United States, 2022 U.S. Dist. LEXIS 
151516, 2022 WL 3605957 (W.D. N.Y., 
Aug. 23, 2022). Although Zodhiates 
had been released from custody in June 
2021 (and the year of supervision ended 
in June 2022), Judge Arcara rejected the 
government’s suggestion that the case 
was now moot, because Zodhiates was 
challenging his underlying conviction, 
not just the sentencing. Judge Arcara 
wrote a detailed explanation of why 
Zodhiates had been deprived of effective 
representation by his trial counsel. The 
judge was appointed to the district court 
by President Ronald W. Reagan.

OREGON – David Paul Eaton filed a 
pro se petition for change of name and 
legal change of sex in Marion County 
Circuit Court, where it was heard by 
Judge Janet A. Klapstein. Eaton was on 
trial for murder. Referencing that fact, 
his petition stated: “[Petitioner] in no 
way wishes to delay, or otherwise affect 
[the pending criminal case]. [Petitioner] 
asks that this name change not take 
effect until [the pending criminal 
case] is finished in Marion County, if 
possible.” Judge Klapstein denied the 
petition, stating: “Applicant is seeking 
FUTURE name change, to follow 
completing of trial for murder. There is 
no statutory provision for future name/
gender changes, and it is presently 
unknown when said murder trial will 
conclude. Applicant may resubmit 
motion at appropriate future date once 
trial is completed.” Eaton appealed, 
and the Court of Appeals of Oregon 
agreed with him that his application 
was improperly denied on the grounds 
stated. In the Matter of Change of 
Name of David Paul Eaton, 321 Or. 
App. 318 (Aug. 10, 2022). Writing for 
a unanimous four-judge panel, Judge 
Steven Powers wrote, “We conclude 
that the pleadings are susceptible to 
more than one interpretation, including 
one in which petitioner was expressing a 
preference as to when the name change 

took effect rather than requesting only 
a future name change. Thus, the trial 
court erred in dismissing the petition.” 
The court premised the ruling on 
Oregon Rules of Civil Procedure 12 
which provides that “all pleadings shall 
be liberally construed with a view of 
substantial justice between the parties.” 
The court remanded for the trial court 
to consider the merits of the petition 
for a simultaneous change of name and 
legal change of sex. 

OREGON – U.S. District Judge Ann 
Aiken denied a motion to dismiss and 
certified a class action in Wyatt B. v. 
Brown, 2022 WL 3445767, 2022 U.S. 
Dist. LEXIS 147091 (D. Or., Aug. 17, 
2022), a wide-ranging challenge to the 
“dysfunctional” Oregon child welfare 
and foster care systems. A substantial 
part of the opinion concerns challenges 
to the proposed expert witnesses 
proffered by the parties, with the judge 
discussing each in detail and sustaining 
challenges to some of them. Another 
issue discussed was the standing of 
plaintiffs, some of whom had aged 
out of the system or been successfully 
adopted. The court decided that this is 
one of those cases in which the status 
of plaintiffs may be transient in light of 
the anticipated length of the litigation, 
so the case could continue despite the 
“mooting” of some individual claims, 
otherwise the claimed deficiencies in 
the system could never be addressed. 
On the class action certification, one of 
the problems was the wide variety of 
children in the system and the issue with 
respect to how their cases are handled, 
but in the end the judge agreed to certify 
a general class action with defined 
subclasses. One of the subclasses is 
“SGM Subclass,” define as follows: 
“All member of the General Class who 
identify as sexual or gender minorities, 
including lesbian, gay, bisexual, queer, 
transgender, intersex, gender non-
conforming, and non-binary children.” 
Plaintiff “Bernard G.” was named 
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a Class Representative for the SGM 
Subclass. Class counsel are attorneys 
from A Better Childhood, attorneys 
from Disability Rights Oregon, and the 
law firm Davis Wright Tremaine LLP. 

PENNSYLVANIA – Julie Graham, an 
employee of a Veterans Medical Center 
in Lebanon County (the VA), is HIV-
positive. While working as a licensed 
practical nurse, “she began a sexual 
relationship with another employee” 
without disclosing her HIV-status to 
the other employee. In December 2013, 
criminal charges were filed against her 
and the VA suspended her without pay 
pending the outcome of the criminal 
proceeding. After a few months most 
of the criminal charges were withdrawn 
and Graham entered an accelerated 
rehabilitative disposition program, 
after which all charges against her were 
dismissed and expunged on completion 
of the program, and she was allowed to 
return to work. She then asked the VA 
to give her “back pay, leave benefits, 
contributions to retirement, updated 
accuracy of her employment file and 
removal of reprimands in her file,” as 
well as award a step increase in her pay 
that she would have received if she was 
not suspended. VA turned her down; she 
claimed it was due to bias against her 
for being HIV-positive, and sued pro se 
under the Americans with Disabilities 
Act, seeking damages, an order 
expunging information and documents 
from her personnel record, and attorney’s 
fees and costs. In Graham v. Kadel, 
2022 WL 3142607 (M.D. Pa., Aug. 5, 
2022), U.S. Magistrate Judge Susan E. 
Schwab granted the VA’s motion for 
summary judgment. The reasoning was 
that if the suspension was appropriate 
in the circumstances – that Graham 
was charged with criminal offenses 
for which she could be imprisoned if 
convicted – then no damages or back-
pay were due. Judge Schwab found 
that the case came down to pretext; 
the employer stated legitimate grounds 

for the suspension, so the burden was 
on Graham to show that the reasons 
stated were a pretext for discrimination. 
Schwab held that Graham filed to show 
pretext.

PENNSYLVANIA – The John Doe 
plaintiff in Doe v. Pennsylvania 
Department of Corrections, 2022 WL 
3219952 (M.D. Pa., Aug. 9, 2022), is 
a former Pennsylvania Corrections 
Officer who was transitioning female-
to-male on the job. Doe alleges that he 
encountered a hostile work environment 
after he made known his intention to 
transition, and that ultimately things 
became so unbearable that he was 
forced to quit. He alleged violations of 
Equal Protection and the Rehabilitation 
Act, Sec. 504 (29 USC 794). The events 
in question occurred from 2013 to 2017. 
Doe did not allege violations of Title VII, 
which is not surprising since at the time 
he filed suit it was not yet established 
that gender identity discrimination 
violates Title VII. Chief U.S. District 
Judge Matthew W. Brann rules in this 
opinion on the employer’s motion for 
summary judgment. The court found 
that Doe’s factual allegations sufficed 
to withstand the summary judgment 
motion on his principal claims under 
Equal Protection and Section 504 for 
a hostile environment and constructive 
discharge. However, the court found that 
some of the named defendants had to be 
dismissed from the case because Doe 
had not made specific factual allegations 
that would subject them to individual 
constitutional liability as required for 
the Equal Protection Claims, and the 
Section 504 claims can run only against 
the employer entity, not individual 
defendants. Part of the Section 504 
claim had to do with alleged failure to 
accommodate a disability. Accepting 
Doe’s assertion that gender dysphoria is 
a disability for this purpose, the court 
found that the employer had met its 
reasonable accommodation obligations 
regarding the two subjects of Doe’s 

claims: male facility access and male 
pronouns. Based on the undisputed 
facts, employer representatives met 
frequently with Doe to discuss the 
transition process and were generally 
supportive of him, most of his problems 
relevant to the hostile environment issue 
stemmed for the actions of co-workers 
and low-level supervisors, and the court 
concluded that the requirements the 
employer established were reasonable 
in the circumstances: that Doe would be 
provided with access to male restroom 
and locker room facilities once he 
submitted a “gender confirmation letter” 
and designated a “gender-presentation 
date” when he would officially identify 
as male based on the progress of his 
transition, and as to pronouns, the 
difficulty was with co-workers who 
would misgender Doe. He was told that 
“if the conservations elevate to the use of 
derogatory terms or speech” he should 
report them to appropriate management 
officers, and repeated misgender when 
a co-worker was told not to do it should 
be reported to supervision, who “would 
take care of it.” In his complaint, Doe 
alleged that the Corrections Department 
required him to “list his prosthetic penis 
on a gate clearance form, prevented him 
from conducting pat searches on other 
officers, and prevented him from using 
a male locker room and bathrooms.” 
He did not mention the prosthetic penis 
issue or the pat searches issue in his 
brief opposing summary judgment, 
however, and the court decided these 
would not figure into the analysis of 
his accommodation claims, which were 
thus limited to male facilities access 
and misgendering. Thus, the employer’s 
motion for summary judgment was 
granted in part and denied in part, and 
Doe’s claims under Equal Protection 
and the Rehabilitation Act are cleared 
for discovery and trial, unless a 
settlement can be reached. Plaintiff Doe 
is represented by Graham F. Baird, Law 
Offices of Eric A. Shore, Philadelphia. 
Judge Brann was appointed by President 
Barack Obama.
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CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

ALABAMA – Judge Terry F. Moorer of 
the U.S. District Court for the Southern 
District of Alabama rejected a petition 
for habeas corpus by Donald Dwayne 
Whatley, who was sentenced to death 
by a jury after pleading guilty to murder 
charges in the case of an egregiously 
brutal murder of a gay man whom 
Whatley had picked up outside a gay bar 
with the intention of robbing. Whatley’s 
confession includes the following: “We 
were talking and he put his hand on my 
leg. That just freaked me out so I hit 
him with my fist. It knocked him down 
so I got up on top of him and hit him a 
couple of more times and then I started 
choking him. I thought at that point he 
was dead. So I took his pants off of him 
but he started moaning. When he did 
that I jumped in his car and ran over his 
head a couple of times.” He then stole 
the car, went through the decedent’s 
pants pockets to extract money from his 
wallet and ditched the car and burned it. 
He was questioned by police two years 
later when DNA evidence connected 
him with the murder. His conviction and 
death sentence were affirmed on direct 
appeal by the Alabama Court of Appeals 
and the U.S. Supreme Court. He raised 
numerous issues around the trial and 
the performance by defense counsel in 
his petition for habeas corpus, but Judge 
Moorer rejected all of his arguments in 
a long and detailed opinion. Whatley v. 
Dunn, 2022 WL 3907728 (S.D. Ala., 
Aug. 31, 2022).

GEORGIA – Matthew Tyrel Lance 
was convicted under Ga. Code 16-
6-2(a)(1) of sodomy arising from his 
“forcing” a woman to perform oral 
sex on him. The state appellate court 
upheld his conviction. He filed a habeas 
corpus petition in the U.S. District 
Court, Northern District of Georgia, 

arguing that the state appellate court 
erred because “it allowed him to be 
convicted without a valid indictment 
for something that was legally protected 
by his constitutional right to privacy.” 
He argued that the indictment “failed 
to reference force or lack of consent as 
an element of the offence,” and that the 
statute is unconstitutional because it 
has no lack-of-consent requirement, an 
“essential element of the crime.” The 
federal district court denied his petition. 
He appealed to the 11th Circuit, a panel 
of which affirmed the district court’s 
order denying Lance’s habeas corpus 
petition in Lance v. Warden, 2022 U.S. 
App. LEXIS 23660, 2022 WL 3643499 
(11th Cir., Aug. 24, 2022). Apparently, 
the Georgia Supreme court’s decision 
in Powell v. State, 510 S.E.2d 18 (Ga. 
1998), which held that prosecution under 
Ga. Code 16-6-2(a)(1) for private non-
commercial consensual acts of sodomy 
would be unconstitutional, did not inspire 
the legislature to revise the provision to 
require that the charged conduct lack 
consent. In a subsequent case, Howard 
v. State, 527 S.E.2d 194 (Ga. 2000), 
the court clarified that Powell “struck 
down the sodomy statute insofar as it 
applies to private, non-commercial acts 
between consenting adults.” “Assuming 
that Lance’s indictment erroneously 
omitted an element of the offense, lack 
of consent, harmless error analysis 
applies to the error,” wrote the 11th 
Circuit panel in a per curiam opinion. 
“The record shows that any error in 
the indictment was harmless because 
it did not substantially influence the 
jury’s verdict.” The court found that 
Lance was on notice as to what he had 
to defend against, as demonstrated by 
his conduct at trial where he argued that 
the victim consented and asserted that 
the “whole case was about consent.” 
The judge so charged the jury. And the 
victim testified “that she did not want 
Lance’s penis in her mouth, he forced 
her to keep his penis in her mouth, and 
she stated that she did not consent to 
him putting his penis in her mouth.” 

Q.E.D. So now bored law students 
amusing themselves by using “penis” as 
a search term to see what “turns up” on 
Westlaw or Lexis will have something 
recent to read. The court decided this 
case without scheduling a hearing. The 
panel consisted of Circuit Judges Jill 
Pryor (appointed by President Barack 
Obama), Elizabeth Branch (appointed 
by President Donald J. Trump), and Joel 
Dubina (a senior judge appointed by 
President George H.W. Bush). 

OHIO – Jeremy Kindle and his husband 
Scott Steffes had nine children living 
with them in May of 2020, three of 
whom they had adopted, three of whom 
were foster children, and three who were 
displaced when their legal guardian 
suffered a residential fire. A 12-year-old 
told the police that Kindle and Steffes 
were having sex with the children and 
having the children engage in sex with 
each other. A subsequent investigation 
turned up the facts that both Kindle 
and Steffes are HIV-positive, that the 
sex they were having with the children 
included oral and anal sex, as well as use 
of sex toys, and that the men “bribed the 
children with money gifts to engaged in 
the sexual acts and to stay quiet about 
them.” Children also revealed that 
the men permitted them to regularly 
smoke marijuana and consume alcohol. 
When police confronted Kindle, he 
attempted suicide by cutting “his own 
neck open with a small circular saw,” 
but he survived and under interrogation 
“admitted to engaging in sexual conduct 
with certain children.” The opinion for 
the Ohio 3rd District Court of Appeals 
in State of Ohio v. Kindle, 2022-Ohio-
2991, 2022 WL 3714435, 2022 Ohio 
App. LEXIS 2844 (Aug. 29, 2022), by 
Justice Stephen R. Shaw mentions that 
Steffes admitted to engaging in sexual 
acts with several of the children, but that 
he had not had sex with the “youngest 
ones” and he claimed Kindle had sex 
with the children more frequently than 
Steffes. The rest of the opinion concerns 
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solely Kindle’s appeal of the sentence 
imposed in the Allen County Common 
Pleas Court in response to his plea 
bargain on 20 counts (down from the 65 
counts in the indictment). The trial judge 
determined that consecutive sentences 
were appropriate, totaling a minimum 
of 94 years. Kindle unsuccessfully 
appealed the sentence, striking 
out on claims of double jeopardy, 
challenging the evidence supporting 
the imposition of consecutive sentences, 
and challenging the constitutionality of 
Ohio’s statute on judicial sentencing as a 
violation of the constitutional guarantee 
of trial by jury. Justice Shaw echoed 
the trial judge’s description of Kindle’s 
conduct as “abomination” in explaining 
the appropriateness of consecutive 
sentences which effectively guarantee 
that he will spend the rest of his life in 
prison. His HIV-positive status played 
a significant role in increasing the 
sentence, as the court declined to merge 
the sex charges with the HIV exposure 
charges in calculating the sentences. 
The opinion does not mention the 
sentence imposed on Steffe. Counsel 
for Kindle on this appeal is William T. 
Cramer. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

CALIFORNIA – Here’s another case 
from the dysfunctional Eastern District 
of California. Transgender inmate 
Akiva Avikaida Israel, pro se, sued 
for mistreatment at Mule Creek State 
Prison. Apparently, she had a mail room 
grievance, and she had a dispute with 
the clerk (Padilla), who was the subject 
of the dispute. The Clerk withheld 
property. This led to transphobic verbal 
and physical abuse. Israel also alleged 

filing of false charges against her and 
beatings under the instructions of two 
sergeants (Louie and Walters), resulting 
in her being lifted and slammed violently 
to the ground repeatedly. She was 
also denied medical decontamination 
treatment after exposure to chemical 
agents in the prison yard. She filed in 
December 2021, seeking damages and 
a preliminary injunction. No one has 
been served. In August 2022, U.S. 
Magistrate Judge Deborah Barnes 
screened the complaint and allowed 
Israel to proceed against Padilla in 
Israel v. Newsome, 2022 WL 3368454 
(E.D. Calif., Aug. 16, 2022), on a First 
Amendment retaliation claim under 
Pratt v. Rowland, 65 F.3d 802, 806 
(9th Cir. 1995). [Note: Why Israel sued 
the Governor is not explained]. Judge 
Barnes also allowed Israel to sue the 
two sergeants for excessive force under 
Hudson v. McMillian, 503 U.S. 1, 6-7 
(1992). The sergeants may be liable even 
without striking Israel if they stood by 
or directed others under Lolli v. County 
of Orange, 351 F.3d 410, 41 8 (9th Cir. 
2003). Judge Barnes rules that Israel has 
no cause of action under the Prison Rape 
Elimination Act – but see lead article, 
this issue of Law Notes. Israel also tried 
to file claims for some 100 other trans 
inmates, from whom she said she had 
affidavits. Judge Barnes rules she could 
not represent a class under Russell v. 
United States, 308 F.2d 78, 79 (9th Cir. 
1962). On the decontamination claim, 
Israel fails to plead sufficiently that any 
defendants knew she was in medical 
need. She may amend. Israel is not 
entitled to consideration of preliminary 
relief because too much time has elapsed 
since the excessive force. Judge Barnes 
does not mention that most of this time 
elapsed during the seven months she 
took to screen the complaint. Judge 
Barnes directs the clerk to assign a 
District Judge and gives Israel three 
choices: continue on the approved 
claims, appeal this recommendation to 
the District Judge, or file an amended 
complaint and have it re-screened. 

CONNECTICUT – U.S. Magistrate 
Judge Robert A. Richardson has 
this presumably trial-ready case 
about a transgender prisoner seeking 
confirmation surgery for a ruling on 
expert disclosures. He provides little 
context for his abstract analysis. At issue 
are two reports by defense consultant/
expert Stephen Levine. Levine’s opinion 
on confirmation surgery as an expert was 
disclosed under Rule 26. Defendants 
withheld a separate document, providing 
his somewhat different views on surgery 
as a consultant. Transgender plaintiff 
Veronica-May Clark moved to compel, 
and the trial judge referred the dispute 
to Judge Richardson for a ruling. [Note: 
This decision is not a “recommendation.” 
It stands unless “clearly erroneous or 
contrary to law,” even if the District 
Judge may have ruled differently in the 
first instance. 28 U.S. § 636(b)(1)(A).] 
In Clark v. Quiros, 2022 WL 3716355 
(D. Conn., Aug. 29, 2022), Judge 
Richardson grants the motion to compel 
in part and denies it in part. The opinion 
does not address Levine’s national role 
in transgender litigation, serving as an 
“expert” on gender dysphoria, mostly 
for defendants. Judge Richardson adopts 
a “dual hat” analogy to a consultant 
turned “expert,” with slim district court 
and no circuit authority. Only the D.C. 
Circuit has addressed it – and then in the 
context of executive privilege and the 
role of appointees close to the President. 
Levine’s expertise was discussed at 
length in Norsworthy v. Beard, 87 
F.Supp. 3d 1164, 1181-84 (N.D. Calif., 
2015), where plaintiffs objected to 
his testimony under Daubert, for 
failure to make disclosures of what he 
reviewed, and for his unfamiliarity with 
the plaintiff. The court allowed the 
testimony for purposes of a preliminary 
injunction, noting that Levine’s view 
that Norsworthy was responsible for her 
own gang rape affected his credibility 
and may not be permitted before the 
jury. Levine also testified in Koselik 
v. Spencer, 774 F.3d 63, 77-80 (1st Cir., 
2014) (en banc) (saying that surgery 
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“may” be needed in some cases but not 
for Koselik). This opinion was lifted 
and made “absolute” by the Fifth Circuit 
in Gibson v. Collier, 920 F.3d 212, 224 
(5th Cir. 2019), but it was rejected by 
the Ninth Circuit in Edmo v. Corizon, 
Inc., 935 F.3d 757, 795 (9th Cir. 2019). 
Here, defense counsel admitted that 
there were “two different reports”: one 
for trial and one for defense counsel. In 
this writer’s view, defendants can hire 
Levine as a consultant and keep his 
opinions as protected work product; or 
they can call him as a trial expert and 
make the disclosures needed for proper 
cross-examination. On the facts of this 
case, they cannot both call him as an 
expert and withhold the disclosures 
about Clark – particularly when Levine 
talked about a “pathway for surgery” 
in his deposition. The ruling – that 
Levine’s second report need only be 
disclosed to the extent defendants 
intend to use it at trial, seems wrong. 
Defendants had to know, given Levine’s 
history, that he might eventually wear 
“dual hats” (as Judge Richardson puts 
it) in this case. Even Judge Richardson 
finds: “The contract between Dr. 
Levine and defendants makes clear 
that Dr. Levine was retained as both ‘a 
confidential attorney-consultant’ and an 
‘expert psychiatrist witness.’” He then 
rules that defendants can use Levine 
at trial without Rule 26 disclosures of 
his “confidential” reports to defense 
counsel.  Judge Richardson observes 
that a “dual hat” expert can “don” and 
“doff” her expert/consultant status, 
citing S.E.C. v. Rio Tinto PLC, 2021 WL 
2186433, at *4 (S.D.N.Y., May 28, 2021). 
In Rio Pinto, the securities expert was 
hired for different reasons at different 
times. An expert “could be retained to 
testify and in addition to advise counsel 
outside of the subject of his testimony. 
Under such a circumstance it might 
be possible to claim a work-product 
privilege if this delineation were clearly 
made,” quoting Beverage Marketing 
v. Ogilvy & Mather Direct Response, 
Inc., 563 F. Supp. 1013, 1014 (S.D.N.Y. 

1983). The party resisting disclosure 
has the burden and must show either 
that the expert did not review the 
materials sought in reaching her opinion 
because they were not available at that 
time; or that depositions or affidavits 
establish clearly that the expert never 
considered the withheld document in 
formulating her opinion. Thieriot v. 
Jaspan Schlesinger Hoffman LLP, 2011 
WL 4543308, at *3 (E.D.N.Y., Sept. 
29, 2011); Schwab v. Philip Morris 
USA, Inc., 2006 WL 721368, at *3 
(E.D.N.Y., Mar. 20, 2006). The parts of 
the second report that address past care 
are disclosable, but those pertaining to 
future injunctive relief are not. Judge 
Richardson cites no authority for this 
portion of his opinion. Again, it seems 
wrong, for the same reasons. Clark is 
represented by Finn, Dixon & Herling, 
LLP (Stamford); ACLU Foundation 
of Connecticut (Hartford); Sabatini & 
Associates (Newington); and James 
Owen Gaston (Bridgeport).

IDAHO – Congress has authorized 
two federal district court judges for 
the District of Idaho. 28 U.S.C. §§ 92, 
133. Chief Judge David C. Nye (whose 
original appointment by President 
Obama expired and who was reappointed 
by President Trump) is the only active 
judge. Judge B. Lynn Winmill (who 
presided over the Edmo transgender 
prisoner litigation) took senior status in 
August of 2021; no successor has been 
nominated. Judge Winmill screened the 
pro se complaint of transgender prisoner 
Kay Lynn Dana, and he allowed the 
case to proceed. It was reassigned to 
Judge Nye, who dismisses it for the 
second time in Dana v. Tewalt, 2022 
WL 3598311 (D. Idaho, Aug. 23, 2022). 
Dana found counsel after her complaint 
passed screening. They amended the 
complaint. Law Notes wrote a lengthy 
and highly critical article about Judge 
Nye’s dismissal of the First Amended 
Complaint, “Idaho Federal Judge 
Rejects Transgender Inmate’s Medical 

and Other Claims, Despite Ninth 
Circuit Ruling in Edmo v. Corizon” 
(May 2020, pages 7-9), reporting Dana 
v. Tewalt, 2020 WL 1545786 (D. Idaho, 
Apr. 1, 2020). Among other criticisms, 
Judge Nye was faulted for exceeding the 
boundaries between a motion to dismiss 
and a motion for summary judgment. He 
allowed Dana to file a motion to amend, 
writing that she should attach her Second 
Amended Complaint as an Exhibit to 
the motion, to which defendants could 
respond, without the need for a formal 
motion to dismiss, writing: “This will 
save time and resources.” [Docket 
86.] Dana complied in June of 2020, 
naming twenty-two additional IDOC 
defendants and attaching portions of 
redacted IDOC records and an expert 
report about Dana from Dr. Randi 
Ettner (who was an expert witness in 
Edmo). The redactions and the single 
visit with Ettner suggest that Dana was 
limited to “discovery” that counsel 
could obtain through freedom of 
information requests and IDOC visiting 
rules. Defendants did not respond to the 
motion to amend. In December of 2020, 
Judge Nye granted the motion to amend, 
without opposition, observing that the 
second amended complaint omitted 
four weaker claims, did a “good job” 
of filling in the blanks to “satisf[y]” 
the Court’s objections: “it is much more 
detailed; it includes more facts . . . that 
the Court was looking for.” In language 
worthy of Uriah Heep – Dickens, not 
the band (David Copperfield (1850)) – 
Judge Nye then apologizes if defendants 
were misled by the court’s failure 
to order them to respond. They are 
therefore free to let the court know after 
service “if the additions are sufficient 
for Defendants’ purposes.” [Docket 86.] 
The motion to dismiss, opposition, and 
reply were fully submitted by June of 
2021. It took fourteen months for Judge 
Nye to dispense with oral argument 
and to write his 16,000-word ambush 
dismissing all but two minor claims 
about retaliation for complaints under 
the Prison Rape Elimination Act. In 
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the meantime, Dana was released from 
prison, mooting her injunctive claims. 
This writer will not dignify this opus 
with another full-length article because 
nothing much has changed. Despite lack 
of formal discovery, Judge Nye continue 
to refer to defendants’ “justifications” 
for challenged diagnoses and policies. 
Redacted minutes of transgender 
committee meetings show who was 
present for discussions about Dana, but 
they are not sufficiently “particular.” 
Dr. Ettner lacked sufficient familiarity 
with Dana. The opinion is the stuff of 
summary judgment, not F.R.C.P. 12(b)
(6). The court never allowed plaintiff’s 
counsel, as non-moving party, to seek 
discovery under F.R.C.P. 56(d), and 
the two claims that survive preclude an 
appeal from a final judgment. Judge Nye 
pays only lip service to the admonition 
that he must “assume the truth of the facts 
alleged in the complaint.” Fitzgerald v. 
Barnstable Sch. Comm., 555 U.S. 246, 
249 (2009). In this writer’s experience, 
defendants’ failure to oppose the motion 
to amend when it was set up to obviate a 
motion to dismiss would have precluded 
their filing such a motion in most courts. 
It is apparent, for now, that Edmo is not 
going to be replicated in Idaho. Dana 
is represented by Nixon Peabody, LLP 
(San Francisco).

ILLINOIS – Black & Pink is a national 
not-for-profit organization that seeks 
to enhance the rights and information 
available to LGBTQ prisoners, in part 
through publications highlighting 
same for dissemination in American 
prisons and jails. In Black & Pink v. 
Illinois DOC, 2022 WL 3107591 (N.D. 
Ill., Aug. 4, 2022), the Chicago chapter 
of the organization sued the Illinois 
DOC, its Director (Baldwin), and 
others, for widespread censorship of its 
publication in Illinois prisons. The issue 
in this interlocutory decision is whether 
Director Baldwin is entitled to judgment 
on the pleadings as to personal liability, 
for being too far removed from the 

acts of censorship. U.S. District Judge 
Robert M. Dow, Jr., holds that he is 
not. Black & Pink alleges a violation of 
the First and Fourteenth Amendments, 
including an Equal Protection claim. 
The Complaint alleges widespread 
censorship of publications in total, 
in part, and for pretextual reasons – 
“dozens of censorship incidents, in at 
least 11 IDOC facilities, concerning 
publications, letters, and other mailings 
sent by Plaintiff to IDOC prisoners.” 
Baldwin argues that his role (apparently 
conceding some role) in setting 
censorship policies is too remote and 
that he was unaware of individual 
censorship decisions. Plaintiff counters 
that the systemic nature of the censorship 
belies lack of knowledge and creates 
a duty to “correct policies that, when 
enforced, resulted in constitutional 
violations.” Judge Dow essentially 
accepts this argument, at least at the 
stage of a motion to dismiss on the 
pleadings. “[P]ersonal responsibility is 
not limited to those who participate in 
the offending act.” Childress v. Walker, 
787 F.3d 433, 439-40 (7th Cir. 2015), 
but extends to those who “fail to act . 
. . in deliberate or reckless disregard of 
plaintiff’s constitutional rights.” Id. at 
440; see also, Jacobsen v. Illinois Dep’t 
of Transp., 419 F.3d 642, 649 (7th Cir. 
2005); Rascon v. Hardiman, 803 F.2d 
269, 274 (7th Cir. 1986). Judge Dow relies 
heavily on Antonelli v. Sheahan, 81 F.3d 
1422, 1429 (7th Cir. 1996), which found 
no “bright line” on this question, since 
it depends on how commonly the “day-
to-day” violations occur – and refused 
to accept this argument when made by 
the Cook County Sheriff in a case about 
conditions at the Cook County Jail. An 
executive could “be expected to know 
of or participate in creating systemic, 
as opposed to localized, situations.” 
The complaint alleges “widespread 
instances of unlawful censorship” and 
a “potentially systemic problem” behind 
the violations, within the meaning of 
Antonelli. The Director, of course, may 
obtain summary judgment if plaintiff’s 

pleadings fall short after discovery, but 
he is not entitled to judgment on the 
pleadings. Plaintiff is represented by 
Macarthur Justice Center and Bluhm 
Legal Clinic, Northwestern University 
School of Law (Chicago). 

NEVADA – Pro se gay inmate Anthony 
Festa sued for multiple violations of his 
civil rights in Festa v. Gordon, 2022 
WL 3586463 (D. Nev., Aug. 22, 2022). 
U.S. District Judge Andrew P. Gordon 
(Obama) granted summary judgment 
against Festa on most of his claims. 
This case was filed in 2017, Festa has 
been released, and he has moved to 
Utah. He did not file opposition papers 
on summary judgment. He did ask the 
judge to compel discovery from Nevada 
DOC, as to which the court directed 
the parties to “meet and confer” and to 
report any impasse. Festa filed nothing 
further, despite an order setting a 
second deadline for summary judgment 
opposition. Judge Gordon considered 
Festa’s verified Amended Complaint on 
summary judgment, per Lopez v. Smith, 
203 F.3d 1122, 1132 n.14 (9th Cir. 2000) 
(en banc). Judge Gordon first addresses 
exhaustion of administrative remedies 
under the Prison Litigation Reform 
Act. The Nevada Attorney General 
lost this affirmative defense by filing 
a pile of grievance documents without 
elaboration, which Judge Gordon called 
“spaghetti.” They then invited the Court 
to perform a “keyword search” on the 
documents and sort them himself. [Are 
there no supervisors in Carson City?] 
Readers can put a pin in this one for 
adversaries impertinent enough to try 
it. The events recounted in this opinion 
(which occurred more than five years 
ago), involve an officer who searched 
Festa’s cell after he lost consciousness 
from a medical event. Festa alleged 
that the officer searched the cell 
because he is gay and should have been 
providing emergency medical care. 
Festa also complains that the officer 
made homophobic comments after 
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he found a photograph in the cell of 
Festa’s naked boyfriend. Judge Gordon 
finds no triable issue, because there is 
no evidence that the officer previously 
knew Festa was gay, the medical team 
was present and providing care, and 
words alone are not actionable under 
the Eighth Amendment. Heightened 
scrutiny for sexual orientation under 
Latta v. Otter, 771 F.3d 456, 468 (9th 
Cir. 2014), does not help if there is no 
jury question on equal protection. This 
same officer, however, made verbal 
threats against Festa, if he did not drop 
his complaints and grievances. This is 
actionable, raises contested issues, and 
warrants a trial under Brodheim v. Cry, 
584 F.3d 1262, 1266, 1270-71 (9th Cir. 
2009). Festa accused another officer 
of denying him access to a bathroom 
for 90 minutes and then making him 
sit in his soiled clothing for two days 
– all the while commenting on Festa’s 
grievances. Per the amended complaint, 
this officer said: “We know who you 
are and what you did, going around 
suing people, you don’t get to use 
the restroom.” Judge Gordon denies 
summary judgment on this retaliation 
claim, writing: “The defendants did not 
move for summary judgment on this 
claim, so it remains pending.” 

NEW MEXICO – Federal transgender 
prisoner Justin Wolaver seeks 
compassionate release because of her 
transgender status and her bronchitis in 
light of COVID-19. Senior U.S. District 
Judge Judith C. Herrera (George W. 
Bush) denies relief in United States v. 
Wolaver, 2022 WL 3154140 (D. N.M., 
August 8, 2022). Woliver was sentenced 
to 15 years in 2011 and has served 
eleven. She was convicted of three 
bank robberies (two armed). Her prior 
history resulted in a classification of 
career violent offender. Bronchitis is not 
listed by the Centers for Disease Control 
as a condition that carries enhanced 
risk from exposure to COVID-19. 
Judge Herrera also finds that criminal 

history, as a discretionary factor in 
compassionate release under 18 USC. 
§ 3553, must be considered in all cases 
under United States v. McGee, 992 F.3d 
1035, 1042 (10th Cir. 2021). This weighs 
heavily against release according to 
Judge Herrera, who was the sentencing 
judge in 2011 – and had already 
approved a slight downward departure 
from sentencing guidelines in the plea 
agreement. Although she does not grant 
relief on this basis, Judge Herrera’s 
discussion of Wolaver’s transgender 
status may be of interest to Law Notes 
readers. Walaver began transition 
in custody of the Federal Bureau of 
Prisons [BOP]. BOP’s poor treatment 
of trans inmates has been the subject 
of several prior articles in Law Notes. 
Judge Herrera takes judicial notice 
that, in 2022, BOP modified its manual 
and protocols for treatment of trans 
inmates to allow hormones, feminizing 
garments, separate showering, 
consideration for surgery, and trans 
inmates’ input into considerations about 
their own safety. She observes that 
Wolaver offered no evidence that BOP 
was departing from its new protocols 
or that she (Wolaver) had requested 
accommodations that were denied. 
She concludes: “Accordingly, under 
the facts presented here, Defendant’s 
status as a transgender female housed in 
a men’s prison is not an extraordinary 
and compelling circumstance that 
causes the Court to grant compassionate 
release.” Is there a negative pregnant in 
this denial? Only time will tell. 

PENNSYLVANIA – Almost all 
hormones prescribed for transgender 
women are “off label,” because they have 
Food and Drug Administration [FDA] 
approval for cisgender women and are 
being used for patents in transition to 
transgender women. “Off label” use is 
very common in American medicine, 
however. A drug with FDA approval for 
one condition (say Flomax, for enlarged 
prostate) can be ordered to treat any 

other condition within a physician’s 
professional judgment – like Flomax for 
post-menopausal women with bladder 
retention. Autry, et al., “Flomax for 
Females?” Review (9/15/12). In two cases 
– Wilson v. Lackwanna County, 2022 
WL 3161896 (M.D. Pa., Aug. 8, 2022); 
and Rubino v. Lackawanna County, 
2022 WL 3229945 (M.D. Pa., Aug. 10, 
2022) – U. S. District Judge Robert D. 
Mariani (Obama) denied summary 
judgment to the jail’s chief physician 
(Edward Zelago) and his wholly-owned 
private company (Correctional Care, 
Inc. – or CCI). The plaintiffs, Sparkley 
Wilson and Autumn (Brian) Rubino, 
were diagnosed with gender dysphoria 
and on hormones prior to arrival at the 
Lackawanna Jail. Zelago discontinued 
their hormones (for Rubino, twice, before 
she was released), overruling other staff, 
because he questioned their diagnoses, 
pointed out that the hormones were not 
FDA-approved for men, and claimed 
that the risks of the drugs outweighed 
any benefits. In his deposition, he 
incorrectly said that gender identity 
disorder and gender dysphoria are “the 
same condition.” The only significant 
procedural difference in the two cases is 
that Judge Mariani granted a restraining 
order, reinstating Wilson’s hormones, 
during her litigation – but her injunctive 
claims settled. Both plaintiffs now 
seek only damages. Judge Mariani 
found adequate evidence of a history of 
diagnosis and treatment to present a jury 
question on serious medical need. On 
deliberate indifference, he also found 
a jury question on whether Zelago had 
made genuine medical decisions. This 
is a rare ruling at summary judgment 
in transgender cases, and it suggests 
that the court concluded that a jury 
could find that Zelaga was not really 
making professional judgments when he 
denied hormones – so trials would not 
be needed – noting that in these cases it 
is “’important that the trier of fact hear’ 
the defendant’s ‘testimony in order to 
assess his credibility,’” quoting Durmer 
v. O’Carroll, 991 F.2d 64, 69 (3d Cir. 
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1993). See also, In re Kauffman, 675 
F.2d 127, 128 (7th Cir. 1981) (“Intent . 
. . must be gleaned from inferences 
drawn from a course of conduct”). 
Trials are also needed on the claims 
against CCI, because Zelaga’s actions 
may actually speak for the corporation. 
In addition, applying the standards of 
Monell v. Dep’t of Social Services, 43 
U.S. 658 (1978), CCI failed to respond 
to allegations that the Jail lacked any 
protocols or standards for treatment 
of transgender inmates – which would 
present jury issues on custom and 
practice under Monell. Judge Mariani 
granted defendants summary judgment 
on Wilson’s and Rubino’s claims of 
intentional infliction of emotional 
distress under Pennsylvania law. Judge 
Mariani refuses to strike the punitive 
damages claims against Zalega at this 
point. “The Court cannot agree that the 
record inarguably shows that Dr. Zaloga 
carefully and thoroughly arrived at his 
decisions . . . any decision on Plaintiff’s 
entitlement to punitive damages would 
be premature.” [Under Monell theory, 
punitive damaged are not available 
against vendors. City of Newport v. Fact 
Concerts, 453 U.S. 247, 269-70 (1981).] 
A review of PACER shows dozens of 
prison cases (over 60) in which Zelaga 
appears as a prison doctor defendant in 
federal district courts in Pennsylvania 
– five reached the Third Circuit. One 
suit (where he was plaintiff) involved 
renewal of CCI’s contract for services at 
the Lackawanna Jail. One can surmise 
that this recurrent naming in lawsuits 
exceeds the norm even for a prison doc 
and would have some impact on judicial 
deference to his opinions.

WISCONSIN – Transgender prisoner 
John H. (Melissa) Balsewicz has been 
litigating in the Wisconsin prison 
system since at least 2017. There are 
a half dozen prior reports about her in 
Law Notes, including other cases before 
U.S. District Judge J.P. Stadtmueller. 
In 2020, the Seventh Circuit reversed 

Judge Stadmueller’s dismissal of one 
of her cases in Balsewicz v. Pawlyk, 
2020 U.S.App. LEXIS 20010, 2020 
WL 3481688 (7th Cir., June 26, 2020). 
Currently, in Balsewicz v. Bowen, 
2022 WL 3354814 (E.D. Wisc., Aug. 
12, 2022), he dismisses another case, 
filed in 2020, for violation of F.R.C.P. 
8 (concise pleadings). He grants leave to 
amend, attaching the E.D of Wisconsin 
form prisoner civil rights pleading 
and Clerk’s guide to prisoner pro se 
litigants. This case was originally filed 
in the Western District of Wisconsin, 
but before service, Balsewicz (who had 
been transferred) asked that her case 
be transferred to the E.D. Wisconsin 
and that she be permitted to file an 
amended complaint. The case was 
transferred (along with the motion for 
leave to amend) and sent to Milwaukee 
in March of 2021. Nothing happened 
for fifteen months, until the current 
dismissal – which does not mention 
prior or related litigation in its text or on 
the case’s docket. Balsewicz filed a 25-
page amended complaint with 60 pages 
of attachments (mostly her grievances). 
It appears that no effort was made by the 
District Court to extract the gist of her 
case, and the dismissal does not contain 
a characterization. A 10-minute skim 
by this writer reveals that Balsewicz 
was complaining (at least in part) that: 
(1) she was required to shower with 
other inmates, placing her at risk, in 
violation of the Eighth Amendment 
and the Prison Rape Elimination Act 
[PREA], 28 C.F.R. § 115.42; and (2) 
defendants retaliated against her after 
she complained, in violation of the First 
Amendment and PREA. Her complaint 
includes a detailed drawing of the 
shower area and the vantage points from 
which inmates could see her bathe from 
their cells. The dismissal has boilerplate 
instructions that do not address how a 
complaint could be fine-tuned on these 
allegations. This looks like the work of 
a summer intern, and the ruling could 
have been made over a year ago. It is 
shameful that the case sat around for 

fifteen months. Judge Stadtmueller, 
still in active status, was appointed by 
President Reagan. 

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

CALIFORNIA – Equality California, 
the states LGBTQ rights lobbying 
group, had a busy summer shepherding 
ten measures successfully through 
both houses of the legislature by the 
end of August. Substantial Democratic 
majorities in both houses, and several 
influential out gay and lesbian legislators 
helped to smooth the process on issues 
ranging over transgender youth, public 
services, family law issues, and more. 
Check their website for full details. As 
of the end of the summer, two measures 
championed by Equality California had 
previously been signed into law AB 
1666 (protecting abortion providers and 
receivers) and SB 357 (the Safer Streets 
for All Act). The remaining ten measures 
from the summer awaited consideration 
by the governor, who has occasionally 
vetoed measures due to differences 
of opinion about details – not usually 
objection to the general policy concerns 
the measures addressed. 

FLORIDA – Governor Ron DeSantis 
has made the LGBTQ community his 
punching bag in his re-election campaign 
this year and possible presidential 
campaign in 2024. His Health 
Department has moved to stamp out 
gender-affirming care for transgender 
youth and his Education Department 
moved to prohibit discussion of LGBT 
topics in the state’s public schools 
pursuant to the “Don’t Say Gay” law 
he pushed through the state legislature. 
It was reported late in August that the 
Education Commissioner was requiring 
school districts to withdraw materials 
on their websites and in their handbooks 
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supportive of LGBTQ students, and 
that teachers and counselors were 
being required to remove “safe space” 
stickers and rainbow flags, and to 
inform parents if their children claimed 
to be gay, bi or transgender. The state’s 
Medicaid agency eliminated coverage 
for gender-affirming care, effective 
midway through August. Some of 
these actions have provoked litigation, 
including 1st Amendment challenges 
to the “Don’t Say Gay” law. Perhaps 
the most effective counter to all this, if 
DeSantis wins re-election in November, 
would be for all self-respecting LGBT 
people to move out of the state. Why 
stay where you are not only unwanted 
but also discriminated against by the 
government at every turn?

PENNSYLVANIA – Governor Tom 
Wolf signed Executive Order 2022-
2 on August 16, intending to protect 
Pennsylvania residents from conversion 
therapy, according to a press release from 
the governor’s office. The order directs 
state agencies to “discourage” conversion 
therapy, and to take steps to “actively 
promote evidence-based best practices 
for LGBTQUIA+ and procedures to 
better support LGBTQUIA+ employees 
and the Pennsylvanians we serve.” 
However, since Republicans control the 
legislature, there is not much more that 
the governor can do along this line. 

INTERNATIONAL NOTES
By Arthur S. Leonard

CANADA – On August 28, the Canadian 
federal government issued a press 
release announcing a new initiative 
by the Trudeau Administration: “The 
Prime Minister, Justin Trudeau, 
joined by the Minister for Women and 
Gender Equality and Youth, Marci Ien, 
today launched Canada’s first Federal 
2SLGBTQI+ Action Plan . . . Building 
our future, with pride, a whole-of-

government approach to achieve a future 
where everyone in Canada is truly free 
to be who they are and love who they 
love.” The press release summarized a 
multipronged plan, including significant 
budget allocations, to step up the federal 
government’s support for LGBTQ rights 
in Canada. Full details of the plan are 
available at: https://women-gender-
equality.canada.ca/en/free-to-be-me/
federal-2slgbtqi-plus-action-plan/
federal-2slgbtqi-plus-action-plan-2022.
html. 

HONG KONG – On August 24 the Court 
of Appeal affirmed a lower court ruling 
denying activist Jimmy Sham’s attempt 
to get legal recognition of his marriage 
to a same-sex partner, which had taken 
place in New York. The court held that 
although Hong Kong’s marriage law 
is not specific on the matter, its use 
of the term “marriage” at the time the 
law was enacted must be limited to the 
traditional definition of a different-sex 
couple, since at the time the law was 
passed same-sex couples could not 
legally marry anywhere in the world. It 
was up to the legislature to address the 
issue, not the court. 

INDIA – The New York Times reported 
on August 30 that a two-judge panel of 
India’s Supreme Court had ruled that 
non-traditional families are entitled 
to the same benefits and privileges 
accorded to traditional families under 
India’s Constitution. “The concept 
of a ‘family’ both in the law and in 
society is that it consists of a single, 
unchanging unit with a mother and a 
father (who remain constant over time) 
and their children,” wrote the court. 
“This assumption ignores,” said D.Y. 
Chandrachud, the justice who wrote the 
order, “the fact that many families do 
not conform to this expectation.” Justice 
Chandrachud wrote that “family” could 
be defined by various configurations of 
adults occupying the roles of primary 

caretakers with both biological and 
nonbiological children, reported The 
Times. “These manifestations of love 
and of families may not be typical, 
but they are as real as their traditional 
counterparts,” he wrote. “Such atypical 
manifestations of the family unit 
are equally deserving not only of 
protection under law, but also of the 
benefits available under social welfare 
legislation.” Although the plaintiff 
in the case was not part of a same-
sex couple, the breadth of the court’s 
description of families for purposes 
of legal entitlements clearly extended 
to same-sex families, according to all 
media reports. Litigation is pending 
challenging the India government’s 
refusal to allow same-sex couples to 
marry. This new ruling in the case 
brought by Deepika Singh was seen as 
an important step towards the eventual 
extension of marital rights to same-sex 
couples. 

SAINT KITTS & NEVIS – The Eastern 
Caribbean Supreme Court has ruled that 
a law against homosexual conduct that 
stems from colonial times has been held 
to violate the liberty rights of residents 
of the twin-island former British colony 
of St. Kitts & Nevis, according to an 
August 30 Associated Press report. 
The St. Kitts & Nevis Alliance for 
Equality and a gay man, Jamal Jeffers, 
sued the nation’s attorney general for a 
declaration from the high court, which 
found in their favor. According to the 
AP report, High Court Judge Trevor 
Ward wrte that the homosexual sodomy 
prohibition in the 1873 statute impinges 
“upon the claimants’ right to determine 
the way they, as individuals, choose to 
express their sexuality in private with 
another consenting adult.” The court 
based its ruling on the right to privacy 
expressed in the county’s constitution. 

SERBIA – The capital city, Belgrade, 
submitted a successful bid to host the 
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2022 EuroPride celebration, a week 
of events culminating in a march/
parade for LGBTQ rights. Planning 
was well underway for the numerous 
events and those from throughout 
Europe and elsewhere (thousands were 
expected) were busily booking hotels 
and transportation, when suddenly on 
August 27 Serbian President Aleksandar 
Vucic announced at a news conference 
that EuroPride would be cancelled. He 
stated unhappiness at having to do this, 
but had determined that it would be 
impossible to hold the event in Belgrade 
safely. It seems likely he was influenced 
by some mass demonstrations against 
the event that had taken place in recent 
weeks. Even organizers vowed to go 
ahead anyway, over the opposition of the 
government. The city of Serbia had been 
encouraged to apply by the nation’s out 
lesbian prime minister, Ana Brnabić. 
Steve Taylor, a board member of 
European Pride Organizers Association, 
which “licenses” the festival, told the 
press: “From our perspective, nothing 
has changed. The event is going ahead 
as planned.” But there will presumably 
be no official permit and questions 
immediately occurred about security of 
a large-scale event that was not officially 
sanctioned by the national government. 

SINGAPORE – The Guardian reported 
on August 21 that Singapore Prime 
Minister Lee Hsien Loong announced 
in an address to the nation that the 
government will seek repeal of Section 
377A of the Penal Code, a statute 
derived from the British colonial period 
that outlawed sex between men. The 
prime minister said that this would 
conform the law with current social 
attitudes and “provide some relief 
to gay Singaporeans,” even though 
as a practical matter the government 
indicated a few years ago that it would 
not seek to enforce the law against 
consenting adults acting in private. At 
the same time, Prime Minister Lee said 
that the government was not ready to 

change the legal definition of marriage. 
“Even as we repeal 377A, we will 
uphold and safeguard the institution of 
marriage. Under the law, only marriages 
between one man and one woman are 
recognized in Singapore,” he said. The 
prime minister did not indicate when 
the repeal would take place.

PROFESSIONAL NOTES
By Arthur S. Leonard

TOM COLEMAN of the Spectrum 
Institute, a Los Angeles-based legal/
educational think-tank, has organized a 
webinar to mark the 50th anniversary of 
LGBT student activism, focusing on the 
1960s and 1970s, including interviews 
with several individuals active then 
who have gone on to important careers, 
including California judge Steve Lachs, 
Texas Judge and transgender advocate 
Phyllis Frye, Law Professor Barbara 
Kritchevsky, lobbyist George Raya, 
and bisexual law student Mary Stevens. 
Brad Sears of the Williams Institute at 
UCLA Law School is the “host” for the 
webinar, Tom Coleman will introduce 
the speakers and provide historical 
commentary, and historian Professor 
David Reichard will discuss student 
organizing of those times. Loyola law 
student Maria Reyes Olmedo will speak 
about the emergence of non-binary, 
transgender, and law students of color as 
LGBTQ+ activities. Those who register 
for the event will receive a copy of an 
extensive “Memory Book” documenting 
that period (including biographical 
sketches and pictures of many LGBTQ 
law students and lawyers who were 
actively involved in the LGBT legal 
rights movement of the 1970s) in the 
form of a pdf file. For more information: 
https://lgbtlegalhistory.com; webinar@
spectruminstitute.org.

The NATIONAL LGBTQ+ BAR will 
honor JAMES COWAN, the U.S. Head 

of Legal and Associate General Counsel 
Litigation – US & Canada, of Shell USA, 
Inc., at its 2022 Houston Out & Proud 
Corporate Counsel Award Reception on 
October 19, 2022. An email notice of the 
event indicated that the location was yet 
to be determined. For more information 
email seth@lgbtqbar.org.
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