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Ninth Circuit Denies En Banc Rehearing in Washington 
Conversion Therapy Case, Setting Up Possible Supreme 
Court Review
By Arthur S. Leonard

On January 23, the U.S. Court of 
Appeals for the 9th Circuit announced 
denial of rehearing en banc in Tingley 
v. Ferguson, 47 F. 4th 1055 (9th Cir., 
September 6, 2022), in which a three 
judge panel, following 9th Circuit 
precedent in Pickup v. Brown, 740 F.3d 
1208 (9th Cir. 2014), rejected a First 
Amendment free speech challenge 
to Washington’s statute prohibiting 
licensed health care providers from 
performing “sexual orientation change 
efforts” (informally referred to as 
conversion therapy) on minors. Alliance 
Defending Freedom (ADF), the anti-
LGBT religious litigation group, 
represented Brian Tingley, a licensed 
Washington therapist, in challenging 
the law. The National Center for Lesbian 
Rights (NCLR) represented Equal 
Rights Washington, a political group, 
as intervenor-defendant in the case. The 
announcement and attendant dissenting 
opinions are published at 2023 WL 
353213, 2023 U.S. App. LEXIS 1632.

District Judge Robert J. Bryan 
granted a motion to dismiss in 2021, 
see 557 F.Supp.3d 1131 (W.D. Wash.), 
in light of the 9th Circuit precedent 
of Pickup. A three-judge panel of 
Circuit Judges Ronald Gould, Kim 
Lane Wardlaw and Mark J. Bennett, 
affirmed, restating the legal analysis 
of the Pickup decision, which held that 
the law was regulating professional 
conduct, only incidentally affecting 
speech, in an opinion by Gould joined 
by Wardlaw (Clinton appointees) with 
a concurrence by Bennett (Trump 
appointee). 

It takes a majority of the 29 active 
judges of the circuit to grant en banc 
review by an eleven-judge panel. In 
announcing the denial of en banc 
review, the court released two dissenting 
opinions. Senior Circuit Judge Diarmuid 
O’Scannlain, a Reagan appointee who 
couldn’t vote on the issue, nonetheless 
was moved to write about why he 

thought the 9th Circuit had to reconsider 
Pickup, and his dissent was joined by 
Circuit Judge Sandra Ikuta (George 
W. Bush appointee) and Circuit Judges 
Ryan Nelson and Lawrence VanDyke 
(Trump appointees). Circuit Judge 
Patrick Bumatay (Trump appointee) 
wrote a separate dissenting opinion.

O’Scannlain’s dissent argued that 
Pickup was no longer good law. In 
NIFLA v. Becerra, 138 S. Ct. 2361 
(2018), a free speech case challenging 
California’s law requiring clinics 
providing reproductive health services 
to advise patrons about the availability 
of abortion providers, the Court 
had rejected the proposition that 
“professional speech” receives less 
First Amendment protection than other 
speech, and Justice Clarence Thomas, 
writing for the Court, specifically 
mentioned the Pickup decision as 
having erred on this point. O’Scannlain 
wrote that “the Supreme Court has 
rejected Pickup by name . . . And 
other circuits have rejected Pickup’s 
holding, concluding instead that 
therapeutic speech is – speech, entitled 
to some First Amendment protection.” 
He argued that “the panel’s defense 
of Pickup’s continuing viability is 
unconvincing. We should have granted 
rehearing en banc to reconsider Pickup 
and so to resolve this circuit split.” He 
also criticized the panel’s discussion 
of a “long tradition” of regulating 
professional conduct in the health care 
field as somehow supporting the law.

However, the panel had distinguished 
Pickup from NIFLA. In the California 
statute at issue in NIFLA, the state was 
not regulating “therapeutic speech,” 
but rather was requiring clinics to 
convey the government’s message 
about availability of services that 
these clinics – which were devoted 
to dissuading pregnant women from 
terminating their pregnancy – did not 
want to provide. Thus, it was compelled 

speech, in the view of the Court, 
and it violated the First Amendment 
for the government to compel the 
clinics to convey this message. This 
is distinguishable from the conversion 
therapy statutes, which restrict licensed 
therapists from providing the therapy 
– which incidentally involves speech, 
although some may go beyond speech 
in their therapeutic methods – but 
do not restrict them from discussing 
conversion therapy with their clients/
patients, or require them to state 
anything in particular about it. The 
3rd Circuit, evaluating New Jersey’s 
conversion therapy law in King v. 
Governor of New Jersey, 767 F.3d 216 
(2014), differed from the 9th Circuit, 
holding that the law did raise free 
speech issues, but found that the state’s 
legislative findings support a legitimate 
interest to sustain the law. Otto v. City 
of Boca Raton, 981 F.3d 854 (11th Cir. 
2020), which was subsequently denied 
rehearing en banc, rejected Pickup and 
struck down two local government bans 
on conversion therapy in Florida. Thus, 
the circuit split on the free speech issue.

Judge Bumatay wrote separately to 
assert that “conversion therapy is often 
grounded in religious faith,” and that 
Tingley had alleged that “his practice 
of conversion therapy is an outgrowth 
of his religious beliefs and his 
understanding of Christian teachings.” 
Bumatay developed this theme to 
conclude that this was actually a hybrid 
rights case, melding together free 
speech and free exercise of religion, 
which he insisted would require at least 
heightened scrutiny rather than the 
rationality approach taken by the panel 
in this case (and the panel in Pickup). He 
would vote to rehear the case en banc 
in order to incorporate this additional 
consideration in evaluating whether 
Washington State had a strong enough 
justification to support overriding 
the therapist’s religious convictions. 
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He did concede that it is possible the 
court could find that the law survived 
heightened scrutiny depending on the 
strength of Washington’s case. 

ADF brings cases challenging 
LGBTQ rights laws as part of a broad 
agenda to get the courts to condemn 
such laws, usually on religious freedom 
grounds. Since it is a test case litigator, 
a cert petition is the next likely 
development in this litigation. Although 
the panel majority strived to distinguish 
the NIFLA case, Justice Thomas’s dicta 
expressing disapproval of Pickup may 
stimulate the four votes on the Court 
necessary to grant certiorari. And the 
combination of free speech and free 
exercise suggested by Judge Bumatay 
is likely to appeal to the conservative 
majority on the current Court, which 
could spell the end of laws banning 
conversion therapy in the United States 
– at least to the extent that therapy is 
carried out solely through speech, as 
the plaintiff therapists have argued in 
challenging these laws.

Given the timing of all this, a cert 
petition filed in February or March 
could not be granted in time for a 
hearing to take place during the 
current term of the Court, but Tingley 
v. Ferguson may loom as a significant 
LGBT-related case on the Court’s 
October 2023 calendar. ■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

Sex, Biology, and Exceptional Athletes: 
West Virginia U.S. District Court 
Upholds Biological Sex Interpretation 
of Title IX
By Corey L. Gibbs

In 2021, the West Virginia House 
of Delegates introduced and passed the 
“Save Women’s Sports Bill.” The bill 
requires that participation in sporting 
events that are segregated based on sex 
must be based on “biological sex.” B.P.J., 
a transgender girl, sought to participate 
in the girls’ cross-country and track 
teams. However, the law prevented her 
participation. B.P.J. alleged that the law 
violated the Equal Protection Clause and 
Title IX. Judge Joseph R. Goodwin of 
the U.S. District Court for the Southern 
District of West Virginia declared that 
the law was both constitutional and 
compliant with Title IX in B.P.J. v. West 
Virginia State Board of Education, 2023 
WL 111875, 2023 U.S. Dist. LEXIS 1820 
(January 5, 2023). B.P.J. filed an appeal 
in the 4th Circuit Court of Appeals on 
January 24. 

When she prepared to enter middle 
school, B.P.J. expressed interest in trying 
out for a girls’ sports team. Her mother 
asked the school if B.P.J. could join a 
girls’ team, and the school expressed 
that B.P.J.’s membership depended on 
the outcome of the then-pending “Save 
Women’s Sports Bill.” The bill passed 
and the school informed B.P.J. that she 
would not be permitted to join a girls’ 
team.

Judge Goodwin noted that the law was 
crafted with litigation in mind and that it 
mirrored Title IX. The legislators were 
aware of litigation involving transgender 
athletes elsewhere, particularly a case in 
Connecticut. When deciding to restrict 
the meaning of sex to “biological sex,” 
the associated legislative findings 
acknowledged the broad interpretation of 
sex under Bostock v. Clayton Count, 140 
S. Ct. 1731 (2020), and determined that 
broad meaning should not be used for 
purposes of sports. There was no doubt 
that the “Save Women’s Sports Bill” was 
intended by the legislature to prevent 

transgender athletes from competing on 
teams that reflect their gender identities 
rather than their “biological sex.” 

B.P.J. filed suit against the West 
Virginia Board of Education, the 
Harrison County Board of Education, 
the associated Superintendents, and 
the West Virginia Secondary Schools 
Activities Commission. The State of 
West Virginia and a cisgender female 
college athlete joined the lawsuit 
through motions to intervene. B.P.J. 
requested a preliminary injunction that 
would allow her to compete pending the 
outcome of the case. Judge Goodwin 
granted her request, 550 F.Supp.3d 347 
(2021), finding that she had a likelihood 
of success on the merits on both her 
constitutional and statutory claims and 
would be irreparably injured if required 
to await the eventual outcome of the 
case before obtaining relief. Each party 
moved for summary judgment. 

West Virginia Secondary Schools 
Activities Commission argued that 
it was not a state actor in hopes of 
avoiding equal protection scrutiny, but 
this argument failed. A private actor 
could be subjected to equal protection 
scrutiny depending on the level of state 
involvement in its operations. Judge 
Goodwin characterized the Commission 
as only nominally private because of how 
entwined it was with public officials and 
institutions. West Virginia Secondary 
Schools Activities Commission’s motion 
for summary judgment on this ground 
was denied.

Before diving into an analysis of the 
Equal Protection Clause and Title IX, 
Judge Goodwin addressed a few other 
topics that he believed were important 
to begin with. While B.P.J. noted a 
West Virginian Delegate’s approval of 
cruel comments regarding transgender 
girls, she did not argue that the law 
was unconstitutional under the “animus 



February 2023   LGBT Law Notes   3

doctrine,” under which legislation 
motivated by animus could be held to 
violate Due Process. Additionally, B.P.J. 
did not challenge “the entire structure 
of school sports” by claiming there 
should not be separation based on “sex.” 
Finally, B.P.J. did not seek approval to 
exist as a transgender girl. Goodwin 
wrote, “B.P.J., like all transgender 
people, deserves respect and the ability 
to live free from judgment and hatred for 
simply being who she is.” Although his 
sentiment was kind, it was used to soften 
the coming blow.

First, Judge Goodwin focused on 
B.P.J.’s claim that the law violated the 
Equal Protection Clause. He noted that 
the clause does not allow for a statute 
to place people into various classes and 
treat them differently for reasons that 
are not related to the purpose of the 
statute. Additionally, he stated that this 
law would be subjected to intermediate 
scrutiny because it discriminates based 
on a quasi-suspect class, sex.

B.P.J. argued that the definition of 
“biological sex” was not substantially 
related to the government’s interest in 
giving equal athletic opportunities to 
female athletes. However, the defendants 
pointed to the courts’ recognition 
of the physical differences between 
males and females, and argued that 
the state was interested in preserving 
athletic opportunities for females. “The 
legislature’s definition of ‘girl’ as being 
based on ‘biological sex’ is substantially 
related to the important government 
interest of providing equal athletic 
opportunities for females,” wrote 
Goodwin, denying B.P.J.’s motion for 
summary judgment based on the Equal 
Protection Clause.

Next, focused shifted to B.P.J.’s 
claim that the law violated Title IX. She 
argued that the law excluded her from 
school sports on the basis of her sex. 
The state responded that the law did not 
exclude her, but it designated what team 
she would be allowed to join. Despite a 
serious debate regarding the meaning 
of “sex” under Title IX, Judge Goodwin 
made light work of his analysis by 
saying, “There is no serious debate that 
Title IX’s endorsement of sex separation 
in sports refers to biological sex.” He 
did not find that the law violated Title 

IX, and he denied B.P.J.’s motion for 
summary judgement. He granted the 
defendants’ motions for summary 
judgment that stated the law complies 
with Title IX and was constitutional. 

While the court spent a great deal 
of effort on the Equal Protection claim, 
little attention was given to what may 
be the more contentious part of this 
case. How “sex” is interpreted under 
Title IX has become a point of serious 
debate, as reflected in decisions by other 
courts, and to say otherwise shows a 
lack of awareness or care for the issue. 
The court had even previously granted a 
preliminary injunction in favor of B.P.J. 
because of the belief that B.P.J. had a 
likelihood of success on the merits. The 
West Virginia legislature was aware of 
the debate, which is why it crafted this 
bill that mirrors Title IX and that it 
hoped would be resistant to litigation. 
The legislature was aware of litigation 
in Connecticut regarding transgender 
athletes. 

In the Connecticut case, the Second 
Circuit ruled that “sex” under Title IX 
should be read broadly to include a 
prohibition against discrimination based 
on someone’s transgender status. Soule 
v. Connecticut Association of Schools, 
Inc., 2022 WL 17724715 (2022). There, 
Senior Circuit Judge Denny Chin 
mentioned other cases that have taken 
a swing at this topic. This is a hotly 
contested issue, and Judge Goodwin’s 
mischaracterization of it as “no serious 
debate” fails to consider the hostile 
environment in which both this case and 
B.P.J. find themselves. 

While Judge Chin provides an 
eloquent explanation of how to interpret 
the words of Title IX, Judge Goodwin 
highlights the complexity and concern 
of including transgender girls in sports. 
It is notable that Judge Chin focused 
on the meaning of the phrase “on the 
basis of sex” found in Title IX. This 
differs from Judge Goodwin’s narrower 
approach to determining the meaning of 
“sex” within Title IX. 

In his analysis of B.P.J.’s claim under 
the Equal Protection Clause, Judge 
Goodwin acknowledged well established 
differences between biological boys and 
biological girls. Additionally, he took 
a deep dive into hormonal differences 

between the sexes. Although the 
judge sided with a “general principle 
that realistically reflects the average 
physical differences,” he recognized 
that exceptions exist. There may be a 
biologically female athlete who “over 
performs.” There may be a biologically 
male athlete with low testosterone levels 
that puts him at a disadvantage. These 
exceptional athletes are given permission 
to compete with those whose gender they 
identify with despite their advantages or 
burdens, because they identify with the 
gender generally associated with their 
“biological sex”. B.P.J. may also be an 
exceptional athlete, however, she is not 
afforded that same opportunity.

B.P.J. was represented by Andrew 
D. Barr, Avatara Antoinette Smith-
Carrington, Carl Solomon Charles, 
Elizabeth Reinhardt, Joshua A. Block, 
Julie Veroff, Kathleen R. Hartnett, 
Katelyn Kang, Loree Beth Stark, Sruti 
J. Swaminathan, and Tara L. Borelli, a 
counsel list including attorneys with 
the ACLU and Lambda Legal. West 
Virginia State Board of Education and 
its Superintendent were represented 
by Kelly C. Morgan, Kristen Vickers 
Hammond, and Michael W. Taylor 
of Bailey & Wyant, Charleston WV. 
Harrison County Board of Education 
and its Superintendent were represented 
by Susan L. Deniker of Steptoe 
& Johnson, Bridgeport WV. West 
Virginia Secondary School Activities 
Commission was represented by Anthony 
E. Nortz, Kimberly M. Bandy, and 
Roberta F. Green, of Shuman McCuskey 
& Slicer, Charleston WV. The State of 
West Virginia was represented by Curtis 
R. Capehart, Douglas P. Buffington, II, 
David C. Tryon, and Jessica Anne Lee, 
of the WV Attorney General’s Office. 
The United States of America, as an 
interested party, was represented by 
Aria Vaughan, Fred B. Westfall, Jr., and 
Jennifer M. Mankins from the Justice 
Department and the U.S. Attorney’s 
Office for WV.

District Judge Goodwin was 
appointed by President Bill Clinton in 
1995. He served as the chief judge of the 
District Court from 2007 until 2012. ■

Corey L. Gibbs is a member of the New 
York Bar.
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Oregon U.S. District Court Dismisses Case Alleging Title IX 
Exemption for Religious Institutions Violates the Constitution
By Ashton Hessee

On January 12, Judge Ann Aiken 
of the United States District Court in 
Oregon delivered the latest ruling in 
a class action lawsuit brought by forty 
LGBTQ+ identifying people who 
have applied to, attended, or currently 
attend religious colleges or universities, 
against the U.S. Department of 
Education (Department) as Defendant. 
The Council for Christian Colleges 
& Universities and several affected 
institutions intervened as co-defendants. 
Hunter v. United States Dept. of Educ., 
2023 U.S. Dist. LEXIS 5745, 2023 
WL 172199 (D. Or. Jan. 12, 2023, No. 
6:21-cv-00474-AA).

Plaintiffs, who claim that the 
Department’s methods of qualifying 
religious colleges and universities for 
Title IX’s religious exemption perpetuate 
anti-LGBTQ+ discrimination by such 
schools, had their recent motions denied 
by Judge Aiken. Plaintiffs had moved 
to (1) amend their complaint to include 
recent filings of Title IX complaints, 
account for new plaintiffs, and adjust 
their prayer for relief; as well as (2) 
for Judge Aiken to grant a preliminary 
injunction. Instead, she granted 
Defendants’ motion to dismiss the case, 
as well as Defendant Intervenors’ joint 
motion to dismiss insofar as it mirrors 
Defendants’ motion.

Title IX, first enacted into law as part 
of the Education Amendments of 1972, 
restricts educational institutions that 
receive federal funding from engaging 
in discrimination “on the basis of sex.” 
20 U.S.C. § 1681(a). The purpose of the 
law is to “make certain, in the areas of 
federal funding, that taxpayer’s dollars 
[are] not used to initiate or perpetuate 
. . . bias and prejudice . . .” However, 
under a narrow religious exemption, 
colleges and universities that are 
“controlled by a religious organization” 
can remain eligible for federal funding 
without adhering to Title IX’s anti-
discrimination requisite. Plaintiff’s 
allegations of sex-based discrimination 
rely on a post-Bostock analysis of “sex”, 

which specifically includes sexual 
orientation and gender identity. Bostock 
v. Clayton Cnty., 140 S. Ct. 1731 (2019). 

In 2020, the Department amended its 
procedures for considering exemption 
requests submitted by religious 
institutions. First, the Department 
made the previously required written 
statement to the Assistant Secretary 
for Civil Rights optional. Second, the 
Department added a new subsection 
listing ways an institution may 
demonstrate religious control. These 
policy adjustments, Plaintiffs allege, 
more easily allow religious institutions 
to receive federal funding and while 
discriminating against LGBTQ+ 
individuals.

Each plaintiff has experienced 
discrimination from their respective 
religious college or university in the 
form of discipline, expulsion, application 
rejection, or admission rescission. 
Beginning as a suit brought by thirty-
three LGBTQ+ people, this action was 
first filed with the court in March of 
2021, asserting five causes of action: 
“(1) a Fifth Amendment claim alleging 
violations of Substantive Due Process 
and Equal Protection; (2) two claims 
under the First Amendment alleging 
violations of the Establishment Clause 
and deprivations of freedom of religion, 
speech, assembly, and association; 
(3) a claim under the Administrative 
Procedure Act (APA) challenging 2020 
amendments at 34 C.F.R. §§ 106.12(b) 
and (c); and (4) a claim under the 
Religious Freedom Restoration Act 
(RFRA).” The original Plaintiffs were 
soon joined by seven more LGBTQ+ 
individuals shortly after filing in June 
of 2021. 

In the present action before the 
District Court, Plaintiffs filed motions to 
amend their First Amended Complaint 
(FAC) to (1) add factual allegations 
including complaints filed by Plaintiffs 
with the Department’s Office of Civil 
Rights (OCR); (2) adjust their prayer 
for relief to correspond with their 

request for preliminary injunction; and 
(3) account for several new plaintiffs. 
Simultaneously, Defendants filed 
motions to: (1) find Plaintiffs’ motion to 
amend to be futile and a delay of their 
motion to dismiss; and (2) dismiss the 
case for lack of constitutional standing 
and Plaintiff’s failure to state a claim on 
their first, second, third, and fifth causes 
of action.

Judge Aiken considered in turn 
whether Plaintiffs possess constitutional 
standing for their Equal Protection and 
APA claims, followed by an examination 
of the merits of their Fifth Amendment 
claims, Establishment Clause claim, 
First Amendment Claims, and lastly 
their RFRA claim. For each claim she 
determined whether the amendments in 
Plaintiff’s proposed Second Amended 
Complaint (SAC) would be warranted 
or futile. 

Judge Aiken first addressed the 
constitutional standing of Plaintiffs’ 
Equal Protection claim. To demonstrate 
constitutional standing for a federal 
suit, a plaintiff must be able to show 
an (1) injury-in-fact that is (2) fairly 
traceable to defendants and (3) able to 
be redressed by a favorable decision. 
Lujan v. Defs. of Wildlife, 504 U.S. 555 
(1992). Plaintiffs here asserted that they 
have suffered a “stigmatic injury” from 
Defendants’ closure of their official 
Title IX complaints and the funding of 
the discriminatory institutions per the 
religious exemption. Defendants do not 
dispute the stigmatic injuries suffered 
by Plaintiffs.

In considering whether a stigmatic 
injury equates to an “injury-in-fact” as 
required by Lujan, Judge Aiken looked 
to the Supreme Court’s reasoning in 
Heckler v. Matthews, 468 U.S. 728 
(1984). There, Supreme Court held 
that discrimination in the form of the 
stigmatization of a group as inferior, in 
this case the LGBTQ+ community, may 
“cause serious noneconomic injuries 
to those persons who are personally 
denied equal treatment solely because 
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of their membership in a disfavored 
group.” However, such an injury only 
grants standing to those who directly 
experienced unequal treatment. Seeing 
that each Plaintiff in the present action 
has personally experienced unequal 
treatment by their respective religious 
colleges or universities, Judge Aiken 
found that they have adequately 
demonstrated a stigmatic injury for their 
Equal Protection claim, and amendment 
on that basis would not be futile. 

Next, Judge Aiken looked to the 
traceability of the stigmatic injury 
to Defendants’ conduct. Plaintiffs 
assert that Defendants’ funding of the 
schools under the religious exemption 
perpetuates such discriminatory 
practices, which Judge Aiken found 
to be causally linked to Defendants’ 
conduct of approving religious 
exemptions to Title IX. She reasoned 
this to be especially true for Plaintiffs 
who had their Title IX complaints 
closed by the Department, which would 
be reflected in the proposed SAC. 
Therefore, amendment would not be 
proper in this instance to fairly trace the 
injury to Defendants’ conduct.

Judge Aiken next considers the relief 
sought by the plaintiffs. Plaintiffs sought 
mandated equal treatment by educational 
institutions and the rescission of 
previously granted religious exemptions. 
Defendants challenged this relief by 
stating that Plaintiffs’ past injuries 
would not be redressed because they no 
longer attend or are seeking admission 
to their respective schools. However, 
Judge Aiken concluded that mandated 
equal treatment by the Department and 
federally funded institutions would 
grant Plaintiffs the “dignity and equal 
treatment they seek’’ and make them 
whole. Although Plaintiffs’ FAC already 
satisfies this standing requirement for 
their Equal Protection claim, amending 
the proposed SAC would not be futile in 
this regard. 

Unlike the Equal Protection claim, 
Judge Aiken determined that Plaintiffs 
failed to demonstrate the necessary 
requisites of constitutional standing for 
their APA claim. Although Plaintiffs 
claimed that they are asserting a 
“procedural injury,” Judge Aiken was 
unable to find any supporting allegations 

in their FAC, the proposed SAC, or 
supplemental briefs. Similarly, she 
found that Plaintiffs did not develop any 
assertions of a “stigmatic injury” other 
than for their Equal Protection claim. 
Judge Aiken, who declines to consider 
arguments that the Plaintiffs have failed 
to bring forth, concludes that Plaintiffs 
have failed to prove an injury-in-fact for 
their APA claim, so amendment of such 
would be futile.

Regarding the requirements of 
causation and redressability, Judge 
Aiken similarly determined that 
Plaintiffs have failed to meet either 
requirement, thus the proposed SAC 
would also be futile on this basis. While 
Plaintiffs assert that the recent policy 
modifications by the Department are 
the cause of their injury, they failed to 
specify how their respective institutions 
would have been more likely to qualify 
for a religious exemption under the 
new procedures than under the prior 
methods. The proposed SAC also 
failed to demonstrate anything beyond 
“speculative” redressability, further 
evidencing the futility of amendment.

Next, Judge Aiken turned away from 
constitutional standing and considered 
Defendants’ claims that “Plaintiffs fail 
to state a claim for violation of their 
rights to equal protection; substantive 
due process; the Establishment Clause; 
freedom of speech; freedom of assembly 
and association; or RFRA.”

Regarding these claims, Judge Aiken 
began by addressing whether Plaintiffs 
failed to state a Fifth Amendment 
claim of Equal Protection. The Fifth 
Amendment, which guarantees that “[n]
o person shall . . . be deprived of life, 
liberty, or property without due process 
of law” contains an implied equal 
protection component that is analyzed 
in the same manner as Fourteenth 
Amendment claims. U.S. Const. amend. 
V. Plaintiffs challenged the religious 
exemption on several fronts including 
claims that: it targets Americans based 
on their sex, sexual orientation, and 
gender identity; Defendants’ dismissal 
of Title IX complaints per the exemption 
similarly target Americans based on 
sex; the government has no legitimate 
interest in furthering discrimination; the 
exemption burdens the marriage rights 

of same-sex couples who attend these 
institutions; it is not facially neutral; and 
in the alternative, its primary intent is to 
allow sex discrimination. 

Despite the “voluminous allegations 
going toward the element of disparate 
impact” made by Plaintiffs, Judge Aiken 
noted that they failed to submit any 
allegations of discriminatory motivation 
by those implementing the exemption. In 
fact, Plaintiffs agree, to their detriment, 
that Congress likely was not concerned 
with sexual and gender minorities 
when enacting Title IX half a century 
ago. Judge Aiken also reasoned that 
Plaintiffs had not demonstrated how the 
exemption failed intermediate scrutiny 
by not serving an important government 
objective. Meanwhile, Defendants point 
to the Ninth Circuit’s emphasis of free 
exercise of religion as an important 
objective. Considering the above and 
that Plaintiffs do not explain how the 
religious exemption is unconstitutional 
“as-applied” to them, amendment of the 
FAC would be futile.

Considering the remaining component 
of Plaintiffs’ Fifth Amendment claim, 
that of Substantive Due Process, Judge 
Aiken also determined that they again 
failed to state a sufficient claim. She 
reasoned that Plaintiffs, who make 
“only a vague reference to ‘due process’ 
violations” in their allegations, have 
failed “(1) to allege the basis for their 
substantive due process claim; (2) to 
identify the fundamental right violated 
under the principles of due process; (3) 
to identify a level of scrutiny or review 
under which the Court should review 
a claim of substantive due process 
violation; and/or (4) to attribute the 
violation to the specific ‘conscious-
shocking’ conduct of the executive.” 
With neither the proposed SAC nor 
supplemental briefings mending this 
deficiency, Judge Aiken found that 
amendment would be futile.

Moving on to Plaintiffs’ Establishment 
Clause claim, Judge Aiken applied the 
three-pronged test set forth by Lemon 
v. Kurtzman, 403 U.S. 602 (1971). 
This test determines that a law does 
not constitute a constitutional violation 
when “(1) it has a secular legislative 
purpose; (2) its primary effect neither 
advances nor inhibits religion; and (3) 
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it does not foster excessive government 
entanglement with religion.” Plaintiffs 
do not dispute this standard and assert 
that the religious exemption fails the 
Lemon test because it benefits religious 
institutions over non-religious ones; 
benefits some religions over others; 
is not even-handed because some 
religious institutions affirm LGBTQ+ 
identities; and entangles the government 
in religion as Defendants analyze 
the religious beliefs of the school in 
approving exemptions. Describing 
some of Plaintiffs’ explanations as 
“confusing and contradictory” and 
lacking developed facts, Judge Aiken 
was unable to find any impermissible 
purpose by Congress in enacting the 
exemption; furtherance of religion by 
Defendants; or evidence of excessive 
entanglement as the exemption seeks 
to limit government interference in 
religious organizations carrying out their 
missions. Therefore, despite Plaintiffs 
having “much to say about Defendants,” 
Judge Aiken found a motion to amend 
futile on these grounds.

Looking next to Plaintiffs’ third 
cause of action, Judge Aiken considered 
whether Plaintiffs have sufficiently 
stated a First Amendment free speech 
claim. Plaintiffs alleged that the 
religious exemption “exerts a chilling 
effect” on their rights to exercise “their 
freedoms of religion, speech, assembly, 
and association” especially regarding 
their “religious beliefs about sexuality, 
gender identity, and marriage.” They 
also asserted that Defendants lack a 
compelling governmental interest in 
granting funding to institutions that 
restrict free speech in ways not possible 
in public schools, that the exemption 
is not narrowly tailored to a further a 
compelling government interest and 
could have been limited in ways like 
Title VII and the Fair Housing Act.

Judge Aiken labeled these allegations 
as “hard to string together” and noted 
the disconnect between Plaintiffs claims 
that the exemption itself violates the First 
Amendment and Defendants’ alleged 
lack of compelling interest for matters 
of funding these institutions. Circling 
back to the “bare and conclusory” 
allegation of the exemptions “chilling 
effect,” she reasons that this claim is 

insufficient in claiming that it is a free 
speech violation, especially considering 
that it mentions “no reference to speech 
or viewpoint.” As such, Judge Aiken 
concluded that amendment would be 
futile on this basis.

Finally, Judge Aiken addressed 
Plaintiff’s RFRA claim, which requires 
them to “allege their injuries are 
caused by the government, not private 
actors.” However, per the text of RFRA, 
government granted exemptions only 
constitute a violation after a finding 
that the principles of the Establishment 
Clause have been violated. Additionally, 
Judge Aiken finds no facts distinguishing 
Defendants, not a private actor, 
burdening their religious beliefs. In 
consideration of these absences, Judge 
Aiken again found amendment futile. 
Further, seeing Plaintiffs were unable 
to succeed on the merits of their claims, 
their motion for preliminary relief was 
denied and this case was subsequently 
dismissed. Pending whether Plaintiffs 
decide to appeal, the case may next 
appear before the 9th Circuit.

Although Judge Aiken determined 
that Plaintiffs properly asserted 
constitutional standing under Article 
III, they otherwise failed to sufficiently 
bolster their claims to survive 
Defendants’ motions to dismiss. 

Plaintiffs are represented by the 
Religious Exemption Accountability 
Project. Defendants are represented by 
Carol Federighi and Elliott M. Davis 
from the Justice Department. Defendant-
Intervenors are represented by Herbert 
G. Grey, Gene Schaerr, Joshua James 
Prince, and Nicholas P. Miller. 

Judge Ann Aiken was appointed to 
the United States District Court for the 
District of Oregon by former President 
Bill Clinton. ■

Ashton Hessee is a law student at New 
York Law School (class of 2024).

Colorado 
Appeals Court 
Issues Second 
Ruling Against 
Masterpiece 
Cakeshop and Jack 
Phillips
By Arthur S. Leonard

The Colorado Court of Appeals 
ruled on January 26 that Masterpiece 
Cakeshop (a Denver-area bakery) and 
its proprietor, Jack Phillips, violated 
the Colorado Anti-Discrimination 
Act by refusing an order for a custom-
designed cake from Autumn Scardina, 
a transgender woman, because she 
wanted to use the cake for a celebration 
of both her birthday and her gender 
transition. Masterpiece unsuccessfully 
claimed a First Amendment right to 
decline the order because of its owner’s 
Christian religious views about gender 
and his refusal to express support or 
approval for gender transition. Scardina 
v. Masterpiece Cakeshop, 2023 WL 
407620, 2023 COA 8, 2023 Colo. App. 
LEXIS 100 (Colorado Ct. App., Div. IV, 
Jan. 26, 2023).

In the earlier case, Craig v. 
Masterpiece Cakeshop, Inc., 2015 COA 
115, Phillips had refused to produce 
a wedding cake for Charlie Craig and 
David Mullins in 2012 because of 
his religious objections to same-sex 
marriage. He believed that making a 
custom-designed wedding cake for them 
would communicate approval for their 
marriage, which violated his religious 
beliefs. Phillips lost before the Colorado 
Civil Rights Commission and the Court 
of Appeals. 

When Scardina called Masterpiece 
on June 26, 2017, the staff was busy 
because of the publicity about the 
Supreme Court’s decision announced 
that morning to grant a petition for 
certiorari in Masterpiece Cakeshop, Ltd. 
v. Colorado Civil Rights Commission, 
in which it subsequently reversed the 
Colorado Court of Appeals, see 138 S. 
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Ct. 1719 (2018). The Supreme Court 
found that the Colorado Civil Rights 
Commission had shown hostility to 
Phillips’ religious views during its 
hearing on the complaint by Craig 
and Mullins, thus failing to provide 
a “neutral forum” and requiring that 
the state court ruling against him be 
reversed. However, the Court did not 
rule on whether Phillips and his business 
generally enjoyed a First Amendment 
right to refuse the men’s cake order, 
and Justice Anthony Kennedy’s opinion 
for the Court cited precedents holding 
there was no religious exemption for 
a public accommodation to refuse to 
comply with an anti-discrimination law, 
although the case cited involved race 
discrimination by a restaurant subject to 
the public accommodation provisions of 
the Civil Rights Act of 1964 (which do 
not apply to sex discrimination cases). 

Scardina got Phillips’ daughter Debra 
on the phone, asking if she could order a 
cake with a pink interior and blue icing. 
After Debra agreed to take the order, 
Scardina informed her that the cake 
had a two-fold purpose: to celebrate her 
birthday and to celebrate her male-to-
female gender transition. Scardina was 
then informed that Masterpiece could 
not take the order.

Scardina filed a complaint with 
the Colorado Commission, which 
found probable cause to believe that 
Masterpiece violated the law by 
declining this order. The Commission 
required the parties to submit to 
mediation, but that did not result in 
an agreement. Then the Commission 
filed a notice and complaint against 
Masterpiece. Before a hearing could 
be held, however, Masterpiece sued 
the Commission in federal court, 
seeking to block the proceeding. 
Then Masterpiece, Phillips and the 
Commission reached a settlement, 
under which Masterpiece withdrew the 
federal lawsuit and the Commission 
agreed to dismiss its complaint against 
Masterpiece. Masterpiece and Phillips 
were not required by this settlement 
to concede that they had violated the 
statute.

Scardina was not a party to this 
agreement and did not agree with it, 
filing her own lawsuit In the Denver 

District Court against Masterpiece 
and Phillips, as the statute allows her 
to do. Masterpiece offered to pay her 
$500.01, one cent above the statutory 
maximum fine for this kind of case, 
either by paying the money into the 
court or giving a certified check payable 
to her through her lawyer, but the court 
refused to accept the money and so did 
Scardina. There was a trial in Denver 
District Court, which ruled in Scardina’s 
favor. Masterpiece appealed, raising 
jurisdictional arguments and repeating 
the First Amendment free exercise 
and free speech arguments from its 
earlier case, with the same result: The 
Colorado Court of Appeals three-judge 
panel unanimously ruled for Scardina, 
in an opinion by Judge Timothy Schutz.

Before addressing the merits, Judge 
Schutz’s opinion dealt with various 
procedural/jurisdictional arguments 
raised by Masterpiece. The court found 
that Scardina had done all she had to 
do to exhaust administrative remedies 
before filing suit. Masterpiece also 
claimed a statutory bar, finding that 
the Commission lost its jurisdiction 
over this claim by entering into the 
settlement with Masterpiece, thus it 
was open for Scardina to file her own 
lawsuit under the statute. Masterpiece 
also argued that because it had tendered 
one cent more than the statutory 
maximum fine for this sort of violation 
and the Commission had a settlement 
agreement with Masterpiece, Scardina’s 
claim was precluded. Rejecting this 
argument, the court noted that Scardina 
was not a party to the settlement, and 
that the Commission’s dismissal of 
the complaint pending before it did 
not constitute a final judgment on the 
claim that Scardina filed in the district 
court. “The absence of a final judgment 
prevents the application of the claim 
preclusion doctrine,” wrote Judge 
Schutz. Neither was the claim mooted by 
Masterpiece’s attempt to pay Scardina 
what she could have won as damages 
under the statute, plus any accrued 
court costs. The court pointed out that 
counsel for Masterpiece, in offering the 
money, said it was “not to be construed 
as an admission of liability, fault, or 
wrongdoing caused by [Masterpiece 
or Phillips] or as an admission that 

[Scardina] has been caused any injury 
by [them].” The trial court determined 
that neither attempting to pay the money 
into court nor attempting to pay it to 
Scardina directly had mooted her claim, 
since the claim was not just about the 
money.

After disposing of these non-
substantive objections raised by 
Masterpiece, the Court of Appeals found, 
contrary to Masterpiece’s contentions, 
that the refusal of the cake order was 
“because of Scardina’s transgender 
status.” Trial Judge A. Bruce Jones had 
found that at first Debra agreed to make 
the cake as described by Scardina, 
“but then retracted the commitment 
once Scardina told her what the cake 
was for.” Jack Phillips testified that 
he would make the same custom pink 
and blue cake for other customers, if he 
did not know why the cake was being 
use and, “most critically,” wrote Judge 
Schutz, “Phillips acknowledged that 
a pink cake with blue frosting ‘has no 
intrinsic meaning and does not express 
any message.’” But the order was 
refused after Scardina communicated 
that the cake was intended to celebrate 
her gender transition.

Phillips argued that the order was 
declined not because Scardina is 
transgender but because of “the message 
conveyed by its intended use to celebrate 
such status.” But, citing the Supreme 
Court’s earlier decision, Judge Schutz 
observed that “the Supreme Court has 
rejected efforts to differentiate between 
discrimination based on a person’s 
status and discrimination based on 
conduct that is inextricably intertwined 
with such status,” and approved the 
ruling on this argument by Denver 
District Court Judge A. Bruce Jones.

The court rejected Phillips’ 
argument that Colorado applies the 
anti-discrimination law using an 
“offensiveness rule” that allows bakers 
to decline to create messages that they 
find offensive, citing a stunt that had 
been pulled by William Jack, who, 
responding to publicity about the 
earlier case, had gone to several bakers 
seeking cakes decorated with messages 
condemning same-sex marriages with 
Biblical verses and images, but had 
been refused by those bakers, who 



8   LGBT Law Notes   February 2023

found Jack’s intended message to be 
offensive. Jack filed complaints with 
the Commission, which found that the 
bakeries had not discriminated based 
on Jack’s religion “but instead refused 
to create cakes for anyone, regardless 
of creed, where a customer requests 
derogatory language or imagery.”

The Colorado court concluded that 
“the outcomes in Jack’s cases were 
not due to whether the proprietor or 
the Commission viewed the message 
as objectionable based on its religious 
content but, rather, because the cakes 
required the bakers to create a message 
that amounted to compelled speech.”

In this case, Judge Schutz pointed 
out, Scardina did not ask for a cake 
that included Biblical texts, just “a 
pink cake with blue frosting with no 
verse or imagery.” In light of Phillips’ 
concession at the trial that there is no 
inherent meaning or expressive message 
associated with such a case, it could not 
fall within an alleged “offensiveness 
rule” exception, “even if we assume, 
for the sake of argument, that such an 
exception exists.”

The court found that making the 
cake that Scardina wished to order was 
not “inherently expressive” activity, 
detracting from Phillips’ free speech 
argument. Would anybody who saw a 
cake with blue icing, knowing it was 
produced by Masterpiece Cakeshop, 
interpret that cake as expressing any 
message whatsoever? Masterpiece 
called a witness at the trail and asked 
what message he would derive from a 
pink case with blue icing. Nothing, he 
said, unless he was informed that it was 
ordered by a person celebrating a male-
to-female gender transition. From this, 
Phillips argued that the cake “may be 
perceived as convening information.” 
But, said the court, “the information is 
not derived from any artistic details or 
message created by the baker. Rather, 
the message in that context would be 
generated by the observer based on 
their understanding of the purpose of 
the celebration, knowing the celebrant’s 
transgender status, and seeking the 
conduct of the persons gathered for the 
occasion.” Thus, the court concluded, 
“the message would not be attributable” 
to the baker.

Turning to the free exercise of 
religion argument, the court found that 
Colorado’s anti-discrimination law is 
a religiously-neutral law of general 
application. Under the Supreme Court’s 
long-standing precedent, Employment 
Division v. Smith, 494 U.S. 872 (1990), 
such a law may be applied even though 
it incidentally burdens free exercise, 
so long as the state had a legitimate 
governmental interest for the law. In this 
case, the court considered that Colorado 
has a compelling interest in preventing 
discrimination by businesses providing 
goods and services to the public.

Phillips argued that because of his 
free speech claim, the court should put 
a greater burden on the state to justify 
this alleged imposition on his religious 
beliefs, but the court reminded him that 
it had already determined that his free 
speech rights were not involved here. 
The court also rejected Phillips’ attempt 
to equate this case to the earlier case as 
an instance of hostility to religion by the 
Commission. The Commission’s conduct 
is not implicated in this lawsuit at all, 
because it was filed by Scardina after the 
Commission settled her discrimination 
claim in a way unsatisfactory to her, and 
Phillips is appealing a decision by the 
trial court, not by the Commission. The 
Commission, unlike in the prior case, is 
not a party to this litigation. 

“We do not discern any suggestions 
of hostility in the [trial] court’s 
statements,” wrote Schutz. “The trial 
court gave all parties the benefit of its 
careful attention to the evidence and 
arguments they presented, and the 
court rendered a thorough order that 
dispassionately explained the reasons for 
its rulings. In short, these proceedings 
were not marked by any hostility toward 
Masterpiece or Phillips, or by a desire 
to punish or target them based on their 
religious views.”

This is, of course, is just one stage 
in the litigation. Alliance Defending 
Freedom, representing Masterpiece and 
Phillips, has an agenda in these sorts 
of cases: getting the Supreme Court to 
overrule Employment Division v. Smith. 
A majority of the justices have in recent 
years signaled their unhappiness with 
the Smith rule, but as of yet the Court has 
backed away from attempts to overrule it. 

In Fulton v. City of Philadelphia, 141 S. 
Ct. 1868 (2021), Justices Thomas, Alito 
and Gorsuch signaled their eagerness to 
overrule Smith in a concurring opinion, 
but did not bring along Chief Justice 
Roberts or Justice Barrett on this point. 
Perhaps this case will provide a vehicle 
for them to do so if they can find one 
more vote.

Autumn Scardina is represented by 
the law firms of Fennemore Craig, P.C. 
and King & Greisen LLP, both of Denver. 
The case drew amicus briefs in support 
of Scardina’s lawsuit from the Colorado 
Hispanic and LGBT Bar Associations, 
the Colorado Women’s Bar Association, 
and in support of Masterpiece by now-
former Arizona Attorney General Mark 
Brnovich. ■
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U.S. District Court Holds St. Joseph Medical Center of the 
University of Maryland Medical System Corporation Violated 
Title IX by Canceling Hysterectomy for Transgender Patient
By Matthew Goodwin

On January 6, 2023, Senior U.S. 
District Judge Deborah Chasanow 
(D. Md.) ruled in favor of Jesse 
Hammons, a transgender man, in his 
suit against St. Joseph Medical Center 
of the University of Maryland Medical 
System Corporation (UMMS) for 
refusing to perform a hysterectomy to 
treat his gender dysphoria. Hammons v. 
Univ. of Md. Med Sys. Corp., 2023 U.S. 
Dist. Lexis 2896; 2023 WL 121741.

Hammons sued St. Joseph, UMMS, 
and the UMSJ Health System (UMSJ) 
under Section 1557 of the Affordable 
Care Act (ACA) which forbids health 
care programs receiving federal funds 
from discriminating on grounds 
prohibited by Title IX of the Education 
Amendments of 1972, which prohibits 
discrimination on the basis of sex.

Importantly, Judge Chasanow’s 
ruling relied on the reasoning of 
Bostock v. Clayton County, 140 S. 
Ct. 1731 (2020), which held that, in 
employment discrimination claims 
under Title VII, “it is impossible to 
discriminate against a person for being 
. . . transgender without discriminating 
. . . based on sex.” As readers are likely 
aware, there is a continuing controversy 
over whether Bostock’s reasoning 
should also be used to construe Title 
IX in claims such as Hammons’. Judge 
Chasanow’s decision takes the position 
that Bostock’s reasoning is, indeed, 
“portable” beyond just Title VII. 

The facts of the case began in 
September of 2019 when Hammons was 
scheduled by the attending physician 
at St. Joseph for a hysterectomy—i.e., 
a surgery to remove a person’s uterus. 
The procedure was calendared for early 
January of 2020. In late December of 
2019, the Chief Medical Officer of St. 
Joseph, Dr. Gail Cunningham, learned 
about the upcoming surgery and 
stated that St. Joseph cannot perform 
transgender surgery. She went on to 
testify in a deposition that “the fact 

that it was a gender transition treatment 
. . . was enough to deny [permission 
to perform the surgery].” The night 
before the surgery, the hospital called 
Hammons and let him know it had been 
cancelled due to the fact it was to treat 
gender dysphoria as opposed to another 
medical diagnosis. 

When UMMS purchased St. 
Joseph in 2012 from Catholic Health 
Initiatives, it agreed as a condition of 
the sale that UMMS would continue 
to operate St. Joseph in a manner 
consistent with Ethical and Religious 
Directives for Catholic Health Services 
(ERDs) adopted by the Conference of 
Catholic Bishops. The ERDs stipulate 
“[g]ender transitioning of any kind 
is intrinsically disordered because it 
cannot conform to the true good of 
the human person, who is a body-soul 
union unalterably created male or 
female. Gender transitioning should 
never be performed, encouraged, 
or positively affirmed as a good in 
Catholic health care. This includes 
surgeries, the administration of cross-
sex hormones or pubertal blockers, and 
social or behavioral modifications.” 
Why St. Joseph’s attending physician 
scheduled the operation for Hammons 
in the first instance in light of the ERDs 
is not addressed in the opinion.

Hammons’ suit also alleged violation 
of the Establishment Clause of the First 
Amendment and the Equal Protection 
Clause of the Fourteenth Amendment. 
Those claims were dismissed in a prior 
opinion by Judge Chasanow after the 
defendants collectively argued they 
are “private corporations that cannot 
be sued under 42 U.S.C. 1983, or, 
alternatively, if they are found to be state 
actors, they are entitled to sovereign 
immunity on those claims.” The court 
agreed with Defendants on the latter 
argument and found “that UMMS 
is an arm or instrumentality of the 
government for purposes of Plaintiff’s 

assertion of claims under § 1983 as well 
as for purposes of sovereign immunity.”

After that decision, defendants were 
allowed to amend their answer to add two 
additional affirmative defenses—namely 
that the suit should be dismissed based 
on the Religious Freedom Restoration 
Act (RFRA) and the ecclesiastical 
abstention doctrine. 

Hammons opposed defendants’ 
motion to amend, arguing the court had 
already deemed them to be state actors. 

The defendants responded, essentially, 
by arguing that later developments—
i.e., an appeal—might change Judge 
Chasanow’s earlier ruling so that they 
would instead be deemed private actors 
and then these new defenses might 
apply. Judge Chasanow permitted the 
amendment, but pointed out that it was 
unclear how, even if they were deemed 
private rather than state actors, a RFRA 
defense might apply to a claim brought 
by a private person such as Hammons 
or what role ecclesiastical abstention 
could play. RFRA, it should be pointed 
out, is typically a defense reserved to 
protect against action by the Federal 
Government seeking to interfere with 
a person’s exercise of religious belief 
and Hammons was acting individually 
and has no affiliation the Federal 
Government in the lawsuit.

As Professor Arthur Leonard pointed 
out in his article reporting on this case 
for Gay City News, there might also 
be an Establishment Clause issue if an 
entity that has been found to be a state 
actor with sovereign immunity against 
constitutional claims was allowed to 
make a free exercise of religion claim.

The January 2023 opinion decided 
cross motions for summary judgment. 

Hammons argued the undisputed 
facts established that defendants 
discriminated on the basis of sex. 
Defendants opposed claiming that (1) 
UMMS was not a proper defendant 
because St. Joseph was the “relevant” 
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recipient of federal funds under Section 
1557; (2) a nationwide injunction from 
the District Court of North Dakota 
required dismissal of Hammons’s 
case; (3) defendants’ conduct was not 
intentional discrimination on the basis 
of sex because the policy at issue was 
neutrally applicable.

Judge Chasanow first dispensed with 
the defendants’ argument that cancelling 
Hammons’s surgery was pursuant to 
a neutrally applicable policy. “[A]s 
under Title IX, Section 1557 prohibits 
discrimination on the basis of sex. Upon 
review of the parties’ statements of 
undisputed facts and the exhibits to their 
motions, the undisputed facts establish 
that the cancellation was discrimination 
on the basis of sex because it was pursuant 
to a policy against providing gender-
affirming care—a policy that in practice 
permits all patients to obtain doctor-
recommended, medically necessary 
hysterectomies, except transgender 
patients seeking treatment for gender 
dysphoria. Defendants’ attempt to frame 
the policy as neutrally applicable is 
unavailing.” 

Judge Chasanow went on to write, 
“. . . the policy at issue here is not a 
neutrally-applicable prohibition on all 
hysterectomies, or even a prohibition 
on hysterectomies for the purpose of 
elective sterilization—it is a prohibition 
on hysterectomies (along with other 
gender-affirming surgeries) that are 
sought by transgender patients for the 
purpose of treating gender dysphoria . . 
. the true basis for Defendants’ refusal to 
perform the surgery was Mr. Hammons’s 
transgender status.” 

Next, Judge Chasanow went on 
to explain how maintaining a policy 
against providing gender affirming care 
is discrimination on the basis of sex 
under Section 1557 of the ACA. It is here 
that the judge imports the reasoning of 
Bostock.

“The Supreme Court and the Fourth 
Circuit have yet to extend the principles 
they have applied in employment 
and school discrimination cases to 
discrimination against gender-affirming 
treatment in a healthcare setting. 
However, multiple district courts in the 
Fourth Circuit have done so; because the 
facts in those cases are closely analogous 

to the fact in the present case, their 
reasoning is persuasive here.”

Judge Chasanow pointed to Fain v. 
Crouch, 2022 U.S. Dist. Lexis 137084, 
2022 WL 3051015, a class action suit on 
behalf of transgender persons in West 
Virginia which held, using Bostock’s 
reasoning, that the West Virginia 
Medicaid Program’s exclusion of surgical 
treatment of gender dysphoria violated 
section 1557 and the Equal Protection 
Clause.

The judge also reviewed Kadel v. 
Folwell, 2022 U.S. Dist. Lexis 103780, 
2022 WL 3226731, which held, 
also relying on Bostock, in favor of 
transgender individuals seeking gender-
affirming treatments after denial by the 
North Carolina State Health Plan for 
Teachers.

As to Hammons, then, “[d]efendants 
necessarily and intentionally relied on 
sex in creating and enforcing a policy that 
prohibits treatment if a patient’s medical 
need for that treatment is an incongruence 
between the patient’s gender identity and 
sex assigned at birth.”

Judge Chasanow did not accept the 
defendant’s citation to an out-of-circuit 
district court case, Poloncyzk v. Anthem 
BlueCross & BlueShield, 586 F. Supp. 3d 
648 (E.D. Ky. 2022). There, a transgender 
litigant’s claim was dismissed on the basis 
that the health insurance plan at issue “. 
. . excluded all ‘cosmetic’ procedures 
from coverage, which included certain 
gender-transition-related procedures” 
and, apparently, the plaintiff, unlike 
Hammons, failed to show the exclusion 
was intentional sex discrimination. 

The defendants also tried to rely 
on General Electric Co. v. Gilbert, 
429 U.S. 125, 97 S. Ct. 401 (1976) 
in which the Supreme Court held 
that discriminating against someone 
on the basis of pregnancy was not 
discrimination on the basis of sex under 
Title VII. Judge Chasanow pointed out, 
of course, that after General Electric, 
Congress amended Title VII in response 
to that decision by adding “’pregnancy, 
childbirth, or related medical conditions 
to the definition of ‘on the basis of sex.’”

Having found summary judgment 
in favor of Hammons was appropriate, 
Judge Chasanow went on to consider 
the defendants remaining claims 

that judgement in their favor and not 
Hammons’s was appropriate.

First, defendants argued that “[b]
ecause Section 1557, like Title VI, 
Title IX, and the Rehabilitation Act, 
is Spending Clause legislation that 
operates like a contract between the 
government and the recipient of federal 
funds in which the recipient agrees 
to comply with federally imposed 
conditions, they argue that ‘liability only 
attaches to the actual recipient of federal 
funds for its own misconduct occurring 
in its own program or activities.’” 
The Court responded that it has never 
been established that an entity’s parent 
corporation such as UMMS could not 
be held responsible for a subsidiary such 
as St. Joseph. The court also pointed 
to Title IX’s legislative history, writing 
that Congress never intended to limit 
the scope of Spending Clause legislation 
to only the government and the direct 
recipient of the funds. “At a minimum, 
UMMS can be held directly liable under 
Section 1557 for owning and operating 
a hospital that adheres to discriminatory 
policies—and ensuring it does so as 
required by the contracts entered into by 
UMMS.”

Second, the defendants argued that 
a 2021 injunction in Religious Sisters 
of Mercy v. Azar, 2021 U.S. Dist. Lexis 
79043, 2-21 WL 1574628, required 
dismissal. In that case, the District 
Court of North Dakota enjoined the 
Department of Health and Human 
Services, Secretary Azar, and anyone 
acting on their behalf, in concert or 
participation with them, from enforcing 
Section 1557 against, among others, the 
Catholic Benefits Association (CBA). 

St. Joseph, apparently, joined the 
CBA recently. Judge Chasanow, in 
rejecting this argument, pointed out that 
Hammons was not a party to the lawsuit 
in North Dakota and is not enjoined by 
the terms of the injunction.

Third, the defendants claimed there 
were facts in dispute with regard to the 
“corporate relationships” between the 
defendants, as well as St. Joseph’s policies 
and motives and that this “dispute” was 
material to the disposition of Hammons’s 
claims. Judge Chasanow rejected 
that there was any dispute as to legal 
relationships of the defendants, instead 
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writing that there was a “difference in 
characterization of undisputed facts.” 

Additionally, the defendants seemed 
to try to argue that, while Hammons 
said he sought the hysterectomy for 
gender affirming care, he actually 
sought a hysterectomy for the purpose of 
sterilization—and St. Joseph refuses to 
perform sterilization hysterectomies on 
anyone. The judge rejected this, pointing 
to the statements of Dr. Cunningham that 
the procedure was cancelled because “it 
was a gender transition treatment.”

Finally, the defendants argued that, 
even if they are not entitled to summary 
judgment, Hammons is not entitled to 
summary judgment against St. Joseph 
because St. Joseph is entitled to raise a 
RFRA defense at trial.

Wrote Judge Chasanow, “[b]ecause 
St. Joseph is a state actor, it simply 
may not assert this defense.” “By the 
time Defendants sought to assert this 
defense, the court had ruled that they, 
as a single unit of three entities, were 
entitled to sovereign immunity as to § 
1983 claims precisely because they were 
an instrumentality of the state. And St. 
Joseph has not sought reconsideration of 
that ruling.”

Although RFRA is typically a defense 
reserved to protect against action by the 
Federal Government seeking to interfere 
with a person’s exercise of religious 
belief, Judge Chasanow did discuss three 
circuit courts that have allowed a private 
defendant’s RFRA defense in suits by 
private plaintiffs. She found that those 
cases were easily distinguishable and 
then went on to discuss how “multiple 
circuit courts have explicitly rejected 
the notion that RFRA can apply in a suit 
involving only private parties.”

Judge Chasanow concluded, “[i]f St. 
Joseph were not a state actor, the growing 
weight of authority . . . would counsel in 
favor of finding that it could not assert 
RFRA in a case brought by a private 
party.”

The Senior Director of Media 
Relations for UMMS provided the 
following statement to Professor Leonard 
following publication of his article on 
this case in Gay City News:

“The University of Maryland 
St. Joseph Medical Center and the 
University of Maryland Medical System 

are carefully reviewing the decision 
from Judge Chasanow. We dispute many 
of the conclusions that were reached in 
this decision and may be in a position to 
comment further after additional analysis 
of the ruling. Legal disagreements aside, 
we sincerely wish the very best for Mr. 
Hammons and we support his efforts to 
seek the highest quality healthcare. We 
may disagree on certain technical, legal 
points but compassion for the patients we 
serve remains foundational to our work. 
This legal claim stems directly from, 
and is traceable to, a surgeon mistakenly 
scheduling a procedure that could not be 
performed at UM SJMC. Although our 
offer to perform gender affirming surgery 
at a different location was declined by Mr. 
Hammons, the University of Maryland 
Medical System remains committed to 
meeting the unique medical needs of 
transgender individuals and patients who 
are routinely scheduled by physicians for 
appointments and procedures at UMMS 
member organizations.”

[Editorial Note: Accompanying 
the above statement was an assertion 
that, contrary to the implication of its 
name, University of Maryland Medical 
System Corporation is not a part of the 
University of Maryland, but rather a 
separate non-governmental corporation. 
Presumably an appeal of this case would 
attempt to persuade the 4th Circuit Court 
of Appeals that Judge Chasanow was 
mistaken in labeling St. Joseph and 
UMMS as “state actors” that may not 
raise religious objections as a defense to 
a discrimination claim under the ACA.]

Hammons was represented by Abigail 
E. Marion, Andrew D. Cohen, Aron 
Fischer, Emily H. Harris, Jonah Knobler, 
of Patterson Belknap Webb and Tyler 
LLP, New York, NY; Daniel Mach, 
ACLU Foundation, Washington, DC; 
Jonathan S. Hermann, Patterson Belknap 
Webb and Tyler, New York, NY; Joshua 
A Block, Leslie Cooper, American Civil 
Liberties Union, New York, NY; Louis 
J Ebert, Rosenberg Martin Greenberg 
LLP, Baltimore, MD.

Senior Judge Chasanow was appointed 
by President William J. Clinton. ■

Matthew Goodwin is a partner at Brady 
Klein Weissman LLP specializing in 
matrimonial and family law.

District Court Rejects 
Constitutional 
Challenge to 
Federal Hate Crime 
Prosecution in Anti-
LGBTQ+ Bias Case
By Arthur S. Leonard

Chief U.S. District Judge Brian 
Morris rejected John Russell Howald’s 
argument that Howald could not be 
prosecuted for violating the federal Hate 
Crimes Prevention Act (HCPA), 18 USC 
Sec. 249 (a)(2), because, he argued, it 
exceeds Congress’s power under the 
Commerce Clause to federalize criminal 
law. United States v. Howald, 2023 WL 
35049, 2023 U.S. Dist. LEXIS 1435 (D. 
Mont., Jan. 4, 2023). Later in January, 
Judge Morris denied a second motion 
to dismiss, this time predicated on the 
argument that the predicate offense, a 
violation of 18 USC Sec. 924(c)(1)(A), 
does not require a “crime of violence.” 
See United States v. Howald, 2023 WL 
402509, 2023 U.S. Dist. LEXIS 12983 
(D. Mont., Jan. 25, 2023). The court 
rejected this argument based on clear 
precedent involving the application of 
the HCPA.

Howald presents an egregious case, 
as the indictment was summarized by 
Judge Morris. John Russell Howald 
is a resident of Basin, Montana, who 
undertook a “self-described mission” to 
rid the town of its LGBTQ+ community, 
evidently one member at time, as he 
armed himself with three semi-automatic 
rifles on March 22, 2020, and carried 
them to the home of a lesbian in Basin, 
then firing at least seven shots at her 
home using an AK-47 style rifle. Luckily, 
nobody was injured, but police recovered 
one bullet from inside the house and 
located bullet holes in the fence, yard, 
deck and house. The indictment claims 
that Howald intended to kill the resident 
of the house because of her sexual 
orientation, and alleges that the rifle 
and its ammunition moved in interstate 
commerce, a jurisdictional element to 
invoke the HCPA. A bystander recorded 
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on a cell phone an “eight-minute rant” by 
Howald immediately after the shooting, 
in which he “made numerous derogatory 
and incriminating statements,” including 
that he sought to “get rid of the fuckin’ 
lesbians, and . . . fuckin’ queers,” that he 
“might have killed a fucking lesbian, I 
hope,” and that “they are going to die, 
they are going to leave, and it’s gonna be 
awesome again.”

Howald was arrested the next day, 
and a search of his vehicle and camper 
turned up an arsenal of weapons. 
Howald was arraigned on June 29, 2021, 
and is represented by Federal Defenders 
of Montana. The jurisdictional motion 
to dismiss was accompanied by a 
motion in limine seeking to exclude 
evidence of prior convictions, including 
one conviction that “concerns the same 
underlying conduct as Howald’s current 
federal criminal indictment.” 

The motion to dismiss on 
jurisdictional grounds was premised 
on some prior federal criminal cases in 
which other statutes were held invalid 
for failure to come within the Commerce 
Power, including some provisions of the 
Violence Against Women Act invalidated 
in U.S. v. Morrison, 529 U.S. 598 (2000), 
and a gun control provision struck 
down in United States v. Lopez, 514 US 
549 (1995). Judge Morris found that 
Congress had learned its lesson from the 
prior cases, and had been sure to include 
an express jurisdictional element in the 
HCPA to cure the problem identified 
in the earlier cases. “Howald conceded 
during the December 19, 2022, motion 
hearing that he could not identify any 
valid case in which a federal court had 
invalidated a federal criminal statute 
containing an interstate commerce 
jurisdiction element,” wrote Judge 
Morris. “Federal courts uniformly have 
upheld criminal statutes that regulate 
items traveling in interstate commerce 
on the basis that they contain similar 
jurisdictional elements to that in Sec. 
249(a)(2)(B). The U.S. Supreme Court in 
Scarborough v. Untied States [431 U.S. 
563 (1977)] determined that an illegally 
possessed firearm that previously had 
traveled in interstate commerce satisfied 
the constitutional nexus requirement.” 
The court also pointed to the 9th Circuit’s 
decisions in U.S. v. Alderman, 565 F.3d 

641 (2009), and U.S. v. Standard, 849 F. 
App’x 649 (2021). 

“The Court determines that the 
jurisdictional element contained in 
Sec. 249(a)(2) renders the statute 
constitutional on its face based on 
binding U.S. Supreme Court and Ninth 
Circuit precedent,” wrote Morris. “The 
Court additionally recognized that 
bias-motivate violence itself impacts 
interstate commerce. As the Government 
highlights, violence against people based 
upon their actual or perceived religion, 
gender, race, or sexual orientation 
‘creates an atmosphere of fear that 
affects interstate commerce’” citing 
the government’s brief on this motion. 
“Congress enacted the HCPA with this 
connection in mind. Congress expressly 
found that bias-motivated violence 
against ‘members of targeted groups 
impedes their freedom of movement,’ 
forces members of these communities 
‘to move across State lines to escape the 
incidence of risk of such violence,’ and 
prevents them from ‘purchasing goods 
and services, obtaining or sustaining 
employment, or participating in other 
commercial activity,’” citing the statute 
at Sec. 2(6)(A)(B). The 4th Circuit relied 
on this alternative ground in U.S. v. Hill, 
927 F. 3d 188 (4th Cir. 2019).

The court then turned from Howald’s 
facial challenge to his alternative as-
applied challenge, finding it equally 
unpersuasive. Here Judge Morris found 
a lack of direct 9th Circuit precedent, but 
once against invoked the Hill prosecution 
from the 4th Circuit, in which the court 
of appeals reversed a district court 
ruling in an LGBTQ+ bias prosecution, 
finding, contrary to the district court, 
that “the assault ‘interfered with ongoing 
commercial activity.’” Turning to the 
indictment in this case, Judge Morris 
wrote, “Howald’s indictment specifically 
alleges that Howald used a firearm that 
had traveled in interstate commerce in 
commission of the charged offense and 
that his conduct ‘otherwise affected 
interstate commerce.’ The AK-style rifle 
found in Howald’s possession included 
components manufactured in Romania. 
The ammunition used in the alleged 
offense was manufactured in Russia.” He 
pointed out that at trial the government 
will have the burden of proving the 

jurisdictional element, but at this point 
the allegations in the indictment sufficed 
to defeat the motion to dismiss. “The 
Court declines to address whether the 
impact of bias-motivated violence itself 
on interstate commerce would suffice 
to establish jurisdiction over Howald 
in light of the determination that the 
jurisdictional element defeats Howald’s 
as-applied challenge to Sec. 249(a)(2).”

On the motions in limine, the 
court granted one, pertaining to prior 
convictions that had no factual or logical 
relationship to the present case. But 
as to the prior hate crimes conviction, 
he wrote that he would defer judgment 
“regarding the admissibility of cross-
examination evidence should Howald 
choose to testify. The Court also will 
defer judgment on the admissibility 
of testimony from the Government’s 
intended witnesses as intrinsic evidence 
of Howald’s motive, an element of the 
charged offense,” he wrote. He directed 
that the parties confer on this issue and 
inform the court of they were unable to 
resolve any disputes as to admissibility 
of Government witness testimony. 

The January 23 ruling, dismissing 
another dismissal motion, involves an 
extended exegesis on the meaning of 
“crime of violence” as one of the elements 
under the HCPA. Howald tried to argue 
that the definition of that term was overly 
broad and vague and potentially brought 
into play a variety of non-violent actions, 
leading to extended consideration of 
how courts have parsed the language 
in response to such arguments. The 
bottom line of the judge’s analysis was 
that at trial the government must prove 
“beyond a reasonable doubt that Howald 
attempted to kill” the resident of the 
house in question, and that 9th Circuit 
precedents upholding the HCPA against 
the argument that Howald was making 
centered on the use of a deadly weapon 
that “reflects force that is capable of 
causing death or serious injury.” Howald 
is charged with an “attempt to kill,” 
which distinguishes his case from some 
others in which people were actually 
killed, but the court found that the logic 
rejecting challenges to the statute on this 
ground applied to both kinds of cases. 

Chief Judge Morris was appointed by 
President Barack Obama. ■
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District Court Allows Sex Discrimination Claims to Proceed 
for Heterosexual Teacher Who Acted as Fierce Advocate For 
LGBTQ+ Students Within Her School
By Jason Miranda

When the Supreme Court published 
its 2020 decision in Bostock v. Clayton 
County, it held that Title VII of the 
Civil Rights Act of 1964 protected 
gay and transgender employees from 
discrimination in the workplace 
under the protection against sex 
discrimination. But what happens 
when a heterosexual woman claims sex 
discrimination due to her support and 
advocacy for the LGBTQ+ community? 
This is the case in MacDonald v. 
Brewer School Department, 2023 U.S. 
Dist. LEXIS 5601, 2023 WL 167668 
(D. Me., Jan. 13, 2023). On January 13, 
Judge Nancy Torresen (U.S. District 
Court of Maine) delivered a lengthy 
opinion, denying in part and granting 
in part the motions to dismiss from 
both the School Department and named 
individual defendants.

With an amended complaint 
containing a total of fifteen counts, the 
court weighs a plethora of allegations 
ranging from violations of Title VII 
and the Maine Human Rights Act to 
violations of the First and Fourteenth 
Amendments. While this is just the 
pleading stage, Judge Torresen allows 
most counts to proceed, only denying 
counts where the involved law prohibits 
such a claim from being brought, as 
will be the case with Title VII.

Michelle MacDonald has been an 
English teacher at Brewer High School 
since 2007 where, for approximately 
seven of those years, she served as the 
Curriculum Leader – a department 
chair – and the co-advisor for the 
school’s Gender and Sexuality Alliance 
(GSA). She has a transgender child 
and is allegedly well-known for her 
fierce advocacy for LGBTQ+ students 
within the school. Since 2017, she 
claims to have been the target of intense 
hostility from other teachers, students, 
and even administrators in response 
to her advocacy. Spanning nearly four 
pages of the opinion, Judge Torresen 

recites several portions of MacDonald’s 
complaint, giving us a detailed look at 
the type of discrimination MacDonald 
is claiming.

Beginning in 2017, MacDonald 
attempted to address concerns about 
treatment of transgender students with 
the superintendent at the time, Cheri 
Towle, who MacDonald alleges showed 
visible discomfort with the topic and 
became rather “defensive.” Later that 
year, she discovered the GSA was 
being excluded from the yearbook, 
which created a spat between her and 
Breanne Pelletier, the English teacher 
responsible for the yearbook. After 
Pelletier told MacDonald the GSA was 
a “support group” and offered nothing 
“worth taking pictures of,” MacDonald 
reported the issue to the Brewer School 
Department, which in turn instructed 
Pelletier that the GSA must be included. 
This created a series of disputes between 
MacDonald and Pelletier that continued 
up until the issuing of this opinion.

Additionally, MacDonald received 
disparaging comments from another 
English teacher, Paul Wellman, who 
told MacDonald the GSA was “like 
a religion” and MacDonald was 
“influencing students with her beliefs.” 
He further told her LGBTQ+ people 
are “unnatural” and “mutations of 
nature.” A short few weeks later, 
these comments escalated into a near-
altercation between the two, resulting 
in a need for Brent Slowikowski, the 
school’s principal, to intervene.

Come April 2018, MacDonald began 
to file complaints with the Department, 
claiming she was subjected to a hostile 
work environment. She requested, 
as grievance, that the school hold 
LGBTQ+ rights training for staff, to 
which the school complied, hosting 
it late in the afternoon on the last day 
of classes for the academic year when 
most teachers had already left. In the 
following academic year, MacDonald 

reported multiple student-related 
incidents, including one where a student, 
during a class conversation revolving 
around transgender issues, yelled “Mrs. 
MacDonald is a f*ing bitch!”

MacDonald continued to experience 
multiple issues in the subsequent years. 
Previously, the school had never held 
interviews for the Curriculum Leader 
position, but did so this year, where they 
hired Pelletier instead of MacDonald. 
While the school praised Pelletier’s 
communication skills as the reason 
for the decision, her poor performance 
evaluations for communication said 
otherwise. That summer, MacDonald 
requested a room change to the other 
side of the school so she could avoid 
negative confrontations with certain 
faculty members. Slowikowski, 
knowing she had a larger class size 
and large classrooms were available, 
moved her to a small, special education 
classroom.

In October 2019, MacDonald filed 
a complaint with the Maine Human 
Rights Commission (MHRC) and 
the Equal Employment Opportunity 
Commission (EEOC) against the 
Department, Wellman, and Pelletier. 
After that, she was allegedly shut out 
from all meetings relating to curriculum 
and the school. The aforementioned 
issues continued to occur, where 
earlier this month, MacDonald filed the 
instant complaint, alleging violations 
of her state and federal rights under the 
Maine Human Rights Act (MHRA), 
Title VII, and the First and Fourteenth 
Amendments of the U.S. Constitution.

Judge Torresen begins her lengthy 
analysis by dissecting the statutory 
claims under the MHRA and Title VII. 
Where the Department moves to dismiss 
these claims as time-barred, their 
motion is denied due to the continuing 
violation doctrine which dictates a 
claim may be within the statute of 
limitations if the discrimination is 
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ongoing and at least one incident falls 
within the 300-day time period prior to 
filing the complaint.

As previously mentioned, Michelle 
MacDonald is a heterosexual and 
presumably cisgender woman. While 
her fierce advocacy for the LGBTQ+ 
community may have resulted in this 
suit, it does become a question as to 
whether Title VII would even grant her 
protection in this case. Judge Torresen 
brings a magnifying glass to the statute, 
singling out three relevant sections 
addressed by MacDonald: § 2000e-2(a), 
§ 2000e-2(m), and § 2000e-3(a). Her 
analysis is lengthy and complex in nature 
but in summary, only § 2000e-2(m) 
is found to provide plausible relief 
for MacDonald due to a First Circuit 
interpretation holding the section to 
cover associational discrimination, 
under which MacDonald would classify. 

Having established that MacDonald’s 
associational discrimination claim may 
proceed under § 2000e-2(m), Judge 
Torresen continues with the hostile 
work environment claim against 
the Department, where she works 
through the required elements of such 
a claim, ultimately concluding there 
are sufficient instances of hostility and 
school inaction to allow MacDonald 
to proceed on such claims. This is 
evidenced by the required severity and 
pervasiveness MacDonald experienced 
such as negative and hostile comments 
from other teachers and students, the 
lack of school action to address these 
issues, and her ostracization from 
leadership roles.

As for the retaliation claim, the 
analysis moves rather quickly, rehashing 
the factual evidence demonstrating 
retaliatory action from the school and 
teachers. This includes her exclusion 
from important discussions on school 
matters, her demotion from her extended 
tenure as Curriculum Leader, her being 
moved to a smaller classroom, and her 
being reprimanded with a negative 
performance evaluation. All these 
actions came shortly after filing official 
complaints or addressing concerns 
within the school and are, therefore, 
sufficient to deny the defendants their 
motion to dismiss these claims of 
retaliation.

Unlike Title VII, the MHRA allows 
for discrimination claims based on 
a “person’s known relationship or 
association with a member of a protected 
class.” This allows for all MHRA 
claims against the School Department 
to survive. As for the individual claim 
against Pelletier, the analysis turns as 
to which interpretation of the law rules. 
Battling between whether to grant 
individual liability under the MHRA 
or not, Judge Torresen chooses the First 
Circuit decision in Roy v. Correct Care 
Sols., 914 F.3d 52 (1st Cir. 2019), as 
proper precedent, allowing MacDonald’s 
MHRA claim of individual liability 
against Pelletier to proceed.

Remaining are the constitutional 
claims, where MacDonald alleges First 
Amendment retaliation and violation 
of the Fourteenth Amendment’s Equal 
Protection Clause. These allegations 
are aimed at the individual defendants – 
Gregg Palmer (current superintendent), 
Cheri Towle (former superintendent), 
Brent Slowikowski (principal), Renita 
Ward-Downer (director of instruction), 
Paul Wellman, and Breanne Pelletier 
(teachers). The claims are brought 
against the defendants in both their 
official and individual capacities except 
for Wellman and Pelletier, who are sued 
solely in their individual capacities. 
This distinction is of great importance 
because a suit against someone in their 
official capacity attaches liability to the 
entity to which they belong.

Under the First Amendment, a claim 
for retaliation may proceed should the 
plaintiff demonstrate they engaged in 
constitutionally protected conduct and 
for such conduct, they were subjected 
to an adverse action by the defendant 
where the protected conduct was a 
substantial and motivating factor in 
the retaliatory action. While this may 
sound rather complex, in application 
it is rather simple. MacDonald claims 
to have partaken in protected conduct 
by speaking out about LGBTQ+ 
issues within the school, satisfying the 
first prong due to such issues being 
of public concern. Moving onto the 
second prong, Judge Torresen takes an 
individualized approach, analyzing each 
of the defendants and the alleged actions 
taken against MacDonald. She finds 

that, as to Palmer, Towle, and Ward-
Downer, there is sufficient evidence to 
support a retaliation claim under the 
First Amendment. Slowikowski receives 
the same result but with some scrutiny 
due to the nature of the pleading stage. 
Alternatively, Judge Torresen finds 
Pelletier and Wellman entitled to 
qualified immunity, regardless of their 
constitutional violations.

While it may be concerning that only 
Wellman and Pelletier received qualified 
immunity, this is because a defendant is 
entitled to such protection when they are 
not given fair warning that their conduct 
was unconstitutional. In this case, the 
official defendants were aware of the 
complaints from MacDonald and yet, 
did nothing. All the while, Wellman and 
Pelletier, while causing a great deal of 
harm themselves, were not made aware 
of the severity of their actions via direct 
complaints.

Finally, and briefly, the court allows 
MacDonald’s Fourteenth Amendment 
claims to proceed, finding Brewer 
School Department and the individual 
defendants may be in violation of the 
Equal Protection Clause. Having denied 
MacDonald the position as Curriculum 
Leader, scrutinized her behavior, 
and treated her differently due to her 
advocacy, the defendants are found to 
have been alleged to engage in sufficient 
discriminatory behavior to establish an 
Equal Protection Clause violation.

The case now moves into the 
discovery stage where the court may or 
may not accept the same positions taken 
here by Judge Torresen on the motions 
to dismiss. Michelle MacDonald, the 
plaintiff, is represented by John P. Gause 
of Eastern Maine Law, LLC in Bangor, 
Maine. Judge Nancy Torresen was 
appointed by President Barack Obama 
in 2011. ■

Jason Miranda is a law student at New 
York Law School (class of 2024).
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U.S. District Judge Rules that a New Hampshire Law Restricting 
Speech of Public School Teachers is Unconstitutionally Vague
By Brian M. Brantley

The New Hampshire Legislature 
passed a law that went into effect on 
June 25, 2022, that restricts “what public 
school teachers can say to their students 
about how to understand, prevent, and 
redress discrimination in our society.” 
Two separate actions were commenced 
in federal court by public school 
teachers, parents, students, the National 
Education Association-New Hampshire 
and Local 8027, AFT-New Hampshire 
and AFL-CIO arguing that the law 
violates their First Amendment rights 
to free speech and is unconstitutionally 
vague. The actions were consolidated 
under Local 8027 v. Edelblut, 2023 DNH 
005, 2023 WL 171392, 2023 U.S. Dist. 
LEXIS 5593. The defendants moved to 
dismiss the complaint for failure to state 
a claim and that the law does not on its 
face violate the First Amendment. On 
January 12, 2023, U.S. District Judge 
Paul J. Barbadoro (D.N.H.) held that the 
plaintiffs pleaded a plausible claim that 
the law is unconstitutionally vague. 

The law prohibits schools from 
teaching that one identified group, 
based on age, sex, gender identity, 
sexual orientation, race, creed, color, 
marital status, familial status, mental or 
physical disability, religion or national 
origin is inherently superior or inferior 
to people of another identified group. 
The attorney general, or anyone who 
alleges harm from the teaching of 
a banned concept, can file a lawsuit 
seeking damages and injunctive relief. 
The law further provides that a teacher 
in violation of the section may lose their 
teaching license, which would remove 
access to their livelihood. The law 
allows educators to teach the “historical 
existence” of these concepts, albeit only 
“as part of a larger course of academic 
instruction,” however, the ability to 
teach the continuing applicability of this 
history, and make it personally relevant 
to students, is unclear.

The defendants argue that the new 
law only restricts curricular speech and 
as teachers are government employees, 

curricular speech speaks on behalf 
of the government. Defendants base 
their argument in reliance on Garcetti 
v. Ceballos, 547 U.S. 410 (2006). The 
Supreme Court uses two factors of 
inquiry when analyzing constitutional 
protections of public employee speech. 
“The first requires determining whether 
the employee spoke as a citizen on 
a matter of public concern. If the 
answer is no, the employee has no First 
Amendment cause of action based 
on his or her employer’s reaction to 
the speech. If the answer is yes, then 
the possibility of a First Amendment 
claim arises.” Garcetti v. Ceballos, 547 
U.S. 410 at 418. The court must also 
balance the value of the employee’s 
speech with that of the “employer’s 
legitimate government interest in 
preventing unnecessary disruptions and 
inefficiencies in carrying out its public 
service mission.” Bruce v. Worcester 
Reg’l Transit Auth., 34 F.4th 129, 137 
(1st Cir. 2022). 

While the defendants argue that 
Garcetti provides the standard for 
the court’s analysis, the plaintiffs 
unsurprisingly argue that as educators, 
they have more academic freedom 
in their speech than the employee in 
Garcetti. The plaintiffs argue that 
Garcetti was primarily concerned with 
speech of a deputy district attorney 
rather than public school teachers, and 
as such, does not apply here. Plaintiffs 
argue that instead, the court should 
follow the analysis under Ward v. 
Hickey, 996 F.2d 448 (1st Cir. 1993). 
The court disagrees, because Ward 
preceded Garcetti, and the First Circuit 
has not relied on Ward for precedence 
before. Ward also does not discuss the 
cases relied on in Garcetti: Pickering 
and Connick. 

The judge agreed with defendants 
in that primary and secondary school 
teachers are not protected in their 
curricular speech. However, plaintiffs 
contend that the New Hampshire law 
also restricts their speech outside of 

the classroom and thus violates their 
First Amendment freedoms as private 
citizens. Since the defendants did 
not argue against this extracurricular 
speech argument, the judge denied 
defendants’ motion to dismiss on this 
aspect. However, the judge did dismiss 
plaintiffs’ First Amendment claim, as 
to their children, without prejudice, as 
they failed to include a distinct claim 
on behalf of their children. The court 
instructed plaintiffs to file an amended 
complaint. 

Plaintiffs argue that the law is 
vague both on its face and as-applied. 
Generally, a law is vague if a reasonable 
person cannot tell whether speech 
is prohibited or permitted. A facial 
challenge is based on the actual law 
itself, while an as-applied challenge 
is based on the conduct at issue in a 
particular case. Defendants did not 
adequately brief their motion regarding 
the as-applied vagueness claim and the 
judge dismissed it without prejudice to 
be argued on the merits at a later time. 

The parties did not agree on the 
standard to be used on determining 
plaintiffs’ facial vagueness challenge. 
The court went through a detailed 
analysis of precedent and found that 
Johnson v. United States, 576 U.S. 591 
(2015), is controlling. In Johnson, the 
Court “refused to adopt the view that ‘a 
statute is void for vagueness only if it is 
vague in all its applications.’” The court 
further explained that even if wrong 
about utilizing Johnson, the “vague in 
all applications” standard would still 
not apply to this set of facts. First, the 
plaintiffs argue that the law abridges 
their First Amendment rights, which is 
an exception to the standard. And, a more 
compelling argument, the amendments 
do not include a scienter requirement or 
“simply regulate business behavior.” At 
oral argument the defendants conceded 
that the law does not include a scienter 
requirement.

The Supreme Court has stated that 
“[t]he degree of vagueness that the 
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Constitution tolerates . . . depends in 
part on the nature of the enactment.” 
Hoffman Estates v. Flipside, 455 U.S. 
489 (1982). Notably, greater clarity is 
required when a statute either restricts 
speech, imposes a particularly severe 
penalty, or lacks a scienter requirement. 
“The amendments at issue in this case 
are explicit viewpoint-based speech 
limitations that, as discussed above, 
arguably affect both the curricular 
and extracurricular speech of public 
primary and secondary school teachers. 
Because their extracurricular speech is 
plausibly entitled to First Amendment 
protection, a rigorous vagueness review 
is required.” 

The law provides that if teachers are 
found to have violated its provisions, 
they may be stripped of their teaching 
credentials, employment, and 
livelihoods. This requires that the 
strictest review of vagueness be applied. 
The same standard should apply as 
in a criminal statute based on the 
extreme repercussions. That standard 
is that “the law must give ‘a person 
of ordinary intelligence fair notice of 
what is prohibited’ and must not be 
‘so standardless that it authorizes or 
encourages seriously discriminatory 
enforcement.’” U.S. v. Williams, 553 
U.S. 285, 304 (2008). The judge found 
that the amendments do not provide 
clarity on what is permitted and what 
is not permitted to be taught in the 
classroom and that the violator can be 
sanctioned for teaching a concept by 
implication. As such, the plaintiffs have 
pleaded a plausible claim that the law is 
unconstitutionally vague. 

The plaintiffs are represented by 
David A. Vicinanzo, Nixon Peabody 
LLP, Manchester, NH; Chris Erchull, 
GLBTQ Legal Advocates & Defenders 
(GLAD), Boston, MA; Emerson J. 
Sykes, American Civil Liberties 
Union Foundation, New York, NY; 
Henry Klementowicz, American Civil 
Liberties Union of New Hampshire, 
Concord, NH; Jennifer Aimee Eber, 
Disability Rights Center-NH, Concord, 
NH; Leah Watson, American Civil 
Liberties Union Foundation, New York, 
NY; Morgan C. Nighan, Nixon Peabody 
LLP, Boston, MA; Peter J. Perroni, 
Peter J. Perroni, ESQ., Chelmsford, 

MA; SangYeob Kim, American Civil 
Liberties Union of New Hampshire, 
Concord, NH; Sarah Hinger, American 
Civil Liberties Union Foundation, New 
York, NY; Suzanne Amy Spencer, 
Shaheen & Gordon, Concord, NH; 
William E. Christie, Shaheen & 
Gordon, Concord, NH; Gilles R. 
Bissonnette, American Civil Liberties 
Union of New Hampshire, Concord, 
NH; Charles Moerdler, Stroock Stroock 
& Lavan LLP, New York, NY; David 
Kahne, Stroock Stroock & Lavan 
LLP, New York, NY; Elizabeth Clarke 
Milburn, Stroock Stroock & Lavan LLP, 
New York, NY; David Kahne, Stroock 
Stroock & Lavan LLP, New York, NY. 

District Judge Paul J. Barbadoro 
was appointed by President George W. 
Bush.  ■

Brian M. Brantley is a member of the 
New York Bar.

Guatemalan 
Petitioner Wins 
Remand of Asylum 
Claim on Several 
Grounds by 9th 
Circuit Panel
By Arthur S. Leonard

On January 26, a three-judge panel 
of the U.S. Court of Appeals for the 9th 
Circuit granted a petition by a native 
and citizen of Guatemala to have the 
Board of Immigration Appeals (BIA) 
reconsider her claims for asylum, 
withholding of removal, or protection 
under the Convention against Torture 
(CAT). Circuit Judge Mark J. Bennett 
wrote for the panel, with a concurring 
opinion by Circuit Judge Gabriel P. 
Sanchez. Antonio v. Garland, 2023 WL 
411361, 2023 U.S. App. LEXIS 2036. 

Summarizing the record, Judge 
Bennett wrote, “Antonio was verbally 
and physically harassed and received 
death threats because her community in 
Guatemala perceived her to be a lesbian, 
including because she wore men’s 
clothing to work. In her petition, Antonio 
challenges the IJ’s findings that: (1) this 
treatment did not amount to persecution, 
(2) the relevant social group for asylum 
purposes is based on ‘manner of dress,’ 
and (3) no persecution was committed 
by the Guatemalan government or 
by forces that the government was 
unwilling or unable to control.” 

The court found that the first finding 
was not supported by substantial 
evidence in the record, that the second 
finding suffered from “several errors” 
and that in making the third finding, 
“the agency did not consider all highly 
probative evidence in the record.” 

The IJ had noted as to the second 
issue that Antonio did not present 
a “sexual orientation issue because 
Respondent stated she was not a 
lesbian.” The court observed that the 
IJ seems to have mischaracterized 
petitioner’s argument on the issue of 
membership in a “particular social 
group,” as she also stated in the hearing 
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Wisconsin Court 
of Appeals Rules 
Transgender 
Individual Must 
Show Possibility 
of Physical Harm 
to Shield Name 
Change Petition 
from Publication
By Willy C. Martinez

Wisconsin Statute Section 786.37(4) 
provides that an individual who files a 
petition for a confidential name change 
may be required, at the discretion of 
the court, to show “by a preponderance 
of the evidence, that publication of his 
or her petition could endanger him or 
her.” In In the Matter of R.I.B., 2023 
WL 225797, 2023 Wisc. App. LEXIS 
50 (Wis. Ct. App. Jan. 18, 2023), Judge 
Gregory B. Gill Jr., writing for the Court 
of Appeals of Wisconsin, affirmed the 
order of Circuit Court Judge Tammy Jo 
Hock denying a transgender individual’s 
petition for a confidential name change, 
concluding the statute requires “proof 
that a petitioner more likely than not 
could be physically endangered if the 
name change petition is published.” 

Robert (a pseudonym assigned by the 
court, which explained that it was using 
a male name out of respect for R.I.B.’s 
dignity) was assigned female at birth 
and identifies as a transgender male. 
When Robert began to use his name 
and wear men’s clothing at age twelve, 
he was subjected to copious amounts 
of physical and emotional abuse. His 
classmates, for instance, verbally abused 
Robert with transphobic slurs. His 
teacher joined the students in Robert’s 
abuse, even threatening Robert with 
recording him “so that others could see 
that he was ‘acting like a girl and not 
like a boy.’” Students, both at school and 
in his neighborhood, threatened Robert 
with physical abuse and violence, 
including threats that the other children 

that “people can think that a person is 
perhaps a lesbian,” and her counsel 
noted that she was “perceived to have 
male tendencies.” Taken together, this 
raised the question whether “perceived” 
or “imputed” sexual orientation based 
on how the petitioner dressed and acted 
could be considered a “particular social 
group” for this purpose. 

“Failure to address a social group 
claim, or failure to analyze such a 
claim under the correct legal standard, 
‘constitutes error and requires remand,’” 
wrote Bennett, citing Rios v. Lynch, 807 
F. 3d 1123 (9th Cir. 2015). “Antonio’s 
manner of dress was one reason her 
community associated her with a 
relevant proposed social group, not the 
basis of the group itself,” he continued. 
“Thus, the agency failed to conduct its 
particular social group analysis with 
respect to the correct group – women 
perceived to be lesbians.” 

Since there is no specific BIA or 9th 
Circuit precedent precisely on point, 
the court remanded as to this issue for 
the agency to determine “(1) whether 
women in Guatemala perceived to be 
lesbian constitute a particular social 
group; and (2) if so, whether Antonio’s 
persecution was ‘on account of’ her 
membership in that group.” 

The court engaged in a close scrutiny 
of the record on the third issue and 
found that the IJ had ignored important, 
uncontradicted evidence in the record 
that could support the conclusion that the 
government failed to take appropriate 
action to protect the petitioner despite 
her attempts to invoke its aid. 

In his concurring opinion, Judge 
Sanchez focused on the issue of 
“particular social group,” observing that 
although the majority “correctly points 
out that no published authority from 
our court or the Board of Immigration 
appeals has expressly recognized 
imputed sexual orientation as a 
cognizable social group, and therefore 
remand is warranted to allow the BIA to 
pass on this question in the first instance 
. . . Under longstanding circuit and BIA 
precedent, the answer to this question 
seems clear.” 

For example, he pointed out that “the 
BIA has emphasized the importance 
of the ‘perception of the persecutor’ in 

asylum claims that involve persecution 
on account of imputed protected 
characteristics.” After citing other 
examples involving different grounds 
for asylum claims, he wrote, “It is no leap 
to conclude that imputed homosexuality 
and homosexuality alike confer 
membership in the particular social 
group of homosexuals. Indeed, as the 
majority recognizes, prior panels have 
applied BIA and circuit precedent to 
arrive at that conclusion in unpublished 
dispositions.” Where the IJ erred was 
in focusing “exclusively on Antonio, 
assigning no weight to the perceptions 
of her persecutors.” It was enough that 
her persecutors believed her to be a 
lesbian, and “Faithful application of the 
foregoing precedent should lead the BIA 
to the same conclusion,” he wrote. 

The petitioner is represented by Marco 
A. Jimenez, Riverside CA. Judge Bennett 
was appointed by President Donald 
Trump. Judge Sanchez was appointed by 
President Joe Biden. The third member 
of the panel, Senior U.S. District Judge 
Elizabeth E. Foote (W.D. La.), sitting by 
designation, was appointed by President 
Barack Obama. ■
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would “punch and stab” him, threats to 
“shoot [him] with a BB gun,” and finally, 
one student leaving a note on Robert’s 
locker “telling [him] to kill” himself. 
Yet, in 2019, Robert began working with 
medical and mental health providers 
to ensure an appropriate course of 
treatment, which included hormone 
replacement therapy and undergoing 
gender conforming surgery. 

Before the circuit court, Robert 
provided evidence that the publication 
of his name change would endanger 
his person. For example, Robert’s 
therapist provided a letter “describing 
[the] bullying and harassment that 
[Robert] has reported to her.” Robert 
also cited to a government report from 
the United States Department of Health 
and Human Services indicating that 
transgender youth are at a higher risk 
of experiencing violence victimization, 
substance use, suicide risk, and sexual 
risk behaviors as compared to cisgender 
youth. Finally, Robert cited national 
news stories “about transgender people 
being assaulted, physically harmed[,] 
and killed because of their gender 
identity.” Based on this evidence, Robert 
argued that if his name change petition 
is published, he believed that “students 
at [his] school and other people will 
bully [him] and physically attack [him].” 
Nevertheless, the circuit court rejected 
Robert’s petition, holding the operative 
test under Section 786.37(4) “is not 
whether a person is uncomfortable with 
public disclosure of a name change but 
rather if the publication required under 
Wisconsin Statutes would endanger the 
individual.” As Robert had undergone 
gender confirming surgery, the judge 
reasoned Robert failed to meet this 
standard because “anyone who has 
contact with [Robert] already knows 
that [he] is in gender transition and uses 
a male name.” 

The Court of Appeals’ decision to 
affirm the circuit court’s ruling was 
focused on the phrase “could endanger,” 
as provided in Section 786.37(4). As the 
phrase was left undefined, the court’s 
analysis proceeded in two parts. First, 
the court held that “could” as written 
in Section 786.37(4) meant “that the 
burden is on a petitioner to demonstrate 
the likelihood of a future event, and he 

or she must demonstrate that it is more 
likely than not that future endangerment 
is possible.” Second, the court held that 
the term “endanger” refers to a risk of 
physical harm. Therefore, in the court’s 
view, Section 786.37(4) requires “the 
petitioner [to] prove it is more likely 
than not that the petitioner could be 
physically endangered if the name 
change petition is published.” Against 
this backdrop, the court determined the 
circuit court did not abuse its discretion 
by denying Robert’s confidential name 
change petition. 

In the Matter of R.I.B. illustrates the 
subjectivity of statutory interpretation. 
On the issue of what “endanger” 
meant, for instance, Robert relied on 
the dictionary term of “endanger” to 
support his interpretation. Indeed, the 
court explained the word “endanger” 
is defined as “bring[ing] into danger or 
peril of probable harm or loss.” Likewise, 
the term “endangerment” means “[t]he 
act or . . . instance of putting someone 
or something in danger; exposure to 
peril or harm.” Therefore, “look[ing] 
at the plain language of the statute,” 
the phrase “could endanger” readably 
means the publication of a name change 
would “more likely than not” result in 
a future “exposure to peril or harm.” 
Unsatisfied with that interpretation, 
however, the court proceeded to 
consult “close-related statutes” (which 
it acknowledged contained “different 
standards”) and further relied on the 
common law definition of “danger,” as 
interpreted in a case concerning the 
incarceration of juveniles. According 
to the court, all those extrinsic sources 
“buttressed” its conclusion that Robert 
must show proof of the risk of future 
physical harm. In short, the court’s 
reasoning is untethered from the 
statute’s plain text. The decision grants 
circuit judges the discretion to deny 
transgender youth basic protections 
from those who, as in Robert’s case, 
seek to do them harm. 

Neither the Westlaw nor LEXIS 
report of the case indicates whether 
R.I.B. was represented by counsel in 
seeking his name change. ■

Willy C. Martinez, Esq. is an Associate 
at Gibbons PC in Newark, NJ.
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European Court of Human Rights Grand Chamber Holds That 
Member States Must Provide Legal Recognition to Same-Sex 
Couples
By Eric Wursthorn

In a 14-3 opinion delivered on 
January 17, 2023, the Grand Chamber 
of the European Court of Human Rights 
(ECHR) held that Russia’s failure to 
provide legal status to same-sex couples 
violated Article 8 of the European 
Convention on Human Rights (the 
Convention). Fedotova and Others v. 
Russia, Applications nos. 40792/10, 
30538/14 and 43439/14. This recent 
decision upheld a Chamber Judgment 
of the Third Section of the ECHR 
rendered July 13, 2021, as reported in 
the August 2021 edition of the LGBT 
Law Notes (see “ECHR Rules That 
Russia Violated European Convention 
on Human Rights Regarding Trans 
Parent’s Visitation Rights and Same Sex 
Marriage Recognition”, p. 26). Russia is 
no longer a member of the Council of 
Europe or a party to the Convention, but 
this decision is binding on all member 
states that do not currently provide 
legal recognition to same-sex couples. 
According to the Court, these member 
states are Albania, Armenia, Azerbaijan, 
Bosnia and Herzegovina, Bulgaria, 
Georgia, Latvia, Lithuania, the Republic 
of Moldova, North Macedonia, Poland, 
Romania, Serbia, Slovakia, Türkiye and 
Ukraine (para. 67).

The case was brought by three 
couples who each unsuccessfully 
attempted to marry in Russia in 2009 
and 2013. Russian authorities refused 
to process the applicants’ marriage 
applications because Article 1 of the 
Russian Family Code defines marriage 
as a “voluntary marital union between 
a man and a woman”. The applicants 
challenged those denials in local Russian 
courts, which in turn held that same-sex 
marriages were not authorized under 
Russian law and Russia did not have a 
positive obligation to permit same-sex 
marriage under the Convention.

The applicants then lodged 
complaints with the ECHR, claiming, 
inter alia, that Russia’s failure to 
recognize their relationships violated 

Article 8 of the Convention. Article 8 of 
the Convention, provides: 

“1. Everyone has the right to respect 
for his private and family life, his home 
and his correspondence.

2. There shall be no interference by 
a public authority with the exercise of 
this right except such as is in accordance 
with the law and is necessary in a 
democratic society in the interests of 
national security, public safety or the 
economic well-being of the country, for 
the prevention of disorder or crime, for 
the protection of health or morals, or for 
the protection of the rights and freedoms 
of others.”

In 2021, the Third Section of the 
ECHR ruled against Russia, finding that 
it had failed to justify the lack of any 
opportunity for the applicants to have 
their respective relationships formally 
acknowledged and thus had overstepped 
the margin of appreciation it enjoyed in 
choosing the most appropriate form of 
recognition of same-sex couples. 

Following the 2021 Chamber 
Judgment, the applicants urged the 
Grand Chamber to confirm the 
Chamber’s conclusions. Meanwhile, 
Russia argued that the Chamber had 
interpreted Article 8 of the Convention 
too broadly and in conflict with Article 
12 of the Convention and Article 16 of 
the Universal Declaration of Human 
Rights. Further, Russia contended that 
a fundamental change in circumstances 
had occurred because at the time of the 
Convention was signed, member states 
could not have foreseen that same-sex 
marriage could be required thereunder. 

Finally, Russian maintained “that 
extending marriage to same-sex couples 
would be contrary to the Russian 
Constitution and public policy,” pointing 
to the lack of restrictions on same-sex 
couples to, i.e., obtain mortgages or make 
wills. On this last point, two intervening 
Russian organizations differed. The 
Russian LGBT Network and Sphere 
Foundation, acting jointly, asserted that 

“unlike married couples, members of 
same-sex couples were denied, among 
other things, entitlement to parental 
leave or leave for family reasons, 
application of the rules on maintenance 
in the event of separation or death and on 
assistance for a sick partner, tax relief, 
the opportunity to adopt a child, and the 
opportunity to refuse to testify against 
the partner where criminal proceedings 
had been instituted against him or her. 
Furthermore, in the event of expulsion, 
the Russian authorities did not consider a 
same-sex partner to be a family member.”

Drawing on prior caselaw, the ECHR 
confirmed the Chamber Judgment and 
found that Russia had violated Article 8 
of the Convention. The Court previously 
confirmed that Article 8 of the 
Convention was applicable under both its 
“private life” and “family life” aspects in 
cases concerning the alleged lack of legal 
recognition and/or protection for same-
sex couples (see i.e. Orlandi and Others 
v. Italy, nos. 26431/12 and 3 others, § 143, 
14 December 2017). Further, the Court 
has previously held that a respondent 
State was required to ensure respect for 
the private and family life of same-sex 
couples through the provision of a legal 
framework guaranteeing the recognition 
and protection of their relationship (see 
Oliari and Others, v. Italy, nos. 18766/11 
and 36030/11, § 164, 21 July 2015). Lastly, 
the ECHR rejected Russia’s reasoning 
for refusing to legally recognize same-
sex relationships: widespread opposition 
to same-sex relationships in Russia by 
the public, protection of the traditional 
family and protection of minors from 
promotion of homosexuality. The judges 
forming the majority opinion are Robert 
Spano (Iceland), Jon Fridrik Kjølbro 
(Denmark), Síofra O’Leary (Ireland), 
Georges Ravarani (Luxembourg), Marko 
Bošnjak (Slovenia), Iulia Antoanella 
Motoc (Romania), Branko Lubarda 
(Serbia), Yonko Grozev (Bulgaria), 
Armen Harutyunyan (Armenia), 
Stéphanie Mourou-Vikström (Monaco), 
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European Court of Justice Holds 
that Poland Cannot Permit Sexual 
Orientation Discrimination Against 
Self-Employed Persons
By Eric Wursthorn

Following the September 8, 2022, 
decision of the Advocate General of 
the Court of Justice of the EU (CJEU), 
reported in the November 2022 Edition 
of LGBT Law Notes (see “Sexual 
Orientation Discrimination in All Forms 
of Employment Violates EU Law, p. 
17), the CJEU adopted that decision on 
January 12, 2023. Specifically, the CJEU 
held that EU law precludes national 
legislation in Poland which permits the 
refusal to contract and termination of an 
existing contract for services by a self-
employed worker when the refusal and 
termination is motivated by the worker’s 
sexual orientation (J.K. v. TP S.A., 
Case C-356/21). The CJEU ruling was 
preliminary, and the case will go back to 
the local Polish Court in Warsaw.

J.K., a freelance audio/visual editor, 
brought the case against TP, a public 
TV station in Poland. From 2010 
through 2017, J.K. provided editing 
services to TP via short-term contracts. 
In December 2017, TP unilaterally 
terminated J.K.’s last contract after the 
latter appeared in a Christmas music 
video on YouTube with his same-sex 
partner. The couple published the video 
to promote tolerance towards same-sex 
couples. Two days later, J.K. received an 
email from TP cancelling his contract. 
Further, TP refused to pay J.K. and did 
not offer him a new contract thereafter.

J.K. sued TP in a local Polish court, 
which referred the case to the CJEU on 
the issues of whether Council Directive 
2000/78/EC of 27 November 2000 (the 
Directive), which grants equal treatment 
in employment and occupation, applied 
to self-employed workers and whether 
Polish law violated the Directive.

J.K. argued that the Directive should 
be broadly interpreted to apply to self-
employed persons contracting with third 
parties and during the performance of 
their contracted-for work. Meanwhile, 

the government maintained that it could 
properly terminate a contract with a self-
employed person, and refuse to enter a 
further contract, even if the decision to 
terminate is based upon the employee’s 
sexual orientation. 

The CJEU held that Article 3(1)
(c) of the Directive, which makes the 
EU law applicable to “employment 
and working conditions, including 
dismissals and pay,” applies broadly to 
self-employed persons and that TP’s 
decision not to honor or renew J.K.’s 
contract constitutes a dismissal within 
the meaning of the directive. The CJEU 
further held that the Polish law which 
permitted discrimination based upon 
sexual orientation violated the protection 
against discrimination conferred by the 
Directive because “that exclusion is not 
necessary, in accordance with Article 
2(5) of that directive, for the protection 
of the rights and freedoms of others in 
a democratic society.” Thus, the court 
rejected Poland’s argument that it was 
necessary to discriminate on the basis of 
sexual orientation to protect the freedom 
of choice of contracting parties.

The CJEU considered submissions 
by three lawyers representing J.K.: P. 
Knut, M.R. Oyarzabal Arigita, and B. 
Van Vooren. Several European Union 
member countries also submitted 
observations on the question pending 
before the court: Poland, Belgium, the 
Netherlands, and Portugal. ■

Pere Pastor Vilanova (Andorra), Tim 
Eicke (United Kingdom), Darian Pavli 
(Albania), and Frédéric Krenc (Belgium).

There was one partial dissent issued 
by Judge Pavli, joined by Judge Motoc, 
as well as three dissents by Judges 
Krzysztof Wojtyczek (Poland), Alena 
Poláčková (Slovak Republic) and 
Mikhail Lobov (Russia). In his opinion, 
Judge Pavli agreed that Russia had 
violated Article 8 of the Convention but 
wished the Court had gone a step further 
and defined “the outer limits of . . . the 
nature of the legal protections that are 
owed to same-sex couples – beyond the 
rather barebones instruction that such 
protections ought to be ‘adequate.’” 

Judge Wojtyczek criticized the Court’s 
dynamic reading of the Convention, 
claiming that it “imposes upon the High 
Contracting Parties new international 
engagements that were never undertaken, 
let alone through democratic procedures. 
As a result, it erodes the rule of law.” 

Judge Poláčková dissented on a 
procedural issue, specifically the 
composition of the Grand Chamber 
and the inclusion of the Russian judge, 
Judge Mikhail Lobov. Judge Poláčková 
maintained that Judge Lobov should not 
be handling any further cases since Russia 
was no longer a party to the Convention 
and his inclusion on this Judgment makes 
the composition of the Grand Chamber 
a “tribunal not established in accordance 
with the law” and thus renders all the 
decisions taken in the present case void.

Finally, to no real surprise, Judge 
Lobov found that Russia did not violate 
Article 8 of the Convention because “[t]
he current state of the case-law and the 
clear lack of a European consensus on 
this issue do not, in my opinion, allow the 
Convention to be interpreted as imposing 
a general positive obligation to ensure 
legal recognition of same-sex couples.”

The Applicants were represented 
before the Court on April 6, 2022, by 
Mr. E. Daci and Mr. B. Cron, lawyers 
practicing in Geneva, Switzerland. After 
that date, four of the Applicants were 
represented by Ms. O. Gnezdilova, a 
lawyer practicing in Berlin. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. COURT OF APPEALS, 6TH 
CIRCUIT – Mohamed Ould Sid 
Ahmed Lehbib, a native and citizen 
of Mauritania and lawful permanent 
resident of Italy, sought review of 
the Board of Immigration Appeals’ 
dismissal of his appeal from an 
immigration judge decision denying his 
application for withholding of removal. 
Lehbib v. Garland, 2023 U.S. App. 
LEXIS 1782, 2023 WL 532267 (6th Cir., 
Jan. 24, 2023). Lehbib, who entered on 
a six-month visitor visa and applied to 
remain in the U.D. shortly before the 
visa expired, identifies as a gay Islamic 
man who opposes criminalization of 
homosexuality in Mauritania and fears 
persecution there based on his religion 
and political opinion and membership 
in a particular social group. The 
immigration judge denied relief but 
offered to designate Italy as the country 
of removal, which Lehbib’s counsel at the 
hearing responded would be “wise.” The 
IJ found that Lehbib’s resettlement in 
Italy prior to entering the U.S. barred his 
asylum claim, and that the withholding 
claim lacked merit “because he failed 
to establish either a nexus between his 
alleged past of future harm and his 
political opinion or religion, or a well-
founded fear of persecution on account 
of his homosexuality,” and similarly 
denied a claim under the Convention 
Against Torture (CAT). Lehbib’s appeal 
focused on Mauritania, but, the court 
observed, he was not being removed to 
Mauritania, but rather to Italy. Thus, the 
court held it was without jurisdiction 
to consider his arguments on appeal. 
“Lehbib’s claim for withholding of 
removal to Mauritania will not become 
ripe unless and until the government’s 
efforts to remove him to Italy prove 

unsuccessful and the government 
seeks his removal to Mauritania in the 
alternative,” commented the court. The 
panel deciding this case included Senior 
Circuit Judge Ralph Guy, Jr. (Reagan), 
Circuit Judge Karen Nelson Moore 
(Clinton), and Circuit Judge Raymond 
Kethledge (George W. Bush). Lehbib 
is represented by John M. Vickerstaff, 
Louisville, KY.

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Hecox v. Little, 479 F. 
Supp. 3d 930 (D. Idaho, 2020), the 
court refused to dismiss a constitutional 
challenge to an Idaho law banning trans 
women from participating as women 
in scholastic sports. Plaintiff Lindsay 
Hecox, a transgender woman, won a 
preliminary injunction on August 27, 
2020, Chief District Judge David Nye 
finding that she was likely to succeed 
on her equal protection claim. But she 
subsequently withdrew from Boise 
State University due to illness and her 
father’s passing, in October 2020. Judge 
Nye found that this did not moot her 
claim, because she stated her intention 
to re-enroll and had made specific 
arrangements to do so and preserve her 
academic eligibility, so the preliminary 
injunction remained in effect. The state 
appealed and drew a 9th Circuit panel 
consisting of Senior Circuit Judge 
Andrew Kleinfeld (George H.W. Bush 
appointee) and Circuit Judges Kimi 
McLane Wardlaw and Ronald Gould 
(both Clinton appointees). The panel 
agreed with Judge Nye, in Hecox v. 
Little, 2023 WL 1097255 (9th Cir., Jan. 
30, 2023) (unpublished disposition), 
that the case wasn’t mooted. Under the 
circumstances described in the opinion, 
Hecox would be able to compete despite 
various issues raised by the state 
concerning NCAA standing and so 
forth, because she was willing to extend 
her academic career to earn sufficient 
credits to meet the requirements 
for eligibility. Hecox is represented 
by lawyers from or associated with 

the ACLU. District Judge Nye was 
appointed by President Trump. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – A panel of the 9th Circuit 
issued a Memorandum in DeFrancesco 
v. Arizona Board of Regents, 2023 U.S. 
App. LEXIS 1270, 2023 WL 313209 
(Jan. 19, 2023), affirming in part and 
reversing in part a decision by District 
Judge Cindy K. Jorgenson (D. Ariz.). 
Judge Jorgenson had dismissed a 
Title VII claim of sexual orientation 
discrimination against University of 
Arizona Health Services by out gay 
employee Anthony T. DeFrancesco, 
whose bid for a promotion was 
unsuccessful. The Court of Appeals 
agreed that based on the pleadings it was 
not inferable that the treatment of which 
DeFrancesco complained was due to 
his sexual orientation. In the absence of 
direct evidence of discriminatory intent, 
DeFrancesco had relied on an inference 
of homophobia by the decision-makers 
because they were surgeons, asserting 
that surgery has “a reputation for a jock/
frat culture” that was presumably biased 
against gay men. Neither the district court 
nor the Court of Appeals was willing to 
draw an inference of anti-gay motivation 
from such a vocational stereotype, 
especially when noting that the person 
who was given the promotion had 
many more years of relevant experience 
than DeFrancesco. On the other hand, 
however, it was quite plausible that 
DeFrancisco suffered from retaliation 
because of statements his husband, 
Gregg Goldman, then Chief Financial 
Officer of University of Arizona Health 
Sciences, made about the ultimately 
successful candidate for the position of 
UAHS Senior Vice President, Michael 
Dake, whose subsequent treatment of 
DeFrancesco was the object of both the 
Title VII claim and a First Amendment 
retaliation claim targeted against Dake 
and former President Robert Robbins. 
Judge Jorgenson had denied a motion 
to file an amended complaint on the 
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First Amendment claim, which the 
Court of Appeals determined was an 
abuse of discretion. At issue is whether 
DeFrancesco could premise his First 
Amendment retaliation claim on the 
speech of his husband rather than his 
own speech, and whether his husband’s 
speech – negative comments to 
President Robbins about Dake – enjoyed 
First Amendment protection. Judge 
Jorgenson had found that Goldman 
spoke pursuant to his official duties 
on “individual personnel disputes and 
grievances,” which was allegedly part of 
his job and thus not protected speech. In 
seeking to file an amended complaint, 
DeFrancesco argued that he would 
allege facts showing that Goldman 
spoke as a “whistleblower on cronyism 
and corruption at UAHS,” which would 
be a matter of public concern. “The 
district court should have permitted 
DeFrancesco to amend his complaint 
to allege Goldman’s whistleblowing 
speech and facts that demonstrate that 
Goldman spoke outside the ‘scope and 
content of his job responsibilities,’” 
wrote the court, quoting Posey v. Lake 
Pend Oreille Sch. Dist. No. 84, 546 F.3d 
1121, 1131 (9th Cir. 2008). The district 
court had alternative based its ruling 
on qualified immunity claims by Dake 
(and former UAHS President Robert 
Robbins), but the Court of Appeals 
opined that it was inappropriate to 
decide the qualified immunity issue 
based on the original complaint, 
since the court should have allowed 
DeFrancesco to amend his complaint 
along the lines suggested in his appellate 
argument, with the amended complaint 
being the basis for making a qualified 
immunity determination. DeFrancesco 
is represented by Jonathan A. Dessaules, 
Phoenix, and Louis R. Miller and David 
W. Schechter, Biller Barondess, LLP, Los 
Angeles. The 9th Circuit panel included 
Circuit Judges Kim Wardlaw (a Bill 
Clinton appointee) and Patrick Bumatay 
(a Donald Trump appointee) and U.S. 
District Judge Sharon L. Gleason, Chief 
U.S. District Judge for the District of 

Alaska, sitting by designation (a Barack 
Obama appointee). 

ALABAMA – Small town soap opera? 
The mayor of City of Lanett, Alabama, 
Kyle McCoy, was a gay man who was 
married to another man. It seems this 
was a part-time job for McCoy, who 
also ran an antiques business. David 
DeLee, the plaintiff in this case, was 
the longtime utilities superintendent 
for the city, overseeing operations of 
the city’s gas and electric systems. The 
relationship between McCoy and DeLee 
was strained, in part because DeLee 
perceived that McCoy coveted his full-
time position, which presumably he 
could hold simultaneously with being 
the mayor, and was plotting to set 
him up for a discharge. McCoy was 
aware that DeLee and his department’s 
employees referred to McCoy as 
“fag” and “faggot.” DeLee concluded 
that McCoy was engaging in various 
unethical activities, including letting his 
husband use a city vehicle, and filed an 
ethics complaint against him. McCoy 
claimed that the first he learned of 
this was around March of 2020 when 
an ethics investigator visited McCoy’s 
business, and McCoy subsequently 
received a letter informing him that the 
ethics complaint had been filed, but it 
did not identify who filed the complaint, 
and there was some reason to believe 
that McCoy suspected somebody other 
than DeLee. DeLee encountered various 
obstacles to performing his job once the 
COVID-19 epidemic hit and restrictions 
on access to the City Hall were put into 
place, under which DeLee was excluded, 
and thus unable to access mail directed 
to him there, which resulted in him being 
“written up” for failing to follow up on 
some work items. DeLee experienced 
COVID symptoms in April, and felt 
that the Human Resources Director 
was harassing him about not reporting 
for work while he was awaiting test 
results and isolating. The city hired a 
consultant to evaluate its operations in 

June 2020, and the consultant labeled 
DeLee’s department as “inefficient” and 
commented that DeLee and McCoy had 
a “toxic relationship.” DeLee submitted 
his retirement papers to the state on July 
30, 2020, but he claims this was really 
a constructive discharge, making it the 
basis of his retaliation claim against the 
city in this case, DeLee v. City of Lanett, 
2023 U.S. Dist. LEXIS 183 (M.D. 
Alabama, Jan. 3, 2023). He claimed he 
was forced out by the mayor because of 
his ethics complaint, which should be 
accorded First Amendment protection. 
Chief U.S. District Judge Emily C. 
Marks found that DeLee had failed to 
establish that any of the treatment he 
found objectionable was a response 
by McCoy and the City to his ethics 
complaint, and further that McCoy, as 
a named defendant, enjoyed qualified 
immunity. The court granted summary 
judgment to the defendants and against 
DeLee. DeLee was represented by Kyle 
David Sawyer of McPhillips Shinbaum 
LLP, Montgomery; McCoy and the City 
were represented by Robbie Alexander 
Hyde of Auburn.

CALIFORNIA – Jonathan Stanley, who 
identifies as “an LGBTQ individual,” 
was a graduate student in Art History 
at California State University at Fresno. 
According to his complaint against 
the university, he had an excellent 
academic record but ran into trouble 
at the beginning of his last semester in 
the master’s program when he met with 
the Coordinator and Chairperson of 
the program at their request to discuss 
his progress in the program. At that 
meeting on January 30, 2019, Stanley 
decided to raise a host of complaints 
and criticisms about the program, 
which so perturbed those with whom 
he was meeting that he found himself 
trouble, accused of being threatening 
and violent, and ended up incurring 
discipline, delay to his graduation, 
and adverse comments placed in his 
academic records. His description of 
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the process he encountered sounds as 
if it was woefully deficient in terms of 
due process. His state court complaint 
in Stanley v. Board of Trustees of the 
California State University, 2023 WL 
21809, 2023 Cal. App. Unpub. LEXIS 
13 (Cal. App., 5th Dist., Jan. 3, 2023), 
alleged six causes of actions, including 
federal civil rights claims and state 
law torts claims. The trial court found 
his claims barred, the principal reason 
being a failure to exhaust “judicial 
remedies” and governmental immunity 
for various individual defendants, 
and upheld the trial court’s dismissal 
of his first amended complaint. 
The opinion is worth reviewing for 
anybody contemplating filing suit 
about procedural errors in an academic 
disciplinary system in California. 
Stanley is represented by the Shirin 
Buckman and Keith Altman. 

CALIFORNIA – The California 4th 
District Court of Appeal affirmed a 
decision by Orange County Superior 
Court Judge Deborah C. Servino to 
sustain the City of Newport Beach’s 
demurrer to an 8-count pro se civil 
complaint filed by Brala Beverly, a 
transgender woman, objecting to her 
arrests in two shop-lifting incidents 
by Newport Beach police. Beverly v. 
Newport Beach Police Department, 
2023 WL 354739, 2023 Cal. App. 
Unpub. LEXIS 436 (Jan. 23, 2023). The 
opinion for the appellate panel by Judge 
Thomas M. Goethals provides a detailed 
factual recitation about the shop-lifting 
incidents, which Beverly attempted to 
minimize or explain away. She asserted 
that she was being persecuted because 
of her transgender status by the police, 
but the court found no error in Judge 
Servino’s conclusion, based on the 
record before her, that the police had 
probable cause to make the arrests 
in question, eliminating any liability 
on the part of the officers (qualified 
immunity, in any event, for performing 
their job) or the City. When Judge 

Servino first ruled on the demurrers, 
she offered an opportunity to Beverly to 
file an amended complaint, but Beverly 
declined to do so, asserting that she 
would stand on her original complaint, 
which was promptly dismissed. Could 
Beverly have done better with counsel? 
Perhaps, although based on the facts as 
related by the court, this case did not 
sound particularly meritorious. 

CALIFORNIA – Sharalyn Lawrence, a 
lesbian, lived with her daughter across 
the street from Kimberly Pinson-
Lethermon and Lethermon’s son. 
Each of the women filed seeking civil 
harassment restraining orders against 
the other. The trial court took evidence, 
granted Lawrence’s petition and denied 
Pinson-Lethermon’s. Pinson-Lethermon 
had also sought a retraining order against 
Robbie Wilson, Lawrence’s ex-partner. 
The Alameda Country Superior Court 
judge found that Pinson-Lethermon 
had expressed “disdain” for lesbians 
and that Lawrence’s account of ongoing 
harassment by Pinson-Lethermon was 
more credible than Pinson-Lethermon’s 
claims against Lawrence and her ex. 
On appeal in Pinson-Lethermon v. 
Lawrence, 2023 WL 543084, 2023 Cal. 
App. Unpub. LEXIS 560 (Cal. Ct. App., 
Jan. 27, 2023), the court found no reason 
to upset the trial court’s decision. Wrote 
Judge Therese Stewart for the unanimous 
panel, “Were, we are unable to discern 
a meaningful appellate argument in 
Pinson-Lethermon’s appellate briefing.” 
She had just reargued the facts and 
made “conclusory points that are not 
developed in any way or supported by 
any discussion of California law.” Both 
parties were pro se.

CALIFORNIA – U.S. District Judge 
Josephine L. Staton found that plaintiff 
Kevin Wilcox, a person living with HIV 
who claimed to be “totally disabled,” 
could not avail himself of a premium 
waiver for continued life insurance 

coverage provided through an insurance 
contract by Dearborn Life Insurance 
Company because he failed to prove 
that he was still totally disabled after 
a period of years during which he had 
been receiving benefits. Under the 
insurance policy, totally disabled means 
unable to perform any work, not just 
unable to perform the work he was doing 
before he became disabled. Wilcox v. 
Dearborn Life Insurance Co., 2023 WL 
424256, 2023 U.S. Dist. LEXIS 13852 
(C.D. Calif., Jan. 26, 2023). Wilcox 
was the Director of Employee Benefits 
at co-defendant Amgen Corporation 
when he stopped working in 2012. He 
had been there eight years. He was 
covered under Amgen’s employee 
benefits plan through a policy provided 
by Dearborn. His initial claims for 
benefits were approved for several 
years, but coverage was terminated as 
of February 5, 2020, when Dearborn 
claiming that Wilcox no longer met its 
definition of “totally disabled” under the 
policy, because, it claimed, he “retained 
a level of function that would permit 
him to perform other, less demanding 
work in another occupation,” relying on 
reports from reviewing physicians who 
had access to Wilcox’s medical records. 
He exhausted administrative appeals 
under the employee benefit plan and 
then filed suit. The court characterized 
the administrative record in the case 
as “voluminous,” with the case having 
extended over eight years. The court 
reviewed the medical evidence in detail, 
finding that coverage was properly 
terminated because Wilcox failed 
to submit “sufficient proof” that he 
continued to be totally disabled after 
the medical evidence in the record 
showed that should be able to work. 
Wilcox is represented by Ronald Dean, 
Pacific Palisades, CA. Judge Staton was 
appointed by President Barack Obama.

CONNECTICUT – Candice Mumma 
was employed by THRIVE Affordable 
Vet Care as a “support staff talent 

CIVIL LITIGATION notes



24   LGBT Law Notes   February 2023

acquisitions recruiter,” and was 
evidently good at her job. She identifies 
as a conservative Christian. She was 
discharged after a meme she posted to 
her Facebook page stirred controversy 
in the workplace. The meme, headlined 
“No Wonder Liberals Are So Confused,” 
showed pictures of political and cultural 
figures with a single word under each, 
presumably showing liberal confusion. 
Under a photo of Senator Elizabeth 
Warren was the word “Indian” and 
under a photo of Caitlyn Jenner was 
the word “Woman.” Several employees 
complained that the meme was offensive 
to Native Americans and Transgender 
People. THRIVE officials met with 
Mumma and asked her to make her post 
private, which she refused to do, and 
ultimately they fired her, concededly 
because of the Facebook post. She 
sued them in federal court, invoking 
Section 31-51q of Connecticut General 
Statutes, which confers on private 
sector employees in Connecticut the 
same free speech rights that are enjoyed 
by government employees under the 1st 
Amendment of the U.S. Constitution 
and the Connecticut Constitution. 
She also asserted several state law 
contract and tort claims. The parties 
agreed that the employer’s motion for 
summary judgment could be decided by 
a magistrate judge, and it was assigned 
to U.S. Magistrate Judge Thomas O. 
Farrish, who denied summary judgment 
on the Section 31-51q claim but granted 
it on the contract and tort claims. 
Mumma v. Pathway Vet Alliance, LLC, 
2023 WL 34666, 2023 U.S. Dist. LEXIS 
848 (D. Conn., Jan. 4, 2023). Judge 
Farrish concluded that federal question 
jurisdiction was appropriate because 
the Connecticut statute incorporates 
1st Amendment protection and thus 
requires interpretation and application 
of federal free speech precedents. 
He rejected diversity jurisdiction, 
finding that Mumma’s pleading that 
the employer was incorporated in 
other states was insufficient by itself 
to meet the diversity test. He found 

that in this case, the meme constituted 
protected speech on issues of public 
concern, so under federal precedents 
the employer would have the burden of 
showing that Mumma was discharged 
not because of the content of the 
meme but rather because of potential 
disruption that posting of the meme 
would cause to the employer’s business, 
and that this remained a question 
of fact in the current posture of the 
lawsuit. Since he was not dismissing 
the free speech claim, he retained 
jurisdiction to decide the s.j. motion 
on the state contract and tort claims, 
but he granted summary judgment to 
the employer on those claims. Mumma 
was resting the contract claims on an 
employee handbook, but the handbook 
has a conspicuous non-contractual 
disclaimer, and the court found that 
Mumma as an at-will employee could 
not invoke the covenant of good faith 
and fair dealing in a discharge case. 
Mumma claimed that the employer’s 
toleration of a range of social media 
postings by other employees constituted 
a “representation” concerning employee 
social media postings that could 
ground a misrepresentation claim, but 
Judge Farrish disagreed, and observed 
that Mumma’s factual claims were 
insufficient to ground the intentional 
and negligent infliction of emotional 
distress claims she was asserting. 
Mumma is represented by Theodore 
W. Heiser, of Suisman Shapiro, New 
London, CT. 

MARYLAND – The “John Doe” plaintiff 
is suing Catholic Relief Services in 
federal court under the Maryland Equal 
Pay for Equal Work Act (MEPWA) 
for discrimination on the basis of 
sexual orientation (terminating spousal 
health insurance for his husband), and 
also has a claim for sexual orientation 
discrimination under the Maryland Fair 
Employment Practices Act (MFEPA) 
regarding the same issue. Doe v. Catholic 
Relief Services, 2023 WL 15524, 2023 

U.S. Dist. LEXIS 5889 (D. Md., Jan. 11, 
2023). The MEPWA prohibits wage and 
benefit discrimination on the basis of 
“sex” or “gender identity,” but doesn’t 
mention sexual orientation. The MFEPA 
prohibits employment discrimination 
more broadly, including on the basis 
of “sex,” “gender identity,” and “sexual 
orientation.” MEPWA has no express 
exception for religious employers, 
but MFEPA does, exempting certain 
religious organizations “with respect 
to the employment of individual of a 
particular sexual orientation or gender 
identity” but not sex. But since those 
statutes were passed, the U.S. Supreme 
Court has ruled, in Bostock v. Clayton 
County, 140 S. Ct. 1731 (2020), that when 
an employer intentionally discriminates 
against an employee based on sexual 
orientation, it also “necessarily and 
intentionally discriminates against 
that individual in part because of sex.” 
In a prior summary judgment ruling 
in this case (2022 U.S. Dist. LEXIS 
138848, 2022 WL 3083439) Senior U.S. 
District Judge Catherine C. Blake held 
that the ban on “sex” discrimination 
under the MFEPA would cover sexual 
orientation discrimination claims 
against the defendant, because the 
religious exception language of this 
statute does not apply to claims of 
discrimination because of “sex” 
that, under Bostock, would logically 
include sexual orientation claims. The 
defendant Catholic Relief Services filed 
a motion seeking reconsideration on 
this point and suggested referring the 
question to Maryland’s highest court 
for an advisory ruling. The judge had 
already agreed to refer to Maryland’s 
highest court the question of whether 
the MEPWA should be construed to 
extend to “sexual orientation” claims 
in light of Bostock. In this January 11 
ruling, Judge Blake agreed to make the 
second referral, seeking a definitive 
ruling under state law, commenting that 
it made sense to refer both questions 
simultaneously, as they would require 
the Maryland court to consider issues 
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of public policy as well as statutory 
interpretation. In this decision, Judge 
Blake refers to Maryland’s highest court 
as the Supreme Court of Maryland, 
which surprised us because we had 
never heard of such a court; as long as 
we have been reporting about Maryland 
cases, the highest court of the state 
has been the Court of Appeals. But 
the court explains in a footnote that 
Maryland has adopted a constitutional 
amendment renaming courts, and 
the highest court is henceforth the 
Maryland Supreme Court. The plaintiff 
is represented by Shannon Clare Leary 
of Gilbert Employment Law, P.C., Silver 
Spring, Md., and Anthony J. May, 
Eve Lynne Hiill, and Regina Kline, 
of Brown, Goldstein & Levy, LLP, 
Baltimore. Judge Blake, who served 
for several years as Chief Judge of the 
Maryland District Court, was appointed 
by President Bill Clinton.

MINNESOTA – Senior U.S. District 
Judge Ann D. Montgomery has granted 
a motion to dismiss by defendants in 
Norgren v. Minnesota Department 
of Human Services, 2023 U.S. Dist. 
LEXIS 786, 2023 WL 35903 (D. Minn., 
Jan. 4, 2023), in which Joseph Norgren, 
who retired after working for 27 years 
as a security counselor at the Minnesota 
Security Hospital, claimed that he was 
actually constructively discharged 
when his supervisors denied his request 
for a religious exemption from having 
to take anti-racism and gender identity 
training required of all employees. 
He claimed that the requirement that 
he take the training created a hostile 
working environment, and that he 
suffered retaliation due to his opposition 
to the training. He said that he equates 
anti-racism training to Critical Race 
Theory, which he views as violating 
“the traditional view of equality under 
Title VII,” and that gender identity 
training, and particularly the concept 
of nonbinary gender, is “contrary to 
his sincerely held religious belief.” He 

alleged that he “endured months of 
reviewing weekly communications and 
videos sent by DHS” that contradicted 
his views on equality, and that he was 
“forced to retire early due to the hostile 
work environment resulting from his 
opposition” to the anti-racism training. 
Judge Montgomery was not impressed: 
“Requiring all employees to undergo 
diversity training does not amount to 
abusive working conditions,” she wrote, 
“and does not plausibly show that DHS 
imposed across-the-board training with 
the intention of forcing Norgren to quit.” 
Furthermore, she found that Norgren’s 
complaint “does not include any factual 
allegations of objectionable conduct by 
DHS following Norgren’s opposition, 
let alone conduct that would support a 
hostile work environment so intolerable 
that a reasonable person would feel 
compelled to resign.” Furthermore, 
DHS showed that Norgren had notified 
supervision of his intention to retire 
months before his request to be excused 
on religious grounds from completing 
the training was turned down. (A little 
common sense would have avoided 
this lawsuit, of course. Knowing that 
Norgren had already designated his 
retirement date to be just a few months 
down the line, why could they not have 
excused him from the training since 
he wasn’t going to be around much 
longer anyway? But bureaucracies 
can be inflexibly short on common 
sense in making such decisions, so 
they bought themselves a lawsuit.) 
Judge Montgomery was appointed by 
President Bill Clinton.

NEBRASKA – The Court of Appeals of 
Nebraska affirmed a decision by Judge 
Kevin R. McManaman (Lancaster 
County District Court) to award custody 
of the three young children to Shalaia 
Stevison in her divorce from Nathan 
Stevison. Stevison v. Stevison, 2023 
WL 1129720, 2023 Neb. App. LEXIS 
34 (Jan. 31, 2023). A major issue in the 
case was Nathan’s attitude and conduct 

involving the two older children, Kyra 
(born 2004) and Mohalla (born 2007). 
Kyra had identified as transgender 
for more than eight years prior to the 
divorce proceeding, and Mohalla had 
identified as non-binary for two or three 
years prior to the trial. Nathan, who 
sustained a traumatic brain injury in 
2016 rendering him unemployable and 
dependent on public benefits, claimed 
that he should have joint custody and 
much more parenting time with the two 
older children than was allocated by the 
trial court, but the Court of Appeals 
found that the trial court’s award was 
supported by the record. Similarly, the 
court affirmed the trial court’s decision 
not to require Shalaia to make any child 
support payments to Nathan. The social 
worker/mental health counselor who 
was working with the two older children 
testified in support of minimizing their 
contact with their father because of his 
continuing misgendering of them and 
his opposition to their gender identities. 
At trial, Nathan testified that “he 
loves his children regardless of their 
sexual orientation, but he wants Kyra 
and Mohalla to wait under they are 
adults before making any permanent 
changes to their bodies or names. He 
further stated that anytime he does 
not use Kyra or Mohalla’s preferred 
name or pronouns it is not intentional, 
it is because he either misspoke or 
forgot.” In support of the later assertion, 
there was testimony that one effect of 
Nathan’s traumatic brain injury was 
very poor short-term memory. Appellate 
courts are generally loath to substitute 
their judgment for the trial judge in a 
contested custody case like this where 
there is plenty of evidence in the record 
supporting the trial judge’s judgment, 
and so it proves here. Significantly, both 
of the older children were old enough by 
the time of trial to state preferences, and 
the visitation order responded, at least 
in part, to Kyra and Mohalla’s objection 
to having overnight visitation with 
Nathan, about whom Kyra had called 
the police on several occasions and 
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alleged acts of physical abuse. Nathan 
claimed that Shalaia had “alienated” the 
children from him. The court provided 
more extensive parenting time for the 
youngest child, Lisette (born 2011), who 
was found to have a good relationship 
with her father, and who did not raise 
any gender identity issues. The opinion 
for the unanimous panel is by Chief 
Judge Michael W. Pirtle. 

NEW YORK – Small v. New York City 
Department of Education, 2023 U.S. 
Dist. LEXIS 2099, 2023 WL 112546 
(S.D.N.Y., Jan. 5, 2023). Tyrell Small 
was dismissed from his position as 
a fourth-grade teacher at P.S. 312 on 
March 20, 2020, just as the NYC public 
schools were closing down due to the 
COVID19 pandemic. He had been 
hired as a general education teacher in 
the fall of 2016 and received “highly 
effective” or “effective” evaluations 
during his first three years of teaching. 
His downfall came after he voluntarily 
transferred to P.S. 312, where his 
principal was Valerie Paul. He started 
off Fall 2019 teaching third-grade, but 
was reassigned to a fourth- grade class 
at Paul’s request early in the school 
year. Paul observed his teaching in 
November 2019 and January 2020 
and rated him as “effective.” Small 
claims that he was perceived as gay 
by administrators and other teachers 
“because he displays feminine qualities 
in the classroom and does not have a 
deep voice. Other teachers told Small 
that his sexuality was often discussed 
by teachers and administrators in the 
teachers’ lounge.” At least one student 
in his fourth-grade class, A.B., evidently 
had a similar perception in October and 
began to taunt Small about it. Small 
complained to the principal, but nothing 
was done, and it appeared that she did 
not want to be involved in disciplining 
this student, whose harassment of Small 
escalated over the next few months, 
resulting in several confrontations with 
the principal and what Small alleges are 

false charges that he had subjected A.B., 
who had slapped Small in the face, with 
corporal punishment and verbal abuse. 
Small claims that parents told him that 
Paul said she did not like him because he 
was gay. His union was not particularly 
receptive, although when he appealed 
its initial decision not to take up his case 
complaining about A.B.’s misconduct, 
a grievance was filed. Paul sat in on 
a class, gave Small an “ineffective 
rating,” and then he received a notice 
of “employment discontinuance.” Small 
sues pro se under Title VII, the NY State 
Human Rights Law (NYSHRL), and the 
NYC Human Rights Law (NYCHRL), 
alleging discrimination because of 
“perceived sexual orientation,” hostile 
environment, and retaliation. District 
Judge Gregory H. Woods granted a 
motion to dismiss the entire case with 
leave to file an amended complaint. 
Small, still without representation, filed 
an amended complaint. The judge found 
that this addressed some of the problems 
with the original complaint, but not all. 
He found that Small had stated a case of 
discrimination under all three statutes, 
but that Principal Paul could not be 
sued individually under Title VII, so 
that part of the complaint was dismissed 
again. As to hostile environment, 
Woods concluded that Small failed to 
meet the pleading requirements under 
Title VII and the NYSHRL, but that 
his claim was sufficient under the 
NYCHRL, which has a much broader 
definition of employer liability for a 
hostile environment, not requiring the 
“severe or pervasive” standard of the 
other statutes. The court’s rationale on 
Title VII and the State law was that the 
factual allegations suggested a hostile 
environment created by the student, 
not by the principal or the school. 
Finally, the court rejected the retaliation 
claims in full. The court denied further 
leave to amend, finding that Small 
had already benefited from the first 
critical review of his complaint and 
that further amendment was unlikely to 
be “productive.” “The Court certifies, 

pursuant to 28 U.S.C. sec. 1915(a)(3), 
that any appeal from this order would 
not be taken in good faith, and therefore 
IFP status is denied for the purpose of 
appeal.” Having survived, in part, the 
motion to dismiss, Small would do well 
to obtain counsel rather than attempt to 
try this case before Judge Woods on his 
own. But perhaps, since he survived in 
significant part the motion to dismiss, 
a settlement might be negotiated. Judge 
Woods was appointed by President 
Barack Obama. 

OHIO – In Doe v. Bethel Local School 
District Board of Education, 2023 
WL 348272, 2023 U.S. Dist. LEXIS 
10733 (S.D. Ohio, Jan. 20, 2023), 
“Anne Roe,” a 14-year-old transgender 
girl who attends Bethel High School, 
was granted intervenor status in a 
suit by parents of students who are 
challenging the school district’s policy 
of allowing transgender students to 
use restrooms corresponding to their 
“identified gender.” Roe transitioned 
to her “identified gender” as female 
through “medical treatment,” according 
to her motion to intervene, and is using 
the girls’ restroom facilities under 
the challenged policy. District Judge 
Michael J. Newman found that “Roe” 
met all four requirements: her motion 
is timely, she has a substantial legal 
interest in the case, her absence from 
the case would impair that interest, and 
they bring a personal element distinct 
from the defendants’ desire to follow its 
interpretation of the law. Judge Newman 
also granted anonymity to “Roe,” 
commenting, “Considering the sensitive 
nature of these proceedings – coupled 
with this Court’s recent order permitting 
Plaintiffs to file under pseudonyms, 
this measure is warranted.” Roe is 
represented by attorneys associated 
with the ACLU of Ohio Foundation 
and the national ACLU’s LGBT Rights 
Project, as well as local counsel Michael 
Meuti, of Benesch Friedlander Copan 
& Aronoff, Cleveland, OH. The parent 
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plaintiffs are represented by lawyers 
associated with America First Legal 
Foundation, a conservative litigation 
group. Judge Newman was appointed 
by President Donald Trump.

OHIO – U.S. District Judge Sarah D. 
Morrison granted summary judgment 
to the employer in Porter v. Two Guys 
and a Calculator, LLC, 2023 WL 
423508, 2023 US. Dist. LEXIS 13973 
(S.D. Ohio, Jan. 26, 2023), a Title VII 
employment discrimination suit brought 
by Kaitlyn Porter, a lesbian who as not 
“out” in the hiring process. Two Guys 
and a Calculator (TGAC) is a tax 
preparation service. Porter was hired 
as a receptionist in their West Gate 
location in January 2021. She expressed 
interest in taking a better-paying tax 
preparer position. TGAC gave her 
access to on-demand training, and said 
once she passed the test at the end of 
the course, she would be given work in 
the Reynoldsburg office. She finished 
the course, passed the test, but was 
unhappy about the idea of shifting to the 
other office. When TGAC insisted that’s 
where they needed her service as a tax 
preparer, she reluctantly went, but was 
unhappy there and complained that the 
experienced employee whom she was 
assigned to “shadow” before taking up 
the tax prep work with clients was not 
rounding figures correctly on returns. 
Her then-girlfriend dropped off lunch 
for her, which prompted a question 
from the supervisor, in effect outing her. 
Then ensued a lengthy e-mail exchange 
with the supervisor about Porter’s 
desire to return to her previous office 
and her objection to being assigned to 
shadow someone “who’s not doing this 
right.” TGAC had already replaced 
her as a receptionist at West Gate. 
When she insisted on not continuing at 
Reynoldsburg, they fired her and she 
filed a Title VII charge, claiming she was 
fired because of her sexual orientation. 
Despite the coincidence that she was 
fired within days of the supervisor 

learning that she had a same-sex partner, 
Judge Morrison found that Porter failed 
to meet her burden of showing that the 
reasons cited by the company for the 
discharge were pretextual. In addition to 
Title VII, she asserted a whistleblower 
claim, citing an Ohio statute, but the 
court concluded that it would not deal 
with state law claims having granted 
summary judgment to the company 
on the only federal claim in the case. 
Porter is represented by Robert DeRose 
II, of Barkan Meizlish DeRose Cox, 
LLP, Columbia. Judge Morrison was 
appointed by President Donald Trump.

PENNSYLVANIA – Dijon Summers, 
a transgender man, was employed as 
a security guard by a subcontractor 
for the City of Philadelphia’s subway 
system. He claims that his supervisor 
“outed” him to coworkers, and a sad 
tale of abuse by co-workers followed. 
As common in such cases, Summers’ 
complaints to management essentially 
got him nowhere, and one altercation 
with another employee got him 
fired. Now he sues under Title VII 
(discrimination because of transgender 
status) with various supplementary 
state law claims, including intentional 
infliction of emotional distress and civil 
conspiracy. Chief District Judge Joan 
R. Sanchez (appointed by President 
George W. Bush) granted defendants’ 
partial motion to dismiss in Summers 
v. Extrity, LLC, 2023 WL 1102334, 
2013 U.S. Dist. LEXIS 14924 (E.D. Pa., 
Jan. 30, 2023), thus dispensing with the 
IIED claim and the civil conspiracy 
claim, finding that Summers failed 
to allege facts sufficient to state an 
IIED claim and “because there can 
be no civil conspiracy without a valid 
underlying tort claim.” The motion was 
granted without prejudice, so the claims 
could be reasserted if appropriate facts 
are pleaded in an amended complaint. 
Summers is represented by Peter C. 
Wood, Jr., of Mobilio Wood, Forty 
Fort, PA. 

PENNSYLVANIA – U.S. Magistrate 
Judge Patricia L. Dodge granted 
the employer’s motion for summary 
judgment and denied the pro se 
discharged employee’s motion for 
summary judgment in a race and sexual 
orientation discrimination case that 
invoked Title VII and the Pennsylvania 
Human Rights Act. Moses v. United 
Parcel Service, Inc., 2023 WL 24075 
(W.D. Pa., Jan. 3, 2023). Moses was 
discharged on July 1, 2019, after 
working for UPS in its New Stanton, 
Pennsylvania, facility as a package 
handler in the Sort Department. He was 
on sick leave from June 3, 2019, to June 
7, 2019, and then took approve vacation 
leave from June 10, 2019, through June 
14, 2019. He was supposed to return 
to work on June 17, but did not show 
up. The company sent him a 72-Hour 
Notice of Recall on June 18, advising 
him that if he did contact a specific 
supervisor (Ian Hopkins) within an hour 
of his normal starting time on June 21, 
he would be discharged. He neither 
contacted Hopkins nor returned to work 
on June 21, but they gave him a second 
chance with another 72-Hour Notice of 
Recall sent on June 25, directing him 
to contact a different supervisor, Kevin 
Welsh, within an hour of his normal 
starting time on June 28, but he did not 
respond to Welsh or show up for that 
shift, so they sent him a discharge notice 
on July 1, 2019. Moses is a black, gay 
man. He filed his suit pro se, making 
various allegations of race and sex 
discrimination, hostile environment and 
retaliation. He obtained counsel, who 
filed a first amended complaint for him, 
but then he discharged counsel and has 
proceeded on his own. The company 
sent him request for admissions to 
which he never responded, so he was 
deemed to have admitted everything 
they proposed. He sought summary 
judgment, as did the company, but his 
pro se suit papers failed to comply with 
the pleading rules. In other words, a 
total disaster, so it is not surprising that 
Judge Dodge granted the company’s 
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motion and denied Moses’s motion. 
Along the way, Moses complained that 
he had been subjected to racial and 
homophobic slurs and been assigned 
excessive tasks, but he contradicted his 
own pleadings on these points. Might he 
have had a decent case? Who knows? 
This is the kind of opinion that is so 
frustrating to read. 

WEST VIRGINIA – Page v. Chemours 
Co. FC, LLC, 2023 U.S. Dist. LECIS 
1118, 2023 WL 36083 (S.D. W.Va., 
Jan. 4, 2023), is a Title VII suit by John 
“Jada” Page alleging “gender identity/
sexuality discrimination” under Title 
VII, hostile work environment, and 
wrongful termination. In the cited 
decision, Senior U.S. District Judge 
John T. Copenhaver, Jr., deals with 
a discovery dispute. Plaintiff and 
defendant have been negotiating about 
plaintiff’s demand for information 
about defendants’ employees that 
plaintiff, a transgender woman, argues 
that she needs in order to make her 
case. Counsel have been negotiating 
a protective order concerning the 
information. The judge asserted that at 
this stage in the litigation, the names of 
defendant’s employees “are not relevant, 
as the names are not needed to prove 
plaintiff’s claim.” Plaintiff asserts that 
names are needed to prove that she 
“was treated disparately from those in 
a similar position to hers,” and without 
getting names, she would be unable 
to identify who “were transgender 
or gay.” But plaintiff’s counsel had 
previously agreed that employees 
could be designated by numbers or 
initials, and the judge added language 
to the proposed protective order that 
plaintiff objected was “added to limit 
what information [defendant] would 
be required to provide” by specifying: 
“The protected health information of 
any and all current or former employees 
of The Chemours Company, FC, LLC, 
shall be shielded from public disclosure 
by use of coded names or numbers 

unless otherwise ordered by the court.” 
The judge did not back down, stating 
that he would issue the protective 
order with the added language he had 
proposed. He also denied plaintiff’s 
demand that defendant produce the 
mental health records of employees. 
Plaintiff is represented by Erika Klie 
Kolenich, Buckhannon, W.V. Senior 
Judge Copenhaver was appointed by 
President Gerald Ford.

PRISONER LITIGATION NOTES
By Arthur S. Leonard

U.S. COURT OF APPEALS, SEVENTH 
CIRCUIT – Foley v. Scott, 2023 WL 
111873, 2023 U.S. App. LEXIS 293 (7th 
Cir., Jan. 5, 2023) – Pro se Wisconsin 
inmate David Foley filed grievances 
against corrections officers and 
claims they retaliated by “spreading 
rumors about his sexual orientation, 
confiscating his property, tampering 
with his food, and transferring him to a 
cell with a known violent prisoner. After 
the transfer, Foley warned other prison 
staff that the cellmate might attack him. 
He was right: he was physically and 
sexually assaulted by that cellmate in 
2020.” Sounds like a good case? Here 
is a problem with pro se litigation – 
Magistrate Judge William E. Duffin 
found that when Foley’s grievances 
were filed and denied, he did not file one 
appeal within the 14-day time limit, and 
the second appeal was rejected because 
it exceeded the page and word limit. 
Foley appealed Duffin’s ruling to the 7th 
Circuit. A panel of Circuit Judges Ilana 
Rovner, Michael Scudder, and Amy St. 
Eve decided they could dispense with a 
hearing and affirmed the Magistrate’s 
ruling to dismiss the case based on the 
papers submitted. Foley had argued that 
under the Prison Rape Elimination Act 
(PREA), prisons “shall not impose a time 
limit on when an inmate may submit 
a grievance regarding an allegation of 
sexual abuse.” But, the court found, 

neither of the two grievances Foley 
filed related to the sexual assault, which 
the court found had not been made the 
subject of a formal complaint, so this 
claim wasn’t exhausted as well. Judge 
Rovner was appointed by President 
George H.W. Bush, and Scudder and St. 
Eve were appointed by Trump. (Between 
Trump and the Bushes, the 7th Circuit 
has 7 out of 10 Republican appointees, 
and there is vacancy waiting for Biden 
to fill it.) 

COLORADO – Melnick v. Williams, 
2023 WL 179930 (D. Colo., Jan. 13, 2023) 
– The inmate, a transgender woman 
who has been diagnosed with gender 
dysphoria, is seeking to be transferred to 
a female prison for the period remaining 
before her anticipated release on parole 
later this year. She asserts that such a 
transfer would be beneficial for treating 
her gender dysphoria, but has not 
requested hormone treatment or other 
gender-affirming care specifically. 
U.S. Magistrate Judge Kristen L. Mix 
recommended against granting her 
request, point out that she had not shown 
any irreparable injury and had not 
demonstrated or discussed the elements 
required to obtain an injunction 
ordering Colorado DOC to transfer 
her. Accepting the Magistrate Judge’s 
recommendation to dismiss without 
prejudice, U.S. District Judge Charlotte 
N. Sweeney (appointed by Biden) noted 
the 10th Circuit’s opinion in Lamb v. 
Norwood, 899 F.3d 1159 (10th Cir. 2018), 
cited by plaintiff as supporting her 
claim. In that case, the 10th Circuit listed 
the ways in which gender dysphoria can 
be treated, but, wrote Judge Sweeney, 
“Nowhere in Lamb did the court state 
that a change in ‘gender expression 
and role’ equated to transferring an 
incarcerated person to another facility,” 
and that the Magistrate Judge “correctly 
ruled that Plaintiff does not identify 
an irreparable injury that warrants a 
preliminary injunction.” The judge 
pointed out that prison administrators 
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are normally accorded “broad discretion 
. . . to enable them to manage prisons 
safely and effectively” and that “the 
Court should only grant injunctive relief 
in such a situation under ‘exceptional 
and compelling circumstances,’” which 
were not shown here. 

ILLINOIS – Monroe v. Meeks, 2023 WL 
371265, 2023 US. Dist. LEXIS 12038 
(S.D. Ill., Jan. 24, 2023) – Continuing 
class action concerning failure to 
Illinois DOCS top provide appropriate 
health care to transgender inmates. 
Chief U.S. District Judge Nancy J. 
Rosenstengel (Obama appointee) has 
taken an activist role in supervising 
the case. In this Order, she set firm 
deadlines for the defendants providing 
specific procedures relating to hormone 
therapy and gender-affirming surgery 
for class members. Foot-dragging by 
defendants in complying with more 
general orders necessitated setting firm 
deadlines. In addition to addressing care, 
the opinion deals with transfer requests, 
commissary, showers, staff training, and 
monitoring compliance with the court’s 
orders. 

KANSAS – Schlobohm v. Ash, 2023 
U.S. Dist. LEXIS 10583, 2023 WL 
346081 (D. Kans., Jan. 20, 2023), and 
2023 WL 1434296 (D. Kans., Feb. 
1, 2023) – Gay Jewish inmate pro se 
asserts a range of complaints alleging 
discrimination, failure to comply with 
Jewish dietary laws, unequal treatment 
with other inmates due to his religion 
and sexual orientation. U.S. District 
Judge John W. Lungstrum (George W. 
Bush appointee) issued an order to show 
cause why the Complaint should not 
be dismissed, noting that plaintiff had 
sued some inappropriate plaintiffs and 
loaded his complaint with generalized 
assertions but few facts to support his 
alleged violations of the 1st, 5th, 8th and 
14th Amendments, ADA and ACA. 
“Plaintiff’s equal protection claim is 

subject to dismissal for failure to allege 
facts establishing its essential elements,” 
wrote the judge. “He does not identify 
specific similarly situated individual 
who received different treatment. 
Furthermore, while he alleges that he 
was treated different due to his religion 
and he repeatedly mentions that he is gay, 
he does not allege facts suggesting that 
he was treated differently because he is 
Jewish, and sexual orientation has not 
been found to be a suspect classification 
under the Equal Protection Clause. 
Plaintiff submits nothing more than 
unsupported allegations of improper 
intent of the defendants, allegations 
which are deficient in establishing a 
claim under Section 1983.” The opinion 
describes the particular pleading 
shortcomings of the pro se complaint. In 
pro se cases, when the initial screening 
turns up these kinds of deficiencies, the 
court gives the plaintiff a period of time 
(in this case, one month, to March 3) to 
come up with a complaint that can pass 
muster when it appears possible that he 
could produce such a document. In the 
February 1 opinion, the court explains 
that the plaintiff’s request to add a 
contractor defendant requires a new 
complaint alleging facts respecting the 
objectionable conduct of the contractor. 
The court also rejects a request for 
preliminary injunctive relief.

MAINE – Gladu v. Magnusson, 2023 
WL 154951, 2023 U.S. Dist. LEXIS 
4710 (D. Maine, Jan. 11, 2023) – Chief 
U.S. District Judge Jon D. Levy denied 
gay inmate Nicholas Gladu’s motion 
for temporary restraining order or 
preliminary injunction in a dispute over 
his right to receive publications that 
feature images of nude men. Gladu, pro 
se, has been a repeat litigant over this 
issue. In a previous ruling, Gladu v. 
Waltz, 2020 WL 6385618 (D. Me. Oct. 
30, 2020), the court upheld restrictions 
based on content that went beyond male 
nudity, the objections being that the 
material in question depicted underage 

males, bondage, sexual violence and 
“penetration.” The current suit, filed 
on May 9, 2022, concerns intercepted 
delivery and confiscation of materials 
that Gladu claims do not fall within the 
categories mentioned in the prior ruling, 
but instead contain only non-sexual 
male nudes. He claims that prison 
authorities had been allowing delivery of 
these materials, but new personnel had 
suddenly cracked down without giving 
any kind of consistent explanation about 
what he could not receive materials 
similar to what he had been receiving. 
He is alleging violation of his equal 
protection and due process rights, as 
well as a violation of the Maine Civil 
Rights Act. Without tipping his hand 
as to the merits, Judge Levy accepted 
the recommendation of Magistrate Jude 
John C. Nivison to deny preliminary 
relief. Nivison found that Glady “has 
failed to present a factual record or 
identified any legal authority to suggest 
that the impediments tohis recovery in 
Waltz are not present here” but, more 
importantly, “has not shown that he 
would suffer irreparable harm,” wrote 
Judge Levy. Gladu wants the material 
delivered and confiscated material 
returned pending an eventual ruling on 
the merits of his claim, but Judge Levy 
concludes: “Gladu has not shown that 
the immediate return of his books is the 
only adequate legal remedy available to 
him, and thus has not demonstrated that 
he is likely to suffer irreparable harm in 
the absence of a preliminary injunction 
ordering this relief.” 

NEVADA – Hundley v. Aranas, 2023 
WL 166421 (9th Cir., Jan. 12, 2023) 
– The transgender woman plaintiff, 
an inmate in a Nevada men’s prison, 
asserted 8th Amendment claims of 
deliberate indifference for the refusal 
of Nevada DOC to evaluate her for sex 
reassignment surgery (SRS), alleging 
that they have a blanket policy against 
it, and an equal protection violation 
for refusing her request for female 

PRISONER LITIGATION notes



30   LGBT Law Notes   February 2023

underwear. She sought monetary 
damages against named defendants. 
Senior District Judge Robert Clive 
Jones (a Bush appointee) allowed one 
amendment or her pro se complaint, but 
then dismissed the amended complaint 
for failure to state a claim. Plaintiff 
scored a luck-of-the draw trifecta on 
appeal, drawing a panel of Senior 
Circuit Judge Susan Graver (appointed 
by Clinton), Circuit Judge Ronald Gould 
(appointed by Clinton), and Circuit 
Judge Paul Watford (appointed by 
Obama), and counsel represented her at 
oral argument. The panel found that 9th 
Circuit precedent supports plaintiff’s 8th 
and 14th amendment claims. “We should 
not accept a blanket prison policy 
against SRS. Rather, the prison must 
make an individualized decision about 
whether Hundley should have her gender 
dysphoria treated by SRS. The district 
court erred by dismissing this claim 
and we reverse and remand.” Similarly, 
as to the equal protection claim: “Here, 
Hundley alleges that Bequette denied 
her female undergarments because she 
is a transgender woman. This denial is a 
violation of her Fourteenth Amendment 
right to equal protection under the 
law.” Again, the court reversed and 
remanded. While sustain dismissal of 
the claims for monetary damages, it held 
as to other claims that the district court 
“abused its discretion by dismissing the 
claims without giving Hundley leave to 
amend.” “At oral argument,” wrote the 
court, “Nevada agreed that Hundley 
should be given an opportunity to amend 
her complaint. We vacate and remand 
the remainder of the issues in this case 
with instructions to the district court to 
allow Hundley to amend her complaint.” 

NORTH CAROLINA – Inscoe v. North 
Carolina Department of Public Safety, 
2023 WL 307463, 2023 U.S. Dist. LEXIS 
8240 (W.D. N.C., Jan. 18, 2023) – Most 
of our prisoner cases involve LGBT 
inmates or inmates living with HIV, but 
this case is different. The pro se plaintiff 

identifies as an “intersex woman who 
with diagnoses of ‘hermaphroditism/
intersex, cryptorchidism and gender 
dysphoria’” is “genetically female, but 
was raised as male, has primary and 
secondary female sex characteristics, 
has spend most of her life as a female, 
has undergone gender affirming 
surgery, and has been on estrogen 
hormone replacement therapy for almost 
25 years,” according to her allegations 
as summarized by Chief U.S. District 
Judge Martin Reidinger. She alleges 
that the NCDPS “failed to properly train 
health care, custody, and administration 
staff, has refused to transfer her to a 
female prison” for the three-year period 
predating this decision, and “forced 
her into an unsafe communal living 
situation with 33 male inmates at Avery-
Mitchell Correctional Institution” 
(although the court notes that as of the 
time of writing she is incarcerated at 
Nash Correctional Institution, which 
is also a male institution, according to 
its website). “She claims that she has 
endured constant harassment and sexual 
propositioning by inmates and staff, 
unreasonable strip searches by male 
guards, and a sexual assault by Officer 
Carver.” She is looking for declaratory 
and injunctive relief, compensatory and 
punitive damages, prejudgment interest, 
all fees and costs, a jury trial, and “any 
further relief the Court deems just and 
proper.” Despite the sorts of mistakes that 
frequently pop up in pro se complaints, 
such as failing to name some individual 
defendants, Judge Reidinger decided 
that liberal construction of the complaint 
supports allowing her to proceed on a 
variety of constitutional claims (1st, 4th, 
8th, 14th amendments) against particular 
Corrections staff, as well as claims under 
the Americans With Disabilities Act 
and, under supplemental jurisdiction, 
under the North Carolina Constitution, 
Article 1, Sec. 27 (the state equivalent 
of the federal 8th Amendment). The clerk 
is instructed to serve the complaint on 
named defendants, but claims are 
dismissed without prejudice against 

John Doe defendants, some of whom 
are former employees of NCDPS. No 
mention of appointing counsel, but 
perhaps she hasn’t request same, as the 
issue is not mentioned. Chief Judge 
Reidinger was appointed by President 
George W. Bush.

PENNSYLVANIA – Harrison v. 
Secretary George Little, 2023 U.S. Dist. 
LEXIS 373 (W.D. Pa., Jan. 3, 2023) 
– Transgender inmate Jihaad Amore 
Harrison has filed numerous motions in 
her pending pro se case against officials 
of the State Correctional Institution at 
Albion. This Report & Recommendation 
by Chief U.S. Magistrate Judge Richard 
A. Lanzillo faults her for failing to back 
up her generalized complaints with 
specifics in her quest for preliminary 
injunctive relief. For example, she 
claims that the Albion Superintendent, 
Lonnie Oliver, “has a known practice 
of denying Transgender’s any help,” is 
does not provide concrete examples. 
She complains of being misgendered, 
and claims that prison authorities were 
“trying to force men to cell up and 
harm/rape her,” “denying her protective 
custody,” and “denying her a razor and 
barber shop.” [Who gives razors to 
prison inmates?] She wants a camera 
mounted outside her cell “24/7” or to 
be transferred to different Pennsylvania 
state prisons, and also complains about 
delays in her transition process. Judge 
Lanzillo says that her “allegations are 
insufficient to meet her heavy burden 
of demonstrating that she is likely to 
succeed on the merits of her claims.” The 
judge continues, “Harrison has yet to 
provide any details to support the many 
allegations she has made thus far. These 
bare, general, and conclusory allegations 
are therefore insufficient to establish a 
likelihood of success on the merits,” and 
even if they could, he found, Harrison 
had not established “the probability of 
irreparable harm if relief is not granted.” 
In addition, in her amended complaint 
Harrison had stated “that psychiatry has 
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approved her to begin the evaluation 
process for Gender Dysmorphia, which 
takes about a year, and that her initial 
evaluation ‘can happen in the next few 
months.’” “Finally,” he wrote, “Harrison 
has not only failed to show that she faces 
imminent irreparable harm, but that she 
faces any harm at all,” which is “fatal 
to her motion.” The recommendation to 
District Judge Susan Paradise Baxter is 
to deny the motion. 

TEXAS – Grace v. Smith, 2023 U.S. 
Dist. LEXIS 10828 (N.D. Texas, Jan. 
23, 2023) – Transgender woman state 
prisoner is receiving hormones but her 
requests for gender-affirming surgery 
have been stymied and she is upset 
about being transferred from a female 
facility to a male facility. She filed a 
petition for habeas corpus. U.S. District 
Judge Mark Pittman (Trump appointee) 
found that the court lacked jurisdiction, 
because the subject matter of her suit 
did not fall into the habeas corpus 
category as it related to conditions 
of confinement rather than claims of 
unlawful confinement and thus should 
have been brought under 42 USC 1983. 
The court also denied inmate’s request 
for appointment of counsel.

WASHINGTON – Turner v. Ralkey, 
2023 WL 401931 (W.D. Wash., Jan. 
25, 2023) – Transgender woman state 
prison inmate asserted numerous 
claims, mainly relating to housing and 
cellmates, and being misgendered by a 
corrections officer using inappropriate 
pronouns to refer to her. District Judge 
Tana Lin (Biden appointee) accepted 
the Magistrate Judge’s recommendation 
to grant summary judgment for the 
defendants. Plaintiff complained of 
having been put in situations she 
considered unsafe, but Magistrate 
Jude concluded that plaintiff failed to 
provide evidence showing defendants 
both knew of and disregarded risk to 
plaintiff’s safety in making housing 

assignments, even when they celled her 
with a convicted sex offender. She is not 
alleging that she was actually attacked. 
As to pronouns, they are held not to rise 
to the level of 8th Amendment violations, 
and placing her in administrative 
segregation for 81 days did not violate 
her due process rights. 

WISCONSIN – Perkins v. Lawrence, 
2023 WL 22631, 2023 U.S. Dist. LEXIS 
98 (E.D. Wis., Jan. 3, 2023) – In this 
opinion, Magistrate Judge Duffin 
(whom we met above in the 7th Circuit 
case) allows pro se plaintiff Gregory 
Perkins to proceed with several claims 
against Corrections officials. Perkins 
alleges he filed a PREA complaint on 
behalf of another prisoner who Perkins 
claims was being subjected to sexual 
harassment by another inmate. He 
alleges that as a result of this, he was 
subjected to retaliation, as to which 
he recites specifics against some 
defendants and generalities against the 
others. Magistrate Duffin finds that the 
specific allegations are sufficient to 
survive screening, but the general ones 
fall short of even the very permissive 
pleading rules afforded pro se inmates. 
The judge does grant leave for Perkins 
to proceed without prepaying the filing 
fee, but denies a motion to appoint 
counsel to represent Perkins, advising 
that Perkins should first make an effort 
to obtain counsel, leaving the issue 
of appointment to be held aside until 
Perkins provides evidence his efforts to 
find counsel have been unproductive. 

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

UNITED STATES FOOD AND DRUG 
ADMINISTRATION – The FDA 
announced late in January that it is 
revising the rules governing blood 
donation to remove categorical bans 

on donations by gay and bisexual men 
that were put into place in the 1980s 
to prevent the entry of HIV into the 
blood supply, Associated Press reported 
on January 27. The original rules 
had previously been modified from a 
lifetime ban to a ban on donations by 
individuals who had sexual activity 
within a specified period prior to the 
proposed blood donation date, tracking 
evidence about how long it takes 
from exposure to the development of 
antibodies that could register on the 
screening test now required by federal 
regulations of all donated blood. The 
new rules will abandon a categorical 
ban and instead focus on individualized 
screening and testing. 

ARIZONA – On January 2, 2023, newly 
inaugurated Governor Katie Hobbs, 
a Democrat, issued Executive Order 
2023-01, directing state agencies to 
establish procedures by April 1 to 
address employment discrimination 
by the government on the grounds of 
race, color, sex, pregnancy, childbirth, 
medical conditions, political or religious 
affiliation, culture, creed, social 
origin, genetic information, sexual 
orientation, gender identity, national 
origin, ancestry, age, disability, military 
service, or marital status. Thomson 
Reuters, Jan. 5.

UTAH – Utah became the first of 
several anticipated states to pass laws 
during 2023 banning gender-affirming 
care for minors. The ban on surgical 
alteration is partly symbolic, since most 
specialists in this field will not perform 
genital-altering surgery on minors. 
What bites is the ban on medical 
transition care such as puberty blockers 
and hormones, both treatments that 
remain available for other diagnoses, 
such as premature or delayed puberty 
among cisgender youth. The statute, 
which went into effect January 28 
upon signing by Governor Spencer Cox 
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shortly after it cleared the legislature, 
“grandfathers” minors who had been 
diagnosed with gender dysphoria and 
begun receiving gender-affirming 
care prior to the effective date of the 
law, which will apply to any minor 
diagnosed with gender dysphoria from 
that date forward. The ACLU of Utah 
and National Center for Lesbian Rights 
quickly indicated that a challenge to the 
law will be filed, presumably as soon as 
they can find plaintiffs. Among other 
grounds for challenging the law is that 
it was rushed through the legislature 
without an opportunity for hearings, 
so legislative findings are not based on 
evidence. More significantly, of course, 
similar laws in Arkansas and Alabama 
were quickly subjected to preliminary 
injunctions, with two federal district 
judges having concluded that plaintiffs 
were likely to win on the merits on their 
constitutional challenges under Due 
Process and Equal Protection (although 
the Supreme Court’s 2022 ruling in 
Dobbs v. Jackson Women’s Health 
Organization, 142 S. Ct. 2228, may put 
a damper on the Due Process claims if 
the plaintiffs draw a conservative judge). 
Similar bills have been introduced in 
two dozen other states, some of which 
extend the ban into young adulthood as 
late as 26 years old.

INTERNATIONAL NOTES
By Arthur S. Leonard

CHINA – On January 24, thediplomat.
com published an article by Darius 
Longarino and Yanhui Peng describing 
the difficulties faced by LGBT people 
in China who encounter employment 
discrimination. While mentioning 
several cases, they focused on the 
case of Chai Cheng, who was a flight 
attendant for China Southern Airlines. 
He was dismissed after a video of him 
kissing a male CSA pilot in an elevator 
went viral. Chai sued for lost wages. The 
employer claimed, based on speculation 

and uncorroborated assertions, that 
Chai’s discharge was justified on 
safety grounds, casting aspersions on 
his mental health and claiming that 
due to the widespread circulation of 
the video, it is possible he would be 
recognized by passengers leading 
to disruption on flights. A Shenzen 
court, without opining whether sexual 
orientation discrimination by employers 
is actionable in China, found that the 
employer met its burden for justifying 
the discharge. 

COLOMBIA – El Pais reported on 
January 2 that Colombia’s highest 
court ruled in favor of three men 
who lived together as a family for ten 
and years and the two who claimed 
survivor beneficiary rights when one 
died. The ruling came in a dispute 
over entitlement to pension funds for 
surviving spouses. Justice Santander 
Rafael Brito stated that “The pension 
fund was trying to impose a definition 
of a family that was against equality 
and discriminatory.” Commented 
El Pais, “Until now, Colombian law 
allowed survivor benefits to be split 
between the deceased’s spouse and 
his or her permanent partner. In other 
words, between the widow or widower 
and their lover, who had to live in 
separate houses. Bit it did not allow 
granting benefits to members of stable, 
polyamorous relationships who lived 
together.” In a statement to the Supreme 
Court’s media relations department, 
reported El Pais, “the presiding 
magistrate in the case said, ‘The number 
of permanent partners is irrelevant. In 
this case there were three, but there can 
be more, all with the same proportional 
rights. The legal issue to resolve was 
whether, for purpose of distributing 
survivor pension benefits, simultaneous 
cohabitation with a permanent partner 
should be understood as the simultaneity 
of multiple households, and does not 
contemplate a single household with 
multiple members.” 

INDIA – LiveLaw.ind reported on 
January 6 that a three-judge bench 
of the Supreme Court of India (Chief 
Justice DY Chandrachud, Justice PS 
Narasimha, and Justice JB Pariwala), 
was transferring to itself all the petitions 
pending in Indian trial courts seeking 
recognition of same-sex marriages, and 
listed the petitions to be heard on March 
13, 2023. Petitions had been pending in 
the High Courts of Delhi, Gujarat, and 
Kerala. The court gave the government 
until February 15 to file petitions on 
the issues. The court appointed “nodal 
counsels” on behalf of petitioners and 
the national government (Union of 
India) and charged them with preparing 
a compilation of precedents, documents, 
and legislative materials relevant to 
the matter. Some of the petitioners are 
same-sex couples who married in other 
countries (including the U.S.) and sought 
recognition of their marriages in their 
home country of India. 

ISRAEL – Intense concern has been 
expressed in the liberal part of the 
Jewish press about the impact of the 
new, far-right governing coalition 
led by Prime Minister Benjamin 
Netanyahou on LGBT rights in Israel. 
Israel alone among Middle Eastern 
nations has developed a robust body 
of law protecting the equality rights of 
LGBT people, although there are still 
gaps. (For example, because marriage in 
Israel is controlled by orthodox Jewish 
authorities, civil marriage is not available, 
and although same-sex marriages 
performed elsewhere have certain legal 
recognition, they are not treated as equal 
to different-sex couple marriages in all 
respects.) Israeli anti-discrimination law 
currently prohibits sexual orientation 
discrimination, and government funding 
has been available to LGBT community 
and service organizations. Since some of 
the coalition partners have traditionally 
been deeply opposed to LGBT rights, 
doubts have been expressed about the 
Prime Minister’s statement that there 
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will be no cutback. The installation of a 
conservative out gay man as speaker of 
the Knesset (Parliament) is instanced as 
evidence that the new government will 
not seek to effect adverse changes in the 
existing legal framework. 

LITHUANIA – A ruling by the European 
Court of Human rights concerning 
censorship of a book containing LGBTQ 
characters will be covered in the March 
issue of Law Notes. Case of Macate v. 
Lithuania, Application No. 61435/19 
(Grand Chamber, Jan. 23, 2023). 

SURINAME – The republic of Suriname, 
on the north coast of South America with 
a population a bit under 600,00 people, 
does not yet have marriage equality. 
On January 31, its Constitutional Court 
ruled that the Central Bureau for Civil 
Affairs, the agency that records legal 
marriages, was not obliged to record 
the marriage of a Surinamese male 
couple who had married in Argentina, 
according to an internet posting by 
journalist Rex Wockner. This violates 
Suriname’s obligations as a signatory 
to the American Convention on 
Human Rights, as the Inter-American 
Court of Human Rights, which issues 
interpretations of the Convention that 
are binding on signatories, ruled in favor 
of marriage equality in 2017. There 
is no legal enforcement mechanism 
other than appealing this ruling by 
the Constitutional Court to the Inter-
American court, but in some cases 
LGBT rights advocates have been able 
to persuade their national governments 
to comply voluntarily with Inter-
American court precedents. 

TAIWAN (REPUBLIC OF CHINA) 
– The Ministry of the Interior has 
reversed the country’s policy regarding 
recognition of same-sex marriages 
contracted by cross-national same-sex 
couples. Previously, the government 

would not recognize such marriages 
if the foreign partner was a national 
of a country that did not allow same-
sex marriages. In a directive issued on 
January 20, the Ministry described this 
policy as discriminatory and said that 
it contradicted the law allowing same-
sex marriages in Taiwan. Household 
Registration Offices have not been 
directed to register such marriages 
involving citizens of Taiwan as one 
party, regardless of the nationality 
of their partner. This responded to a 
series of rulings from the Taipei High 
Administrative Court in individual 
cases ruling in favor of cross-national 
same-sex couples with partners from 
Malaysia, Macao, Singapore, Japan 
and Hong Kong. The Ministry said it 
was effectuating a decision taken in 
the Cabinet on January 10, and that 
the administrative court’s “consistent” 
rulings on the subject were also 
taken into consideration. However, 
the Ministry noted that this new rule 
would not apply to same-sex couples 
with one partner from China, “as their 
marriage registration should abide by 
the Act Governing Relations Between 
the People of the Taiwan Area and 
the Mainland Area and its relevant 
regulations.” Under those regulations, 
marriages involving mainland Chinese 
nationals must be registered in China. 

UKRAINE – Alliance.GlobalKyiv, a non-
governmental organization, reported on-
line on January 20 that the Parliament 
of Ukraine adopted Draft Law No. 
6364 on January 12, amending the law 
concerning spread of diseases caused by 
HIV, to make HIV testing much more 
widely available, as well as access to 
PreP (pre-exposure prophylaxis against 
contracting or transmitting HIV) and 
other HIV treatments. The measure 
also imposes strict confidentiality 
on HIV test results, eliminates the 
concept of “risk groups” in favor of 
characterization of risky behaviors, and 
expressly prohibits humiliating people 

based on belong to “key groups” such as 
men who have sex with men, LGBTIQ+ 
people, sex workers, prisoners . . . The 
Ministry of Health is expected to follow 
up on the enactment with “progressive 
by-laws” (i.e., regulations?). 

UNITED KINGDOM / SCOTLAND – 
The NY Times (January 16) reported 
that “for the first time, the [national] 
government in London is blocking 
legislation approved by the Scottish 
Parliament, saying the measure on 
gender identity would undermine U.K-
wide equality law.” The bill in question 
was intended to make it easier for 
transgender individual to effect a legal 
change of gender designation without 
going through all the steps required 
by English law, most particularly by 
obtaining a medical diagnosis of gender 
dysphoria before they could obtain new 
birth certificates if they were age 16 
or older. The Scottish bill would rely 
on personal declarations. The U.K. 
government relied on a 25-year-old 
statute that has not previously been 
invoked, and argued that the basis for 
issuing such documentation should be 
uniform throughout the U.K. and was 
not an appropriate subject for local 
legislation. There was speculation that 
this step by the U.K. government would 
whip up support in Scotland for leaving 
the U.K. and asserting independence by 
joining the European Union. Scottish 
voters rejected Brexit, the referendum 
by which U.K. left the European Union, 
but they were outvoted. A binding 
referendum on separating from the 
U.K. would require approval by the 
U.K. Parliament and is opposed by the 
government at present. 

PROFESSIONAL NOTES
By Arthur S. Leonard

The ACLU OF FLORIDA is taking 
applications for their first full-time 
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staff attorney devoted to LGBTQ civil 
rights issues. The application process 
is open until the position, posted late 
in January is filled. The job can be 
performed remotely, but the successful 
applicant must be a Florida resident. 
For information, consult their website: 
https://www.aclufl.org/en/jobs/staff-
attorney-lgbtq-rights.
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