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Luck on Friday the 13th? Two Courts Partially Enjoin 
State Efforts to Interfere with Provision of Gender-
Affirming Care for Transgender Minors
By Arthur S. Leonard

On Friday, May 13, 2022, the Texas 
Supreme Court and the U.S. District 
Court for the Middle District of 
Alabama both issued opinions approving 
temporary or preliminary injunctive 
relief partially blocking enforcement of 
state policies or laws against parents or 
health care professionals who provide 
gender-affirming care for minors, 
giving plaintiffs challenging those 
laws a partial victory. However, in both 
cases the plaintiffs did not get all the 
temporary relief they were seeking to 
forestall application of the laws while 
their challenges were proceeding in the 
courts.

The Texas case is In re Abbott, 2022 
Tex. LEXIS 399, 2022 WL 1510323, 
1510324, 1510326. The Alabama case 
is Eknes-Tucker v. Marshall, 2022 U.S. 
Dist. LEXIS 87169, 2022 WL 1521889 
(M.D. Ala.).

 In Texas, after the legislature had 
rejected a proposal to amend the law to 
explicitly add certain forms of gender-
affirming treatment to the definition 
of “child abuse,” Attorney General 
Kenneth Paxton issued an opinion letter 
on February 18 stating that providing 
such treatment was “child abuse” under 
an existing statute. Two days later, 
Governor Greg Abbott sent a letter 
to Commissioner Jaime Masters of 
the state’s Department of Family and 
Protective Services (DFPS), echoing 
Paxton’s conclusion and stating that 
“DFPS and all other state agencies must 
follow the law as explained in OAG 
Opinion No. KP-0401.” 

DFPS quickly issued a statement: 
“In accordance with Governor Abbott’s 
directive today to Commissioner 
Masters, we will follow Texas law as 
explained in Attorney General Opinion 
KP-0401.” That the statement was issued 
on the same date the agency received the 
governor’s directive suggests advance 
coordination. Indeed, one may suspect 
that the legislator’s letter to Paxton 

seeking an opinion and the subsequent 
letter from the governor, as well as the 
DFPS statement, were all carefully 
coordinated to be almost simultaneous.

DFPS then promptly suspended one 
of its own employees, the mother of a 
transgender teenager, and launched an 
investigation into her and her husband. 
In addition, under the law governing 
“child abuse,” health care providers who 
learn of child abuse are obligated to 
report to DFPS. In the following days, 
there were reports that investigations of 
other families had begun.

The suspended employee and her 
husband, proceeding as Jane and John 
Doe, their daughter Mary Doe, and a 
Texas physician who provides gender-
affirming care, jointly filed a lawsuit 
in state court in Austin, seeking a 
declaratory judgment that this sudden 
change in the law was invalid, and an 
order barring the Governor and DFPS 
from carrying it out against anyone. 
Judge Meacham in Austin granted 
a restraining order protecting the 
individual plaintiffs, which she then 
expanded a week later into a temporary 
injunction, barring any attempt by the 
Governor or DFPS to apply this new 
interpretation of the law to anyone 
while the case is pending. The state 
immediately appealed, which had the 
effect under Texas law to “supersede” 
the trial court’s temporary injunction, 
placing the issue of temporary relief 
directly before the court of appeals. 
Under Rule 29.3 of the Texas Rules 
of Appellate Procedure, that court 
reaffirmed the trial judge’s temporary 
injunction in full.

The state then filed a Petition for a 
Writ of Mandamus in the nine-member 
Texas Supreme Court, seeking relief 
from the temporary injunction. One 
justice did not participate in this ruling. 
The politics of the situation can’t be 
ignored. The elected trial judge in 
Austin and the elected court of appeals 

panel are all Democrats. The Texas 
Supreme Court is made up of nine 
Republicans, all initially appointed 
either by former Governor Rick Perry or 
Governor Abbott, subject to re-election 
on a statewide basis. Democrats can win 
elections in Austin, a liberal city, but 
have not won any statewide elections in 
a long time.

On May 13, the eight participating 
members of the Texas Supreme Court 
unanimously concluded that Rule 29.3 
limits the power of the Court of Appeals 
to adopt the trial court’s injunction in 
full. According to the portion of the 
opinion by Justice Jimmy Blacklock, 
“Rule 29.3 authorizes courts of appeals, 
during an interlocutory appeal, to 
‘make any temporary orders necessary 
to preserve the parties’ rights until 
disposition of the appeal.’” This means, 
according to the court, that while the 
appeal was pending from the trial court’s 
grant of the temporary injunction, the 
court of appeals could only issue an 
order protecting the rights of the parties 
to the lawsuit, and not an order affecting 
any non-parties. Since the trial judge’s 
temporary injunction was “superseded” 
by the state’s interlocutory appeal, 
that means that the only individuals 
protected from enforcement as of now 
are the Doe plaintiffs and their doctor 
co-plaintiff.

Furthermore, the court pointed out 
that neither Paxton nor Abbott have 
the authority to issue binding opinions 
on state law, and thus Abbott has no 
direct role in supervising the DFPS in 
its investigatory and law enforcement 
activities. As a result, said the court, 
there was no basis for that portion of the 
temporary injunction aimed to restrict 
Abbott’s activities. 

The court also pointed out that DFPS 
has always had authority to investigate 
potential cases of child abuse, but that it 
could not take any formal action against 
parents or health care providers without 
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getting a court order. Ultimately, it will 
be up to Texas courts to decide whether 
providing gender-affirming care is 
“child abuse,” not to Paxton or Abbott 
or even, ultimately, to DFPS.

The result is that the portion of the 
temporary injunction that bars DFPS 
from investigating or taking any action 
against John or Jane Doe or the plaintiff 
doctor will remain in effect, but that 
this order does not block DFPS from 
initiating and pursuing investigations 
of others who are “suspected” of “child 
abuse.” On the other hand, DFPS is not 
bound by the governor’s “directive” 
to do so, since the governor had no 
authority to issue such a directive in the 
first place. Unlike the U.S. President or 
governors of most other states, Texas 
governors have limited executive power, 
and it specifically does not extend to 
overseeing the operation of DFPS or 
directing that agency about how its 
governing statutes are to be interpreted. 

Subsequently, there were press 
reports that DFPS was continuing to 
pursue investigations of other parents 
of transgender minors for “child abuse.” 
Presumably, families under investigation 
could obtain temporary relief by filing 
their own lawsuits. Judge Meacham had 
scheduled trial on permanent relief for 
mid-July, but that may have been put off 
as a result of the state’s interlocutory 
appeal of the temporary injunction.

Justice Blacklock and Justices John 
P. Devine and Jeffrey S. Boyd dissented 
from the portion of the Texas Supreme 
Court’s opinion that would effectively 
bar DFPS from investigating “the 
possibility of harm to the plaintiffs’ 
child.” He pointed out that DFPS has the 
general authority to receive reports of 
suspected child abuse and to investigate 
them, and it should be up to DFPS 
to exercise its discretion in deciding 
whether to carry out an investigation.

In an opinion concurring with 
the majority, Judge Debra Lehmann 
emphasized this point as well, although 
she agreed with the court’s opinion 
to the extent that it would block an 
investigation of the plaintiffs that was 
triggered solely to comply with the 
governor’s invalid “directive.”

The bottom line of the opinion, as 
summarized by Justice Blacklock, is that 

“we are left with (1) a court of appeals 
order that protects only the plaintiffs as 
against DFPS and its Commissioner’s 
action, and not as against the Governor; 
(2) a nonbinding Attorney General 
Opinion; (3) a nonbinding statement by 
the Governor; and (4) a state agency, 
DFPS, with the same discretion to 
investigate reports of child abuse that 
it had before issuance of OAG Opinion 
No. KP-0401 and the Governor’s letter. 

Presumably, anybody who is targeted 
for an investigation solely for providing 
such care to a minor could go into 
court and seek injunctive relief, and the 
Austin trial judge’s opinion would stand 
as a persuasive precedent. Similarly, 
health care providers who are under 
a statutory due to report child abuse, 
other than the co-plaintiff in this case, 
could cite this litigation as a defense if 
they were pursued by law enforcement 
for not making such reports.

In Alabama, Governor Kay Ivey 
signed the “Alabama Vulnerable Child 
Compassion and Protection Act” into 
law on April 8. This law makes it a 
crime for anybody to provide gender-
affirming care to minors. Two lawsuits 
were quickly filed in federal court 
challenging the Act, one in the Northern 
District of Alabama and the other in 
the Middle District. Eventually the 
suits were consolidated in the Northern 
District, withdrawn, and refiled with a 
new set of plaintiffs. Over the course 
of this procedural maneuvering, the 
case bounced around among various 
district judges until it ended up before 
District Judge Liles C. Burke, who was 
appointed by President Donald J. Trump 
and took the bench in 2018, having been 
confirmed on a party-line vote in the 
Senate.

In his May 13 opinion, Judge Burke 
was concerned mainly with Section 
4(a)(1)-(3) of the Act, which makes it a 
Class C felony for health care providers, 
with respect to a person under age 19, to 
prescribe or administer puberty blockers 
or hormones as gender-affirming care 
for minors diagnosed with gender 
dysphoria. Other subsections of Section 
4(a) prohibit surgical alteration of minors 
as a form of gender-affirming care. A 
different section, Section 4(c), makes it 
illegal for school officials to “encourage 

or coerce” a minor to withhold from 
their parent or guardian the information 
about their gender identity beliefs, or 
to withhold that information from the 
parents of a minor. 

Having concluded that “there is 
a substantial likelihood that Section 
4(a)(1)-(3) is unconstitutional,” Judge 
Burke enjoined the state from enforcing 
that portion of the Act pending trial. 
However, he specified that he was not 
enjoining the ban on surgical alteration 
or the provisions requiring school 
authorities to inform parents about 
their children’s gender identity beliefs, 
without providing any reasoning for his 
action. 

Judge Burke’s opinion is mainly 
devoted to analyzing the constitutional 
issues raised by Section 4(a)(1)-(3) and 
does not go into any detail about why 
he is not enjoining the other provisions 
at this point. He finds that the U.S. 
Supreme Court has long recognized a 
fundamental right of parents to make 
decisions about their children, including 
about their medical care, and he was 
unconvinced by the state’s argument that 
it had the authority to intervene based 
on the idea that puberty-blockers and 
gender-affirming hormone treatment 
was “experimental” and “dangerous” 
to the degree that the state should 
outlaw their provision to minors. He 
was apparently very impressed by the 
great weight of professional medical 
authority, repeatedly observing that 
22 major professional associations (in 
an amicus brief) had shown that such 
treatments are not experimental at this 
point, and that these treatments have 
long been used in situations that did not 
involve gender transition but addressed 
other issues in adolescent development, 
without untoward effects. 

Judge Burke found that there was no 
evidence that anybody was “forcing” 
gender-affirming treatment on minors, 
summarizing the evidence showing 
that a lengthy and in-depth diagnostic 
process would precede any such 
treatment.

The judge also recognized the 
equal protection claims of transgender 
children, who would be denied 
treatments that the medical professionals 
agree are necessary treatments in some 
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cases of gender dysphoria. Referring 
to the Supreme Court’s 2020 decision 
in Bostock v. Clayton County, ruling 
that discrimination because of a 
person’s transgender status is a form of 
discrimination because of sex, he noted 
that the 11th Circuit Court of Appeals, 
whose jurisdiction includes Alabama, 
has applied heightened scrutiny to 
government polices that discrimination 
based on gender identity. He rejected 
the state’s argument that this law is not 
discriminatory, pointing out that only 
transgender youth are denied these 
treatments which are available to non-
transgender youth to deal with other 
issues, such as hormone deficiencies or 
premature puberty.

The state presented an “expert 
witness,” a doctor from Canada, who 
was ultimately shown through cross-
examination to have no real direct 
expertise, and who conceded so many of 
the plaintiffs’ points that the court gave 
his contrary testimony little weight.

The Biden Administration was 
permitted to file a brief in support of 
the plaintiffs and participated in the oral 
argument at the hearing on the motion 
for preliminary relief, but the court 
ultimately rejected its argument that 
under Section 1557 of the Affordable 
Care Act (ACA), the state’s law was 
preempted by federal policy. Section 
1557, Judge Burke found, was concerned 
with discrimination by health care 
providers, not discrimination by state 
executive branch defendants. He also 
rejected the plaintiffs’ arguments that 
the statute was unconstitutionally vague 
or impermissibly restricted freedom of 
speech.

Having concluded the plaintiffs were 
likely to succeed in proving their due 
process and equal protection claims, 
the court found that failing to block 
Section 4(a)(1-3) would irreparably 
injure transgender minors by requiring 
termination of their ongoing treatment 
and delaying the initiation of such 
treatment when it was prescribed by 
their health care providers. He also 
found that the interest of the plaintiffs 
outweighed the state’s interest in 
enforcing those provisions, and that the 
public interest was served by protecting 
the constitutional rights of the plaintiffs.

The provision restricting surgery 
remains in effect but is largely 
symbolic because the standards for 
gender-affirming care published by 
the World Professional Association for 
Transgender Healthcare (WPATH), 
widely acknowledged by many courts 
as setting the professional standards on 
these issues, provide that surgery, which 
is irreversible (unlike puberty blockers or 
hormone treatments), should be delayed 
until at least age 18. More serious is the 
court’s decision, without any discussion, 
to leave intact the provisions about 
notification of parents. Presumably, 
but unspoken, the judge believed that 
if parents have a constitutional right 
to make health care decisions for their 
children, they also have a right to know 
that their children are dealing with 
gender identity issues. These questions 
will, however, be addressed further 
as the case proceeds to the merits. 
This opinion is solely concerned with 
preliminary relief from the provisions 
outlawing gender-affirming treatment, 
pending a trial on the merits. 

The list of counsel for the various 
plaintiffs in Eknes-Tucker v. Marshall 
takes up more than two full pages in the 
Lexis print of the opinion, so we will not 
list them all here. ■

Arthur Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

Trump-Appointed 
Judge Refuses 
to Dismiss Texas 
Challenge to Biden 
Administration’s 
Interpretation of 
Bostock
By Arthur S. Leonard

Last month, we reported on Neese v. 
Becerra, 2022 WL 1265925, 2022 U.S. 
Dist. LEXIS 75847 (N.D. Tex., April 26, 
2022), in which Trump-appointed U.S. 
District Judge Matthew J. Kacsmaryk 
refused to dismiss a lawsuit filed by 
America First Legal Foundation, a 
group of former Trump Administration 
officials, challenging the Department 
of Health & Human Services’ position 
that under the Supreme Court’s ruling 
in Bostock v. Clayton County, 140 
S. Ct. 1731 (2020), Title IX of the 
Education Amendments of 1972 and 
Section 1557 of the Affordable Care 
Act, forbid discrimination because 
of gender identity, as expanded upon 
in a guidance document. On May 26, 
Judge Kacsmaryk issued a similar 
ruling in State of Texas v. Equal 
Employment Opportunity Commission, 
No. 2:21-CV-194-Z (N.D. Tex.) (not 
published on Westlaw or Lexis as of 
the end of May), similarly refusing to 
dismiss a lawsuit by Texas challenging 
EEOC guidelines issued on June 15, 
2021, concerning the effect of Bostock 
on enforcement of Title VII of the Civil 
Rights Act of 1964, and March 2, 2022, 
guidelines published by the Department 
of Health and Human Services’ 
Office of Civil Rights concerning 
interpretation of Section 1557 (and 
by extension Title IX), Section 504 
of the Rehabilitation Act, and Title 
II of the Americans with Disabilities 
Act. The guidelines, going beyond 
the specific holding in Bostock that 
gender identity discrimination claims 
are actionable under Title VII, opine 
that the reasoning of Bostock applies 
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to other federal statutes prohibiting sex 
discrimination, and takes a position 
regarding “controversial” subjects such 
as restroom and locker room access and 
employee benefits coverage for gender-
affirming treatment. 

In light of the judge’s ruling in Neese, 
it is unsurprising that his opinion in 
State of Texas takes exactly the same 
position on issues of standing and 
statement of a claim. Kacsmaryk focuses 
on differences in wording between 
Title VII, as construed in Bostock, 
and the sex discrimination wording 
of other statutes. Title VII forbids 
discrimination against the plaintiff 
because of his or her sex, while Title IX, 
for example, prohibits discrimination 
by educational institutions against 
anyone “on the basis of sex.” The judge 
rejects the government’s argument that 
the issuance of interpretive guidelines, 
by itself and in the absence of 
enforcement activity, gives the State of 
Texas standing to seeking declaratory 
and injunctive relief against those 
interpretations being enforced against 
the state. Explaining that the “Notice 
and Guidance” documents in questions 
were accompanied by statements that 
they would be the basis of enforcement 
actions, the judge finds that the state 
has enough skin in the game to confer 
standing.

Furthermore, taking the narrowest 
possible view of Justice Neil Gorsuch’s 
“textualist” opinion in Bostock, the 
judge harps on Gorsuch’s statement that 
the only thing the Court was deciding 
in that case was whether people 
can file employment discrimination 
claims concerning discrimination 
“because of” their sexual orientation 
or “transgender status” in the context 
of employee discharges (the actions 
at issue in the three consolidated 
cases considered by the Court), and 
that it was expressly not ruling on 
things like restroom access, employee 
benefit coverage of gender affirmation 
surgery, or other “controversial issues” 
raised by moral or religious objections, 
specifically concerning gender identity 
discrimination. As far as Judge 
Kacsmaryk is concerned, the various 
issues flagged by Texas in its complaint 

and its opposition to the motion to 
dismiss are thus undecided by the 
Supreme Court and open to argument, 
and thus sufficient to state a claim. 

As noted in our report about 
Neese last month, LGBTQ groups 
had opposed the confirmation of 
Kacsmaryk’s appointment, noting 
among other things his statement that 
people claiming to be transgender are 
suffering a “delusion.” ■

Federal Court 
Finds Tennessee 
Restroom 
Signage Mandate 
Unconstitutional
By Arthur S. Leonard

U.S. District Judge Aleta A. Trauger 
has granted summary judgment to 
plaintiffs in Bongo Productions LLC 
v. Lawrence, 2022 U.S. Dist. LEXIS 
88536, 2022 WL 1557664 (M.D. Tenn., 
May 17, 2022), a lawsuit challenging a 
2021 Tennessee statute that requires any 
entity open to the public with restroom 
and other facilities that allows persons to 
use those facilities consistent with their 
gender identity to post a conspicuous 
notice about their “policy” with text 
as prescribed in the statute. Judge 
Trauger found that the statute violates 
the 1st Amendment freedom of speech 
rights of plaintiff business owners. 
The plaintiffs are a business, Bongo 
Productions, and its owner, Robert 
Bernstein, that operates restaurants 
and coffee shops located in various 
neighborhoods, whose employees and 
patrons include transgender people for 
whom the plaintiffs want to present a 
welcoming message. They deem the 
prescribed signage text as the opposite 
of that, claiming a violation of their 1st 
Amendment rights.

The statute was not enacted due to 
any particular incident or “problem” 
in the state concerning public restroom 
usage, as implicitly conceded by its 
legislative proponent, Representative 
Tim Rudd, who when questioned in 
the legislature was unable to cite any 
specific incident showing a problem. 
Instead, Rudd relied on a hypothetical 
public safety issue involving the 
possibility that people would take 
advantage of unwary restroom users to 
commit sexual assaults, or that people 
will be startled or discomfited to find 
people of a different “biological sex” to 
be present when they use a facility. This 
is yet another “wedge issue” employed 
primarily by conservative Republican 



June 2022   LGBT Law Notes   5

public officials attempting to capitalize 
on public uneasiness or fears concerning 
transgender people.

The measure, H.B. 1182/S.B. 1224, 
was passed by the General Assembly on 
April 29, 2021, and signed into law by 
the governor on May 17, 2021, going into 
effect on July 1, 2021. The law requires 
that a sign measuring at least 8x6 inches 
be posted on or near the door of each 
facility which is open to “a member 
of either biological sex” (other than a 
single occupancy facility), prescribes 
the design and colors of the sign, and 
specifies the following text, in all capital 
letter: “THIS FACILITY MAINTAINS 
A POLICY OF ALLOWING THE 
USE OF RESTROOMS BY EITHER 
BIOLOGICAL SEX, REGARDLESS 
OF THE DESIGNATION ON THE 
RESTROOM.” This is part of the 
building code, subjects the owner to 
building code enforcement mechanisms, 
and could give rise to a misdemeanor.

Judge Trauger had already issued 
preliminary injunctive relief against its 
enforcement, see 548 F.Supp.3d 666 
(M.D. Tenn., July 09, 2021), and her May 
17 opinion granting summary judgment 
to the plaintiffs repeats in some respects 
her earlier ruling, including on issues of 
standing and ripeness. Inasmuch as the 
defendants are public officials charged 
with enforcement, and the consequences 
of enforcement could include fines 
and shutdown orders, it was relatively 
simple for the court to conclude that 
the plaintiff, a business that operates 
a place of public accommodation with 
restrooms open to use by any patron of 
the establishment consistent with their 
gender identity (and regardless of their 
so-called “biological sex”), standing 
and ripeness did not present barriers to 
this litigation.

The opinion includes a concise 
“Trans 101” section based on expert 
testimony by Prof Shayne Sebold 
Taylor, M.D. The state’s response to this 
testimony asserts “factual disputes,” but 
Judge Trauger refuses to characterize 
them as such, for example, stating “the 
plaintiffs and defendants are simply 
characterizing the exact same social 
practice, which both sides agree occurs, 
in different ways, based on different 
underlying assumptions about the 

norms and terminology at issue. This 
pattern occurs over and over. Indeed, 
at one point, the defendants abandon 
even bothering to cite countervailing 
evidence, simply dismissing the 
plaintiffs’ assertions, supported by 
citation to Dr. Taylor’s report, by stating 
that ‘these novel ideas are merely 
theories, and a transgender individual’s 
gender identity is not determined by 
the biological reality of how his or her 
reproductive system is organized.’ The 
picture ultimately conveyed by this 
mostly unproductive back-and-forth 
is not one of factual disagreement. 
Rather, the plaintiffs’ assertions and the 
defendants’ responses, taken together, 
serve to demonstrate what many 
observers likely already know: that 
there are, in Tennessee and the United 
States more broadly, starkly different 
viewpoints regarding how concepts and 
terminology related to sex and gender 
should be regarded and used.”

As to the 1st Amendment issue, Judge 
Trauger determined that this was a strict 
scrutiny case, because it was a content-
based proscription of government 
speech on a controversial subject, 
imposed using potential criminal 
penalties on private institutions and 
businesses. It fell squarely within the 
real strict scrutiny, requiring the state 
to demonstrate a compelling interests in 
conscripting private actors to convey the 
state’s approved message. 

“When a law not only requires an 
individual to speak but also mandates 
what a person will say, then courts 
must treat the law as ‘targeting 
speech based on its communicative 
content’ and therefore ‘presumptively 
unconstitutional,’ only to be upheld ‘if 
the government proves that the law is 
narrowly tailored to serve compelling 
state interests,’” she wrote, quoting 
from EMW Women’s Surgical Ctr. 
P.S.C. v. Beshear, 920 F.3d 421, 425 (6th 
Cir. 2019). “The caselaw on this subject 
could not be clearer in declaring the 
extreme constitutional disfavor afforded 
to laws requiring individuals to voice 
support for ideological viewpoints that 
they do not believe.”

She found that the mandated 
signage “is neither ‘purely factual’ nor 
commercial,” but instead, as shown by 

the legislative history, is intended to 
require the business owners to convey a 
state-mandated message with which they 
may disagree on a controversial subject. 
“It is not difficult to imagine a law that 
did require purely factual disclosure 
of facilities’ restroom policies,” she 
wrote. “Such a law could, for example, 
simply require every qualifying facility 
to fully and accurately disclose its 
policies in language of its choosing. 
Whether that approach might ultimately 
salvage the constitutionality of the Act 
is not before the court, but it would, 
at the very least, be closer to the kind 
of factual transparency law typically 
upheld. The Act, however, does not 
simply require accurately disclose its 
policies; it requires the facility to voice 
the government’s characterization of 
those policies. That characterization, 
moreover, is not itself simply some 
neutral, non-ideological statement. 
Embedded in the language required 
by the Act are normative premises 
that, whether or not a person agrees 
with them, simply cannot plausibly 
be characterized as factual in nature.” 
The judge specifically focused on the 
term “biological sex,” much fraught and 
debated over, whose meaning is hotly 
disputed. And, as noted above, when the 
compelled speech is on a controversial 
subject, constitutional disfavor of such 
compulsion is at its height. 

Thus, applying strict scrutiny, the 
court found that the state’s proffered 
justifications fell well short of meeting 
the constitutional test, concluding 
that that state had not offered “any 
meaningful evidence that would 
establish the ‘compelling’ nature” of 
its asserted interest, “resting instead 
on their claim that that interest is 
‘readily apparent.’ That is debatable,” 
she continued, “to say the least, and 
the Supreme Court has frowned upon 
similar vague appeals to ‘common sense’ 
to overcome ‘evidentiary shortcomings’ 
of the government’s state rationale for 
a law restricting speech,” citing FEC 
v. Cruz, No. 21-12, 2022 WL 1528348, 
at *12 (U.S. May 16, 2022). She also 
concluded that “the Act does not even 
come close to satisfying the narrow 
tailoring requirement, as it is replete 
with provisions that could be narrower 
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or even wholly omitted in favor of a 
less coercive and stigmatic alternative.” 
Indeed, she asserted that the measure is 
“questionable” even if judge on the less 
demanding “rational basis” test. 

“The plaintiffs have explained, in 
detail and with evidence, why they 
do not wish to echo the government’s 
preferred characterization of their 
trans-inclusive policies,” she concluded, 
pointing to the state’s argument that the 
plaintiffs “have merely ‘imagined an 
idiosyncratic, hidden undertone to the 
required signage” while asserting that 
it was entirely factual. “The only thing 
imaginary in this case,” she asserted, “is 
the imagined consensus on issue of sex 
and gender on which the defendants seek 
to rely. Transgender Tennesseans are 
real. The businesses and establishments 
that wish to welcome them are real. And 
the viewpoints that those individual and 
businesses hold are real, even if they 
differ from the views of some legislators 
or government officials. While those 
government officials have considerable 
power, they have no authority to wish 
those opposing viewpoints away. The 
plaintiffs, accordingly, are entitled to 
summary judgment.”

Presumably the resulting order by 
the court will make the preliminary 
injunction against enforcement 
permanent. Of course, Judge Trauger’s 
decision will likely be appealed by 
the state to the 6th Circuit, although no 
notice of appeal had been filed by the 
end of May.

Plaintiffs are represented by Emerson 
Sykes, Malita Picasso, and Rose Saxe, 
New York, NY; Stella Yarbrough and 
Thomas H. Castelli, American Civil 
Liberties Union of Tennessee, Nashville, 
TN. Judge Trauger was appointed by 
President Bill Clinton. ■

Kansas Federal Court Issues Brief 
Preliminary Injunction Against School 
Disciplining Teacher for Referring to 
Student by Student’s Preferred Name 
and Pronouns When Communicating 
with Parents
By Arthur S. Leonard

In a case raising issues of a public 
school teacher’s free exercise of religion 
and speech concerning names and 
pronouns of transgender students, U.S. 
District Judge Holly Lou Teeter denied 
the teacher’s request for a preliminary 
injunction against the school’s policy 
that teachers are to use students’ 
preferred names and pronouns, but 
granted a brief preliminary injunction 
against enforcement of the policy that 
teachers not use preferred names and 
pronouns when communicating with 
parents unless the student requested 
that an administrator or counselor do 
so. Ricard v. USD 475 Geary County, 
2022 WL 1471372, 2022 U.S. Dist. 
LEXIS 83742 (D. Kans., May 9, 2022). 

The case revolves around a two-part 
policy concerning transgender students 
adopted by School District 574 in Geary 
County, Kansas. The first part requires 
teachers to refer to students by their 
preferred first name and pronouns. The 
second part, to the contrary, prohibits 
teachers from referring to a student 
by the student’s preferred names and 
pronouns in communications with 
the student’s parent unless the student 
requests the administration or a 
counselor to do so. These are referred to 
as the “Preferred Names and Pronouns 
Policy” and the “Communication with 
Parents Policy.” The District claimed 
that the polices were adopted to comply 
with the Family Education Rights and 
Privacy Act (FERPA), a federal statute 
dealing with parental access to their 
children’s school records.

The plaintiff, Pamela Ricard, ran 
into disciplinary problems when her 
personal religious beliefs collided 
with the requirements of these policies 

regarding some transgender students 
in her math classes. Referring to 
the complaint (drafted by lawyers 
associated with the Alliance Defending 
Freedom (ADF), an anti-LGBT 
religious litigation group), Judge Teeter 
summarizes Ms. Ricard’s beliefs as 
follows: “Plaintiff is a Christian who 
believes that God immutably creates 
each person as male or female; these 
two distinct, complementary sexes 
reflect the image of God; and rejection 
of one’s biological sex is a rejection of 
the image of God within that person. 
Additionally, she believes that there 
are only two anatomical sexes except 
in very rare scientifically demonstrable 
medical circumstances. Plaintiff 
also believes that the Bible prohibits 
dishonesty and lying. Plaintiff further 
believes that referring to children with 
pronouns inconsistent with biological 
sex is harmful because it is untrue. 
And Plaintiff believes that parents 
have a fundamental right to control 
the upbringing and education of their 
children.”

During the 2020-21 school year, she 
was suspended and disciplined for not 
using one student’s preferred name and 
because both transgender students in her 
classes felt discriminated against based 
on Ricard not using the preferred name. 
Her suspension ended on April 15, 2021. 
The “official” reason for her suspension 
was that her behavior was “against 
the guidance provided by building 
leadership via email on March 31, 2021 
and the building’s weekly newsletter 
on April 4, 2012.” She unsuccessfully 
appealed the disciplinary action to 
the superintendent and the Board of 
Education, which rejected her request 
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for a religious accommodation (to 
be excused from complying with the 
policies quoted above). She claims a 
violation of her rights of freedom of 
speech and freedom of religion. Among 
other things, she noted that she had to 
communicate with a parent of one of her 
transgender students and she used the 
student’s “legal name” and “biological 
pronouns” in her email communication 
to comply with the Communication 
policy, but “believes that addressing 
students one way at school and a 
different way when speaking to their 
parents is dishonest,” which violates her 
religious beliefs.

The May 9 opinion responds to 
a motion for preliminary injunctive 
relief, following close on a May 6 
hearing. The court decided, without 
making a specific finding on the merits 
of the claim concerning the Names 
and Pronouns Policy, that preliminary 
injunctive relief is not required because 
Ricard is willing to refer to students at 
school by their preferred names but to 
avoid using any pronouns in speaking 
to and about them, and the District’s 
counsel stated at the hearing that this 
would not incur discipline. Ricard stated 
a concern that if she “slipped” and used 
the wrong pronoun inadvertently, she 
might be disciplined, but the District 
represented that unintentional slips 
would not incur discipline. Thus, “the 
Court finds Plaintiff is unlikely to 
experience any irreparable harm from 
this policy before the Court rules on 
the merits in the ordinary course of 
this case,” but Judge Teeter noted that 
in denying preliminary relief, she was 
relying on statements by the District 
that “Plaintiff’s current practice is not 
subject to discipline.”

However, turning to the 
“Communication with Parents Policy,” 
Judge Teeter concluded that Ricard’s 
religious concerns were sufficient 
to justify preliminary relief, since 
the solution under the “Names and 
Pronouns” policy would not really 
work in the context of communication 
with parents. Upon analyzing the 
policy, Judge Teeter concluded that it 
was not insulated from 1st Amendment 
challenge because the school recognized 

exceptions to the policy, so it was not 
a policy of “general application.” The 
District contended that the purpose 
of the policy was to avoid “outing” 
transgender students to their parents 
against the desires of the student, but 
the judge was not convinced this was 
sufficient to overcome both the teacher’s 
free exercise right and the parent’s 
informational right. Indeed, she pointed 
out, the District had gotten FERPA 
backwards. The statute’s policy was to 
make any student records accessible 
to parents, and since the school kept 
records of students’ preferred names 
and pronouns, reliance on FERPA 
would not justify the Communication 
policy. “Moreover,” she wrote, “even if 
FERPA did not mandate that a school 
make education records available to 
parents who ask for them, the fact that 
it is not the school’s duty to disclose 
information to parents does not mean 
the school has a compelling interest 
in directing teachers to withhold or 
conceal such information and punishing 
teachers if they violate the policy.” 
When one adds in the due process right 
of parents “to control the upbringing of 
their children” repeatedly recognized 
by the Supreme Court, which Judge 
Teeter characterized as “not a trivial 
right – it is a fundamental one that is 
‘perhaps the oldest of the fundamental 
liberty interests’ recognized by the 
Supreme Court,” then there was a good 
likelihood that Ricard would prevail 
on the merits of her claim against the 
Communication policy.

Teeter did acknowledge that 
there might be a case where a school 
would have a compelling interest to 
enforce such a policy “where there 
is a particularized and substantiated 
concern that disclosure to a parent could 
lead to child abuse, neglect, or some 
other illegal conduct . . . But the District 
has not articulated such an interest here 
– either abstractly or in the case of the 
specific students in Plaintiff’s class.” 
Deprivation of a constitution right is 
an irreparable injury, noted the judge, 
and she could not see that the District 
had articulated a weighty interest to 
counter Ricard’s constitutional right in 
this case. 

However, the preliminary injunction 
was time-limited because Ricard had 
indicated she was not planning to 
continue teaching math in the District’s 
schools beyond the end of this semester, 
so the injunction was set to terminate 
on May 18, “or at the conclusion of 
Plaintiff’s contractual responsibilities 
to the District, whichever is later.”

As noted above, Ricard is 
represented by attorneys associated 
with Alliance Defending Freedom as 
well as local Kansas counsel. Judge 
Teeter was appointed to the district 
court by President Donald J. Trump. ■
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Third Circuit Remands Transgender 
Jamaican CAT Claim
By Bryan Xenitelis-Johnson

The U.S. Court of Appeals for the 
Third Circuit has remanded a pro se 
Jamaican transgender woman’s removal 
defense claim under the Convention 
Against Torture (CAT) for further 
consideration in Saunders v. Attorney 
General, 2022 WL 1635620 (3d Cir., 
May 9, 2022).

Petitioner, a lawful permanent 
resident since 2012, was placed in 
removal proceedings on account of 
a criminal conviction for aggravated 
felony mail fraud disqualifying her 
from political asylum and withholding 
of removal. She sought deferral under 
CAT claiming she was transgender and 
a member of the LGBTQI community 
and would be harmed if returned to 
Jamaica. The Immigration Judge (IJ) 
found her testimony regarding the 
harms she suffered in Jamaica not to be 
credible and also found that she failed to 
show it more likely than not she would 
be tortured by or with the acquiescence 
of the Jamaican government if 
returned. She appealed to the Board 
of Immigration Appeals (BIA), which 
without reaching the credibility issue, 
affirmed the IJ’s analysis of the CAT 
claim. Petitioner brought a timely 
petition for review before the Third 
Circuit.

In a per curiam decision, a panel 
of the court noted that the court had 
jurisdiction over the matter to review 
legal conclusions de novo and factual 
determinations under a substantial 
evidence standard. The panel agreed 
that the BIA had erred in analyzing 
Petitioner’s CAT claim when they 
“noted, without elaboration, that the [IJ] 
determined the past incidents described 
by [Petitioner] did not rise to the level of 
torture],” when the testimony included 
that petitioner was “beaten, raped, 
and verbally harassed by civilians in 
Jamaica, that the police failed to protect 
[Petitioner] and at times beat and 
verbally harassed her themselves, and 
that she will be particularly vulnerable 
to similar attacks upon returning to 

Jamaica because she will be identifiable 
as a transgender woman and will likely 
be homeless.”

The panel agreed that “contrary 
to the BIA’s suggestion that the 
[IJ’s] credibility determination was 
alternative and distinct from its CAT 
analysis,” the IJ “appeared to discount 
much of [Petitioner’s] testimony based 
on [the] adverse credibility finding.” 
Because the Board declined to discuss 
either credibility or the testimony, the 
panel found it was “unable to determine 
whether the agency would have 
concluded that the incidents described 
by [Petitioner] rose to the level of 
torture or how they may have influenced 
its analysis of whether she showed a 
likelihood of future torture.” 

Finally, the panel also noted that 
the agency pointed to “a general 
improvement in country conditions 
regarding LGBTQI issues,” however, 
the panel found that the BIA failed 
to consider whether “the government 
. . . is capable of preventing the 
harm [petitioner] would likely face.” 
Accordingly, the Petition was granted, 
the Board’s decision was vacated, and 
the case was remanded for further 
proceedings. 

The 3rd Circuit panel consisted 
of Circuit Judges Joseph Greenaway 
(appointed by President Barack Obama) 
and David Porter (appointed by President 
Donald J. Trump) and Senior Circuit 
Judge Richard Nygaard (appointed by 
President Ronald Reagan). ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.

9th Circuit 
Remands Gay 
Nigerian Removal 
Claim for Failure 
to Consider 
Dispositive 
Evidence
By Bryan Xenitelis-Johnson

The U.S. Court of Appeals for the 
Ninth Circuit has held that the Board 
of Immigration Appeals (BIA) failed 
to give reasoned consideration to 
potentially dispositive evidence and 
thus erred in making a frivolous filing 
of asylum determination for a gay 
Nigerian man in Udo v. Garland, 2022 
WL 1398494 (9th Cir. May 4, 2022).

Petitioner, a citizen of Nigeria facing 
removal proceedings, sought asylum, 
withholding of removal, and protection 
under the Convention against Torture 
(CAT). He testified that being gay is a 
crime in Nigeria punishable by over ten 
years in prison. He and his boyfriend 
were discovered having sex in a hotel 
when a waiter delivering breakfast 
opened the door without knocking. 
The waiter called hotel security, which 
detained the couple and called a local 
“community security” group to report 
the incident. The security group tied 
Petitioner and his boyfriend by their 
hands and legs, threatened to kill them 
for committing an “abomination,” and 
took them away. They were beaten for 
six hours with sticks and metal rods, 
spit upon, had sand thrown in their eyes, 
and were subjected to anti-gay slurs. 
Petitioner escaped from a detention 
center, sought treatment at a hospital, 
and was able to escape Nigeria with the 
help of his mother, who told him that 
leaders of his village had asked her to 
turn him in because he had “committed 
an abomination and should be put to 
death.” 

To support his claims, he submitted 
documentary evidence including an 
“excommunication notice” from the 
“Council of Traditional Rulers” of 
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his community stating he is “subject 
to execution for being gay” and a 
collection of affidavits and letters from 
family members describing in detail the 
attacks he suffered after his discovery at 
the hotel, his escape, and the threats his 
family members received from Nigerian 
police and local security groups after 
his sexuality was publicly revealed.

On cross-examination, the 
government asked Petitioner the 
name of the hotel and he testified the 
“Sheraton” hotel. The government 
provided evidence there was no 
Sheraton hotel and Petitioner explained 
he referred to the “Sheraton Hotel” 
instead of the “Sinadee Hotel” because 
the Sheraton was a “more recognizable 
landmark,” and when asked why he lied 
about the name of the hotel he testified 
he was afraid. The Immigration Judge 
(IJ) found Petitioner to be not credible 
because Petitioner “misrepresented” the 
name of the hotel and because he was 
“often unresponsive and inconsistent 
in his testimony,” finding that he 
“failed to establish that he is gay or 
that he was ever harmed in Nigeria for 
being a gay person.” The IJ denied all 
relief and ruled the asylum application 
was frivolous because petitioner 
“deliberately fabricated a material 
element of his asylum application – 
the location where [Petitioner] and his 
boyfriend were discovered.” The BIA 
adopted and affirmed the IJ’s decision. 
Petitioner filed a timely petition for 
review.

Writing for the 9th Circuit panel, 
Circuit Judge M. Margaret McKeown 
noted Petitioner brought three issues 
on appeal: 1) whether the Board failed 
to consider potentially dispositive 
evidence; 2) whether the Board violated 
Petitioner’s due process rights; and 3) 
whether the Board erred in determining 
Petitioner’ asylum claim was frivolous. 

Judge McKeown found that 
although the agency predicated denial 
of Petitioner’s claim on the adverse 
credibility determination, it was not 
supported by substantial evidence 
because the “’excommunication notice’ 
combined with his family’s letters and 
affidavits leave no doubt that [petitioner] 
is gay and was subjected to violent 
attacks in Nigeria on the basis of his 

sexuality. This documentary evidence 
is ‘potentially dispositive to his CAT 
claim.’” She also wrote that “had the 
agency accorded any weight to this 
evidence, it could have concluded at the 
very least that [petitioner] is gay and that 
he was harmed in Nigeria for being a gay 
person . . . Thus, the excommunication 
letter and the letters and affidavits from 
his family members are ‘potentially 
dispositive.’”

Judge McKeown found that 
“confronted with this potentially 
dispositive evidence, the agency failed 
to give it reasoned consideration.” 
She stated that “the key factual issues, 
according to the [Board], related to 
whether [petitioner] was gay and 
whether he was detained, threatened 
with death, and beaten for his perceived 
sexuality. [Petitioner’s] evidence is 
highly probative of both issues and 
contradicts the agency’s ultimate 
conclusion – a strong indication that 
the agency ‘did not consider all of the 
evidence before it.’” Finding there to be 
a “strong indication that the [Board] did 
not consider all of the evidence before 
it,” Judge McKeown ruled that the 
decision “cannot stand.”

With respect to the frivolous asylum 
determination, Judge McKeown noted 
the severe consequences of such a 
determination: permanent ineligibility 
for “any benefits under the Immigration 
and Nationality Act.” She noted that the 
agency must make a specific finding 
that an alien “deliberately fabricated” 
a “material element” of the application. 
Here, the Board determined petitioner 
deliberately fabricated the “location 
of where his alleged past persecution 
occurred.” 

Judge McKeown acknowledged 
“that the location where [petitioner’s] 
past persecution occurred, be it the 
Sheraton Hotel or the Sinadee Hotel, 
could be relevant to the agency’s 
credibility determination. However, 
the location is at best ancillary to these 
‘constituent parts’ that must be proved 
for [petitioner’s asylum application] to 
succeed,’ and is certainly not a ‘material 
element’ of his asylum claim.”

The court ultimately granted the 
petition for review as to his CAT 
claim and the agency’s frivolousness 

determination, denied the petition for 
review as to the due process claim, 
remanded the case to the Board, and 
granted Petitioner costs on his appeal.

The Petitioner was represented on 
the appeal by David C. Casarrubias , 
Alexandra V. Atencio and Breana L. 
Burgos, of Hanson Bridgett LLP, San 
Francisco, CA. In addition to Circuit 
Judge McKeown, the panel included 
Circuit Judge Sidney Thomas and Senior 
District Judge Donald W. Molloy (D. 
Mont.) All three judges were appointed 
by President Bill Clinton. ■
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Federal Transgender Prisoner Settles Case; Bureau of 
Prisons to Pay for Surgery and Escrow Money for Future 
Care; Attorneys’ Fees Awarded; Defense Counsel Still Face 
Sanctions
By William J. Rold

Transgender federal inmate Cristina 
Nichole Iglesias has been litigating her 
transition while in custody for years, 
and Law Notes has covered her case. 
See last month’s issue, “Federal Judge 
Threatens Federal Bureau of Prisons 
with Contempt and its Attorneys with 
Sanctions in Transgender Prisoner 
Case,” (May 2022, pp. 19-20), reporting 
Iglesias v. Federal Bureau of Prisons, 
2022 WL 1136629 (S.D. Ill., Apr. 18, 
2022). Chief U.S. District Judge Nancy J. 
Rosenstengel had earlier ordered a flurry 
of injunctions in the case in January, 
reported in Law Notes (February 2022 
at pp. 6-8). Now, the case has settled.

In Joint Orders and a Settlement 
Agreement, 3:19-cv-00415-NJR, 
Docket Nos. 267 and 267-1-2 (May 
27, 2022), the parties agreed, and 
Chief Judge Rosenstengel approved, 
a settlement providing for Iglesias’ 
gender confirmation surgery and follow-
up care, to include monthly reports to 
the court on progress. Among other 
provisions, the settlements establish 
scheduling of appointments for hair 
removal, facial feminization, breast 
augmentation, and vaginoplasty (with 
the Chicago-based surgeon identified 
by plaintiff’s counsel). Defendants “will 
pay the costs of the above surgeries, 
associated pre- and post-surgical care 
and recovery, and any related medical 
care needed as a result of surgery.” The 
surgeons’ names and dates for scheduled 
procedures are filed separately under 
seal. The defendants will also pay the 
cost of travel to Chicago. Post-surgical 
care includes skilled nursing and home 
assistance care with activities of daily 
living during any period of incapacity, 
as determined by the surgeon(s).

The parties aver that they are not aware 
of any contraindications to surgeries 
at this point. If two outside surgeons 
concur that contraindications arise after 

the approval of this agreement, BOP 
shall not be required to proceed. If one 
surgeon says there are contraindications 
that may or may not “outweigh” going 
forward, the decision is up to Iglesias, so 
long as she has been fully informed and 
consents to surgery in accordance with 
standard risk/benefit considerations.

As noted in earlier reporting, Islegias 
is scheduled to be released from prison 
in December of 2022. If her medical 
treatment is not completed by then, 
BOP will continue to be responsible to 
pay for such surgeries or complications 
from such surgeries, including the need 
for scar revision or labiaplasty, wound 
care, infection, inflammation, allergy, 
healing, skin sensation, pain, clotting, 
tissue damage and issues relating to the 
urethra, ureter, vagina, bladder, gastro-
intestines, rectum, and “other adjacent 
or deeper structures.”

BOP will also pay plaintiff’s counsel 
nearly one million dollars in attorneys’ 
fees and costs (including expert fees). 
Judge Rosenstengel stays the case until 
January of 2023, except for monthly 
reports and continuing jurisdiction 
to resolve disputes. A stipulation of 
dismissal with prejudice also will be 
held in escrow.

In addition to the requirement 
that BOP cover the cost of medical 
procedures that cannot be scheduled 
prior to Iglesias’ release from custody 
in December, they shall also deposit the 
amount of $502,000 into escrow to cover 
unanticipated medical and transition-
related expenses (including travel and 
per diem) and any tax liability incurred 
by virtue of the settlement. This includes 
related travel costs. The parties take no 
position on the tax consequences of this 
settlement. Any escrow excess is to be 
refunded to BOP, as determined by the 
Special Master. Payment of the cost of 
pre- and post-release medical care and 

of the escrow money shall constitute full 
financial liability of defendants. 

Judge Rosenstengel appoints retired 
U.S. District Judge G. Patrick Murphy (a 
Clinton appointee and her predecessor 
in her seat in the S.D. Ill.) as Special 
Master. He shall supervise the escrow 
and payments made from it. Disputes 
arising between the parties are to be 
submitted to the Special Master; if not 
resolved, his report and the positions of 
the parties are to be submitted to Judge 
Rosenstengel.

The Settlement has the usual 
boilerplate about no admissions by any 
party, drafting equally by both sides, 
etc. Its uniqueness in this area warrants 
its review in full should counsel be 
fortunate enough to reach this stage. 

This case is a bit of a Perfect Storm. 
Few inmates (and no pro se ones) 
will be able to marshal the quality 
of representation here – or be able to 
persuade a District Judge to threaten 
defense counsel – here main Justice – 
with contempt. Judge Rosenstengel does 
not let go of this. Notwithstanding the 
settlement, defense counsel (including 
main Justice) and the executive 
defendants must still show cause why 
they should not be sanction for their 
conduct in this case by papers due June 
9, 2022. 

Iglesias is represented by the Roger 
Baldwin Foundation (Chicago), the 
ACLU (New York), Winston & Strawn, 
LLP (Chicago), and Feirich Mager Green 
Ryan (Carbondale, IL). Defendants are 
represented by the Civil Division of the 
Department of Justice (Washington). ■

William J. Rold is a civil rights attorney 
in New York City and a former judge. 
He previously represented the American 
Bar Association on the National 
Commission for Correctional Health 
Care.
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LGBT Inmates Lost in Maelstrom of Chaos as Federal Judge 
Considers Receivership for Rikers Island
By William J. Rold

Pro se transgender inmate Ziphaire 
W. Peters had an order for protective 
custody from a New York State judge 
while she awaited trial on Rikers Island. 
Nevertheless, she was put on a bus to 
travel to another jail on Rikers, where she 
would be placed in general population. 
When she protested the move, she 
alleges that she was “dragged” onto the 
bus, where the correctional officer bus 
driver finger-raped her multiple times 
in her rectum. During the assault, the 
officer repeatedly called Peters “bitch” 
and “faggot.” She says she was returned 
to the original jail and not permitted a 
rape kit for several days, until physical 
evidence of her penetration dissipated. 
She sued the NYC Commissioner of 
Corrections, a Warden, and an Assistant 
Deputy Warden – for excessive force 
and for failure to protect her in Peters 
v. Mills, 2022 WL 1570990 (S.D.N.Y., 
May 18, 2022).

U.S. District Judge Edgardo Ramos 
(Obama) dismissed the claims without 
prejudice, saying the allegations did not 
sufficiently plead personal involvement 
of the named defendants. Even though 
the state protective order may have 
shown some need for protection, 
particularly for the assistant deputy 
warden, it did not provide notice that 
Peters needed protection from officers 
on a bus trip, as opposed to protection 
from other inmates. 

Judge Ramos directs Corrections 
to provide Peters the name of the bus 
driver, and he allows the claims to 
proceed against a “John Doe” defendant, 
to be identified, citing Valentin v. 
Dinkins, 121 F.3d 72, 76 (2d Cir. 1997) 
(pro se litigant is entitled to assistance 
from the district court in identifying 
an unidentified defendant). Good luck. 
Even this claim will be limited to the 
rape, not to excessive force or to lack 
of following a rape protocol under the 
Prison Rape Elimination Act [PREA]. 

This article can barely begin to 
describe the mess that Rikers Island 
has become – or the history of the 

class action conditions case filed in 
2011, Nunez v. City of New York, 11-
cv-5845 (S.D.N.Y.), which has nearly 
500 docket entries. [A bit of history. 
Rikers is a 400-acre island in New York 
City’s East River, between Queens and 
the Bronx, near LaGuardia Airport. Its 
penal complex consists of ten individual 
jails – separated by land and each larger 
than one typical urban jail. Travel 
between them is by bus, on the island’s 
roads. Rikers has been under litigation 
for unconstitutional conditions since 
the 1970’s. In 2017, then Mayor Bill 
DeBlasio said he could close Rikers if 
the inmate population could be reduced 
below 5,000 – and return detainees 
awaiting trial to the Houses of Detention 
in the City’s boroughs. In 2019, the New 
York City Council voted to close Rikers 
by 2026.]

The U.S. Department of Justice 
intervened in the litigation in 2015, and 
the Corrections Officers’ union filed 
their own case against the City, Doe v. 
City of New York, 17-cv-2899 (S.D.N.Y.), 
in 2017, claiming their safety was at risk 
on the Island. All of this is consolidated 
before Chief U.S. District Judge Laura 
Taylor Swain, appointed by President 
Clinton. Among her other duties, she 
oversees the debt restructuring of the 
Commonwealth of Puerto Rico. 

Rikers Island is in such disarray 
that it is largely accepted that it is not 
presently governable. Judge Swain has 
already appointed a monitor, whose 
recommendations have not been (or 
cannot be) implemented. There is 
currently a motion to place Rikers under 
court receivership. Even the New York 
Post editorialized: “Federal Takeover 
of Rikers Island Isn’t a Bitter Pill.” 
Following a plea for more time from New 
York City Mayor Eric Adams, Judge 
Swain gave the parties until June 10, 
2022, to provide further documentation 
of a feasible plan for compliance. 

The New York Times reports (“Crisis 
in Rikers Island: Hundreds of Officers 
Out Sick,” 5/16/22) that the average 

officer absence exceeds 1100 daily. On 
some days, 45% do not report for duty. 
Under such circumstances, rosters are 
little more than a Hail Mary pass in 
determining (as Judge Ramos directs 
in the Peters case) which officers were 
working where at a particular time. 
Moreover, in this writer’s experience, 
inmate buses usually have at least two 
officers – and there is little chance that 
a pro se inmate could get actual shift 
records or obtain a photo line-up. 

Worse, Judge Ramos jumps the 
gun on supervisory liability, since 
the Second Circuit has disapproved 
essentially what he did here. In Lucente 
v. County of Suffolk, 980 F.3d 284, 297 
(2d Cir. 2020), that court reversed the 
dismissal of claims against warden-level 
defendants and the county where the 
district court accepted the defense that 
a sexual assault was the “isolated action 
of a rogue officer.” 

Here, PREA was not followed 
in a system that has plainly broken 
down insofar as general management 
is concerned. Moreover, subjective 
deliberate indifference can be found 
where conditions have sufficiently 
deteriorated that supervisors were on 
notice. Lucente, id.; see also, Farmer v. 
Brennan, 511 U.S. 825, 832, 844 (1994) 
(rampant violent conditions provide 
notice). 

Judge Ramos applies deliberate 
indifference as having two elements: 
an objective standard (the seriousness 
of the risk) and a subjective component 
(defendant’s disregard of the risk), citing 
Darnell v. Pineiro, 849 F.3d 17, 29 (2d 
Cir. 2017). This is wrong. In Kingsley v. 
Frederickson, 576 US., 389, 396 (2015), 
the Supreme Court made both elements 
“objective” for pre-trial excessive force 
cases. The Second Circuit established 
an objective test for pre-trial detainees 
for the second (“disregard”) part of the 
Farmer test in Darnell itself, 849 F.3d at 
32-34, a few pages later in the opinion, 
reversing the District Court based on 
Kingsley.
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The error is compounded by Judge 
Ramos’ reliance on pre-Kingsley/
Darnell cases, like Fernandez v. New 
York City Dep’t of Correction, 2010 
WL 1222017, at *4 (S.D.N.Y. Mar. 29, 
2010), writing “Courts routinely deny 
deliberate indifference claims based 
upon surprise attacks.” If “surprise” 
attacks, even from officers, have become 
no longer surprising because of the 
understaffing and chaos on Rikers, the 
supervisors’ protests to the contrary do 
not defeat their notice under Farmer 
and Kingsley. At least one-third of 
the regulations for adult facilities, 
promulgated under PREA (28 C.F.R., 
Part 115), deal with staff training, 
reporting, and investigation of sexual 
assaults – and the handling of incidents 
of sexual assault perpetrated by staff 
and officers themselves.

A review of Peters’ pleadings in 
PACER, shows that it is unreasonable to 
expect her to file a corrected pleading 
to cure her pro se deficiencies – much 
less place her case in the context of New 
York City’s abandonment of Rikers 
Island as a penal institution. Judge 
Ramos’ decision is not even a Hail Mary 
pass. ■

Federal Court Upholds Dismissal of 
High School French Teacher Who Sent 
Anti-Gay-Marriage Email to Students
By Arthur S. Leonard

Robert Clay, Jr., was a part-
time French language teacher in 
the Greendale School District. Clay 
accompanied his students on a field trip 
on Dec. 3, 2019, to see a play. On the 
bus back to the school, he commented to 
the students that they were “dressed up,” 
and students told Clay (jokingly) that 
they were going to a wedding, with one 
student stating that her female friend in 
the class was going to be her “husband.” 
Clay commented to the female student 
identified as the “husband” that he did 
not know she was a boy. Then “multiple 
students” responded that “you can’t 
discriminate” or “that’s discrimination” 
and “similar remarks. Both Clay and the 
students described this conversation as 
“playful” or “light-hearted.” 

But Clay evidently stewed about 
being accused of discriminating, so that 
evening he sent an email to the seven 
students who had been party to the 
conversation, in which he said, “I want 
to address the playful conversation in 
the back row about gay marriage. When 
a student mentioned my ‘discrimination’ 
I want to share that words were placed 
in my mouth. I support all of my 
Frenchy [sic] students. You all offer 
me insight about your background and 
family history! But if you were asking 
me to support LGBT marriage, that is 
an issue that I definitely oppose. Alas, 
it is my belief that does not change with 
pop culture. In closing, a few years ago 
– when you were in elementary school 
– the majority of Californians voted on 
two occasions against the legalization of 
this marriage. These millions of people 
I agree with in their abjection [sic]. More 
recently, the Supreme Court voted 5 to 
4 that LGBT marriage should be legal. 
With that said, it is best in society that 
we respect one another’s differences.” 

Several students were upset about 
receiving this email, as were some of 
their parents. Complaints went to the 
school principal, the HR director for 

the school district, and the board of 
education, which ultimately approved 
a recommendation to discharge Mr. 
Clay for violating district policy on 
controversial subjects and not staying 
within the scope of curriculum in 
communications with students. 

He sued claiming a violation of Title 
VII (religious discrimination) and the 
First Amendment (freedom of speech). 
U.S. District Judge Joseph Peter 
Stadtmueller granted the defendants’ 
motion for summary judgment in Clay 
v. Greendale School District, 2022 U.S. 
Dist. LEXIS 82261, 2022 WL 1443075 
(E.D. Wis., May 6, 2022). 

 The court found that the principal, 
the HR director and School Board 
could not be accused of religious 
discrimination, even though Clay 
contended that his views were 
religiously based, because Clay never 
communicated to the principal, the 
HR director or the school board that 
his views were based on his religion, 
so there is no intention to discriminate 
on that basis by the defendants. Clay 
identifies as a Protestant Christian, and 
he claims to have told the principal that 
when he was hired, but the court refused 
to infer from that information (which the 
principal claimed not to recall) that he 
would be religiously opposed to same-
sex marriage, since the evidence before 
the court was that many Protestant 
denominations support and perform 
same-sex marriages. 

The judge wrote that “the record 
before the Court established that 
Defendants acted upon Clay’s conduct, 
not his beliefs. Clay’s email signaled 
only his views on gay marriage – not 
their basis in religion. His approach 
to his perceived problem of students 
accusing him of being discriminatory 
was to send an unsolicited email from 
his work account to a limited group of 
his French students on a topic that was 
far beyond the scope of his foreign-
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language curriculum. That email 
generated student and parent complaints, 
made students uncomfortable, and led to 
a student not wanting to return to Clay’s 
classroom.” 

Furthermore, his email was sent in 
his role as a teacher to his students, so it 
was employee speech, not private citizen 
speech, and thus not protected by the 
First Amendment. “When composing 
the email,” wrote the judge, “Clay viewed 
and presented himself in the role of the 
students’ teacher . . . He was using a 
method of communication that teachers 
in the District use to communicate 
matters of classroom instruction . . . 
Because school email is generally used 
for curriculum and instruction, students 
must check their email accounts – they 
are ‘captive audiences’ even outside 
of the traditional classroom. Clay was 
actively engaged with his duties as a 
teacher when he authored the email.” 

As to his claim that the email did 
not violate any school policy, the judge 
focused on that portion of the policy that 
required that teachers stick within the 
curriculum: “Clay ignores an important 
excerpt of the Controversial Issues 
policy, which requires that a teacher’s 
speech while conducting their job duties 
be germane to the subject matter of 
their course . . . Gay marriage – more 
precisely, a teacher’s individual opinion 
about gay marriage, the referendum 
votes of citizens of a state 2,000 miles 
away, and a Supreme Court opinion – is 
irrelevant to a French foreign-language 
class, where the topic is disclaimed or 
not. This is not a factual dispute, despite 
Clay’s attempts to characterize it as 
one.” 

Judge Stadtmueller was appointed by 
President Ronald Reagan. ■

Upstate New York Judge Finds 
Part of New Birth Certificate Law 
Unconstitutional
By Arthur S. Leonard

New York state legislators passed 
a major reform of the birth certificate 
statute last year to make it easier for 
transgender people to get new birth 
certificates correctly identifying their 
gender. The law, which went into effect 
on December 21, makes it possible 
for a transgender person to get a new 
birth certificate reflecting their new 
legal name (if any) and the gender with 
which they identify by presenting an 
application to the state court where they 
live with an affidavit (a written statement 
witnessed by a Notary) declaring their 
gender. But there is a problem: What 
if the person applying to a New York 
court to get a new birth certificate was 
not born in New York?

Facing this question in Clinton 
County, the northeastern-most county 
in the state bordering on Vermont, 
State Supreme Court Justice Timothy 
J. Lawliss ruled on May 2 in Matter of 
“Mary”, 2022 N.Y. Misc. LEXIS 1733, 
2022 NY Slip Op 22135, 2022 WL 
1311844, 2022 NYLJ LEXIS 454, that 
the court lacked jurisdiction to order a 
new birth certificate for a transgender 
person who was born in Vermont, 
because at present Vermont law provides 
a different method for getting a new 
birth certificate.

The petitioner, called “Mary” 
for purposes of this case, was born 
in Vermont. Mary’s birth certificate 
identifies her as male. Mary, who lives in 
New York and now identifies as female, 
applied to the court in Plattsburgh for 
an order changing her name and sex 
designation, and specifically seeking 
that her sex designation be changed 
on her birth certificate and her social 
security card.

Justice Lawliss had no problem 
granting the legal name change, and 
found that under the new state law, 
Mary’s affidavit swearing that she is 
a woman gave the court a basis for 
ordering a change of identity as she 

requested and so informing the Social 
Security Administration, which will 
issue new Social Security cards in 
response to a court order.

But ordering a new birth certificate 
for Mary presents constitutional 
difficulties, wrote the judge.

“One of the primary purposes for 
the promulgation of [the new law] was 
to provide a procedure to obtain a court 
order changing the sex designation on 
vital records for New York residents 
who were born in states that require a 
court order to change sex designations 
on identity documents,” wrote Justice 
Lawliss. But under Vermont law, the 
procedure for getting a new birth 
certificate requires applying to the State 
Registrar with “sufficient evidence 
to determine that an individual’s sex 
reassignment has been completed.” In 
other words, a simple affidavit by the 
applicant is not enough. As used to be 
the case in New York, medical evidence 
of physical change is necessary. The 
Vermont statute provides that a denial 
by the State Registrar can be appealed 
to the Probate Division of the Superior 
Court, but Mary, as of now, cannot rely 
on a New York court ordered based 
solely on her own affidavit in order to 
get a new Vermont birth certificate 
designating her as female.

Because of these differences, wrote 
the judge, “the Court holds that Civil 
Rights Law Section 67(2), as applied to 
Petitioner’s request to modify a Vermont 
birth certificate, is unconstitutional.” 
Summarizing various court opinions, 
he wrote that “it has been held that 
the Constitution does not ‘permit one 
state to project its regulatory regime 
into the jurisdiction of another state.” 
Justice Lawliss concluded that he lacks 
the authority to order Vermont to issue 
Mary a new birth certificate. 

He pointed to the Full Faith and Credit 
Clause of the U.S. Constitution, under 
which he must extend “full faith and 



14   LGBT Law Notes   June 2022

Indiana Appellate Court Denies 
Petition for Gender Marker Change 
to Mother of Transgender Daughter 
on Second Appeal, Rejecting Earlier 
Appellate Ruling
By Jason Miranda

On May 2, 2022, the Court of 
Appeals of Indiana affirmed a trial 
court’s decision to deny the mother of a 
transgender girl a gender marker change 
on her daughter’s birth certificate. In re 
Change of Gender Of: O.J.G.S., 2022 
WL 1298119, 2022 Ind. App. LEXIS 
141 (Ind. Ct. App. May 2, 2022). This 
case is the mother’s second appeal, 
where she first appealed – consolidated 
with appeals from two other parents 
– to a different panel of judges in the 
Court of Appeals in 2021, where the 
court reversed and remanded the case 
to the trial court for reconsideration in 
accordance with the “best interests” of 
the children. Matter of A.B., 164 N.E.3d 
167 (Ind. Ct. App. 2021). In the second 
appeal, Judge Robert R. Altice, Jr. 
delivers an opinion ultimately denying 
the mother’s petition and affirming the 
trial court’s decision, instructing on the 
judiciary’s role in interpreting law over 
creating changes on birth certificates, 
and deciding the court does not have 
statutory authority to grant such changes 
regarding gender markers.

In the first appeal, three parents of 
transgender children appealed the trial 
court’s denial of their petition to change 
the gender markers on their children’s 
birth certificates, with one parent 
also petitioning the court to change 
their child’s name. In the 2021 appeal, 
Judge Ezra H. Freelander, writing for a 
divided panel, reverses the trial court’s 
decision, granting the parents’ authority 
to seek a gender marker change on 
their children’s birth certificates under 
the Fourteenth Amendment of the U.S. 
Constitution as well as relevant Indiana 
state law. Judge Rudolph R. Pyle III, in 
his dissent, remarks on the judiciary’s 
role as interpreters and not creators 
of law, stating the cited Indiana law is 
unambiguous and should be interpreted 

narrowly rather than allow such changes 
to occur.

After providing evidence of best 
interests to the trial court in response 
to the appellate court’s instructions, the 
mother of O.S., one of the parties to the 
original appeal, has her petition denied 
yet again. She sought an appeal on her 
own to the Court of Appeals of Indiana, 
where the trial court’s decisions are 
affirmed. In an opinion by Judge Altice 
and a concurring opinion by Judge 
Lloyd Mark Bailey, the court appears to 
follow Judge Pyle’s dissenting opinion 
from the first appeal, citing the court’s 
inability to interpret the relevant statute 
so widely, even calling on the legislature 
and the Indiana Supreme Court to take 
action to provide further guidance. 
Judge Paul D. Mathias dissents, calling 
on the court’s authority under the 
Indiana Constitution to create equitable 
remedies as necessary when statutory 
authority does not exist.

The child in this case, referred to as 
O.S., was born in February 2013 and 
assigned male at birth. Prior to the age 
of two, both parents began noticing 
their child taking a liking to toys and 
clothing typically associated with girls. 
Once O.S. began developing speech, she 
became adamant of her identification as 
a female and even confided with her 
speech therapist that “she was a girl 
inside.” In starting kindergarten, she 
was still being recognized as a boy in 
school and avoided use of the bathroom 
during school hours, leading to great 
distress and incidents that would cause 
the parents to resort to medical help to 
determine a better course of action. 

In turning to two medical 
professionals, O.S.’s parents sought the 
advice of Dr. Thomas Lock, the family 
pediatrician, and Dr. Kelley Donahue, 
a licensed clinical psychologist 

credit” to Vermont’s regulatory scheme 
for birth certificates when dealing with 
a petitioner who was born in Vermont. 
“This Court lacks jurisdiction to order 
a Vermont executive agency to take an 
action where the Vermont statute at 
issue does not explicitly permit action 
upon such a directive from a court. 
Were this Court to order Vermont’s 
State Registrar to amend or issue a new 
birth certificate . . . , the Court would 
run afoul of the Full Faith and Credit 
Clause.” To that extent, the New York 
statute is unconstitutional.

If Mary can wait a few more 
months, however, she may have a 
simple solution to this problem. Earlier 
this year, Vermont enacted a law that 
goes into effect on July 1, 2022, under 
which transgender people can seek new 
birth certificates based on an affidavit, 
dropping the present requirement for 
medical evidence of transition. Mary 
can apply to the Vermont State Registrar 
beginning on July 1 with the same sort 
of affidavit she would be presenting to 
a New York court and obtain her new 
birth certificate.

Mary applied to Justice Lawliss 
without using a lawyer, but if she has 
access to the internet, some quick 
research can lead her to Vermont 
organizations that can assist her in 
applying for a new birth certificate 
there. ■
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specializing in child gender health. Dr. 
Donahue diagnosed O.S. with gender 
dysphoria, a form of psychological 
distress resulting from a dissonance 
between one’s sex assigned at birth 
and their gender identity. As a result, 
beginning with the child’s first grade 
year, O.S. was allowed to present 
as female at all times, although the 
school still required O.S. be listed as 
male in school records due to the birth 
certificate’s gender marker. As a result, 
O.S.’s mother filed the petition for 
change of gender with the trial court on 
March 4, 2020.

After an initial hearing, the trial court 
denied the petition without explanation, 
where the mother, along with the parents 
of two other transgender children in 
similar situations successfully appealed 
to the Court of Appeals of Indiana. In 
that appeal, Judge Freelander ponders 
over whether, under current statutory 
direction, a parent has authority to ask 
a court to amend the gender marker on 
their minor child’s birth certificate and, 
if so, whether they are entitled to have 
their petitions granted.

Under the first question, Judge 
Freelander cites case law’s interpretation 
of the Fourteenth Amendment, granting 
protection of the right of parents to 
establish and raise their children. He 
also goes on to discuss the fundamental 
rights of parents to make important 
decisions for their children, including 
but not limited to third-party visitation 
rights, withdrawal from school, and 
extension of working hours beyond 
statutory limits. In discussing birth 
certificates, he points to a parent’s right, 
under Indiana Code § 34-28-2-2 (2016), 
to petition a court to change a minor 
child’s name on their birth certificate, 
comparing the changing of a gender 
marker to “life-changing alterations” to 
a birth certificate such as a name change. 
As such, Judge Freelander concludes 
it is within a parent’s right to petition 
the court to change their minor child’s 
gender marker on their birth certificate.

Judge Freelander considers whether 
to apply the “good faith” standard of 
review as is typically used in name-
change and gender-change petitions by 
adults, or the “best interests” standard 
used by courts in determining child 

custody. He states that, because the 
matter concerns a minor child, the 
best interests of the child should be 
considered. Using Indiana Code § 31-
17-2-8 (2017), he spells out the factors 
that should be considered to determine 
best interests including, but not limited 
to: age and sex of the child, wishes of 
the child’s parents as well as the child’s 
own wishes, and the child’s relationship 
to family members as well as other adult 
figures near to the child. In accordance 
with these factors, Judge Freelander 
reverses and remands the case to the 
trial court to allow a reconsideration 
consistent with these factors. Judge 
Nancy H. Vaidik concurs.

In a dissenting opinion, Judge 
Pyle criticized the majority opinion’s 
reasons for remanding. He states that 
the judiciary extended beyond the scope 
of their jurisdiction, choosing to create 
authority to grant the gender marker 
changes out of statutes that do not grant 
such authority. Analyzing Indiana Code 
§ 16-37-2-10, cited by Judge Freelander 
as granting authority for such 
changes, he rebuts Judge Freelander’s 
interpretation of the statute, commenting 
on the wording of the statute making no 
absolute mention of the court’s ability to 
grant such changes to a birth certificate. 
Because the statute allows for changes 
resulting from DNA tests, its wording 
is unambiguous and should have been 
read in its “plain and ordinary meaning” 
as prior Indiana case law reflects. As a 
result, he calls on the General Assembly 
(Indiana’s legislature) to take on the 
issue and provide further guidance on 
the matter.

On remand, the trial court concluded 
there was not sufficient evidence to show 
the gender marker change would be in 
the child’s best interests and, therefore, 
denied the mother’s petition. In her 
second appeal to the appellate court, 
she argues the trial court abused its 
discretion because there was sufficient 
evidence, including letters from the 
child’s medical providers, supporting 
the conclusion that changing the 
gender marker on the birth certificate 
would promote the child’s safety and 
social well-being. The trial court made 
mention of the child’s “extremely 
young” age and inability to know her 

own gender identity, which the mother 
cites as frivolous reasoning for the 
outright denial.

In an opinion written by Judge Altice 
and a concurring opinion by Judge 
Bailey, the court remarks on the worthy 
policy objective in granting the gender 
marker change but ultimately sides 
with the trial court decision, stating 
the misinterpretation of Indiana Code 
§ 16-37-2-10 by the earlier court of 
appeals panel as the primary reason for 
denying the mother’s petition. Where 
the aforementioned statute allows for 
the revision of a birth certificate in 
accordance with a DNA test and other 
similar documentary evidence such as 
paternity tests, the court declares the 
statute to be unambiguous and, thus, as 
mentioned by Judge Pyle in his dissent, 
should be interpreted with its “plain and 
ordinary meaning.”

Judge Altice reserves a major portion 
of his opinion for a direct quote from 
Judge Pyle’s dissenting opinion from 
the previous appellate panel. Judge 
Bailey, in his concurring opinion, 
provides ample empathy to the mother 
of the child, ensuring a parent’s right 
to make decisions for their child 
in accordance with the child’s best 
interests. Ultimately, he concludes that 
while the mother has been convincing 
in her need for the petitioned change, 
the court must deny it because there is 
no statutory framework provided by the 
legislation to complete such a change to 
the birth certificate.

Judge Paul D. Mathias, known within 
the Indiana court system to ardently 
support the reflection of Indiana values 
within the law, provides a comprehensive 
dissent. He begins by diving into 
statistics, listing the population share of 
Indiana that the LGBTQ+ community 
holds, sitting at approximately 306,000 
with a transgender population of about 
38,000 at the time of this opinion. In 
referring to Indianians as “Hoosiers,” 
a common name for citizens of the 
state, he sides heavily with the prior 
appellate panel’s majority opinion. 
Judge Mathias once again emphasizes 
the Indiana Constitution’s granting 
of general authority to the judiciary 
to create equitable remedies where 
one does not already exist within the 
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statutory framework. Ind. Const. art. 
1, § 12. He cites the majority’s opinion 
as an “abdication from the judiciary’s 
constitutional obligation to be open to 
all claims of injury,” stating he would 
have reviewed the trial court’s decision 
on the merits.

In the second part of Judge Mathias’ 
dissent, he uses a clearly erroneous 
standard of review to discuss the trial 
court’s judgment as being unsupported 
by the record when it refused to 
consider the mother’s testimony and 
documentation as being in the child’s 
“best interests.” In his analysis, he 
reviews the trial court’s hearing 
of evidence as if he were writing a 
majority opinion, breaking down the 
merits of the case and whether the trial 
court’s decision should stand. Reciting 
several key facts of the case as well as 
precedent, Judge Mathias states that 
the parent-child relationship warrants 
deference and should not be discounted 
absent a “powerful countervailing 
interest.” In totality, after citing the 
letters written by Dr. Donahue and Dr. 
Lock, Judge Mathias concludes that 
there is no contradicting evidence that 
shows the gender marker change would 
not be in the child’s best interests and, 
thus, the mother’s petition should be 
granted. He also, in conjunction with the 
majority, calls on the General Assembly 
and Governor of Indiana to create a fair 
structure for such changes in the future.

The mother of O.J.G.S. may now 
appeal the Court of Appeals’ decision 
to the Indiana Supreme Court, where 
they may grant what is called “transfer” 
if they choose to hear the case. The 
parties in both appeals are referred to 
by their initials, a common occurrence 
within family law cases, designed to 
protect the identification of individuals, 
especially minors. The appellant is 
represented by Kathleen Bensberg and 
Megan Stuart. Both attorneys work for 
the LGBT Law Project, a subsidiary 
of Indiana Legal Services, Inc., which 
provides free legal representation to 
LGBT individuals throughout Indiana 
on issues including, but not limited to, 
name and gender marker changes. ■

Jason Miranda is a law student at New 
York Law School (class of 2024).
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CIVIL REFUGEE 
LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. COURT OF APPEALS, 3RD 
CIRCUIT – A gay man from Jamaica, 
representing himself, suffered denial 
of his petition for review of the Board 
of Immigration Appeals’ refusal to 
extend protection against removal 
under the Convention against Torture 
in Graham v. Attorney General, 2022 
U.S. App. LEXIS 13381, 2022 WL 
1564190 (3rd Cir., May 18, 2020). 
Petitioner was admitted to the U.S. as a 
lawful permanent resident in 1982, but 
engaged in criminal activity, ultimately 
being convicted in New Jersey courts of 
various offenses sufficient to disqualify 
him from asylum or withholding of 
removal. Homeland Security moved to 
deport him back to Jamaica as a result 
of his criminal convictions, and he 
conceded removability but contended 
that he was entitled to CAT protection, 
based largely on threats against him 
by one “Prince Henry,” a Jamaican 
previously resident in the U.S. who had 
been removed back to Jamaica, who 
had threatened to harm Petitioner and 
his former same-sex partner because 
of their sexual orientation, including 
postings to that effect on Facebook. The 
Immigration Judge was not persuaded, 
finding that it was speculative that 
“Prince Henry” would torture petitioner 
if he showed up in Jamaica. The 3rd 
Circuit’s per curiam opinion, refusing 
to upset the BIA’s affirmance of the IJ’s 
ruling, commented: “The IJ highlighted 
the fact that [Petitioner] had not seen 
Prince Henry in seven or eight years, 
and the IJ found that Prince Henry’s 
social media posts threating to ‘get’ 
[Petitioner] were ‘too speculative 
and attenuated in order for the [IJ] to 

determine it is more likely than not 
that Prince Henry would seek to torture 
[Petitioner].’” Furthermore, the IJ was 
unwilling to conclude that the general 
social disapproval of gay people in 
Jamaica was sufficient to ground a CAT 
claim. Although gay sex is illegal there, 
the IJ reported that State Department 
reports say that the law is only enforced 
in cases of “sexual assault and child 
molestation.” The IJ “recognized 
that ‘there are issues involving 
discrimination [against] those who are 
member of the LGBT community in 
Jamaica,’” but, “The IJ explained that 
this discrimination did not mean that it 
is more likely than not that [Petitioner] 
would be tortured there,” and the BIA 
agreed that Petitioner did not meet the 
burden of proof on the only ground left 
to keep him in the U.S. – a successful 
CAT claim. On judicial review, the issue 
is whether the record “compels” the 
conclusion that [Petitioner] was more 
likely than not going to be tortured 
if returned to Jamaica, and the court 
was not persuaded. The three-judge 
panel consisted of Circuit Judges 
Joseph Greenaway, Jr. (appointed 
by President Barack Obama) and 
David Porter (appointed by President 
Donald J. Trump), and Senior Circuit 
Judge Richard Nygaard (appointed by 
President Ronald Reagan). 

U.S. COURT OF APPEALS, 4TH 
CIRCUIT – How can a relatively large 
company avoid having to comply with 
federal employment discrimination 
law? By structuring itself in such a way 
that relatively autonomous subdivisions 
of the company each has fewer 
employees than required to qualify as 
an “employer” under federal law. Bittle-
Lindsey v. Seegars Fence Company, 
Inc., 2022 WL 1566770 (4th Cir., 
May 18, 2022), is an example of this 
strategy succeeding. Plaintiff Daniel 
Bittle-Lindsey, who is living with HIV, 
claims that “he was subject to disparate 
treatment and retaliation because of 

his HIV-positive status, leading to his 
demotion and ultimate termination,” 
and sued his employer, Seegars Fence 
Company, Inc., of Newport (NC), and 
Seegars Fence Company, Inc., the 
family-run business whose 14 local 
subdivisions each have fewer than 15 
employees, the statutory number for 
coverage under the Americans with 
Disabilities Act (ADA). Cumulatively, 
all of the operations (with overlapping 
Seegars family member ownership) have 
about 276 employees. District Judge 
Terrence W. Boyle dismissed the ADA 
claim, finding that the Newport local 
corporation which had employed the 
plaintiff had fewer than 15 employees 
on its payroll when he was employed, 
and refusing to find the ADA applicable 
by piercing the corporate veil and 
focusing on the cumulative employment 
numbers of Seegars’ various operations. 
The 4th Circuit affirmed this conclusion, 
applying instead what it refers to as the 
“integrated employer” test, finding that 
the family members who share ownership 
of the Newport operation run it relatively 
independently from the overarching 
family corporation, especially with 
respect to employment policies and 
decisions. Clearly, the Seegars family 
had sophisticated legal advice about 
how to set up their operations to avoid 
federal discrimination laws. Given their 
payroll numbers, their local entities are 
apparently immune from suit under 
Title VII and the Age Discrimination in 
Employment Act, as well as the ADA. 
The opinion says nothing about potential 
state law causes of action, but cursory 
research shows that the North Carolina 
statute on disability discrimination 
poses the same 15-employee test that 
is imposed by federal law, which may 
explain why the suit was filed in federal 
court in the hope of getting judges not 
subject to local political influence to 
see through this stratagem. Daniel 
Bittle-Lindsey is represented by Craig 
Patrick Hensel, Greensboro. Judge 
Boyle was appointed to the district 
court by President Ronald Reagan. He 
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was subsequently nominated for the 4th 
Circuit unsuccessfully. The 4th Circuit 
panel consisted of Circuit Judges James 
Wynn and Pamela Harris (appointed 
by President Barack Obama) and Julius 
Richardson (appointed by President 
Donald J. Trump). 

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – You don’t want to be 
an out gay refugee seeking asylum, 
withholding of removal, or protection 
under the Convention against Torture 
in the 5th Circuit, even when you draw 
a panel with a majority of Democratic 
appointees, evidently, at least to judge 
by the ruling in Melendez-Monge v. 
Garland, 2022 WL 1532641, 2022 
U.S. App. LEXIS 13153 (5th Cir., 
May 16, 2022). The plaintiff, a native 
and citizen of El Salvador, an openly 
gay man who is an advocate for the 
LGBTQ community, had “received 
national recognition for his work as a 
model, dancer, and television host,” and 
completed three years of a five-year law 
school program. But his activities drew 
the attention of the MS-13 gang, whose 
members repeatedly threatened him 
and extorted protection money from 
him. He testified that he was told “that 
they needed money, and that I had to 
pay them, because I was gay. Because 
people like me could not be in their 
proximity . . . that we were not men.” 
He testified thar they threatened both 
him and his sister. Although he was not 
physically harmed, he was so fearful he 
stopped going to his law school classes. 
He sought help from the police when 
he perceived that he was being stalked 
by gang members, and received some 
assistance, but “after he told the police 
that the gang targeted him for being 
gay, ‘they said that that was my fault 
. . . that if I were not gay, all of that 
wouldn’t be happening.’” “However,” 
writes the court, “the police did help 
[petitioner] and his sister when a gang 
member followed them in retaliation for 
[petitioner] failing to pay the extortion 

demand.” Obviously concluding that 
he could not rely on the police for 
protection, he fled to the U.S. in 2015, 
entering unlawfully. He was targeted for 
removal. He conceded in immigration 
court that he was removable, but 
sought asylum, withholding of removal, 
or protection under the CAT, and 
submitted State Department Country 
Reports documenting discrimination 
and violence against gay people in El 
Salvador. One would think this is a 
good case for some refugee protection 
but think again. The IJ and BIA 
decided that threats and extortion 
do not amount to “persecution” as 
required by U.S. refugee law, he had 
never been physically harmed – so no 
past persecution – and since the police 
provided some assistance when he 
reported being followed in a shakedown, 
he couldn’t meet the burden of proving 
that the government would acquiesce in 
gang violence against him. Indeed, the 
court takes the position that threats of 
violence by a notorious gang are not 
sufficient to support a claim of objective 
fear of persecution. No empathy 
here. The Petitioner is represented by 
Timothy Jared Brenner, Sherman-Stoltz 
Law Group, Houston, TX; and Jessica 
Nicole Sherman-Stoltz, Sherman Stoltz 
Law Group, P.L.L.C., Gum Spring, VA. 
The 5th Circuit panel consists of Senior 
Judge Patrick Higginbotham (Reagan 
appointee), and Circuit Judges James 
Dennis (Clinton appointee) and James 
Graves (Obama appointee). 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – Just what a gay refugee 
applicant from Nigeria doesn’t want – the 
bad luck for his appeal of the Board of 
Immigration’s denial of relief to a panel 
consisting of two Trump appointees 
and a senior district judge from Texas 
appointed by Ronald Reagan! That was 
the bad luck of petitioner in Michael 
v. Garland, 2022 WL 1599274 (May 
20, 2022). No empathy for somebody 
who was afraid to reveal his sexual 

orientation during his initial interview 
with immigration officials and then first 
brings it up at a later point. To the panel, 
this is a clear inconsistency which, 
combined with administrative appraisals 
as to “responsiveness and candor,” leads 
the panel to conclude that “substantial 
evidence supports the agency’s adverse 
credibility determination.” “The agency 
did not err in relying on Michael’s delay 
in submitting his fear of discrimination 
based on his sexual orientation,” 
wrote the panel. “Nor did the agency 
err in rejecting Michael’s explanation 
for his failure to disclose his fear of 
discrimination based on his sexual 
orientation. The agency reasonably 
rejected his explanation because it 
was rehearsed and rote.” The opinion 
refers in passed to “multiple, material 
inconsistent statements,” and asserted 
that he had “waived his challenge to the 
denial of his CAT [Convention against 
Torture] relief by not addressing it 
specifically and distinctly in his opening 
brief.” However, wrote the court, “Even 
if he did not waive this challenge, the 
record does not compel the conclusion 
that Michael will personally face torture 
if he returns to Nigeria, i.e., it does not 
show a particularized risk of torture.” 
One wonders what “record” was before 
the BIA and the court that led to this 
conclusion? Cursory research shows 
that Nigeria is an intensely hostile 
environment for LGBT people, who 
are subject to draconian punishments 
if apprehended on suspicion of sexual 
deviancy (including stoning to death 
in certain provinces that apply Sharia 
law) and have no state protection 
against discrimination. But, then again, 
Nigeria is the kind of country from 
which President Trump sought to close 
off any immigration. The petitioner is 
represented by Douglas D. Nelson, San 
Diego, CA. The panel judges are Kenneth 
Lee and Daniel Bress, both appointed by 
President Donald J. Trump, and Sidney 
Fitzwater, a senior district judge from 
the Northern District of Texas appointed 
by President Ronald Reagan. 
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U.S. COURT OF APPEALS, 9TH 
CIRCUIT – A 9th Circuit panel denied 
a petition for review of the BIA’s denial 
of withholding of removal or protection 
under the Convention against Torture 
(CAT) for a gay man from El Salvador. 
Flores-Rivas v. Garland, 2022 WL 
1553183 (May 17, 2022). No mention is 
made in the Memorandum opinion of 
an application for asylum. The court 
acknowledged that sexual orientation 
“can be the basis for establishing a 
particular social group” under refugee 
law, it found that the petitioner “failed 
to demonstrate a clear probability 
of persecution on this basis” if he is 
returned to El Salvador. He presented 
no evidence of past persecution on this 
basis, and the BIA concluded he had 
not established “a sufficient likelihood 
of future persecution.” Similarly, as 
to the CAT claim, the BIA found that 
petitioner did not show that he was 
“more likely than not” to face torture by 
or with the government’s acquiescence. 
“While the county conditions evidence 
submitted by [petitioner] indicates 
that those who are gay or bisexual 
face discrimination in El Salvador, 
discrimination does not rise to the level 
of torture.” That is to say, the CAT 
applies only to extreme cases of likely 
physical harm, not to economic or social 
discrimination that is well documented 
for El Salvador. The standard of review 
is whether the record evidence compels 
a conclusion contrary to that reached 
by the agency – a standard that is 
difficult to meet without evidence that 
the agency omitted to consider relevant 
evidence or reached a conclusion 
directly contrary to credible evidence 
in the record. And, as to the CAT, if 
there is evidence that the government 
does investigate claims of torture and 
claims not to condone it, many federal 
courts will deny CAT relief even if 
news reports indicate that the safety of 
LGBT people in a particular country is 
questionable. Petitioner is represented 
by Fermin Valencia I, Santa Ana, CA. 

CIVIL LITIGATION NOTES
By Arthur S. Leonard

U.S. SUPREME COURT – On May 2, the 
Court granted certiorari in Health and 
Hospital Corporation of Marion County 
v. Talevski, No. 21-806, in which the 7th 
Circuit, 6 F.4th 713, .in agreement with 
many other circuit courts, recently found 
a private right of action under 42 U.S.C. 
1983 in a case arising under the federal 
regulatory statute that speaks in terms of 
nursing home patients’ rights but does 
not expressly authorize suits by patients 
for violations of such rights. Congress’s 
jurisdiction to legislate on the subject 
was premised on the Spending Clause of 
the Constitution, that is, regulating state 
and private sector conduct of institutions 
that receive federal money (which 
is true of just about any health care 
institution that receives payments under 
the Medicare and Medicaid programs. 
The cert grant relates to statements by 
at least two of the justices in prior cases 
that the Court should “revisit” its cases 
on implied private rights of action under 
spending clause statutes. Several federal 
statutes that have come to play a central 
role in civil rights litigation have been 
construed to allow implied private rights 
of action against institutions that receive 
federal money. A cert grant suggests that 
at least two other justices agree with the 
original two that the doctrine should be 
“revisited,” which is polite terminology 
for saying it should be reversed. Such a 
reversal could stymie much civil rights 
litigation. General media has paid 
little attention to this cert grant, but 
it could result in a very consequential 
and harmful ruling for the civil rights 
community, including the LGBTQ 
community, especially at a time when 
a sharply divided Congress is unlikely 
to pass legislation expressly authorizing 
private rights of action under all the 
relevant statutes. The case is likely to 
attract numerous amicus briefs, in light 
of the interests involved. 

U.S. COURT OF APPEALS, 11TH 
CIRCUIT – Last year, in Speech First, 
Inc. v. Cartwright, 2021 WL 3399829 
(M.D. Fla.), Senior U.S. District 
Judge Gregory A. Presnell denied 
a preliminary injunction to a self-
described free speech group which 
brought an action challenging policies of 
the University of Central Florida (UCF) 
regarding campus speech. Purporting to 
include in its national membership some 
students at UCF who claimed that their 
conservative political views were stifled 
by the policies because they feared 
prosecution under the policies if they 
spoke their views at school, the plaintiff 
sought declaratory and injunctive 
relief striking down the policies, 
and a preliminary injunction against 
enforcement while the case is pending. 
The students, identified only as Students 
A, B, & C, gave as examples of views 
for which they feared discipline that 
government “should not be able to force 
religious organizations to recognize 
marriages with which they disagree” 
and that “a man cannot become a 
woman because he ‘feels’ like one.” 
They also cited views opposing abortion 
and affirmative action and alleged that 
their ability to enter into robust debate 
on issues of public interest and concern 
was chilled by the UCF policies. UCF, 
opposing the application for preliminary 
injunctive relief, asserted that the views 
cited by these anonymous students 
would not subject them to prosecution 
under the policies. Judge Presnell found 
that the students lacked standing to seek 
preliminary relief because there was 
no reasonable threat of enforcement 
against them and denied the motion 
without addressing the underlying First 
Amendment issues. On April 21, an 11th 
Circuit panel reversed and remanded, 
finding that the organization did have 
standing to challenge the policy and 
seek preliminary relief. On May 2, the 
court rescinded its April 21 opinion and 
substituted a new opinion, reported as 
Speech First, Inc. v. Cartwright, 32 F.4th 
1110, so we deferred reporting on the 
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April 21 decision and scheduled a report 
on the May 2 decision for this June issue 
of Law Notes. The opinion, authored by 
Trump appointee Kevin Newsom (and 
joined by Clinton appointees Sr. Circuit 
Judge Stanley Marcus and Senior 
District Judge Richard W. Story (N.D. 
Ga.)), held that based on the plaintiff’s 
allegations, “First Speech has standing 
to sue because the challenged policies 
chill its members’ speech, and that 
the discriminatory harassment policy 
likely violates the First Amendment 
on the grounds that it is an overbroad 
and content- and viewpoint-based 
regulation of constitutionally protected 
expression.” Because the district court 
had denied the preliminary injunction on 
standing grounds, however, and had not 
addressed the First Amendment issue in 
the first instance, the court remanded the 
case “for a determination of that issue” 
by the district court. Speech First is 
represented by attorneys from Consovoy 
McCarthy PLLC, a conservative 
litigation boutique located in Arlington, 
VA, with amicus support from Alliance 
Defending Freedom, the Cato Institute, 
the Foundation for Individual Rights in 
Education, the Independent Women’s 
Law Center & American Council of 
Trustees, Liberty Justice Center, and 
the Southeastern Legal Foundation. 
In other words, this is conservative 
movement issues litigation. Do Students 
A, B and C actually exist or were they 
ginned up for this lawsuit? Who knows? 
Obviously, the goal is to get this case 
of broadly-worded University policies 
up to the Supreme Court in hopes of 
achieving a ruling by the present super-
conservative majority sharply limiting 
the ability of public universities to avoid 
a hostile educational environment for 
racial, ethnic, and sexual minorities on 
campus. 

ARIZONA – U.S. District Judge 
Rosemary Marquez has affirmed a 
disclosure order issued by Magistrate 
Judge Leslie Bowman in the long-

running litigation by Professor Russell 
B. Toomey, a transgender professor, 
seeking coverage under the state 
employee health care plan for gender-
affirming surgery. Toomey v. Arizona, 
2022 U.S. Dist. LEXIS 83596, 2022 WL 
1452747 (D. Ariz., May 9, 2022). A key 
issue in the case is whether the governor’s 
office (for political reason) caused 
the officials involved in running the 
health plan to maintain an exclusion of 
coverage for gender-affirming surgery. 
In prior argumentation about discovery, 
plaintiff’s original broadly-ranging 
document demands have been narrowed 
down to 17 specific documents, arguably 
relevant to the issue of the governor’s 
office’s role in maintaining the 
exclusion. Defendants sought to impose 
executive communication privilege 
and deliberate process privilege. Judge 
Marquez found that “there is no federal 
authority for extending the privilege to a 
state government.” Defendants also rely 
on the “deliberative process privilege” 
to counter the discovery demand, but 
when the issue is whether the policy 
was maintained as a manifestation 
of intentional discrimination against 
transgender state employees, the 
deliberative process privilege may 
be overcome. “A litigant may obtain 
deliberative materials if his or her need 
for the materials and the need for accurate 
fact-finding override the government’s 
interest in non-disclosure,” quoted the 
judge from a prior 9th Circuit opinion. 
Looking at the factors articulated by the 
9th Circuit, Judge Marquez found that 
the requested documents were relevant, 
and the involved information was not 
readily available to Plaintiff otherwise. 
Disclosure of these internal documents 
might “hinder frank and independent 
discussion regarding contemplated 
policies and decisions,” wrote the 
judge, but “although disclosure may 
have such an effect, this possibility is 
not sufficient to outweigh Plaintiff’s 
need for the documents, the need for 
accurate fact-finding, and the weight” 
of the other factors the 9th Circuit had 

articulated. The court also refused to 
grant the defendants’ request for in 
camera review by the judge prior to 
the release of any documents to the 
plaintiff. The court ordered defendants 
to cough up the documents in 14 
days. The online docket suggests that 
settlement talks may be ongoing. 
Plaintiff Toomey is represented by the 
ACLU and cooperating attorneys. Judge 
Marquez was appointed by President 
Barack Obama.

ARKANSAS – Francine Hawkins, a 
transgender woman, claims that she 
suffered discrimination because of her 
gender identity from the Counseling and 
Education Center in Phillips County, 
where she was employed as a social 
worker until October 2019, when she 
claims she was fired because she is 
transgender. Hawkins v. Counseling 
and Education Center, 2022 WL 
1628673, 2022 U.S. Dist. LEXIS 92367 
(E.D. Ark., May 23, 2022). She filed a 
charge telephonically with the EEOC 
during the COVID shutdown, obtained 
a right to sue letter, and filed suit in 
U.S. District Court alleging a violation 
of Title VII, with a supplementary 
defamation claim under Arkansas 
law. “Around the time she was fired,” 
wrote Chief U.S. District Judge D.P. 
Marshall, Jr., “Hawkins overheard an 
employee of the Developmental Center 
make disparaging remarks about her 
lifestyle and her suitability to work with 
children.” The Developmental Center, 
named defendant in the complaint, 
moved to dismiss the Title VII claim 
for lack of exhaustion, pointing out that 
her charge to the EEOC, as evidenced 
from the right to sue letter, “does not 
mention the Developmental Center” 
but instead names as charged party 
“Family Counseling Center, Inc.,” and 
thus she failed to exhaust administrative 
remedies and her Title VII suit should 
be dismissed. The judge pointed out that 
she should have noticed the discrepancy 
and filed a new charge, since her time 
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to file hadn’t run when she received the 
letter. She claims the problem was due 
to miscommunication on the telephone. 
The court pointed out that Arkansas 
is not a deferral jurisdiction – there is 
no state or local agency with authority 
to grant or seek relief from unlawful 
employment practices – so the short 180-
day statute of limitations under Title VII 
applies. The court also pointed out that 
her defamation claim, if refiled, would 
be time-barred, since “Hawkins does 
not dispute that the allegedly slanderous 
comments were made on 4 October 
2019, more than a year before she filed 
this case. And no basis for equitable 
tolling exists.” Hawkins is represented 
by Eugene Clifford, Zenith Law Group, 
Little Rock, AR. Judge Marshall was 
appointed by President Barack Obama.

CALIFORNIA – The 3rd District Court 
of Appeal affirmed the trial court’s 
summary judgment rejection of Connie 
Fishbaugh’s claim that she was denied 
a position as a reserve officer in the 
City of Auburn’s Police Department 
because of her transgender identity. 
Fishbaugh v. City of Auburn, 2022 WL 
1616867, 2022 Cal. App. Unpub. LEXIS 
3166 (May 23, 2022). Fishbaugh was 
previously employed by two different 
sheriff’s offices in Florida, where 
she encountered difficulties that she 
put down to discriminatory and non-
supportive attitudes of her supervisors 
and co-workers. After moving to 
California, she decided to try again for 
a law enforcement position, scheduling 
some “ride-alongs” with City of Auburn 
officers and being encouraged to apply. 
During the application procedure, she 
revealed her version of events from 
Florida, which had culminated in some 
litigation leading to her being allowed to 
resign from those positions rather than 
being terminated. However, the Auburn 
PD decision-makers concluded that she 
should not be offered a position. Based on 
her own account of things, she appeared 
to disclaim all responsibility for the 

problems she encountered in Florida 
and, by her own account, sounded like 
a very argumentative person. Presiding 
Justice Vance Raye’s opinion for the 
court of appeal panel observed that 
in a letter that Fishbaugh sent to John 
Ruffcorn, the chief of the Auburn PD, 
as well as in her deposition, she “further 
confirmed – and, in fact, continued 
to demonstrate – that she did not and 
would not accept any responsibility 
for discipline imposed on her while 
employed at two Florida sheriff’s offices, 
attributing each and every incident to 
wrongful, unlawful, unreasonable and 
biased actions by superior officers. We 
conclude that in the supplement letter 
and her deposition, Fishbaugh by her 
own words established that there was 
no triable issue whether the city had a 
legitimate, nondiscriminatory reason for 
declining to hire her. There can be no 
inference of discriminatory motive and 
pretext where the plaintiff’s own words 
and actions confirmed the defendant’s 
legitimate, nondiscriminatory reason 
for adverse action . . . In sum, Fishbaugh 
did not dispute the facts supporting 
Ruffcorn’s legitimate concern that she 
did not take responsibility for conduct 
that led to discipline in Florida, she 
repeated that behavior. Accordingly, the 
trial court correctly granted summary 
judgment on Fishbaugh’s discrimination 
claim.” Unfortunately, one has only the 
court’s account of the factual record 
from which to draw conclusions, but 
given the general history of discomfort 
and bias surrounding the relationship 
between transgender people and law 
enforcement officers, somebody aware 
of that history would not automatically 
assume that Fishbaugh was not the 
victim of discrimination in Florida. 
After all, she did get adjudicators 
in Florida to agree to convert her 
dismissals there to resignations, and she 
assumed that in applying for a position 
in Auburn, she would be starting afresh, 
but she volunteered the information 
that eventually sank her application. 
Fishbaugh is represented by Patricia 

Kramer, Neasham & Kramer LLP, 
Folsom, CA 95630. Ironically, recent 
press reports indicate that Justice Raye 
was recently forced to retire from the 
bench due to possible sanctions for 
outsized delays in producing opinions 
in pending cases. This opinion for a 
unanimous three-judge panel may be 
among his last. 

CALIFORNIA – The 2nd District Court 
of Appeal affirmed a decision by Los 
Angeles Superior Court Judge Nichelle 
Blackwell to remove a 14-year-old girl 
from the custody of her father in In re 
Anayah C., 2022 WL 1535600 (May 
16, 2022). This was a case of a father 
professing religious views that would 
not approve or accept the developing 
lesbian orientation of his daughter, who 
had been forming a relationship with an 
older teenage girl. The father physically 
disciplined his daughter and brought 
her to a hospital seeking psychiatric 
care for her. She professed opposition 
to being sent home with her father and 
ultimately, upon a petition from the LA 
County Department of Children and 
Family Services, the court decided the 
father should not have custody. Stated 
Judge Blackwell, “I see that the father is 
pretty blunt and pretty clear that he does 
not have to accept her sexual identity. 
And what this does is it only places the 
child at more risk of emotional harm 
because she does not have a supportive 
parent to help her work through these 
issues as she is growing up. And it is 
not helpful for a parent to say, oh, well, 
my religious background and beliefs do 
not allow me to accept it, and I don’t 
have the accept it. Well, when the court 
reads that, the court finds that his is 
troubling, and therefore, the court does 
not have to accept the parent’s request 
to have the child returned to the care of 
that parent when that parent is simply 
not going to work his way through the 
process of helping her with the sexual 
identity.” The child’s mother had stated 
inability to care for her, having two 
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much younger children. The court of 
appeal found that the record included 
evidence that the father’s physical 
discipline of the daughter had caused 
injuries. “The finding that Anayah 
was at risk of serious physical harm, 
coupled with [the father’s] failure to 
acknowledge his past wrongful actions, 
provided ample support for the court’s 
finding Anayah would be in danger 
if returned to [the father’s] home and 
its order removing Anayah from [his] 
custody.” The appellate court rejected 
the father’s argument that the trial court 
based its order “solely – and improperly, 
he claims – on his unwillingness to help 
Anayah with issue relating to her sexual 
identity.” It found that the trial court 
premised its ruling both on physical 
and emotional harm, not just the latter, 
and noted a statute authorizing removal 
of a minor from a parent’s custody due 
to “substantial danger to the emotional 
well-being of the child if the child were 
returned home.” 

CALIFORNIA – James West, described 
in the opinion by District Judge Edward 
M. Chen as “a disabled homeless Afro-
American non-gender conforming 
individual residing in San Francisco,” 
filed a pro se civil rights suit arising 
out of his struggles with some homeless 
shelter situations in the city. West v. City 
and County of San Francisco, 2022 WL 
1556415, 2022 U.S. Dist. LEXIS 89012 
(N.D. Calif., May 17, 2022). He asserted 
federal claims under the Fair Housing 
Act (FHA), Title I of the Housing and 
Community Development Act of 1974, 
and Title VI of the Civil Rights Act of 
1964. He also asserted state law claims 
under the California Fair Employment 
and Housing Act (FEHA), negligence 
claims, retaliation claims, and a breach 
of mandatory duty claim. The City and 
the two shelters named as defendants, 
Episcopal Community Services (ECS) 
and Dolores Street Community Services 
(DSCS), moved to dismiss all claims, 
as did individual named defendants on 

some state law claims. A key question 
that the court had to decide at the outset 
was whether these homeless shelters, 
privately owned and operated not-for-
profit, but contracting with the City and 
receiving government funding, would be 
considered “dwellings” or “residences” 
for purposes of the FHA. In some 
cases in other courts, suits by LGBT 
plaintiffs against homeless shelters have 
sometimes relied, with mixed success, 
on public accommodation laws rather 
than housing laws. Judge Chen found 
that district courts are divided on the 
question whether the FHA applies to 
homeless shelters, and he noted that 
ECS, relying on Intermountain Fair 
Housing Council v. Boise Rescue 
Mission Ministries, 717 F. Supp. 2d 1101 
(D. Idaho 2010), aff’d on other grounds, 
657 F.3d 988 (9th Cir. 2011), “incorrectly 
argues that it is a binding Ninth 
Circuit decision that concluded that an 
analogous non-profit operated shelter 
was not a ‘dwelling’ under the FHA.” 
Judge Chen finds that this overstates 
that holding, and that the ruling there 
turned on factors distinguishable from 
this case. He found “persuasive” other 
district court cases, concluding that 
“the shelters at issue in this case can 
constitute ‘dwellings’ under the FHA,” 
and rejected defendants’ argument that 
because the complaint did not refer to 
them as such, the FHA claim must be 
dismissed for failure to allege that the 
defendants’ operations are “dwellings.” 
This is a pro se complaint, after all, 
subject to liberal reading. However, 
he found that West could not sue the 
government just because government 
money goes to support the operation 
of the shelters. While finding that the 
FHA claims against the shelters, as they 
stand in the complaint, would have to 
be dismissed because of the usual sorts 
of pleading deficiencies found in many 
pro se complaints, he dismisses with 
leave to amend, having explained in 
the opinion the sort of allegations that 
would be necessary to state a claim. 
The Title I claims were dismissed 

because that statute does not grant a 
private right of action, as it governs 
the relationship between the federal 
government and state governments and 
“does not, even implicitly, address the 
rights of private parties.” As to Title 
VI of the Civil Rights Act, forbidding 
race discrimination by entities receiving 
federal funding, the court found that 
it would have jurisdiction, but against 
dismissed with leave to amend due to 
pleading deficiencies. As to the state 
law supplementary claims, the FEHA 
claim survives if amended to cure 
pleading deficiencies, and the court 
rejects the shelters’ argument that 
West failed to exhaust administrative 
remedies, pointing out that the 
exhaustion requirement under the 
FEHA applies to employment claims, 
not housing claims. Negligence claims, 
retaliation claims, and mandatory duty 
claims are dismissed, although leave 
to amend is extended to try to cure 
pleading deficiencies. In short, the court 
recognizes that West may have some 
valid claims on various theories, but 
they are not adequately pleaded in the 
complaint he filed. What this man needs 
is a good pro bono lawyer to get up to 
speed quickly and file a comprehensive 
amended complaint, if that is possible, 
although it may be questionable whether 
West has the necessary information to 
meet the factual pleading requirements. 
Judge Chen was appointed by President 
Barack Obama. 

GEORGIA – Corey McKever, a man 
living with HIV, applied for a safety 
officer position at the defendant’s 
hospital. After receiving a conditional 
job offer, he submitted to a physical 
screening, during which he revealed 
his HIV-status, and the job offer 
was rescinded. Instead, the hospital 
encouraged him to apply for a position 
as an Operating Room Support Tech, 
which he was offered after an interview, 
but he declined because “he did not 
have a vehicle and the position required 
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McKever to perform ‘on call’ hours.” 
He filed charge with the EEOC alleging 
a violation of the Americans with 
Disabilities Act and Title I of the Civil 
Rights Act of 1991, the EEOC found 
probable cause, and filed suit on its 
behalf. The hospital insists that it could 
withdraw the security officer position 
on grounds of safety, which the EEOC 
contends is not a valid concern in light 
of McKever’s undetectable viral load. 
EEOC v. St. Joseph’s/Candler Health 
System, 2022 WL 1609282, 2022 U.S. 
Dist. LEXIS 91184 (S.D. Ga., May 20, 
2022). The hospital considers that the 
offer of the OR Support Tech position 
means that McKever did not suffer an 
adverse personnel action in this case, 
which the EEOC rejects. In a prior 
ruling (see 2022 U.S. Dist. LEXIS 
91184, 2022 WL 1609282 (March 3, 
2022), the court rejected the hospital’s 
motion for summary judgment, while 
partially granting the EEOC’s motion 
for summary judgment but not ruling 
on some issues the EEOC had raised 
only in its opposition to the hospital’s 
motion. In this May 20 ruling, District 
Judge R. Stan Baker responds to the 
EEOC’s motion to reconsider or clarify 
various aspects of its March 3 ruling, but 
Judge Baker finds that the criteria for 
reconsideration or clarification are not 
met, in part because, as he observed, the 
EEOC was calling for the court to rule on 
questions that had not been raised in its 
earlier motion for summary judgment. 
As it stands now, the EEOC has won a 
ruling that McKever is a person with a 
disability under the ADA and satisfied 
the qualifications for the Safety Officer 
position. Issues to be determined at trial 
or a new summary judgment motion 
are whether he would pose a direct 
threat (including whether the hospital 
based its decision to revoke his job offer 
on an individualized assessment and 
current, objective medical evidence) 
and whether the offer was rescinded 
“because of” his disability. The EEOC’s 
motion essentially sought to get the 
court to rule on those issues based on 

the existing summary judgment record, 
but perhaps the judge considers these to 
be disputed issues of material fact that 
may require expert testimony. Judge 
Baker, 44, is one of the young Federalist 
Society members with whom President 
Donald J. Trump packed the federal trial 
bench. 

ILLINOIS – In Grimes v. County of 
Cook, 2022 U.S. Dist. LEXIS 92601, 
2022 WL 1641887 (N.D. Ill., May 
24, 2022), U.S. District Judge Gary 
Feinerman dealt with pretrial motions 
in a suit by a transgender man, Logan 
Grimes, against his former employer 
and supervisor at the Cook County 
Jail, where he had been employed as 
a Correctional Medical Technician 
who dealt with dispensing medications 
to inmates and dealing with medical 
emergencies. Grimes had fully 
transitioned before beginning work 
there, where he began in February 
2013, and he had kept his transgender 
status a secret from everybody except 
family, although his confidential 
medical records contained information 
from which it could be deduced. The 
problems are that his supervisor, Melvin 
Judkins, revealed Grimes’ transgender 
status to some co-workers, after which 
Grimes claimed to have experienced 
various incidents of identity-based 
harassment from them, and Judkins did 
this after denying Grimes’ request to 
be assigned to the Division of the Jail 
where transgender inmates were housed. 
There is some factual dispute as to how 
Judkins learned of Grimes’ status – he 
claimed rumor from a co-worker, while 
Grimes claims unauthorized disclosure 
of information from his medical records 
– but the court found that not dispositive 
on the issues before it. Grimes eventually 
took unpaid leave and resigned, feeling 
unsafe at the Jail where there was, 
according to his allegations, significant 
transphobia placing him in danger. 
He was turned down for paid leave by 
the HR Department, which cited his 

gender identity as a reason for treating 
him differently from other health care 
personnel who had been granted paid 
leave under somewhat comparable 
circumstances. He turned down an offer 
by the County to deploy him elsewhere 
than the Jail. Defendants objected to his 
proposed expert’s testimony; the court 
found some of it inadmissible but most 
of it admissible to the extent it went 
to factual issues within the expertise 
of the proffered expert. Grimes sued 
under 42 USC 1983, based on a “right of 
privacy” derived from the Due Process 
Clause of the 14th Amendment, Illinois’s 
Human Rights Act, and some common 
law claims against Judkins. Defendants 
moved to dismiss the privacy claim, 
relying on lack of evidence that 
Judkins obtained the information 
from confidential medical files. “The 
disclosure of such information can give 
rise to a due process violation even if no 
tangible medical document or record is 
revealed,” wrote Judge Feinerman, who 
characterized a person’s transgender 
status as “highly confidential, personal 
medical information, particularly 
where, as here, he has received an 
accompanying diagnosis and medical 
treatment.” And, the court rejected the 
argument that the disclosure would not 
necessarily violate privacy if Judkins 
learned the information from a co-
worker as opposed to the medical files. 
However, wrote Feinerman, the source 
of the information could bear on the 
question whether the information was 
“private,” as “evidence that some of 
Grimes’s co-workers were aware of his 
transgender status prior to Judkins’s 
disclosure thereof may tend to negate 
his privacy interest.” However, “the 
court cannot conclude on summary 
judgment that his status indisputably 
was ‘a matter of public record,” so the 
privacy issue had to go to trial. Judkins 
tried to shield himself from liability 
on the constitutional claim behind 
a contention of qualified immunity, 
but the court noted that 7th Circuit 
caselaw had clearly established the 
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privacy right in medical information, 
rejecting Judkins’s argument that lack 
of a Supreme Court precedent on point 
shielded him from potential liability. 
The court rejected Judkins’s motion for 
summary judgment on state law claims 
of invasion of privacy, intentional 
infliction of emotional distress, and 
statutory tort immunity under an Illinois 
law. Grimes survived the County’s 
motion for summary judgment on his 
discrimination claims under the Illinois 
Human Rights Act, which explicitly 
bars discrimination because of gender 
identity. The court found triable 
issues on his claims of hostile work 
environment, workplace segregation 
due to his gender identity (the refusal 
to assign him to deal with transgender 
inmates), and discrimination, although 
the judge granted judgment to the 
County on his retaliation claim, which 
lacked sufficient factual support for 
the proposition that the discrimination 
he encountered was retaliatory due to 
protected activity. Grimes is represented 
by Joanie Rae Wimmer, Oak Park, IL. 
Judge Feinerman was appointed by 
President Barack Obama.

INDIANA – Chief U.S. District Judge 
Tanya Walton Pratt, who had issued a 
preliminary injunction requiring the 
Martinsville School District to allow 
a transgender middle school student to 
use the boys’ restrooms at the school 
(see 2022 WL 1289352, 2022 U.S. Dist. 
LEXIS 78068 (S.D. Ind., April 29, 2022), 
denied a motion to stay the preliminary 
injunction pending an appeal to the 7th 
Circuit. A.C. v. Metropolitan School 
District of Martinsville, 2022 WL 
1539539, 2022 U.S. Dist. LEXIS 
87530 (S.D. Ind., May 16, 2022). 
Judge Pratt found unconvincing the 
School District’s argument that the 
7th Circuit’s opinion on which she had 
relied in determining A.C.’s likelihood 
of success on the merits of his Title IX 
and Equal Protection Claims, Whitaker 
v. Kenosha Unified School District No. 

1, 858 F.3d 1034 (7th Cir. 2017), might be 
overruled by the 7th Circuit in this case 
or found to be distinguishable. Whitaker 
was the earliest transgender school 
restroom case to be decided by a court 
of appeals, and it has been followed by 
district courts within the 7th Circuit. In 
her preliminary injunction decision, 
Judge Pratt reported that the School 
District’s main proffered distinction was 
that Whitaker was a high school student 
and A.C. was a middle school student, 
several years younger. She found this 
distinction irrelevant in issuing the 
preliminary injunction, and now no 
more relevant on the motion to stay. The 
School District also made the absurd 
argument that because the Supreme 
Court in Bostock v. Clayton County, 141 
S. Ct. 1731 (2020), a Title VII case, said 
that it was not ruling on restroom access 
rights of transgender employees, an 
issue for another day that did not need to 
be decided in that case, the 7th Circuit’s 
Whitaker decision under Title IX and 
the Equal Protection Clause was in some 
way undermined as a precedent. “As the 
School District itself appear to admit,” 
she wrote, “its argument is that it would 
not be ‘unreasonable to believe that the 
Seventh Circuit may distinguish this 
case from Whitaker or revisit Whitaker 
entirely on appeal.’ But reasonability is 
not the appropriate showing the School 
District must make. Likewise, the 
possibility that the Seventh Circuit may 
distinguish a case or revisit a previous 
ruling exists for many appeals and does 
not produce a strong showing that the 
School District is likely to succeed on 
the merits on appeal.” Judge Pratt was 
appointed by President Barack Obama.

IOWA – Administrative Law Judge Blair 
Bennett denied an appeal by Valley 
Lutheran High School (Cedar Valley) of 
the award of unemployment benefits to 
Matthew Gerhold, a gay man who was 
forced to resign rather than be fired 
from his position as a music teacher 
after somebody hacked his iPhone and 

posted personal information about him 
on Facebook. School authorities knew 
that Gerhold was gay when they hired 
him, telling him his employment was 
conditioned on him keeping his sexual 
orientation a secret. He was told that 
the board of the school would fire him 
if he did not resign. He applied for and 
received unemployment benefits. The 
school contested the award, arguing that 
his voluntary resignation disqualified 
him from benefits, but the ALJ deemed 
the situation to be a constructive 
discharge (i.e., involuntary resignation) 
with no evidence of misconduct by 
Gerhold, according to a report on 
May 25 in the Iowa Capitol Dispatch. 
Thus, it was a discharge attributable 
to the employer and covered by the 
unemployment insurance law.

LOUISIANA – Senior U.S. District 
Judge Donald E. Walter ruled on 
May 20 that the U.S. Department of 
Veterans Affairs did not violate the 
Privacy Act, 5 U.S.C. Secs. 552a et 
seq, by refusing to make changes in the 
medical records of a U.S. Army veteran 
who underwent “sexual reassignment 
surgery” in Belgium in 1995 and is 
now demanding changes or deletions of 
comments entered into her VA Medical 
Center records concerning her medical 
history since then. Hardy v. Wilkie, 
2022 WL 1612067 (W.D. La., May 
20, 2022). Elizabeth Hardy brought 
several requests, which were evaluated 
by a VA Privacy Officer, resulting in 
some changes being made but falling 
far short of the entire list submitted by 
Hardy, who appealed these decisions 
with only partial success, eventually 
filing suit. Judge Walter had refused 
to dismiss the case as to prospective 
injunctive relief, but ultimately granted 
summary judgment on the merits to the 
government, based on his conclusion 
that the Privacy Act did not afford a 
remedy in this case for the particular 
changes that Hardy sought. He pointed 
to cases explaining that the act “allows 
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for correction of facts but not correction 
of opinions or judgments.” Thus, as 
Hardy concedes that she did undergo 
gender confirmation surgery and had 
been diagnosed with gender dysphoria 
as perquisite to that, she could not 
prevail under the Privacy Act in getting 
mentions of this redacted from her VA 
medical records. “Defendant contends 
that because Plaintiff objects only to 
her providers’ opinions and judgments 
about a fact to which Plaintiff has 
admitted, Plaintiff is not entitled to 
amendment under the Privacy Act. The 
Court agrees. The Privacy Act may 
be used to amend erroneous facts, but 
it cannot be used to alter records that 
reflect an administrative decision, nor 
the opinions behind that decision,” 
wrote Judge Walter, observing that “If 
Plaintiff’s providers determined that she 
suffers from gender dysphoria or that 
she held a particular attitude towards 
the VA, the VA did not err when it 
recorded these opinions. The same logic 
applies to the providers’ decisions about 
what medical history was pertinent 
to include in Plaintiff’s records, and 
the most effective way to phrase that 
history.” The question wasn’t whether 
the opinions expressed were correct, 
but rather whether any facts stated were 
erroneous. Hardy is represented by J. 
Randall Keene, Shreveport, LA. Judge 
Walter was appointed by President 
Ronald Reagan.

NEW JERSEY – U.S. District Judge 
Michael A. Shipp granted the employer’s 
motion for summary judgment in 
Etheridge v. Novo Nordisk, Inc., 2022 
U.S. Dist. LEXIS 95063, 2022 WL 
1689910 (D.N.J., May 26, 2022), in 
which an out gay man claims to have 
been discharged in violation of Title 
VII and the New Jersey Law Against 
Discrimination. Bradley Etheridge 
began working for Novo in 2003 and 
was discharged after fifteen years and 
promotions into supervisory positions. 
Changes in corporate leadership 

resulted in a new supervisor with whom 
he did not have a good relationship, but 
it seems clear from the court’s account 
that Etheridge’s own conduct led to 
his discharge, from rigging the results 
of a company contest in favor of his 
work crew to exposing subordinates to 
sexually charged language. Ultimately 
a Human Resources investigation of 
various complaints led to the conclusion 
that Etheridge had violated company 
policies, and top management authorized 
his dismissal. His discrimination and 
retaliation complaint led to two years 
of discovery – numerous depositions – 
and the company’s motion for summary 
judgment. Judge Shipp concluded based 
on this extensive record that Etheridge 
failed to make out a prima facie case 
of discrimination because of his sexual 
orientation. Shipp wrote, “To be sure, 
Novo does not contest that Etheridge 
falls within a protected class under 
federal and state law,” citing Bostock, 
and the N.J. statute’s express ban on 
sexual orientation discrimination. “Nor 
does Novo challenge that Etheridge 
is qualified for his position. Indeed, 
Novo all but concedes this point on 
multiple occasions.” Instead, Novo 
focused on showing that the facts in the 
record would not support an inference 
that Etheridge was fired because he 
was gay, and that the company had 
legitimate, non-discriminatory reasons 
to discharge him. Although Etheridge 
presented evidence of “comparators,” 
the court found that they were not 
“similarly situated” to him, and 
that Etheridge “engaged in different 
conduct” from the alleged comparators. 
Judge Shipp noted that “the company’s 
investigation into Etheridge’s conduct 
[in response to complaints received by 
Human Resources] found a pattern of 
misconduct that dated back several years 
and impacted multiple direct reports. 
The comparators, on the other hand, 
mostly involved one-off incidents.” 
Furthermore, the court found that 
inferences of discriminatory intent were 
not supported by Etheridge’s conclusory 

allegations about his supervisor’s 
attitude towards him, and that comments 
by the supervisor cited by Etheridge did 
not support an inference that Etheridge’s 
sexual orientation, as such, had anything 
to do with why he was ultimately fired. 
Furthermore, based on Etheridge’s 
conduct, the court found that Novo had 
legitimate employment-based reasons 
for terminating him, and that he failed 
to show that the reasons cited in writing 
by the company for the discharge were 
pretexts for discrimination. Similarly, 
as to the retaliation claim, the court 
was not persuaded that Etheridge was 
terminated for bringing various matters 
to the attention of the Human Resources 
Department during its investigation of 
the complaints about him. “The question 
before the Court is straightforward,” 
wrote Judge Shipp. “Taking all facts in 
a light most favorable to Etheridge, did 
he present sufficient evidence such that 
a reasonable factfinder could conclude 
that he was terminated based on his 
sexual orientation or that Novo engaged 
in retaliatory conduct against him? 
The Court answers those questions 
in the negative. The Court thus grants 
Novo’s motion for summary judgment.” 
Etheridge is represented by Andrew S. 
Abramson, Blue Bell, PA. Judge Shipp 
was appointed to the district court by 
President Barack Obama.

NEW YORK – Rafael Sanchez self-
identifies as “gay, an atheist or 
nonreligious, and HIV-positive.” He 
worked for L’Oreal USA, Inc., as a 
makeup artist and skincare consultant 
for one year, from December 2017 to 
December 2018. He claims that his 
female supervisor there subjected him 
to “various forms of harassment and 
discrimination based on Plaintiff’s 
sexual orientation, religion, and 
disability, ultimately resulting in 
Plaintiff’s termination.” There 
is no mention of Title VII or the 
Americans with Disabilities Act. The 
discrimination claim apparently relies 
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only on the NY State and City Human 
Rights Laws. One can sue directly under 
the state and local laws without filing an 
administrative charge, so exhaustion 
of administrative remedies is not an 
issue. Sanchez also alleges failure to 
pay overtime in violation of the federal 
Fair Labor Standards Act and the New 
York Labor Law, and also sues L’Oreal 
for “aiding and abetting and attempted 
aiding and abetting” under the state and 
local laws. Sanchez v. L’Oreal USA, 
Inc., 2022 WL 1556402, 2022 U.S. Dist. 
LEXIS 88733 (S.D.N.Y., May 17, 2022). 
In this opinion, U.S. District Judge 
Valerie Caproni grants L’Oreal’s motion 
to dismiss as to the overtime wage claim 
and the aiding and abetting claim. As 
to the former, she found that Sanchez 
failed to allege with specificity the 
uncompensated overtime hours worked, 
instead providing a vague estimate, and 
further noting that because of the two 
year statute of limitations under FLSA, 
his claim would be completely time-
barred, although if he could allege facts 
sufficient to support a willful violation 
claim, the last few months of his 
employment could be actionable under 
the three year statute of limitations 
for willful violations. However, she 
found, his complaint merely alleges 
legal conclusions, not facts to support 
a claim of willful violation. The judge 
insisted it is not enough to claim that the 
employer, a large corporation, must be 
aware of its FLSA obligations, and that 
asserting that a co-worker told him that 
L’Oreal “does not pay overtime” was not 
sufficient for this purpose either. The 
New York Labor Law has a much longer 
statute of limitations, six years, but also 
requires more specific factual pleading 
to state a claim. Sanchez has leave to file 
an amended complaint if he can repair 
this. As to aiding and abetting, you 
can’t sue the employer for “aiding and 
abetting” its own alleged discrimination. 
“The cases on which Plaintiff relies 
posit that individual employees may 
be liable for aiding and abetting their 
employer’s violation of the state and 

city human rights laws, even though it 
was the individual’s conduct that gave 
rise to the underlying claims against 
the employer,” wrote the judge, “But no 
case has held that the reverse is true.” 
Perhaps this continues as a diversity 
case. If the only federal claim is under 
FLSA, unless Sanchez can successfully 
amend the case, there is no federal 
question jurisdiction, but the court 
doesn’t mention this, instead stating that 
“an initial pretrial conference will be 
scheduled under separate order,” so one 
infers that this continues as a diversity 
case applying New York law on the 
main discrimination claim. Sanchez is 
represented by Cyrus E. Dugger, Long 
Island City, NY. Judge Caproni was 
appointed by President Barack Obama.

NEW YORK – Marissa Rys (a/k/a 
Marissa Treen) sued her former employer, 
Clinton Central School District, and two 
attorneys retained by the School District 
to investigate allegations that Marissa, 
a middle school teacher and athletic 
coach, had an inappropriate relationship 
with a female student on a team she was 
coaching. Rys v. Clinton Central School 
District, 2022 WL 1541301 (N.D. N.Y., 
May 16, 2022). In this opinion, Senior 
U.S. District Judge Frederick J. Scullin, 
Jr., granted a motion to dismiss the two 
attorneys as defendants, agreeing with 
their argument that as retained counsel 
to perform legal services (including 
factual investigation), they were not 
state actors, and thus could not be sued 
under 42 U.S.C. Sec. 1983 on an alleged 
violation of Rys’s constitutional rights. 
Rys’s substantive claim was that she was 
discriminated against, suffered a hostile 
work environment, and terminated 
“after false allegations surfaced that she 
had romantic or sexual feelings for one 
of the students she coached, ‘K.S.” In 
prior rulings, the court had dismissed 
various individual named School 
District employees as defendants, 
and ultimately Rys filed an amended 
complaints naming only the School 

District as defendants on her Title VII 
and Title IX claims, adding the retained 
defense attorneys on her constitutional 
claim. In this May 16 ruling, the court 
rejected the School District’s motion to 
strike the Title VII and Title IX Second 
Amended Complaint, finding that the 
complaint stated claims against the 
School District under those two statutes. 
According to the allegations of the 
complaint, the rumors sprang from the 
fact that K.S. was “openly gay” and that 
plaintiff was seen with her at various 
times outside of school. The complaint 
does not allege that plaintiff is gay or 
bisexual and mentions perceived sexual 
orientation as a basis for discrimination. 
The school principal allegedly said 
to her that it was a good thing she 
was engaged to be married to a man. 
Among other things, she alleged that 
intrusive questioning about her private 
life and sexual orientation violated 
her right to privacy, which is where 
the constitutional claim comes in. The 
plaintiff is represented by A.J. Bosman 
and Robert J. Strum of Bosman Law 
Firm LLC, Blossvale, NY. Judge Scullin 
was appointed by President George 
H.W. Bush.

NEW YORK – Pro se transgender 
patient. Situation hopeless? Chief U.S. 
District Judge Laura Taylor Swain 
(S.D.N.Y.) was willing to let pro se 
plaintiff Dylan Miles to proceed in 
forma pauperis in her suit against the 
hospital and some of its doctors, Miles 
v. New York Presbyterian Hospital, 
2022 WL 87908, 2022 U.S. Dist. 
LEXIS 87908 (S.D.N.Y., May 16, 
2022). Miles claimed that she suffered 
discrimination as a patient because of 
her gender identity. Miles’ only federal 
claim was premised on Title VII, an 
employment discrimination statute. In 
her complaint, she cited Bostock, and 
added supplementary state law claims. 
But Title VII is limited to employment 
discrimination claims, and she does 
not allege having an employment 
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relationship with the hospital, so the 
court found that she had failed to state a 
federal claim, and since the court would 
not assert supplementary jurisdiction 
over her non-federal claims, it perforce 
granted the defendants’ motion to 
dismiss. However, it is customary 
to allow a pro se plaintiff to file an 
amended complaint if it is possible to 
allege facts sufficient to state a claim. 
“Because it does not appear that Plaintiff 
had an existing or potential employment 
relationship with any defendant, it would 
be futile for Plaintiff to replead Title VII 
claims of employment discrimination. 
It is also not apparent that any other 
federal statute applies to these facts,” 
wrote Judge Swain. Unfortunately, when 
the House of Representatives amended 
the civil rights bill in 1964 to add “sex” 
to Title VII, it did not also add “sex” to 
prohibited grounds of discrimination 
under the bill’s public accommodations 
provision, so federal law does not 
explicitly forbid sex discrimination by 
places of public accommodation such 
as hospitals – a shortcoming that the 
pending Equality Act would address 
if it could ever get through the Senate. 
However, Judge Swain is willing to give 
Miles another chance. “In an abundance 
of caution,” she wrote, “in case Plaintiff 
can plead some other federal claim 
against one or more defendants arising 
from the alleged discrimination and 
wishes to do so rather than pursuing her 
state law claims in state court, the Court 
will hold this matter open on the docket 
for 30 days to allow Plaintiff to file 
an amended complaint.” This is a big 
hint to the pro se transgender plaintiff 
to take her complaint to the NY State 
or City human rights agencies. One 
hopes it is not yet time-barred. There 
are state and local laws upon which she 
can rely. But will she take the hint? Do 
lay people understand the difference 
between federal and state jurisdiction, 
and understand that lacunae in federal 
law create a situation where certain 
kinds of discrimination cases should 
be taken to state agencies? Unlikely. A 

check of the court docket shows that 
as of the end of May the last entry was 
the court’s notation that the opinion had 
been mailed to the plaintiff. Nothing 
more recent was on file. 

TENNESSEE – In Young v. Bernhard 
MCC, LLC, 2022 WL 1499700, 2022 
U.S. Dist. LEXIS 86009 (M.D. Tenn., 
May 12, 2022), Chief U.S. District Judge 
Waverly D. Crenshaw, Jr., denied a motion 
for summary judgment by the employer, 
a construction company, on a retaliation 
claimed under Title VII asserted by 
Michael Young, who alleges that he 
was discharged for reporting that his 
son Robert, also a Bernhard employee, 
was being subjected to homophobic 
harassment by his supervisor. The 
employer also fired Robert, whose 
own Title VII discrimination claim is 
part of the lawsuit. Interestingly, the 
employer’s motion was directed solely 
to the retaliation claim, arguing that 
Young was fired for reasons having 
nothing to do with his complaint about 
the harassment of his son, relying on 
deposition testimony of the supervisor 
to whom Michael Young complained. 
That supervisor denied having received 
a complaint about harassment of Robert 
and assert that Young was fired for 
other reasons, although the deposition 
testimony about those reasons was 
vague. Judge Crenshaw wrote that 
Bernhard “argues his claim fails 
for lack of evidence. But the record 
does not show a lack of evidence. It 
shows conflicting evidence. Assessing 
conflicting evidence is the province of 
the jury, not the Court. Accordingly, the 
Court will deny Bernhard’s request for 
summary judgment.” The judge also 
pointed out that on a pretrial motion, the 
court should accept factual allegations 
by the non-moving party where there 
is a factual dispute. Judge Crenshaw’s 
opinion also describes Robert’s 
allegations concerning the harassment 
by his supervisor, who persisted in 
calling him “faggot,” “a cocksucker,” 

and “other homosexual slurs.” The 
supervisor also allegedly struck Robert 
in the genitals with a screwdriver, 
“then implied Robert either had female 
genitalia or was a homosexual because 
the ‘love tap’ did not hurt him enough.” 
He also called Robert “a pussy,” asked 
him how his “pussy lips” felt, and said 
Robert “would feel a lot better if [the 
supervisor] stuck a finger in between 
his pussy lips.” Robert’s repeated 
complaints to another supervisor 
about this treatment did not bring any 
investigation or action against the 
harassing supervisor by the company. 
When he reported the harassment to 
a General Superintendent, that man 
allegedly said, “Well, they’re in sheet 
metal. I don’t have any control over 
them.” When Robert’s direct report 
of the harassment got him nowhere, 
he complained to this father, who in 
turn complained to a staff member 
in Human Resources, who reportedly 
said, “I’m sorry this happened. I’ll take 
care of this.” But later that day, the 
Senior Project Manager at the worksite 
summoned Michael to a meeting. 
Michael asked whether he was “being 
fired for making that report” about 
“his son,” and the Manager allegedly 
said, “Yeah. That’s pretty much it,” and 
proceeded to terminate both Michael 
and Robert. The Youngs are represented 
by Charles H. Barnett, III, Charles H. 
Barnett IV, and Sara Elizabeth Barnett, 
of Spragins, Barnett & Cobb, LLC, 
Jackson, TN. Judge Crenshaw was 
appointed by President Barack Obama.

TEXAS – Reacting to the Attorney 
General Opinion and Governor Abbott’s 
directive to the state’s Department of 
Family and Protective Services (DFPS), 
the management of Children’s Medical 
Center of Dallas (the “hospital”) 
notified Dr. Ximena Lopez, a pediatric 
neurologist who created the Gender 
Education and Care Interdisciplinary 
Support Program (GENECIS) which 
provides gender-affirming care 
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for gender diverse and transgender 
adolescents, that “her gender-affirming 
endocrinology care via the GENECIS 
program could continue as to existing 
patients, but not to new ones.” On March 
28, 2022, the hospital and the University 
of Texas Southwestern Medical Center, 
responding to the assertion by A.G. 
Paxton and Gov. Abbott that provision 
of gender affirming care to minors is 
“child abuse,” issued a joint statement 
that they would “suspend initiating 
hormone treatment as a component of 
care for new pediatric patients treated 
for gender dysphoria,” due to their 
concern that continuing to provide such 
treatment would incur law enforcement 
action against them. Dr. Lopez filed in 
the Dallas County trial court seeking 
injunctive relief and obtained a 
temporary restraining order on May 12. 
A TRO is not appealable, so instead the 
hospital filed an original proceeding in 
the Texas Court of Appeals in Dallas 
seeking relief by way of a writ of 
mandamus directed to the trial judge. 
The Court of Appeals denied the writ 
without much explanation in a brief 
opinion by Justice Amanda Reichek, 
see In re Children’s Medical Center 
of Dallas, 2022 Tex. App. LEXIS 
3381, 2022 WL 1566139 (Tex. App., 
5th Dist., May 18, 2022), drawing a 
dissenting opinion from Justice David 
Schenck, who objected that the TRO 
failed to comply with Texas Rule of 
Civil Procedure 683 by failing to “set 
forth the reasons for its issuance” or to 
“be specific in its terms.” He quotes at 
length from the TRO, which on its face 
is very specific in what it allows and 
disallows but, argued Justice Schenck, 
fails to explain how Dr. Lopez will suffer 
imminent harm if the hospital is not 
restrained from enforcing its new policy 
against initiating hormone treatment 
gender dysphoric teens. Furthermore, 
he argues, Dr. Lopez’s underlying legal 
theory suggests that hospitals may not 
establish policies as to which procedures 
can be performed on their premises, a 
contention that would substitute judges 

and courts for medical administrators 
in deciding which procedures could be 
performed. The judge points out that Dr. 
Lopez was free to continue her practice 
outside the hospital premises. This omits 
to mention that she would be doing so 
under the threat of prosecution by the 
state of Texas for “child abuse.” Justice 
Reichek’s opinion for the majority of the 
3-judge panel asserts without further 
explanation, “After reviewing relator’s 
petition and the record, we conclude 
the findings contained in the order are 
sufficiently specific regarding harm, and 
as a result relator has failed to show the 
trial court abused its discretion.” Those 
interested in this drama unfolding in 
Texas concerning gender-affirming care 
for minors are referred to this month’s 
lead article, describing the litigation 
initiated in Austin and the ruling by 
the Texas Supreme Court that neither 
A.G. Paxton nor Governor Abbott has 
the power to issue a binding ruling 
designating gender-affirming care for 
minors as “child abuse,” as the child 
abuse statute requires a court order for 
its enforcement in particular cases upon 
application from the Department of 
Family and Protective Services, which 
has the authority in the first instance to 
investigate allegations of child abuse. 

VIRGINIA – Last month, we reported 
that U.S. District Judge Leonie M. 
Brinkema had issued a permanent 
injunction on April 6 in Harrison v. 
Austin, 2022 WL 1183767, 2022 U.S. 
Dist. LEXIS 73498 (E.D. Va.), enjoining 
the military from “categorically 
barring the worldwide deployment of 
asymptomatic HIV-positive service 
members with undetectable viral loads 
based on their HIV status.” As part of 
the order, the military must abandon 
its policy of denying commissions 
to officers or discharging personnel 
based on the contention that their 
asymptomatic, undetectable HIV 
infection, automatically makes them 
undeployable. Although it appeared 

at first that there would be an appeal, 
Lambda Legal reported that Secretary 
of Defense Lloyd J. Austin III issued 
a memorandum outlining changes to 
the relevant regulations, accepting the 
district court’s ruling. Thus, the appeal 
is abandoned, which seems prudent 
because the 4th Circuit had earlier 
refused to overturn a preliminary 
injunction in the companion case of Roe 
& Voe v. Austin, in which the district 
court had blocked the discharges of 
two HIV-positive service members who 
have undetectable viral loads but who 
had been processed for discharge as 
being categorically “non-deployable” as 
a result of their HIV status. Under the 
new policy, that categorical treatment 
is abandoned in favor of individual 
determinations based on up-to-date 
medical data. Lambda Legal’s team on 
paired cases included Kara Ingelhart 
and Greg Nevins, together with attorneys 
Scott Schoettes, Peter Perkowski, and 
pro bono attorneys from Winston & 
Strawn and Greenberg Traurig. 

WISCONSIN – If an employer fires 
an employee for making homophobic 
comments about a co-worker in the 
context of a private conversation, is 
the discharged employee entitled to 
unemployment compensation benefits? 
The general rule is that a discharge for 
misconduct is disqualifying for benefits. 
In Wisconsin Department of Workforce 
Development v. Labor and Industry 
Review Commission, 2022 Wisc. App. 
LEXIS 399, 2022 WL 1468795 (Wisc. 
App., May 10, 2022), an appellate 
panel divided 2-1 over this question. 
The majority, in an opinion by Judge 
Martin J. Donald, found that Susan 
Wozniak was not entitled to benefits. 
She was discharged after an employee 
of Meijer Stores reported that Wozniak, 
unhappy about the job performance 
of a co-worker, griped to two cashiers 
(including the one who complained), 
referring to the co-worker as “pretty 
boy,” “fairy” and “fruit loop,” and say 
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he was gay and that “the way he skipped 
around the store made her sick.” The 
company investigated and Wozniak 
admitted making most of the reported 
remarks. She was fired for violating the 
company’s harassment policy and filed 
for benefits. The Department (DWD) 
initially awarded benefits, the employer 
appealed, and an ALJ reversed the 
Department, denying benefits. Wozniak 
then appealed to the Labor and Industry 
Review Commission (LIRC), which 
reversed the ALJ, awarding benefits 
on a 2-1 vote. DWD appealed to court, 
and the circuit court reversed the LIRC, 
stating that LIRC had misconstrued the 
statutory definition of harassment. On 
remand, LIRC awarded benefits, finding 
that Wozniak was not discharged for 
misconduct, and DWD brought the case 
up to the circuit court again. Milwaukee 
County Circuit Judge William S. Pocan 
reversed the LIRC, finding that Wozniak 
was fired for misconduct under the 
company’s anti-harassment policy. 
LIRC then appealed to the court of 
appeals, which voted 2-1 that Wozniak 
was not entitled to benefits. Pointing 
to the definition of “harassment” in 
Black’s Law Dictionary, Judge Donald 
noted that harassment can include use of 
derogatory language about somebody, 
even if it is not stated directly to the 
victim. Dissenting, Judge Timothy 
Dugan faulted the majority for failing 
to account for the context in which 
the statements were made, for using a 
dictionary definition of harassment but 
failing to note that the company’s policy 
did not define that term, and insisting 
that for this to be a dischargeable 
offense, there should be evidence of an 
intent to harass, which Dugan found 
lacking on this record. 

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

PENNSYLVANIA – The Superior 
Court of Pennsylvania (the intermediate 

appellate court) affirmed the conviction 
and life sentence without possibility of 
parole of Charles Sargent, who brought 
home a transgender streetwalker whom 
he believed to be female, had oral and 
anal sex with her, discovered she was 
a “biological male,” assaulted her and 
ultimately stabbed her to death in his 
house, then dismembered the body in 
his basement and dumped body parts 
in a vacant lot and the Schuylkill River. 
Commonwealth of Pennsylvania v. 
Sargent, 2022 Pa. Super. Unpub. LEXIS 
1241, 2022 WL 1671856 (Pa. Super. 
Ct., May 26, 2022). Sargent’s acts were 
uncovered by his girlfriend, who sensed 
things amiss and searched through the 
house when Sargent was not there. She 
confronted Sargent, suggesting that he 
killed the victim to present her from 
telling others that Sargent had sex with 
another man, but he denied that and 
claimed the victim had stolen several 
thousands of dollars worth of drugs 
from Sargent while he was previously 
incarcerated. The girlfriend told her son 
what had happened, he found signs of 
the struggle in his bedroom (a strange 
smell, bloodstains on his carpet, etc.) 
and called the police. Sargent confessed 
to killing the victim but claimed self-
defense. On appeal of his conviction, 
Sargent pressed his self-defense 
argument, which the jury had rejected, 
but the court concluded that the trial 
evidence was sufficient to support the 
jury’s verdict. The court also rejected 
Sargent’s argument that the ghastly 
photographs of the victim’s body 
parts should have been excluded from 
evidence as prejudicial. The court found 
that they were relevant to rebutting 
Sargent’s self-defense claim, and to 
establishing his intent to kill when he 
could have avoided any harm to himself. 
He claimed the victim drew a knife on 
him, but no knife was recovered at the 
scene. 

VIRGINIA – On May 27, a Montgomery 
County Circuit Court jury found former 

Virginia Tech football player Isimemen 
Etute, 19, not guilty of second-degree 
murder in the beating death of Jerry Paul 
Smith, following a three-day trial. Etute 
raised a gay panic defense successfully, 
according to a report in The Roanoke 
Times. The men met on Tindr, Smith 
posing as a woman, then Etute came to 
Smith’s home where Smith performed 
oral sex on him. Apparently, Smith, 
identified by others as a gay man, 
was presenting as a woman, but Etute 
thought that something was “off” and 
came back a second time to clarify 
whether Smith was a man. Upon 
discovering the truth, he beat Smith to 
death. Although Virginia passed a law 
banning the gay panic defense, it did not 
go into effect until after the events in 
this case, so the trial judge allowed the 
defense to be made, and the jury bought 
it, shamefully. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

GEORGIA – Transgender inmate Sierra 
N. Castle sues for violations of her civil 
rights in the Cobb County Jail in Castle 
v. Cobb County, 2022 WL 1569705 
(N.D. Ga., May 18, 2022). After three 
years of litigation, U.S. District Judge 
Jean-Paul Boulee dismisses her case 
claiming misgendering and making 
offensive and threatening remarks. She 
originally sued Cobb County, the sheriff, 
two employees, and several “Does” 
under the Fourteenth Amendment, 
the American with Disabilities Act 
[ADA] and the Rehabilitation Act [RA]. 
Earlier, Judge Boulee dismissed most 
of the case, leaving only claims under 
the ADA and RA against the sheriff, 
including a challenge to the exclusion 
of “transsexualism” from protection 
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under both statutes. Judge Boulee 
ruled in 2020 that the statutes, properly 
interpreted, excluded protection against 
discrimination toward transgender 
people but that a constitutional challenge 
to this application was not properly 
before him because the Attorney 
General had not been notified of the 
constitutional challenge per F.R.C.P. 
5.1. There was an intervening election, 
and Attorney General Garland received 
notice in 2021. The Civil Division of the 
Department of Justice in Washington 
requested more time to decide how to 
proceed, which Judge Boulee granted. 
Notably, Main Justice notified Judge 
Boulee that it “respectfully declined” to 
defend the constitutionality of 42 U.S.C. 
§ 12211(b)(c), as applied to transgender 
plaintiffs. [These documents are found 
at 19-cv-1406, Docket Nos. 46-48 (N.D. 
Ga.)] Judge Boulee’s disposition renders 
it unnecessary for him to reach the 
constitutional question. First, he denies 
leave to amend to name the Does, 
finding that the amendment, while 
arising from the same incident(s), was 
past the statute of limitations and did 
not fit under the relation-back doctrines 
of either Georgia or federal law. 
[Note: This discussion is omitted from 
discussion here, but it is comprehensive 
and may be useful to advocates who 
have this problem. In short, Castle failed 
to show that any of the new defendants 
had notice about the allegations against 
them within the statutory period.] 
Judge Boulee dismisses claims against 
the sheriff because he had policies 
of “zero tolerance” and other PREA 
protections in place. Castle did not show 
that the sheriff knew about or tolerated 
departures from official policies. [This 
seems facile. The pleadings show 
that the jail used pink and blue chairs 
to designate “gender” at intake and 
that new inmates were assigned to a 
chair (and subsequently celled) based 
on their genitalia. This should have 
been sufficient to overcome a motion 
to dismiss on deliberate indifference 
if PREA were given consideration 

on the sheriff’s state of mind.] Judge 
Boulee does not address whether the 
Supreme Court’s decision in Kingsley 
v. Frederickson, 576 U.S. 389, 396 
(2015), should require a different 
analysis. In Kingsley, the Court applied 
a subjective standard to the mens rea 
requirement in excessive force cases 
involving arrestees. There is as yet 
no circuit consensus on extending the 
objective standard to the second element 
(“disregard” component) of deliberate 
indifference in protection from harm 
cases. See discussion of Peters case in 
article about Rikers Island, this issue 
of Law Notes. But see, Grochowski v. 
Clayton County, 961 F.3d 1311, 1319 
n.4 (11th Cir. 2020) (court declines to 
apply Kingsley retroactively and does 
“not consider whether Kingsley would 
otherwise be applicable”). Boulee, a 
former Atlanta partner with Jones Day, 
was appointed to the District Court in 
2018 by President Trump. Castle is 
represented by James Bales, LLP and 
Cooper Bolton & Cooper, LLP (both 
Macon). 

ILLINOIS – Chief U.S. District Judge 
Nancy J. Rosenstengel appoints 
the second of two co-monitors of 
compliance with the injunctive relief 
granted in the transgender prisoner 
class action in Monroe v. Meeks, 2022 
U.S. Dist. LEXIS 84586 (S.D. Ill., May 
10, 2022). Law Notes reported the first 
co-monitor’s appointment last month. 
The second co-monitor is julie graham, 
MS, MFT. [Note: The omission of 
capital letters in “julie graham” is not an 
editorial error. Like e.e. cummings and 
k.d. lang, she does not use them – and 
the Court’s repeated references to her 
as “Ms. graham” confirms this.] The 
new co-monitor is currently director 
of transgender services for the San 
Francisco Department of Public Health. 
While the first co-monitor, Amanda 
Harris, M.D., will assess compliance 
“in the areas of hormone therapy, 
surgery and related treatment, and 

transfers,” “Ms. graham” will monitor 
“gender-affirming prison commissary 
items . . . , cross-gender body searches 
. . . , transgender identification policy, 
and training of correctional staff on 
transgender issues and awareness.” Both 
co-monitors will be paid expenses and 
compensation at the CJA rate under 18 
U.S.C. § 3006A.

MASSACHUSETTS – Transgender 
inmate Christine Mara Alexander is 
confined in a men’s prison. She has 
diagnoses of severe gender dysphoria 
and claustrophobia. She has approval for 
an orchiectomy (removal of testicles), 
but she has panic attacks if transported 
in a regular prison van with other 
inmates. U.S. District Judge Patti B. 
Saris (Obama) tries to address these 
twin issues, plus Alexander’s desire for 
transition grooming and clothing items, 
in Alexander v. Massachusetts DOC, 
2011 U.S. Dist. LEXIS 80714, 2022 
WL 1407946 (D. Mass., May 4, 2022). 
Alexander, serving a life sentence, began 
her case po se, but Judge Saris appointed 
counsel. The remaining defendants are 
the Massachusetts DOC Commissioner, 
Alexander’s Warden, and Wellpath, a 
DOC health care contractual vendor. 
Alexander sues for injunctive relief only 
under the Eighth Amendment, the Equal 
Protection Clause, and the Americans 
with Disabilities Act [ADA]. Defendants 
moved to dismiss all claims. Defendants 
have agreed to the orchiectomy, 
applying WPATH Standards of Care. 
Alexander’s panic attack at transport 
kept her from keeping her appointment. 
She also alleges that she has been denied 
undergarments and other clothing, 
including jeans and sneakers that fit 
her feminine form, as well as “Kiss 
Press Nails” (in dark purple or red), a 
nude bra, mascara, “light berry beige/
frost” lipstick, “Oil of Olay,” and “pale 
purple” or “lilac” eyeshadow. [Note: 
This writer originally thought the items 
in quotations were artifacts from the pro 
se pleadings, but they appear in PACER 
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in quotes in an itemized “Exhibit” 
to appointed counsel’s amended 
complaint.] Judge Salis finds no Eighth 
Amendment violation as regard to the 
orchiectomy. DOC agreed to perform 
it and offered to transport Alexander 
alone (without other inmates) in a small 
van, but she refused to go, unless DOC 
used a large van for her alone. While the 
orchiectomy is a serious need, and so is 
the claustrophobia, the claim that DOC 
is deliberately indifferent under the 
Eighth Amendment because of the size 
of the van is not plausible. As to clothing, 
Alexander is entitled to underwear and 
other items that “fit her body type.” 
The vendor, Wellpath (which serves on 
DOC’s Transgender Committee), stays 
in the case for this purpose. Judge Salis 
finds no constitutional right to make-
up, citing Keohane v. Fla. Dep’t of 
Corr. Sec’y, 952 F.3d 1257, 1274 (11th 
Cir. 2020); and Campbell v. Kallas, 
936 F.3d 536, 549 (7th Cir. 2019). DOC 
allowed Alexander to purchase from the 
women’s prison commissary list, and 
her claim for a right to choose particular 
colors and brands is not plausible (and 
in this writer’s view, it should not have 
been included). As to Equal Protection, 
“Alexander’s allegation of deprivation 
of appropriate undergarments based on 
her transgender status states a plausible 
equal protection claim against both the 
defendants from the DOC and Wellpath,” 
citing Rubinovitz v. Rogato, 60 F.3d 
906, 910 (1st Cir. 1995). As to the ADA, 
Judge Salis finds the accommodations 
regarding commissary are sufficient, 
without discussing whether Alexander 
is excluded from ADA coverage because 
of transsexualism. This is because she is 
a “qualified” ADA plaintiff due to her 
claustrophobia under Kiman v. N.H. 
Dep’t. of Corr., 451 F.3d 274, 283 (1st 
Cir. 2006). Moreover, her claim of the 
need for a larger van for her medical trip 
is not implausible. See Bibbo v. Mass. 
Dep’t of Corr., 2010 WL 2991668, at 
*1 (D. Mass. July 26, 2010) (medical 
need for motorized wheelchair); see 
also, Walsh v. Coleman, 2021 WL 

3036920, at *6 (D. Conn. July 19, 2021) 
(reasonable factfinder could conclude 
that the lack of solo transport deterred 
or discouraged inmate with PTSD from 
accessing outside medical services). 
Alexander is represented by Sherin & 
Lodgen (Boston).

MICHIGAN – Pro se inmate Bryan 
Cary, sexual orientation and gender 
identity not stated, filed for violation 
of his civil rights in Cary v. Ali, 2022 
U.S. Dist. LEXIS 83436 (E.D. Mich., 
May 9, 2022). U.S. District Judge David 
M. Lawson dismissed the case without 
prejudice because Cary had accumulated 
three strikes (found by combing the 
docket going back to 2011), making him 
ineligible to proceed in forma pauperis, 
under the Prison Litigation Reform Act 
unless he were in imminent danger, 
per 28 U.S.C. § 1915(g). Cary alleged 
that an officer “hit” on him, using 
drugs as bribery. When Cary declined, 
the officer set him up by saying to the 
cellblock that Cary was “homosexual,” 
a “snitch,” and a gang member – 
whereupon other inmates attacked and 
stabbed him. He seeks damages for 
these events, occurring over two years 
ago. Judge Lawson ruled that “imminent 
danger” cannot be satisfied on a case 
for damages where there is no ongoing 
danger alleged at the time of filing. “[T]
he danger of serious physical injury must 
exist at the time the complaint is filed.” 
Rittner v. Kinder, 290 F. App’x 796, 797 
(6th Cir. 2008). Cary can proceed only 
if he pays the filing fee.

MICHIGAN – What was done here is 
procedurally shaky. In Powell v. Page, 
2022 WL 1485511 (W.D. Mich., May 11, 
2022), U.S. Magistrate Judge Phillip J. 
Green dismissed five of six defendants 
on initial screening of a case arising 
from allegations of sexual harassment, 
assault, retaliation, and denial of 
equal protection suffered by pro se 
transgender inmate Jorden Anthony 

Powell. Powell reported that she was in 
the shower when another inmate pulled 
back the curtain and approached her 
while grabbing his own penis. Powell 
yelled, and the other inmate left; but 
Powell complains that her reports of 
this incident were ignored and subjected 
her to retaliation and transfer. She was 
returned after a day in solitary at another 
prison and placed in her old cell with a 
known aggressive cellmate, despite her 
requests to her counselor to be moved. 
She had numerous altercations with this 
cellmate, eventually landing herself in 
disciplinary segregation for ten days. 
Her counsellor gave her the choice of 
remaining in population or agreeing to 
return to solitary. She sued three deputy 
wardens, a unit manager, a mental 
health worker, and her counselor. Judge 
Green finds no evidence that Powell’s 
rights were violated by the shower 
incident. There was no evidence that 
her transfer for one day was retaliatory, 
since it occurred over two months after 
the shower incident. After Powell’s 
return, one defendant (Assistant Deputy 
Warden Page) said “I’m still going to 
have that fag transferred.” Here is where 
the opinion begins to fall apart. Judge 
Green judicially notices Michigan 
DOC Directive 05.04.140, ¶ C, quoting 
a snippet: “Transfers are initiated by a 
Security Classification Committee,” 
and writing that there is no allegation 
that Page has such duties. If Judge Green 
had read even the rest of the snippet, he 
would have quoted: “Transfers shall be 
initiated by a Security Classification 
Committee (SCC) except as otherwise 
provided in this policy.” Later, in ¶ T, 
the Directive provides that transfers 
for protective reasons can be initiated 
by any staff who believe an inmate is 
in danger. The judicial notice of eight 
words in a seven-page directive (and 
omitting qualifying language) has no 
place in a dispositive ruling on civil 
rights screening. On equal protection, 
Judge Green cited decades-old cases 
– City of Cleburne v. Cleburne Living 
Ctr., Inc., 473 U.S. 432, 439 (1985); Vill. 
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of Arlington Heights v. Metro. Hous. 
Dev. Corp., 429 U.S. 252, 265 (1977) – 
for minimum scrutiny equal protection. 
Not only are these outdated by Romer 
and Bostock, but the Sixth Circuit 
itself has said that “animus against 
homosexuals can never be a legitimate 
government purpose.” Davis v. Prison 
Health Services, 679 F.3d 433, 438 (6th 
Cir. 2012). Judge Green allows Powell 
to proceed against her counselor on a 
protection from harm theory involving 
her aggressive cellmate. He rejects 
all arguments under the Prison Rape 
Elimination Act [PREA] because, he 
rules, the Sixth Circuit has not said 
it creates a private cause of action. A 
procedural problem remains. Powell 
consented to a magistrate judge for all 
purposes, after receiving a notice from 
the Clerk of Court advising her of this 
option as likely to move her case more 
quickly and stating that appeals would 
be to the U.S. Court of Appeals. It did 
not advise her of how long it might 
take to appeal through the U.S. Court 
of Appeals if the magistrate dismissed 
her case. Here, she has the worst of both 
worlds: dismissing 5/6ths of her case but 
leaving her to wait through the claims 
against one defendant (who might not 
even consent to a magistrate judge) 
before she can appeal the dismissals. 
Judge Green could have avoided this by 
issuing a Report and Recommendation 
on the dispositive ruling, but he held that 
one party’s consent was enough to vest 
him with dispositive jurisdiction since 
no other parties have yet been served, 
citing Neals v. Norwood, 59 F.3d 530, 
532 (5th Cir. 1995). This was approved 
in Neals, but the decision predates both 
the Prisoner Litigation Reform Act 
(setting up this screening) and PREA. 
The only Sixth Circuit case Judge 
Green cites for this point – Conway v. 
Fayette County, 212 Fed. App’s 413 (6th 
Cir. 2007) – is does not support him. A 
review of Conway on PACER shows that 
the district court adopted a magistrate 
judge’s recommendation for dismissal 
– and the appeal was dismissed (not 

affirmed) because the plaintiff vanished 
after release from prison. There is no 
authority known to this writer in the 
Sixth Circuit (or any circuit but the 
Fifth) for magistrate judges’ making 
dispositive rulings on the consent of a 
single party. Judge Green himself cited 
contrary authority for his ruling here in 
a “but see” footnote with cases from the 
Seventh, Ninth and Third Circuits. 

MISSOURI – Pro se transgender prisoner 
Alexander Howell sued after being 
sexually assaulted by another inmate 
and for inadequate response thereto, 
which included her placement in the 
“hole,” in Howell v. Kennon, 2022 U.S. 
Dist. LEXIS 80868; 2022 WL 1404240 
(E.D. Mo., May 4, 2022). U.S. District 
Judge Henry Edward Autrey granted her 
motion to proceed in forma pauperis, 
but he dismissed with instructions to 
amend the lengthy submission, which 
consisted of six “supplements” running 
hundreds of pages. Judge Autrey was 
unable to ascertain from the papers 
whether Howell’s segregation in the 
“hole” was administrative, protective, 
or disciplinary – or how long Howell 
was placed there. She complained that 
the “hole” was “filthy,” and without 
an operable toilet for five days. After 
release from the “hole,” Howell was 
double-celled with an inmate convicted 
of sodomy, who verbally harassed her 
and “cupped” her “butt.” Staff also 
verbally harassed her. Judge Autrey 
says there are no allegations that Howell 
complained about these things. While 
Judge Autrey reviews the “supplements” 
for purposes of screening and leave 
to amend, one superseding amended 
complaint must be filed under Popoalii 
v. Correctional Medical Services, 
512 F.3d 488, 497 (8th Cir. 2008). 
He explains at length how to allege 
claims against defendants for personal 
involvement under Madewell v. Roberts, 
909 F.2d 1203, 1208 (8th Cir. 1990). He 
also attaches the actual form prisoner 
complaint for the E.D. Missouri, with 

annotations. Counsel is denied “at this 
time.” Judge Autrey was appointed by 
President George W. Bush.

NEW JERSEY – In Pasquerello v. 
Murphy,2022 WL 1665016 (D.N.J., 
May 25, 2022), two inmates challenged 
the incarceration of “pre-operative” 
transgender women in the women’s 
prison in New Jersey as a violation of 
their rights under the First, Eighth, and 
Fourteenth Amendments and under the 
Religious Land Use and Institutionalized 
Persons Act [RLUIPA], 42 U.S.C. 
§§ 2000cc, et seq. The lead plaintiff, 
Pasquerello, apparently is cisgender; 
the co-plaintiff, Angelina, says she is 
a post-operative transgender woman. 
U.S. District Judge Zahid N. Quraishi 
(Biden) dismissed their federal claims 
and remanded their state law claims to 
state court, from which the lawsuit had 
been removed. The plaintiffs challenge 
a “policy” allowing such classification, 
and they sued everyone from the 
governor down to the warden. Their 
complaint contained several examples 
of violent altercations between inmates 
that they attribute to gender identity. 
They also allege violation of their 
privacy and religious freedom by their 
“forced” viewing of naked pre-operative 
transgender women (and their viewing 
of plaintiffs) when showering, toileting 
and living together. They further allege 
that cisgender women receive discipline 
for harassing trans women, but the 
reverse is not true. Judge Quraishi 
denied the plaintiffs’ request to proceed 
as a class action and to appoint counsel. 
While the court has authority to appoint 
“class counsel” under F.R.C.P. 23(g), 
that only exists if a class action is 
otherwise proper under Rule 23. Here, 
the two plaintiffs have not demonstrated 
that they are representative or that their 
claims are like other unnamed putative 
class members. Wetzel v. Liberty Mut. 
Ins. Co., 508 F.2d 239, 245–46 (3d Cir. 
1975); see also Mincy v. Deparlos, 497 
F. App’x 234, 238 n.3 (3d Cir. 2012) 
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(pro se litigants are inappropriate class 
representatives). Because there is no 
controlling authority in support of 
plaintiffs’ claims, defendants are entitled 
to dismissal of damages claims under 
qualified immunity. To the extent there 
is authority, it is inapposite. See Driever 
v. United States, 2020 WL 6135036, at *8 
(D.D.C. Oct. 19, 2020) (federal officials 
entitled to qualified immunity from a 
cisgender female inmate’s challenge to 
policy permitting transgender inmates 
in women’s correctional institutions); 
Crosby v. Reynolds, 763 F. Supp. 666, 
668–70 (D. Me. 1991) (defendants 
did not violate a clearly established 
right of privacy by double-celling a 
female detainee with a pre-operative 
transgender woman). Plaintiffs’ 
injunctive pleadings are not subject to 
qualified immunity, but Judge Quraishi 
finds that they fail to state a federal 
claim. There is insufficient detail to 
show that the housing policy was known 
to create a risk to plaintiffs or that named 
defendants were aware of any such risk – 
nor are there allegations that the risk was 
so obvious that notice can be implied – 
citing Beers-Capitol v. Whetzel, 256 F.3d 
120, 134 (3d Cir. 2001). Plaintiffs fail to 
show how the risks to which they claim 
to have been subjected were caused by 
the housing classification policy or that 
defendants “knew of and disregarded 
a specific risk of harm that the Policy 
created.” Id. The privacy claims suffer 
from the same deficiencies. As to the 
RLUIPA, the pleadings do not establish 
sincerely-held religious beliefs that have 
been violated or that the placement of 
pre-operative transgender women in the 
prison substantially burdens plaintiffs’ 
religious exercise, citing Washington v. 
Klem, 497 F.3d 272, 280 (3d Cir. 2007). 
Plaintiffs’ equal protection claims fail 
because of class framing and lack of 
evidence of intentional discrimination 
based on animus, citing Keenan v. City 
of Philadelphia, 983 F.2d 459, 465 (3d 
Cir. 1992). This writer adds that the 
statistics on disciplinary disparity fall 
short of the mark needed to create a 

burden-shifting need for an explanation 
based on an inference of animus. 

TEXAS – A Report and Recommendation 
[R & R] from earlier this year has 
recently appeared in Westlaw, involving 
the failure to protect transgender inmate 
Roy Lynn McDavid, pro se. In McDavid 
v. Thompson, 2022 WL 1192783 (E.D. 
Tex., Feb. 16, 2022), U.S. Magistrate 
Judge John D. Love allowed McDavid 
to proceed on claims against a “Safe 
Prisons Director” (Thompson), who 
had specific knowledge of threats to 
McDavid and who “cussed her out” and 
“forced” her to return to a cell with a 
“known” homophobic cellmate. This 
cellmate assaulted McDavid, causing a 
trip to the ER and broken facial bones. 
McDavid’s history of two prior assaults 
is not sufficient to keep the warden 
and assistant warden in the case past 
screening. [Note: This should not have 
happened if victim risk assessment 
required by the Prison Rape Elimination 
Act, 28 U.S.C. § 115.41, had occurred.] 
McDavid’s history, plus Thompson’s 
knowledge, are sufficient to keep 
her in the case for now. The claims 
against Thompson, who was the PREA 
coordinator for the prison, are plausible. 
She is not entitled to qualified immunity 
on these facts. McDavid’s claim for 
injunctive relief is moot as she has been 
moved to a different prison. Magistrate 
Judge Love’s R & R was adopted by 
U.S. District Judge Jeremy D. Kernodle 
(appointed by President Trump) on 
March 3, 2022. Defendant Thompson 
has since moved for summary judgment.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

COLORADO – Out gay Colorado 
Governor Jared Polis signed into law on 
May 25 a bill to provide a streamlined 
method for establishing the parental 

status of the non-gestational spouse in 
same-sex marriages. Under H.B. 22-
1153, a “voluntary acknowledgment 
of parentage” by the couple will have 
the same legal force as a court-ordered 
adoption, obviating any need for one 
spouse to adopt a child born to the other 
spouse. The issue came up when a lesbian 
state legislator confronted this issue in a 
gestational case where a formal adoption 
proceeding was needed, even though 
her wife had donated the ovum that was 
used to conceive their child with donated 
sperm and then was implanted in her to 
bring the pregnancy to term. Of course, a 
simpler method, available under the laws 
of many states, is to treat the child born 
to a married woman as presumptively 
the child of her spouse at the time of the 
birth. 

FLORIDA – On June 2, Governor 
Ron DeSantis asked the state medical 
board to consider adopting a regulation 
barring licensed physicians from 
providing gender-affirming care for 
minors, and also asked the governing 
agency for the state’s Medicaid program 
to consider terminating coverage for 
gender-affirming care in the Medicaid 
program. Both steps would class with 
the positions of federal programs under 
the Biden Administration, setting up a 
federalism battle in court, as well as a 
14th Amendment battle. While DeSantis 
undoubtedly knows he is buying a 
lawsuit, he may believe that between 
the conservative 11th Circuit and the 
Supreme Court, it is a lawsuit that he 
may win.

INDIANA – On May 24, the Republican-
controlled legislature voted to override 
Governor Eric Holcomb’s veto of a 
measure that bans transgender girls 
from competing in girls’ athletics. Why? 
Wedge issue for Republicans in the 2022 
election. Holcomb pointed out in his 
veto message that there was no need for 
such a law in Indiana.

LEGISLATIVE & ADMINISTRATIVE notes



34   LGBT Law Notes   June 2022

MONTANA – Although a state court 
judge issued a preliminary injunction 
in litigation challenging a law that 
effectively prohibited modification 
of birth certificates to reflect gender 
transition, LGBTQNation reported on 
May 25 that the state agency charged 
with issuing birth certificates as 
refused to comply with the preliminary 
injunction. Plaintiffs in the case are 
considering seeking further relief from 
the court. Prior to the passage of the 
offending law, the agency had provided 
a form on its website for requesting such 
changes, which was removed from the 
website when the law passed. Despite 
the court order in Marquez v. Gianforte, 
the form has not been restored to the 
website. 

OKLAHOMA – On May 25, Governor 
Kevin Stitt, running hard for re-election, 
signed a measure that prohibits K-12 
students in public schools and public 
charter schools from using restroom 
and locker-room facilities inconsistent 
with their sex as identified on their 
original birth certificates. This seems 
to have been provoked by an action by 
one school district that had adopted a 
policy of letting transgender students 
use which facilities were consistent with 
their gender identity, leading to press 
comment and criticisms from public 
officials. Wedge issue time!

LAW & SOCIETY NOTES
By Arthur S. Leonard

GEORGIA – On May 4, the Georgia 
High School Association’s executive 
committee voted unanimously to ban 
transgender students from playing 
on school sports teams matching 
their gender identity, stating that if 
they want to compete, they must be 
on teams consistent with their sex as 
listed on their birth certain “at birth.” 
This reacted to a state law authorizing 

the GHSA to act on this issue after 
legislators could not agree on a measure 
to outlaw sports participation by 
transgender students, which Governor 
Kemp had signed with a statement that 
it was intended to “protect fairness in 
school sports.” Associated Press, May 
5, 2022. 

TENNESSEE – InsideHigherEd.com 
reported on May 24 that a leaked 
draft of a new policy statement by 
Lee University, a private Christian 
institution in Tennessee, has caused 
some consternation among students. 
Under the new policy no student “had 
the right to publicly identify or behave 
as a gender that does not correspond 
to his or her biological sex.” The draft 
also forbids students from questioning 
any University policies. Quoting from 
the leaked draft: “Learning about 
the creator’s gift of gender – male 
and female as an image of God – is a 
vital aspect of a student’s education at 
Lee. Humans do not have the ability, 
or observed right, to choose their 
gender.” The policy prohibits students 
from requesting to be referred to by 
pronouns other than those associated 
with their sex identified at birth, which 
the policy refers to as “biological sex.” 
Of course, the policy restricts access to 
restrooms and other single-sex facilities 
accordingly. Presumably Lee claims a 
religious exemption from complying 
with Title IX. 

WISCONSIN – ACLU Attorney Gillian 
Branstetter reported on Twitter that 
after Kiel, Wisconsin, school officials 
undertook an investigation into the 
bullying of a transgender student 
in response to the filing of Title IX 
charges, bomb threats to the school led 
the district to move all classes remote 
and the local government to cancel 
its Memorial Day Parade. However, a 
group of local citizens, determined not 
to be cowed, staged their own parade.

INTERNATIONAL NOTES
By Arthur S. Leonard

EUROPEAN COURT OF HUMAN 
RIGHTS – The ECHR ruled on May 
19 that a complaint against the French 
government by an intersex person who 
had been subjected to surgery as an 
infant was not admissible on procedural 
grounds – i.e., the claim had not first been 
submitted to the French courts. However, 
the opinion in M v. France (24821/18) 
did make statements suggesting that in 
appropriately presented case, it might 
be found that performing such surgery 
on infants could be considered genital 
mutilation in violation of Article 3 
of the Convention, in light of the 
circumstances typical to such cases. 
Since the norm in cases where an infant 
is born with unusual small or malformed 
male genitals is to perform what could 
be called sex reassignment surgery to 
remove the male genitals and construct 
a vagina, one of the effects of this is to 
sterilize the individual, and involuntary 
sterilization of an infant could be “in 
principle incompatible with respect for 
human freedom and dignity” if not done 
for a legitimate therapeutic purpose. 
Medical necessity for performing such 
surgery would have to be “convincingly 
demonstrated.” The Court also noted 
that an intention to do harm need not be 
shown to fall within the scope of Article 
3. The Court’s opinion was released 
only in French text, although an English 
language press release translated 
excerpts.

GREECE – Reuters reported (May 
12) that on May 11 the government of 
Greece banned conversion therapy for 
minors, when the Parliament approved 
a bill presented by the government. The 
bill also provides that for adults, express 
consent is needed to perform conversion 
therapy, and psychologists or other 
health care professional who perform 
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conversion therapy in violation of the 
new law would face fines and potential 
prison terms. Advertising conversion 
therapy for minors is prohibited. The 
Health Minister, Thanos Plevris, told 
the Parliament, “Obviously, these 
treatments not only are not a therapy, 
but they are not supported scientifically. 
Minister Plevris also announced that the 
government plans to propose a ban on 
performing gender confirmation surgery 
on intersex infants – babies born with 
atypical chromosomes that affect their 
reproductive anatomy. Organizations 
lobbying for the rights of intersex people 
advocate that any surgical alteration of 
genitals should not be undertaken until 
the individual is old enough to give their 
own consent for the procedure.

JAPAN – The Associated Press reported 
on May 12 that the Tokyo municipal 
government is following the lead of the 
Shibuya district, which began in 2015 
issuing partnership certificates to same-
sex couples. The certificates do not 
equate to marriage, but the municipality 
will recognize them as having a legal 
status for local purposes, such as jointly 
renting apartments, hospital visitation, 
and other services available to married 
couples. The government will only 
issue certificates to people residing in 
the municipality – including foreign 
nationals residing there. The articulated 
purpose is “to promote understanding 
among Tokyo residents about sexual 
diversity and to reduce inconveniences 
in daily lives surrounding sexual 
minorities in order to create more 
pleasant living conditions for them.” 
The article reports that about 12% of 
the local government units in Japan 
have embraced partnership certificates. 
There are lawsuits on file seeking 
marriage equality, and the Sapporo 
District Court ruled last year that Japan’s 
failure to recognize same-sex marriages 
is unconstitutional, but that has not led 
yet to a binding national precedent or 
change in national government policy.

PROFESSIONAL NOTES
By Arthur S. Leonard

The ACLU is hiring LGBTQ rights 
lawyers! Two full-time staff attorney 
positions are authorized: Staff attorney/
senior staff attorney in the ACLU’s 
LGBTQ & HIV Project in New York 
City, and Transgender rights attorney 
at the ACLU of Virginia. For full 
information and how to apply, visit 
https://www.aclu.org/careers/. There 
are actually more than 40 open 
positions listed overall. Scroll down the 
list to find the LGBTQ positions in the 
national office and the state affiliate.

LeGaL member JAVIER ENRIQUE 
VARGAS has been appointed by New 
York Governor Kathy Hochul to the 
New York State Court of Claims, 
New York County. In announcing the 
appointment to its members, LeGaL 
said:” Judge Vargas has been a Family 
Court Judge in Kings County since 
2015 and was previously a Judge in New 
York Civil Court as a Housing Part. 
Before joining the bench, Judge Vargas 
was Chief Court Attorney for the First 
Department of the Appellate Division. 
He was selected as the 2017 Latino 
Judge of the Year by the Hispanic 
National Bar Association.”

The NATIONAL LGBTQ+ BAR 
LEADING FAMILY LAW 
PRACTITIONER AWARD this 
year honors DEBORAH H. WALD, 
managing partner of The Wald Law 
Group, a family law firm based in 
San Francisco. Ms. Wald, a Certified 
Family Law Specialist, has focused 
her practice on children: family 
formation (including egg and sperm 
donation, surrogacy, and adoption) 
and parentage and custody litigation. 
She is a Fellow of the Academy of 
Adoption & Assisted Reproduction 

Attorneys, and President-Elect of 
the Academy of California Adoption/
Assisted Reproduction Lawyers, and is 
standing Chair of the National Family 
Law Advisory Council of the National 
Center for Lesbian Rights. She is a 
graduate of Northeastern Law School 
(Boston, Massachusetts).
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