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Plaintiffs Win Summary Judgment Against Former 
Rowan County (Kentucky) Clerk Kim Davis in Marriage 
License Case
By Arthur S. Leonard

On March 18, U.S. District Court 
Judge David Bunning ruled that Kim 
Davis, who was the Rowan County 
(Kentucky) Clerk in 2015 when the 
Supreme Court ruled that same-sex 
couples had a right to marry, see 
Obergefell v. Hodges, 576 U.S. 644, had 
violated the plaintiff same-sex couples’ 
constitutional rights by refusing to 
issue them marriage licenses. Ermold 
v. Davis, 2022 WL 830606, 2022 U.S. 
Dist. LEXIS 48411 (E.D. Ky.). 

Two of the couples who were denied 
licenses by Davis’s office in July 2015 
and repeatedly thereafter –David 
Ermold and David Moore, and James 
Yates and Will Smith – and who had 
sued Davis to get their licenses, then 
went on to sue her for damages for 
violation of their constitutional rights. 
Both couples were eventually able to 
get their marriage licenses after Judge 
Bunning jailed Davis for contempt of 
court when she defied his order to issue 
the licenses and a deputy clerk in the 
office issued the licenses as part of a 
deal to get Davis released.

Davis objected to same-sex marriage 
on religious grounds, and although she 
understood that her duty under the law 
was to issue the licenses, as she had been 
advised in a letter that Governor Steven 
Beshear had distributed to all the county 
clerks in Kentucky, and as she was also 
advised by the county attorney, she 
believed that under the 1st Amendment’s 
Free Exercise Clause she had a right to 
obey her conscience rather than the law.

A major sticking point for Davis 
was that the county clerk’s signature 
was required by a Kentucky statute 
to be on the marriage license, and 
she did not want this permanent and 
visible record of her acquiescence to 
exist. She had asked the legislature to 
amend the marriage law to eliminate 
that requirement, but it did not act in 
time to forestall the problems that arose 
when same-sex couples showed up at 
her office seeking licenses. She became 

a darling of the right-wing and a media 
sensation. David Ermold, a college 
professor, decided to challenge her for 
re-election. He lost the Democratic 
primary contest, but the successful 
Democratic candidate, Elwood Caudill, 
went on to defeat Davis for re-election. 
Eventually, the Kentucky legislature 
amended the law to dispense with 
the requirement of the county clerk’s 
signature on marriage licenses.

The U.S. Court of Appeals for the 
6th Circuit rejected Davis’s argument 
that she enjoyed qualified immunity 
from being sued for damages, see 
Ermold v. Davis, 936 F.3d 429 (6th Cir. 
2019), rehearing en banc denied, cert. 
denied, 141 S. Ct. 3 (Oct. 5, 2020), 
while holding that she could be sued 
only in her personal capacity, not her 
official capacity. The Supreme Court’s 
certiorari denial brought a “Statement” 
by Justice Clarence Thomas, joined by 
Justice Samuel Alito, harping on how 
the Obergefell ruling, from which they 
had dissented, had resulted in Davis 
being “one of the first victims of this 
Court’s cavalier treatment of religion” 
in Obergefell, and concluded that “this 
petition provides a stark reminder 
of the consequences of Obergefell. 
By choosing to privilege a novel 
constitutional right over the religious 
liberty interests explicitly protected 
in the First Amendment, and by doing 
so undemocratically, the Court has 
created a problem that only it can fix.” 
Although speaking only for themselves, 
it is likely that President Trump’s 
three appointees to the Court would 
be sympathetic to the views expressed 
by Thomas and Alito, a clear warning 
that the Obergefell ruling is not beyond 
attack as “fixed precedent” of the Court. 
The Court has continued to revisit 
religious liberty claims in the wake of 
Obergefell, and has granted a certiorari 
petition for next Term to confront the 
issue again. The Court has yet to rule 
directly on the merits that a person or 

entity objecting to same-sex marriages 
must recognize or cater to them. 

District Judge Bunning ruled on 
March 18 on motions for summary 
judgment by all the parties. He granted 
summary judgment to the plaintiff 
couples and denied Davis’s motion for 
summary judgment. However, he found 
that the question of what damages Davis 
should have to pay to the plaintiffs for 
her denial of their constitutional rights 
was a factual issue to be decided by a 
jury, so the case is not over yet.

Judge Bunning was appointed to 
the District Court in 2002 by President 
George W. Bush. The American 
Bar Association had rated him as 
“unqualified” at that time, finding that at 
age 35 he lacked the necessary experience 
to be a federal trial judge, but he was 
unanimously confirmed by the Senate. 
He had initially been somewhat hostile 
to the damage lawsuits, dismissing the 
complaints as moot since the legislature 
had changed the law in such a way that 
further refusals to issue licenses were 
unlikely, but the 6th Circuit reversed the 
dismissals, see 855 F. 3d 715 (6th Cir. 
2017), and sent the case back for a ruling 
on the merits.

Early in the litigation against Davis, 
Judge Bunning wrote: “Our form of 
government will not survive unless we, 
as a society, agree to respect the U.S. 
Supreme Court’s decisions, regardless of 
our personal opinions. Davis is certainly 
free to disagree with the Court’s opinion, 
as many Americans likely do, but that 
does not excuse her from complying 
with it. To hold otherwise would set a 
dangerous precedent.”

In his March 18 decision, he decisively 
rejected Davis’s argument that she should 
enjoy qualified immunity from having 
to pay damages, because the Supreme 
Court had established in Obergefell that 
the gay couples had a constitutional right 
to get the marriage licenses, and Davis’s 
testimony showed that “she knowingly 
violated the law.” Elected officials enjoy 



2   LGBT Law Notes   April 2022

“qualified immunity” from personal 
liability for paying damages for their 
actions in office unless they are violating 
a clearly established right of which they 
had reason to know. “Any argument 
that Davis made a mistake, instead of a 
conscious decision to violate the law, is 
not only contrary to the record, but also 
borders on incredulous,” wrote Judge 
Bunning.

The gay couples had not sought 
to have Judge Bunning rule on the 
amount of damages in their summary 
judgment motion, acknowledging that 
they had yet to provide the necessary 
evidence to document their injuries. 
Nominal damages (a small symbolic 
amount) would always be available for a 
constitutional violation, but their claims 
are more wide-ranging. They seek 
compensatory and punitive damages, pre 
and post judgment interest (for litigation 
that dates back to 2015), and costs and 
attorneys’ fees, which are authorized 
under federal law for successful 
plaintiffs who sue to vindicate their 
constitutional rights. The compensatory 
damage claims are for “mental anguish, 
emotional distress, humiliation and 
reputation damages.” Testimony by 
therapists would be provided to the jury 
to gauge the extent of the emotional 
damages.

In addition, Bunning wrote, “Based 
on the record before the Court, it 
seems plausible that Davis could have 
acted with reckless indifference to the 
constitutional rights of Plaintiffs,” which 
means they could also win punitive 
damages, intended to punish Davis for 
violating her oath of office in way likely 
to cause injury to the plaintiffs.

The plaintiffs are represented by Rene 
B. Heinrich of Newport, Kentucky, and 
William Kash Stilz, Jr., of Covington, 
Kentucky. Davis is represented by 
Liberty Counsel and attorneys affiliated 
with that organization, which virtually 
guarantees that this ruling will be 
appealed to the 6th Circuit again, and 
that an ultimate ruling on the merits will 
have Davis knocking on the Supreme 
Court’s door again. ■

Arthur S. Leonard is the Robert 
F. Wagner Professor of Labor & 
Employment Law Emeritus at New York 
Law School.

Texas Court Blocks Investigation or 
Prosecution of Parents and Doctors for 
Providing Gender-Affirming Treatment 
for Transgender Youths
By Arthur S. Leonard

In February, Texas Attorney General 
Ken Paxton issued Opinion No. KP-
0401 at the request of a state legislator, 
asserting that parents and health care 
workers who provide gender-affirming 
treatment for transgender minors are 
engaging in “child abuse” in violation of 
Teas penal law. Acting immediately on 
the letter, Governor Greg Abbott issued 
a written directive (in the form of a letter) 
to the Texas Department of Family and 
Protective Services (DFPS) on February 
22, directing the Department to act 
consistently with Paxton’s opinion to 
immediately begin investigating parents 
and others believed to be providing such 
treatment, and to bring criminal actions 
to enforce the “child abuse” statute. On 
the same date, DFPS issued a statement 
incorporating the Governor’s directive. 
The speed with which all of this happens 
suggests a high degree of collaboration 
between Paxton, Abbott, and DFPS 
Commissioner Jaime Masters to act 
after proposed legislation to the same 
effect had not been approved by the 
legislature. “Jane Doe,” an employee of 
DFPS, the mother of a transgender youth 
(“Mary Doe”) who is receiving gender-
affirming treatment, was immediately 
suspended from her job (“administrative 
leave”) and subjected to investigation 
together with her husband, “John Doe.” 
ACLU of Texas and Lambda Legal 
quickly swung into action with local 
counsel, filing suit in the Travis County 
(Austin) District Court challenging the 
constitutionality of Abbott’s directive 
and DFPS’s actions and seeking a 
temporary restraining order (TRO).

On March 2, Travis County District 
Judge Amy Clark Meachum granted the 
motion for a TRO by plaintiffs Jane and 
John Doe, parents of minor Mary Doe, 
and of co-plaintiff Dr. Megan Mooney, 
who provides gender-affirming care to 
minors, in Doe v. Abbott, Case No. D-1-

GN-22-000977, 2022 WL 628912. The 
focus of Judge Meachum’s short opinion, 
which was based on assuming the truth of 
plaintiff’s allegations, was that plaintiffs 
“will suffer irreparable injury unless 
Defendants are immediately restrained 
from enforcing the Governor’s letter 
and the DFPS statement, both issued 
February 22, 2022, and which make 
reference to and incorporate Attorney 
General Paxton’s Opinion No. KP-
0401.” The court noted three aspects of 
irreparable injury for the Does: (1) Jane 
Doe being placed on administrative 
leave and at risk of losing her job; (2) 
the Does facing “imminent and ongoing 
deprivation of their constitutional 
rights, the potential loss of necessary 
medical care, and the stigma attached 
to being the subject of an unfounded 
child abuse investigation,” and (3) the 
likelihood that Jane Doe, if placed on 
a child abuse registry, could lose the 
ability to practice her profession and 
(3) both Does could “lose their ability 
to work with minors and volunteer in 
the community.” The court also found 
that Dr. Mooney “could face civil suit 
by patients for failing to treat them in 
accordance with professional standards 
and loss of licensure for failing to follow 
her professional ethics if she complies 
with Defendants’ orders and actions,” as 
well as possible criminal prosecution by 
the state “as set forth in the Governor’s 
letter.”

Judge Meachum issued a TRO 
limited in effect to the plaintiffs, which 
the state promptly appealed to the 
Court of Appeals of Texas in Austin. 
Meanwhile, Lambda and ACLU were 
receiving reports that investigations 
had been launched into other parents. 
On March 9, a three-judge panel of 
the 3rd Court of Appeals of Texas 
(Justices Byrne, Kelly, and Smith), 
issued a per curiam opinion granting a 
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motion by the appellees (the Does and 
Dr. Mooney) to dismiss the appeal for 
“want of jurisdiction.” Doe v. Abbott, 
2022 WL 710093, 2022 Tex. App. 
LEXIS 1607. The state argued that the 
district court did not have jurisdiction 
to hear this case or to grant temporary 
relief and that its grant of a TRO was 
necessarily a ruling rejecting the state’s 
jurisdictional argument, which it could 
appeal. The Court of Appeals disagreed 
with this contention, asserting that “a 
court does not necessarily reach the 
merits of a party’s claims by concluding 
that an applicant has made [the] 
preliminary showing and is entitled to 
a TRO.” Alternatively, the state argued 
that the TRO was in effect a temporary 
injunction (Texas nomenclature for what 
is called a preliminary injunction in the 
federal courts), and thus appealable. The 
state argued that the TRO altered the 
“status quo,” and was thus appealable. 
The Court of Appeals said, on the 
contrary, that the TRO was intended 
to preserve the status quo that existed 
before the controversy arose, pending a 
hearing on the motion for a temporary 
injunction. “The status quo,” wrote the 
court, “is the ‘last, actual, peaceable, 
non-contested status which preceded 
the pending controversy,’” quoting Clint 
Indep. Sch. Dist. V. Marquez, 487 S.W.3d 
538 (Tex. 2016). The TRO just returned 
the parties to the status that existed prior 
to issuance of the Paxton, Abbott and 
Martin documents pending a ruling by 
the trial court on the plaintiffs’ request 
for a temporary injunction, so it was not 
appealable as a temporary injunction.

Meanwhile, Judge Meachum quickly 
proceeded to a hearing on the request 
for a temporary injunction on March 
11, and promptly issued an opinion 
from the bench granting the requested 
temporary injunction, followed up later 
that afternoon with a written order. 
Doe v. Abbott, 2022 WL 831383 (Tex. 
Dist. Ct., Travis Co.). Judge Meachum 
found: “Plaintiffs state a valid cause 
of action against each Defendant 
and have a probable right to the 
declaratory and permanent injunctive 
relief they seek. For the reasons 
detailed in Plaintiffs’ Application and 
accompanying evidence, there is a 
substantial likelihood that Plaintiffs 

will prevail after a trial on the merits 
because the Governor’s directive is ultra 
vires, beyond the scope of his authority, 
and unconstitutional. The improper 
rulemaking and implementation by 
Commissioner Masters and DFPS 
are similarly void.” The judge found 
that “gender-affirming care was not 
investigated as child abuse by DFPS 
until after February 22, 2022,” and that 
“Governor Abbott and Commissioner 
Masters’ actions violate separation of 
powers by impermissibility encroaching 
into the legislative domain.” She 
indicated that the temporary injunction, 
which goes beyond protecting the 
individual plaintiffs, is ordered to 
remain in effect “while this Court, and 
potentially the Court of Appeals, and 
the Supreme Court of Texas, examine 
the parties’ merits and jurisdictional 
arguments.” 

Specifically, the temporary injunction 
restrains the state from “investigating 
reports in the State of Texas against any 
and all persons based solely on alleged 
child abuse by persons, providers or 
organizations in facilitating or providing 
gender-affirming care to transgender 
minors where the only grounds for the 
purported abuse or neglect are either 
the facilitation or provision of gender-
affirming medical treatment or the fact 
that the minors are transgender, gender 
transitioning, or receiving or being 
prescribed gender-affirming medical 
treatment.” The restraint also extends to 
“prosecuting or referring for prosecution 
such reports” and “imposing reporting 
requirements on persons in the State 
of Texas who are aware of others who 
facilitate or provide gender-affirming 
care to transgender minors solely 
based on the fact that the minors are 
transgender, gender transitioning, or 
receiving or being prescribed gender-
affirming medical treatment.” 

Judge Meachum set a trial date on 
the merits of the case for July 11, 2022, 
exactly four months from the date of her 
order, which means a tight discovery 
schedule for the parties prior to trial. 
The state filed an immediate appeal 
the next morning with the 3rd Court 
of Appeals, with Paxton releasing a 
statement that the appeal “superseded” 
Judge Meachum’s temporary injunction 

order, and he asserted that investigations 
would continue. The plaintiffs sought 
“emergency relief” from the Court 
of Appeals, asking it to reinstate the 
temporary injunction. The state argued 
in response that the Court of Appeals 
did not have jurisdiction to do so, but the 
court was not deterred, issuing another 
per curiam opinion, which was ordered 
to be published on March 21. Doe v. 
Abbott, 2022 WL 837956, 2022 Tex. 
App. LEXIS 1927. 

The Court of Appeals, quoting prior 
Texas cases, said that the pertinent 
rule gives the court “great flexibility 
in preserving the status quo based on 
the unique facts and circumstances 
presented,” and once again quoting the 
definition of “status quo” from its earlier, 
March 9, ruling (see above). “One of the 
orders we may issue under Rule 29.3 
to maintain the status quo and prevent 
irreparable harm is an order reinstating 
a suspended injunction,” wrote the 
court. After reviewing the requirements 
for the issuance of temporary relief, the 
court said: “In this case, the trial court 
reviewed the evidence and concluded 
that appellees had established a probable 
right to recovery on their claims. It 
further concluded that the appellees had 
made a sufficient showing that allowing 
appellants to follow the Governor’s 
directive pending the outcome of this 
litigation would result in irreparable 
harm. Having reviewed the record, we 
conclude that reinstating the temporary 
injunction is necessary to maintain the 
status quo and preserve the rights of all 
parties. Therefore, without regard to the 
merits of the issues on appeal, which 
are not yet briefed to this Court, we 
exercise our discretion under Rule 29.3 
to reinstate the injunction as issued by 
the district court on March 11, 2022.”

The politics and timing of all this 
is noteworthy. The issue of gender 
transition for minors is being seized 
upon as a “wedge issue” by Republican 
social conservatives who did not get 
enough votes to push a measure on 
this through the Republican-controlled 
Texas legislature. At the time Paxton 
issued his Opinion, primary elections 
were looming for both Paxton and 
Abbott, during which the hard-
core Republican social conservative 
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voters would likely determine the 
outcome, and both faced opposition for 
renomination. Abbott, in particular, was 
concerned about winning renomination 
in light of his loss of popularity due to 
pandemic measures he had ordered that 
ran contrary to the perceived views 
of his electoral base, as well as his 
feckless handling of widespread power 
outages due to the failure of the state 
to take steps to adapt its power grid 
to the vicissitudes of extreme weather 
as a result of climate change. (Despite 
extreme fires, heat, cold, flooding and 
snow and ice storms, Texas Republicans 
as a group apparently still contest 
whether anything unusual is going on 
that would require affirmative action 
by the state.) Abbott’s highly publicized 
action in this case was calculated to fire 
up his base to turn out in the primary, 
and it apparently succeeded in that. He 
was handily renominated, as was Paxton. 
Some commentators harshly criticized 
Abbott and Paxon for using transgender 
youth and their parents as pawns in a 
political game to win renomination, 
but such criticisms evidently didn’t 
cut much ice with the voters they were 
seeking to motivate.

Another aspect of the politics has 
to do with the political geography of 
Texas. Although Republicans have been 
winning statewide electoral contests and 
controlling the legislature statewide-
elected Supreme Court for decades, 
there are pockets of progressive voters, 
especially in Austin, the capital of the 
state, Houston, and San Antonio. Suits 
against the governor and heads of state 
departments can be brought in Austin, 
where the local state courts tend to be 
populated by locally elected Democratic 
judges. That gave the plaintiffs a good 
head start in this case, as did the all-
Democratic panel of the 3rd Court 
of Appeal. But all the justices of the 
Supreme Court are Republicans who 
were initially appointed by Rick Perry 
or Greg Abbott to fill vacancies and 
subsequently elected to full terms. What 
may happen if this case ends up in the 
Texas Supreme Court is anybody’s 
guess.

But the Texas Supreme Court may 
not have the last word, as the Biden 
Administration has weighed in by 

pointing out that what Texas is doing 
here can be challenged under the 14th 
Amendment – Judge Meachum referred 
to constitutional rights in her findings 
on the TRO and temporary injunction 
rulings – so a grant of permanent 
injunctive relief by the trial court and/or 
the Court of Appeals, if reversed by the 
Supreme Court, could result in a petition 
for certiorari to the U.S. Supreme 
Court on issues of constitutional rights 
and federal preemption (Affordable 
Care Act, for example), assuming 
that plaintiffs will at all stages of the 
litigation assert federal statutory and 
constitutional claims as part of their 
case. 

The Westlaw version of the Court 
of Appeals order of March 21 lists the 
following counsel for plaintiffs, some 
of whom are affiliated with ACLU or 
Lambda and others being local Texas 
counsel, but the opinion we obtained 
does not specify the organizations or 
firms with which each is affiliated: 
Maddy R. Dwertman, Chase Strangio, 
Karen L. Loewy, James D. Esseks, Brian 
Klosterboer, M. Currey Cook, Shelly 
L. Skeen, Paul Castillo, Camilla B. 
Taylor, Anjana Samant, Kathleen L. Xu, 
Nischay Bhan, Andre Segura, Nicholas 
Guillory, Derek McDonald, and Omar 
Gonzalez-Pagan. A protective order 
of March 11 shielding the identities of 
the Does was signed for plaintiffs by 
Brandt Thomas Roessler, a Texas state 
bar member with Baker Botts LLP. 
Evidently, it takes a village to litigate 
this case! ■

Supreme Court 
Denies Certiorari 
in Seattle’s Union 
Gospel Mission, 
Evading Ruling 
on Expansive 
Ministerial 
Exemption Claim
By Arthur S. Leonard

On March 21, the U.S. Supreme Court 
denied a petition for certiorari filed by 
Alliance Defending Freedom (ADF) 
in Seattle’s Union Gospel Mission v. 
Woods, No. 21-144, declining to review 
the Washington Supreme Court’s ruling 
in Woods v. Seattle’s Union Gospel 
Mission, 481 P.3d 1060 (Wash. 2021). 

ADF has a long-term goal of getting 
the Supreme Court to hold that the 
1st American Free Exercise Clause 
privileges religious organizations to 
discriminate against employees and 
applicants on any religiously-related 
ground, by getting the Court to agree to 
Justice Samuel Alito’s contention that 
the so-called “ministerial exception” 
applies to all employees who are in any 
way involved in advancing the religious 
goals of the organization. 

In this case, Matthew S. Woods, a 
lawyer who had volunteered for the 
legal services program for poor people 
operated by Seattle’s Union Gospel 
Mission, inquired about a full-time 
staff position that had been announced 
as open. When he disclosed that he is 
bisexual and has a male partner, he 
was told his application would not be 
accepted because of SUGM’s religious 
doctrine. He sued under Washington’s 
anti-discrimination law, which includes 
sexual orientation as a forbidden 
ground of discrimination, but also has a 
broadly worded exemption of religious 
organizations. There is no dispute that 
Seattle’s Union Gospel Mission is a 
religious organization, and it claims 
that its legal services program is just 
one aspect of its overall religiously-
based mission to serve the poor and 
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Third Circuit 
Reinstates 
Religious 
Discrimination 
Claims of Anti-
LGBT New Jersey 
Foster Parents
By Matthew Goodwin

On March 1, 2022, a three-judge 
panel of the U.S. Court of Appeals for 
the 3rd Circuit revived three religious-
freedom based claims asserted by an 
anti-LGBT New Jersey couple who 
claimed that the state had improperly 
revoked their foster care license and 
removed a foster child from their home 
because of their religious opposition 
to same-sex marriage. Lasche v. New 
Jersey, 2022 U.S. App. Lexis 5364; 
2022 WL 60425.

Specifically, the court reinstated and 
remanded the couple’s 42 U.S.C. § 1983 
claim of First Amendment retaliation 
for revocation of their foster license; 
their 42 U.S.C. § 1985(3) claim of a 
conspiracy by defendants against them 
based on their religious beliefs; and 
their state law claim alleging violation 
of New Jersey’s anti-discrimination 
statute.

The facts of the case began in 2017, 
when two children—identified only as 
Child 1 and Child 2 in the opinion—
were placed with New Jersey foster 
parents, plaintiffs Michael and Jennifer 
Lasche. According to the opinion, the 
Lasches “ . . . have traditional values 
about family, marriage and sex” and, 
more particularly, oppose same-sex 
marriage on religious grounds. The 
Lasches had served as foster parents in 
New Jersey for over ten years.

Following foster placement, the New 
Jersey Division of Child Placement and 
Permanency (“DCPP”) caseworkers 
informed the Lasches that they were 
under consideration to adopt the 
children. However, a few weeks later, 
the caseworkers also relayed to the 
Lasches that a couple in Illinois was 

bring them to Christ, with the staff 
lawyers expected to play an active role 
in that mission. Woods contended that 
the provision of legal services to poor 
people is not a religious activity. 

The state trial judge agreed with 
SUGM and dismissed the case pursuant 
to the statutory total exemption of 
religious organizations. On appeal, 
the Washington Supreme Court ruled 
that the total exemption provision 
conflicted with other provisions of the 
state constitution, so that Wood would 
have a cause of action under the anti-
discrimination law unless the job in 
question would be deemed “ministerial” 
under the 1st Amendment, and the court 
remanded for fact-finding on that issue 
by the trial court. 

In its Petition, ADF asked the Supreme 
Court to determine (1) whether the 1st 
Amendment protects the Mission’s right 
“to hire coreligionists,” (2) whether 
denying SUGM “a total exemption 
that the state grants to secular, small 
businesses violates the Free Exercise 
Clause,” and whether the Washington 
Supreme Court’s decision showed at 
least a “slight suspicion of hostility to 
religious beliefs” by “deleting the total 
exemption the legislature bestowed.” 

Employment discrimination laws 
frequently include an exemption for 
very small businesses, so an affirmative 
answer to the second question would 
virtually extend a total exemption to 
religious organizations from compliance 
with anti-discrimination laws in any 
jurisdiction which exempts very small 
businesses. 

The Supreme Court denied 
certiorari without explanation, although 
an explanation may be inferred from 
the “Statement of Justice Alito, with 
whom Justice Thomas joins,” which was 
attached to the cert denial, 2022 WL 
827849. Justice Alito, unsurprisingly, 
sympathizes with SUGM’s (and ADF’s) 
broad view of the right of religious 
organizations to discriminate against 
whomever they want so long as the 
discrimination is religiously motivated, 
since, as per his opinion from the 
Court in Our Lady of Guadalupe 
School v. Morrissey-Berru, 591 U.S. – 
(2020), when a religious organization 
undertakes an activity, anybody 

involved in carrying out that activity is 
presumptively engaged in the religious 
mission of the organization. However, 
he doesn’t dissent from the denial of 
certiorari, presumably going along 
with his colleagues’ view that granting 
the petition would be premature at this 
stage of the case when the Washington 
Supreme Court has given SUGM an 
opportunity to prove to the trial court 
that the “ministerial exception” applies 
to staff attorneys for SUGM’s legal 
services program. If SUGM loses 
that issue below, an appeal based on a 
hearing record with factual findings 
by the trial court might ultimately 
be appealed to the Supreme Court, 
providing an opportunity for the super-
charged free exercise majority on the 
Court to address the issue. ■
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interested in possibly adopting Child 
1 and 2, along with their three other 
siblings. 

At some juncture, the Lasches 
learned from the foster parents of 
the other siblings—rather than the 
DCPP caseworkers—that the Illinois 
couple were two wealthy gay men. 
The opinion seems to imply that the 
caseworkers were concealing this 
fact from the Lasches. A few days 
after this discovery by the Lasches, a 
case worker came to their home and 
questioned Child 1 “about whether 
she would change her religious beliefs 
about homosexual conduct—which she 
held before meeting the Lasches—if 
she were placed with another family. 
About four months later, for reasons 
that remain confidential, the Lasches 
and DCPP agreed that [Child 2] should 
be removed from the Lasches’ home.”

There was an adoption hearing 
in June of 2018, by which time the 
Illinois couple indicated they were not 
interested in adopting any of the five 
siblings. According to the opinion, 
“[a]fter that hearing, inquiries about 
the Lasches’ religious beliefs [by 
DCPP] intensified.” The caseworkers 
allegedly discussed with Child 1’s 
therapist the Lasches’ “ideas about 
same-sex couples.” The caseworker 
also told Child 1 that “ . . . the Lashes 
could not ‘meet her needs,’” all of 
which the opinion seems to imply was 
possibly an effort to encourage Child 
1 to oppose adoption by the Lasches. 
Thereafter, the caseworker suggested to 
the Lasches that Child 1 be transitioned 
to her brother’s foster home, which 
“news came as a surprise to Jennifer 
Lasche because she was under the 
impression that since adoption by the 
Illinois couple was no longer an option, 
the children would be adopted by their 
current foster families.”

DCPP then held a meeting with the 
Lasches, the “central topic” of which 
was the “Lasches’ religious beliefs 
about the sinfulness of homosexual 
conduct.” DCPP “sought assurance 
from the Lasches that they would not 
reject [Child 1] if she ever decided to 
explore her sexuality.” At that meeting, 
the caseworkers apparently told the 

Lasches that “their religious beliefs 
were a problem.”

In July of 2018, DCPP sought 
removal of Child 1 from the Lasches’ 
custody over the objection of Child 1’s 
law guardian and without providing 
Lasches statutorily required notice. The 
following day, Child 1 was removed 
from the Lasches’ home and placed in 
Child 2’s foster home. 

Finally, in October of 2018, the 
Lasches learned during an annual 
inspection for renewal of their foster-
parent license that such license had, in 
fact, been suspended with no notice or 
explanation.

The Lasches sued in New Jersey 
state court and the defendants removed 
the case to the U.S. District Court 
based on federal-question jurisdiction, 
as the Lasches’ primary claims were 
under 42 USC § 1983 and §1985(3). 
Named defendants were DCPP and the 
individual caseworkers.

The defendants moved to dismiss, 
and the district court granted that 
motion, dismissing with prejudice the 
§1983 and §1985(3) claims. There was 
further motion practice in the district 
court as plaintiffs sought to amend 
portions of the complaint that had not 
been dismissed; however, those motions 
ultimately failed and the appeal to the 
Third Circuit ensued.

Unlike the district court, the 3rd 
Circuit panel deciding the appeal held 
that plaintiffs had plausibly alleged a 
claim under the First Amendment that 
revocation of their foster license was 
retaliation against them for their views 
on same-sex marriage. However, the 
panel agreed with the district court’s 
dismissal of the claim alleging removal 
of Child 1 from the Lasches’ home was 
not retaliation. 

The opinion laid out the rubric for 
assessing a First Amendment retaliation 
claim: it must allege (1) constitutionally 
protected conduct; (2) retaliatory action 
that would deter a person of “ordinary 
firmness” from exercising constitutional 
rights; and (3) a causal link between 
the conduct and the alleged retaliatory 
action.

The district court and the 3rd Circuit 
agreed that the Lasches engaged in 

constitutionally protected conduct: 
holding certain religious beliefs satisfies 
this element. The 3rd Circuit was more 
forceful and explicit than the district 
court opinion on this score, writing “[w]
ith respect to belief, the Lasches identify 
their religious opposition to same-sex 
marriage as constitutionally protected. 
That is correct: the Free Exercise Clause 
provides an absolute right to hold 
religious beliefs.” 

The 3rd Circuit, in contrast with 
the district court, wrote that the 
“Lasches also allege a plausible claim 
of retaliation for sharing their views on 
same-sex marriage with [Child 1].” The 
district court opinion had stated: “[a]
lthough Plaintiffs have an absolute right 
to practice whatever religious beliefs 
they choose, their right to free exercise 
does not, necessarily, permit them to 
engage in religious practice and share 
their beliefs with [Child 1] who was not 
Plaintiffs’ adoptive child and Plaintiffs 
were not her legal guardian.”

Here, the 3rd Circuit cited Obergefell 
v. Hodges, 576 U.S. 644 (2015), for 
the proposition that “ . . . the First 
Amendment ensures ‘that religions, and 
those who adhere to religious doctrines, 
may continue to advocate with utmost, 
sincere conviction that, by divine 
precepts, same-sex marriage should not 
be condoned’”. The court wrote that “ 
. . . the individual-capacity defendants 
do not identify a neutral, generally 
applicable basis for their treatment of the 
Lasches. Nor is such a reason apparent 
from the pleadings. For instance, the 
Lasches’ actions do not conflict with the 
biological parents’ rights because [Child 
1’s] father’s rights were terminated and 
her mother abandoned her parental 
rights.” In this section of the opinion 
the 3rd Circuit cited other well-known 
Supreme Court jurisprudence affecting 
LGBT rights including Fulton v. City 
of Philadelphia, 141 S. Ct 1868 (2021) 
and Masterpiece Cakeshop, Ltd. v. Colo. 
Civ. Rts. Comm’n, 138 S. Ct. 1719 (2018). 

Yet, it is not clear from the opinion 
nor the district court’s opinion exactly 
what the Lasches claimed was the 
objectionable treatment they suffered 
at the hands of the individual capacity 
DCPP defendants. Nonetheless, the 
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3rd Circuit panel concluded that “the 
Lasches plausibly allege that they 
engaged in constitutionally protected 
conduct by sharing their religious views 
on same-sex marriage with [Child 1].” 

The 3rd Circuit opinion is also 
somewhat unsatisfying in its discussion 
of why the Lasches plausibly allege 
retaliatory action against them based 
on the First Amendment. The opinion 
states that removing a child from foster 
parents’ care and suspending their 
foster license would “deter people ‘of 
ordinary firmness from exercising 
[their] constitutional rights,’ and for 
that reason they qualify as retaliatory.” 
The opinion then addresses causation, 
stating that the Lasches had plausibly 
alleged causation through recitation 
of the temporal proximity between the 
Lasches’ exercise of protected conduct 
and the alleged retaliatory action of 
suspending the foster license. 

However, despite having identified 
the protected conduct the Lasches 
had engaged in as “holding religious 
beliefs” and sharing those beliefs with 
Child 1, the opinion states “[w]ithin a 
month of the same-sex couple’s decision 
not to adopt the foster children, the 
individual defendants failed to provide 
the statutorily required notice of a 
family court hearing, and they obtained 
a court order at that hearing to remove 
[Child 1] from the Lasches. That timing 
is unusually suggestive. The DCPP’s 
decision to suspend the Lasches’ foster 
parent license is further removed 
temporally. But in light of the prior 
pattern of antagonism regarding the 
family court hearing and the removal of 
foster Child 1, the timing of those events 
is still suggestive of retaliation.”

It is not explicit anywhere in the 
opinion why DCPP or the individual 
defendants would have taken retaliatory 
actions against the Lasches based on the 
same-sex couple’s decision not to adopt 
all five siblings. Perhaps the implication 
is that the same-sex couple chose not to 
adopt all five children because Child 1 
had shared with them Child 1’s views on 
same-sex marriage. But the opinion is 
clear that Child 1 held views on same-
sex marriage before being fostered by 
the Lasches. It is hard, if not impossible, 
to understand the supposed link of 

causation the court infers concerning 
the retaliation claim given the text of the 
opinion.

As with the § 1983 retaliation claim, 
the district court and 3rd Circuit panel 
agreed on the elements of §1985(3) 
conspiracy claim: a plaintiff need allege 
“(1) a conspiracy; (2) for the purpose of 
depriving either directly or indirectly, 
any person or class of persons of the 
equal protection of the laws, or of equal 
privileges and immunities under the 
laws; and (3) an act in furtherance of 
the conspiracy; (4) whereby a person 
is injured in his person or property or 
deprived of any right or privilege of 
a citizen of the United States.” There, 
however, the agreement ends between 
the courts.

The district court wrote that the 
Lasches’ conspiracy claim failed for the 
same reason as their Equal Protection 
claim, i.e., the Lasches did not allege 
they were treated differently than 
any comparable or similarly situated 
individuals. Moreover, the district court 
found that the Lasches “have not alleged 
any facts suggesting an agreement or 
concerted action among the ‘Individual 
Defendants”, i.e. there was no “meeting 
of the minds” among the relevant 
individual defendants to remove Child 1 
from the Lasches’ home or rescind the 
Lasches’ foster care license. 

The 3rd Circuit panel, by contrast, 
found a conspiracy (element 1) in the 
fact that caseworkers met together with 
the Lasches and told them that their 
“religious beliefs were a problem.” The 
second element, dubbed a “mental-state 
requirement,” was satisfied by this same 
allegation because “ . . . . they support 
the inference that the Lasches’ religious 
belief against same-sex marriage was 
the characteristic that motivated the 
conspirators to invidiously discriminate 
against them.” The third element was 
met by failure to notify the Lasches of 
proceedings to remove Child 1 from 
their custody; the fourth element was 
met because the Lasches’ right to 
free exercise of religious beliefs was 
burdened, i.e., the requisite injury. 

Thus, although the district court read 
the conspiracy allegations as conclusory, 
the 3rd Circuit panel reversed and 
remanded.

The district court rejected the 
Lasches’ state law claims under New 
Jersey’s anti-discrimination statute on 
the basis that “DCPP as an entity is 
not a place of public accommodation.” 
The 3rd Circuit panel wrote, “[a]s an 
ordinary interpretation of statutory text, 
that conclusion appears reasonable: 
the premises of the DCPP may be 
places of public accommodation, but 
that does not mean that DCPP’s entire 
operations would also constitute such 
a place.” But, the court nevertheless 
reversed and remanded on this claim 
as well, indicating its obligation, when 
exercising supplemental jurisdiction, to 
“decide substantive issues as the fourm 
state’s supreme court ‘would rule if it 
were deciding [the] case.’” The opinion 
concluded that New Jersey’s Supreme 
Court would, indeed, deem DCPP a 
place of public accommodation and so 
this claim survived as well.

Notwithstanding the above, the 
Lasches’ Equal Protection claim was 
not resurrected by the 3rd Circuit, on 
the basis that the Lasches had alleged 
“ . . . commonality at a very general 
level (status as foster parents), and their 
statement is based on a small sample size 
of a large group (the foster parents that 
they personally know).” The Lasches 
had claimed their treatment by DCPP 
was different than DCPP’s treatment 
of other foster parents with whom they 
were acquainted and that there must have 
“been hundreds of foster parents who 
were alike in all relevant respects except 
for the belief that homosexual conduct 
is a sin and that DCPP permitted those 
foster parents to adopt a foster child or 
did not suspend those foster parents’ 
license.” This was too speculative 
according to the opinion to be a plausible 
allegation to survive a motion to dismiss.

The opinion was written by Judge 
Peter Phipps, an appointee of President 
Trump. The other two judges on the 
appellate panel were Judge Hardiman 
and Judge Cowen, appointed by 
Presidents George W. Bush and Reagan 
respectively.  ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New York 
City, specializing in matrimonial and 
family law.
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Dodging Transgender Federal Inmate’s Protection from 
Harm Appeal, Tenth Circuit Leaves Open Season for Assaults 
on Federal LGBT Inmates
By William J. Rold

Over a year ago, Law Notes reported 
“Federal Courts in Colorado Restrict 
Eighth Amendment Claims of Federal 
Prisoners” (March 2021, pages 17-18), 
describing Rios v. Redding, 2021 U.S. 
Dist. LEXIS 20183, 2021 WL 365840 
(D. Colo, Feb. 3, 2021), where the District 
Court declined to imply a remedy for 
protection from harm under the Eighth 
Amendment, as the Supreme Court did 
for the transgender inmate in a federal 
penitentiary in Indiana in Farmer v. 
Brennan, 511 U.S. 825 (1994). Trans 
inmate Divinity Rios’ case was one of at 
least three from the District of Colorado 
with the same holding. See also, Ajaj v. 
United States, 2020 U.S. Dist. LEXIS 
25649, 2020 WL 5758521, at *10 (D. 
Colo. Sept. 28, 2020) (finding no Bivens 
remedy for failure-to-protect claim 
based on plaintiff’s label of a “snitch”); 
Abdo v. United States, 2019 U.S. Dist. 
LEXIS 213654, 2019 WL 6726230, *6 
(D. Colo. Dec. 11, 2019) (finding failure 
to intervene claim presents a prohibited 
new Bivens context). 

The District Court for Colorado has 
been issuing decisions restricting the 
application of implied constitutional 
remedies for deliberate indifference to 
safety of federal inmates under Bivens 
v. Six Unknown Fed. Narcotics Agents, 
403 U.S. 388 (1971), since the Supreme 
Court limited Bivens remedies in Ziglar 
v. Abbasi, 582 U.S. ___, 137 S. Ct. 1843, 
1855 (2017). The Federal Bureau of 
Prisons [“BOP”] has several facilities 
in Colorado, including its Supermax 
(“AdMax”) Facility in Florence, its 
Federal Correctional Institution in 
Englewood, and its Training Academy in 
Aurora. Colorado is also the headquarters 
for the Department of Justice’s National 
Institute of Corrections. The article last 
year ended with an appeal for appellate 
counsel for Rios.

Rios found counsel, and a robust 
amicus strategy emerged. Unfortunately, 
this led to the unpublished decision in 
Rios v. Redding, 2022 WL 842749 (10th 

Cir., Mar. 22, 2022), by Circuit Judge 
Robert Edwin Bacharach (Obama), for 
himself and Circuit Judges Harris L. 
Hartz (G.W. Bush) and Carolyn Baldwin 
McHugh (Obama). The court affirmed 
dismissal based on qualified immunity 
– saying Rios did not plead an adequate 
claim for protection from harm – and 
declined to reach the Bivens/Ziglar 
implied cause of action issue. This 
writer read the briefs and listened to oral 
argument, trying to discern why this 
case went “sideways” and concluding 
that the reason the court did what it did 
was because it could.

Rios’ pro se complaint in the 
District Court pled that she is an 
openly transgender inmate who was 
incarcerated in a men’s federal prison 
in Colorado. She was extorted for sexual 
“favors,” to avoid beatings, sexual 
assaults, or death. She sought protection, 
and BOP officials placed her in protective 
custody for about 25 days. Then they 
returned her to population, where the 
extortion resumed, and she was sexually 
assaulted. The court puts it this way: 
“She requested protective custody after 
allegedly being forced to perform sexual 
acts on other inmates. Officials granted 
the request, transferring Ms. Rios from 
general population to a special housing 
unit. Three prison investigators then 
interviewed Ms. Rios and recommended 
that she return to the general population. 
After authorities adopted the 
recommendation and returned Ms. Rios 
to the general population, she allegedly 
suffered another sexual assault.” [Note: 
The factual recitations in the opinion 
supposedly come from the Complaint. 
But Ms. Rios’ facts are couched as 
“alleged” or “allegedly” and the BOP’s 
facts are presented as declarative 
statements. This pattern continues 
throughout the opinion.]

Concerning the “investigation,” Rios’ 
pleading says defendants “inexcusably 
failed to initiate and conduct a fair, 
rational, plausible, and legitimate 

PREA [Prison Rape Elimination Act] 
investigation of the sexual assaults, 
extortion, and threat of bodily harm to 
plaintiff.” They “humiliated, degraded, 
and disparaged plaintiff for being a 
transgender inmate.” They “went so 
far as to laugh and make jokes.” 20-
cv-1775, Docket No. 1 (6/16/20) at 
5-6, 8, 18. None of this is mentioned 
by the Circuit court. Because of this 
approach to the investigation, Rios pled 
that the defendants were “neglecting to 
adequately comprehend and realize the 
seriousness of the situation.” The Court 
of Appeals seizes on this phraseology 
as fatal to an Eighth Amendment 
claim, since it is an “admission” that 
the defendants were not deliberately 
indifferent because they were “merely” 
negligent or did not know of the risk, 
when Farmer requires heightened mens 
rea. 

In doing so, the court takes this 
language from the pro se Complaint out 
of context, because giving it all favorable 
inferences in context would render the 
conduct reckless, satisfying Farmer. 
A classic example of the difference 
between malpractice (negligence) 
and deliberate indifference to serious 
medical care issues is illustrative: if 
a surgeon mistakenly amputates the 
wrong leg, that is malpractice. If the 
same surgeon jokes about illegible 
handwriting, randomly picks a leg to 
amputate, and guesses wrong – that is 
deliberate indifference. In context, Rios’ 
allegations fall into the latter category. 
Appellate counsel for Rios referred 
Judge Hartz to the contextual pages 
of the Appendix where these details 
appear when he raised this point in a 
brief minute devoted to the issue in 45 
minutes of argument. 

There was no other clue that this is the 
direction the court would take. Worse, 
the Circuit held that the pleading “defect” 
could not be cured by an amendment to 
the Complaint on remand, declaring that 
the matter had been adequately briefed, 
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that all facts had been developed, and 
that Rios did not seek to amend on this 
basis below. The court was wrong, for 
several reasons. 

U.S. Magistrate Judge Michael 
E. Hegarty, who had the case for 
all purposes below, dismissed with 
prejudice and without leave to amend 
because his ruling on Bivens was a 
dispositive legal bar that could not be 
“cured” – so amendment was “futile.” 
This is not true of a failure to state a 
claim about subjective intent under 
Farmer, which is the grounds for the 
affirmance. 

In the Tenth Circuit, there is close to 
a presumption that a pro se inmate gets 
at least one chance to amend. Perkins v. 
Kansas DOC, 165 F.3d 803, 811 (10th 
Cir. 1999); accord Gee v. Pacheco, 
627 F.3d 1178, 1182 (10th Cir. 2010). 
This is particularly important where, 
as here, deliberate indifference turns 
on subjective intent. Hunt v. Uphoff, 
199 F.3d 1220, 1224 (10th Cir. 1999) 
(remanding for factual development of 
deliberate indifference claim because 
of unclear record). Although it is rarely 
cited for this point, the Supreme Court 
similarly remanded for consideration 
of factual development of state of mind 
and plausibility in Ashcroft v. Iqbal, 556 
U.S. 662, 1295 S. Ct. 1934, 1954 (2009).

The Tenth Circuit cites Gutierrez 
v. Peters, 111 F.3d 1364, 1374 (7th 
Cir. 1997), in support of its Eighth 
Amendment affirmance on qualified 
immunity. But the inmate in Gutierrez 
“plead himself out of court” by 
detailing ten months of treatment for 
a recurring cyst infection – a course 
of medical care inconsistent on its 
face with deliberate indifference. The 
Circuit also cites Truman v. Orem 
City, 1 F.4th 1227, 1229, 1235 (10th 
Cir. 2021), but Truman is again very 
different. Truman was filed after two 
criminal trials. In the second criminal 
trial, where Truman was acquitted, he 
was able to show that the defendant 
police and prosecutor had framed him 
in the first trial. The Circuit allowed his 
civil case for damages to proceed over 
defendants’ objections. In yet another 
cited case, Workman v. Jordan, 958 F.2d 
332, 336 (10th Cir. 1992), the court ruled 
that qualified immunity was subject to 
interlocutory appeal, but it remanded 

for the district judge to make a ruling 
in the first instance, because the facts 
were insufficiently developed. Finally, 
the Circuit cites Jackson v. Marion 
County, 66 F.3d 151, 154-54 (7th Cir. 
1995), as support for the application 
of qualified immunity. This case dealt 
with municipal liability under Monell, 
and local governments do not have 
qualified immunity under Leatherman 
v. Tarrant County, 507 U.S. 153, 166-67 
(1993). In addition, in Jackson, Judge 
Posner concedes that his ruminations 
about municipal liability and prolix 
pleadings are dicta, since he concludes 
by writing: “for reasons explained in 
an unpublished order issued this day, 
the suit was properly dismissed, in its 
entirety, on other grounds.” This writer 
wonders if a clerk actually read these 
cases.

The cases the Tenth Circuit cites for 
using its discretion to affirm on other 
grounds are also poorly chosen. United 
States v. Nelson, 868 F.3d 885, 891 (10th 
Cir. 2017), was another criminal case. 
The lower court accepted a guilty plea, 
but it allowed the defendant to reserve a 
search and seizure issue for appeal. The 
Circuit ruled that it could not resolve 
the Fourth Amendment issue without 
remand for factual development of the 
proximity to the defendant of the area 
claimed to have been searched incident 
to arrest. [Did anyone read this one?] 
The court also relied on Harvey v. 
United States, 685 F.3d 939, 950 n.5 
(10th Cir. 2012). Harvey was a summary 
judgment case, in which the issue on 
appeal (a conflict of laws question about 
statute of limitations) was skipped 
because the plaintiff failed to provide 
expert evidence to support his medical 
malpractice claim, as required by both 
jurisdictions. 

The Tenth Circuit found that “Ms. 
Rios conceded in the complaint that 
the investigators failed to recognize 
the seriousness of the danger.” Failing 
to recognize a danger that is “obvious” 
satisfies Farmer. 511 U.S. at passim 
(“obvious” mentioned 22 times in 
opinion). Favorable inferences from 
the whole Complaint suggest that 
defendants were too busy laughing and 
dismissing this transgender woman’s 
plight to “recognize the seriousness of 
the danger.” 

Federal pattern jury instructions, 
for cases in which “knowledge” is an 
element, include what is colloquially 
called the “ostrich” instruction. 
Tenth Circuit Criminal Pattern Jury 
Instruction 1.37 addresses “knowingly,” 
and it provides, in part: “Although 
knowledge on the part of the defendant 
cannot be established merely by 
demonstrating that the defendant 
was negligent, careless, or foolish, 
knowledge can be inferred if the 
defendant deliberately blinded himself 
to the existence of a fact. Knowledge can 
be inferred if the defendant was aware 
of a high probability of the existence 
of [the fact], unless the defendant did 
not actually believe [the fact].” Where 
there are “suspicious circumstances,” 
the jury may look upon the “charade 
of ignorance as circumstantial proof of 
knowledge.” United States v. Francisco-
Lopez, 939 F.2d 1405, 1415 (10th Cir. 
1991) (internal cites and quotations 
omitted). If this instruction satisfies 
“beyond a reasonable doubt” standard 
of proof, it would necessarily meet a 
“preponderance of the evidence” test. 

Rios argued that her risk was 
“obvious,” and the Circuit concedes that 
defendants knew she was transgender, 
with a history of sexual assaults by other 
inmates, and had requested continued 
protection. This prompted Judge 
McHugh to observe at oral argument 
that this case seems like Farmer. The 
Circuit nevertheless unanimously 
granted qualified immunity because, 
quoting from Farmer, 511 U.S. at 844: 
“[T]hese allegations reflect only the 
investigators’ knowledge of facts that 
could imply a risk, not the investigators’ 
actual recognition of the risk. The 
investigators wouldn’t have incurred 
liability if they ‘knew the underlying 
facts but believed (albeit unsoundly) 
that the risk to which the facts gave rise 
was insubstantial or nonexistent.’” 

Had the court stayed in its lane and 
remembered that this evaluation is the 
jury’s job, it might have quoted what 
Farmer said in the same paragraph, just 
before the excerpt: “Because, however, 
prison officials who lacked knowledge 
of a risk cannot be said to have inflicted 
punishment, it remains open to the 
officials to prove that they were unaware 
even of an obvious risk to inmate health 
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or safety. That a trier of fact may infer 
knowledge from the obvious, in other 
words, does not mean that it must do so. 
Prison officials charged with deliberate 
indifference might show, for example, 
that they did not know of the underlying 
facts indicating a sufficiently substantial 
danger and that they were therefore 
unaware of a danger, or that they knew 
the underlying facts but believed (albeit 
unsoundly) that the risk to which the 
facts gave rise was insubstantial or 
nonexistent.” This is the whole quote. 

Farmer was remanded for factual 
development. The Supreme Court 
rejected a request to affirm for other 
reasons. 511 U.S. at 848-51. Here, 
the Tenth Circuit not only failed to 
give Rios the favorable inference she 
was due; it affirmatively gave it to the 
moving parties. 

It is a shame that the Tenth Circuit 
dodged the Bivens question, because 
Colorado courts will continue to 
dismiss cases brought by battered and 
sexually assaulted LGBT prisoners and 
others. Kansas’ notorious Leavenworth 
penitentiary is in the Tenth Circuit. The 
better resolution of Bivens/Ziglar is 
found in the Third Circuit’s decision in 
Bistrian v. Levy, 912 F.3d 79, 88 (3d Cir. 
2018) (“Prisoner-on-prisoner violence is 
not a new context for Bivens claims.”) 

Rios was represented by the 
McArthur Justice Center (Washington, 
DC). There were two amicus briefs filed 
in support of Ms. Rios: one from a group 
of correctional officials filed by Harvard 
Law School; and one from a consortium 
of advocates that included Black & 
Pink National, Center for Constitutional 
Rights, Dee Farmer, GLBTQ Legal 
Advocates and Defenders, Justice 
Detention International, Lambda 
Legal Defense and Education Fund, 
Muslim Alliance for Sexual and Gender 
Diversity, National Center for Lesbian 
Rights, National Center for Transgender 
Equality, Transgender Law Center, 
and Transgender Legal Defense & 
Education Fund. ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care. 

10th Circuit Panel Finds Well-
Documented Persecution of 
Transgender Women in Honduras, 
Reversing Board of Immigration 
Appeals in Asylum Case
By Arthur S. Leonard

Reversing the Board of Immigration 
Appeals (BIA) and an Immigration 
Judge (IJ), a panel of the U.S. Court of 
Appeals voted 2-1 in Gonzalez Aguilar 
v. Garland, 2022 WL 905384, 2022 U.S. 
App. LEXIS 8183 (March 29, 2022), 
found that “any reasonable adjudicator 
would be compelled to find a pattern 
or practice of persecution against 
transgender women in Honduras.” 
Holding by implication that the IJ 
and the BIA were “unreasonable” 
adjudicators in this case, the opinion 
by Circuit Judge Robert E. Bacharach 
scored the agency for ignoring evidence 
of de facto conditions and mistakenly 
exalting ineffective efforts by the 
Honduran government to deal with 
misbehaving law enforcement officers 
and a deeply transphobic population.

The petitioner, identified as male 
at birth, “displayed many feminine 
qualities” from an early age, which 
created “tensions at home.” The 
petitioner’s mother left for Mexico and 
the youngster and his two siblings (a 
brother and a sister) went to live with 
an uncle, who turned out to be brutish 
and deeply transphobic. He beat the 
petitioner and the petitioner’s siblings. 
When petitioner was twelve, he and 
his sister fled to Mexico hoping to 
locate their mother, but they “suffered 
further abuse in Mexico, leading them 
to flee again – this time for the United 
States,” where petitioner assumed a 
feminine name, obtained hormone 
therapy, and wore female cloths. When 
the government brought removal 
proceedings against petitioner, she 
sought asylum, withholding of removal 
and deferral of removal, explaining at 
her hearing “her fear of returning to 
Honduras, describing life there as ‘very 
difficult’ for transgender women.” The IJ 

found her testimony credible but denied 
asylum, withholding and deferral, and 
on appeal one member of the BIA 
issued a brief dismissal order with no 
discussion or analysis. Specifically, as to 
asylum, the Board rejected petitioner’s 
claims of past persecution and a fear of 
future persecution.

Turning first to past persecution, the 
IJ had concluded that since the uncle was 
abusive not only to petitioner but also to 
his sister and brother, and this was the 
only physical abuse cited by petitioner, 
the petitioner had failed to prove past 
persecution on account of her gender 
identity. Apparently, the IJ embraced 
the “equal opportunity abuser” theory 
that will be familiar to those acquainted 
with “hostile work environment” case 
law under Title VII of the Civil Rights 
Act of 1964. This comes up most often 
with abusive bosses who are mean and 
nasty to everybody, regardless of race 
or color, religion, sex, or national origin. 
In such cases many courts rejected 
Title VII hostile environment claims, 
because the mistreatment of the plaintiff 
was not primarily due to their race or 
color, religion, sex or national origin, 
and thus was not “discriminatory” in 
a way that violates the statute. Same 
here. The Board upheld the IJ’s finding 
that any persecution suffered at home 
by petitioner was not due to her gender 
identity. “This finding was supported 
by substantial evidence,” wrote Judge 
Bacharach. “[Petitioner] points to 
evidence of the uncle’s slurs and threats, 
attributing his violence to disgust with 
[petitioner]’s feminine behavior. But 
other evidence suggested that the uncle 
would have abused [petitioner] anyway; 
the uncle abused not just [petitioner] 
but also her sister and brother, the uncle 
often resorted to violence when drunk, 
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and the uncle became increasingly 
violent when he stopped getting money 
for [petitioner]’s care. A reasonable 
adjudicator could thus regard gender 
identity as subordinate or incidental to 
the uncle’s other reasons for beating 
[petitioner]. So, we conclude that the 
Board had substantial evidence to reject 
[petitioner]’s claim of past persecution 
based on the uncle’s abuse.” The court 
also found that allegations first raised on 
appeal about [petitioner] being expelled 
from school for “refusing to cut her hair 
or wear male clothing” and after being 
called “gay” by classmates, could not 
be the basis for a persecution finding. 
“[Petitioner] never characterized 
the denial of educational access as 
persecution,” wrote Bacharach, “so 
these two references did not present 
a distinct theory of past persecution 
involving the denial of education.” (Not 
surprisingly, the dissent concurred in 
this part of the opinion.)

However, the majority of the panel 
found that the BIA and IJ erred by 
finding that [petitioner] failed to show 
a pattern or practice of persecution 
against transgender adults in Honduras. 
Here, State Department Country 
Reports published during the Obama 
Administration provided detailed 
analysis, with statistics, on the basis 
of which the court found that any 
“reasonable adjudicator” would be 
compelled to find a pattern or practice 
of persecution of transgender women in 
Honduras. The IJ and the Board were 
apparently seduced by the government’s 
argument that meetings between 
LGBT community representatives 
and government officials, some 
legal developments (hate crime and 
antidiscrimination statutes), and some 
prosecutions of people for anti-LGBT 
violence, were sufficient to show 
there was not a pattern or practice of 
persecution. Stating disagreement with 
the BIA’s conclusion affirming the IJ, 
the court said, “The acts of violence 
are so widespread that any reasonable 
adjudicator would find a pattern 
or practice of persecution against 
transgender women in Honduras,” 
going on to cite chapter and verse from 
the 2015 and 2016 Country Reports. 
(Note well the dates. Once the Trump 

Administration came in starting in 2017, 
State Department annual country by 
country human rights reports required 
by statute became increasing unhelpful 
for LGBQ refugees seeking to prove a 
pattern or practice of persecution in 
their home country. Documenting such 
things was apparently not a priority for 
the State Department under Trump.) 

The court pointed out that although 
at the high government level there may 
have been some attempt to deal with 
the problem, what counts is whether 
the problem continued to exist. In 
sections of the opinion headed “Anti-
discrimination laws in Honduras are 
ineffective in curbing the pervasive 
persecution of transgender women” and 
“The Honduran government does not 
effectively prosecute crimes committed 
against transgender women,” the 
opinion summarizes the extensive 
documentation presented in the record. 
The IJ, the BIA, and the dissent are 
ready to make much about a relative 
handful of prosecutions, some of which 
were successful, but “overlooking” what 
a small percentage they were of all 
enumerated cases of violence against 
transgender women. Particularly telling 
from the 2015 Country Report is a 
paragraph, quoted by Judge Bacharach, 
pointing out that security forces and 
other officials were implicated in the 
violence, and “the poor functioning 
of the justice system contributed to 
widespread impunity” (emphasis added 
by the court).

“Indeed,” continued Judge 
Bacharach, “the record overwhelmingly 
shows that law-enforcement officers are 
frequently the perpetrators of violence 
against transgender women,” citing an 
expert declaration accepted in evidence 
by the IJ. The court also pointed out the 
basic irrelevance to the question before 
it – asylum and evidence of a pattern of 
persecution – of cases cited and relied 
upon by the dissent, all of which the court 
found to be relevantly distinguishable, 
reiterating again that “the record as 
a whole would have compelled any 
reasonable adjudicator to find a pattern 
or practice of persecution against 
transgender women in Honduras.” 

Petitioner had applied for asylum and 
withholding or deferral of removal. “The 

Board rejected these applications based 
solely on [petitioner]’s ineligibility for 
asylum,” wrote Bacharach. “But we 
conclude that [petitioner] is eligible for 
asylum. So we remand for the Board 
to reconsider not only the availability 
of asylum, but also the potential 
availability of withholding of removal 
and deferral of removal.” 

Judge Joel M. Carson, II, dissenting, 
insisted that the result found by the 
majority was not compelled by the 
record as to pattern or practice of 
persecution. “Congress mandates 
that we reverse factual findings only 
when evidence is so compelling that 
no reasonable factfinder could find 
as the BIA did – a high bar indeed. 
In my opinion, the evidence is not so 
compelling. The perhaps unintended 
result of the majority opinion is a policy 
victory for certain asylum seekers. 
But in my opinion, one we should not 
award. That responsibility lies with the 
other branches of government.” But he 
prefaces this statement by admitting 
that “no one can question the suffering 
[Petitioner] has experienced over the 
course of her life. Her tragic story evokes 
sympathy for her plight and, while I 
might decide this case differently than 
the immigration judge or the BIA, my 
de novo review of this petition matters 
not.” 

Judge Carson concluded that the 
various legislative initiatives undertaken 
by the Honduran government were 
“something a reasonable jurist could 
hang her hat on to find that Petitioner 
does not have a well-founded fear of 
persecution.” He suggests that the 
majority “disregards portions of the 
State Department’s Country Report 
to suggest the Honduran government 
is unwilling or unable to protect its 
citizens.” Yes, indeed, for which it has 
a poor reputation through the Americas! 
And he cites decisions from other 
circuits that have rejected pattern or 
practice claims from other countries 
based on evidence of formalities such 
as the passage of laws against hate 
crimes or discrimination. “Given that 
other reasonable jurists throughout 
the country have affirmed similar 
BIA decisions with similar evidence 
in the record,” he asks, “how does the 
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majority reach a different result? First, 
the majority reweighs the evidence, 
and second, it disregards portions of 
the State Department’s Country Report 
to suggest the Honduran government 
is unwilling or unable to protect its 
citizens.” Sweeping generalizations!!

Perhaps it is not surprising that the 
two judges in the majority, Robert E. 
Bacharach and Gregory A. Phillips, 
were appointed by President Barack 
Obama, or that dissenter Joel Carson was 
appointed by Donald J. Trump. Unlike 
most typical court of appeals asylum 
cases that are not officially published in 
full text, being shunted to Fed. App’x or 
listed in tables as summary dispositions, 
this opinion has been submitted to 
F.4th for official publication. One likely 
explanation for this is that unlike many 
cases in which petitioners are pro se or 
struggling with underfunded pro bono 
counsel, this petitioner had a high-
power legal team pitching for her. The 
Petitioner is represented by Nicole 
Henning, of Jones Day, Chicago (Dennis 
D’Aquila, of Jones Day, and Keren 
Zwick and Tania Linares Garcia of the 
National Immigration Justice Center, 
with her on the brief). They evidently 
did an excellent job in building a record 
and presenting it effectively to the court 
of appeals. An en banc suggestion by 
Carson or the government is unlikely 
to be successful. Of the eleven active 
judges in the circuit, five were appointed 
by Obama and one by President Joe 
Biden, making up a majority of active 
judges. Three were appointed by George 
W. Bush and two by Donald J. Trump. 
There is one vacancy. ■

9th Circuit Panel Affirms Arizona 
District Court’s Denial of a Preliminary 
Injunction Against the State’s 
Categorical Medicaid Exclusion for 
Gender Confirmation Surgeries
By Joseph Hayes Rochman

On March 10, 2022, a three-judge 
panel of the U.S. Court of Appeals for 
the 9th Circuit affirmed the District 
of Arizona’s ruling denying the 
plaintiffs’—two transgender teenagers—
motion for preliminary injunction 
seeking to remove the Arizona Medicaid 
agency’s categorical exclusion for gender 
affirming surgeries. Doe v. Snyder, 28 
F.4th 103 (9th Cir. 2022). The plaintiffs 
sought an individualized assessment 
from their Medicaid provider. Although 
the panel opinion by Judge Consuelo 
María Callahan denied the plaintiffs 
motion for a preliminary injunction, the 
court found that District Court Judge 
Scott H. Rash clearly erred by reading 
Bostock v. Clayton County, 140 S. Ct. 
1731 (2020) too narrowly to only cover 
Title VII claims. 

John Doe and D.H. filed their class-
action lawsuit On August 6, 2020, in the 
District of Arizona challenging Arizona 
Medicaid’s categorical exclusion for 
medically necessary surgeries for 
transgender patients as treatment 
for their gender dysphoria. Doe and 
D.H. receive health coverage through 
Medicaid and sought an individualized 
assessment from AHCCCS to determine 
whether their male chest reconstructive 
surgery, also called gender-affirming 
mastectomy, top surgery, or chest 
masculinization, would be covered. 
According to the plaintiffs’ filings, 
AHCCCS covers medically necessary 
mastectomies and reconstruction 
services for women. According to the 
complaint, AHCCCS has prohibited 
coverage for “gender reassignment 
surgeries” since 1982. 

Doe and D.H. claimed violations of 
the Medicaid Act, Section 1557 of the 
Patient Protection and Affordable Care 
Act (ACA), and the Equal Protection 
Clause of the 14th Amendment. Judge 

Rash denied the plaintiffs’ motion for a 
preliminary injunction in March 2021 in 
Hennessy-Waller v. Snyder, 529 F. Supp. 
3d 1031 (D. Ariz. 2021). D.H. withdrew 
from the case on appeal and the court 
only addressed an injunction for Doe. 
The appeal was also limited to Section 
1557 and the Equal Protection Clause 
and did not challenge the district court’s 
ruling on the Medicaid Act. 

The primary question on Doe’s 
appeal was whether the preliminary 
injunction Doe sought was a prohibitory 
injunction or a mandatory injunction. 
Generally speaking, a mandatory 
injunction, which comes with a higher 
standard of review, seeks to compel a 
party to act and “change the status quo.” 
In contrast, a prohibitory injunction 
typically seeks to maintain the status 
quo to prevent an injury from occurring. 
There was some dispute whether Doe 
and D.H. sought to compel coverage 
for the surgeries, or whether they were 
seeking an individualized assessment 
with the ultimate relief being coverage 
for their surgeries. Judge Rash rejected 
Doe’s argument they were seeking a 
prohibitory injunction. Instead, Judge 
Rash agreed with AHCCCS that Doe 
and D.H. sought mandatory injunctive 
relief. 

 On appeal, Doe contended in his 
opening brief that Judge Rash erred 
in deciding they sought a mandatory 
injunction. Doe contended he did not 
seek to “compel AHCCCS to take a 
particular action.” On the contrary, 
Doe argued, he merely sought for 
AHCCCS “to cease enforcing their 
unlawful exclusion and follow their 
ordinary practice for other Medicaid 
services.” He only asked that AHCCCS 
gave him an individualized assessment 
to evaluate their insurance coverage 
without the discriminatory categorical 
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exclusion. Doe also argued that the 
exclusion violated the Equal Protection 
Clause, which could not be “adequately 
remedied through damages” and thus 
satisfied irreparable harm. 

At oral argument, the court took issue 
with Doe’s argument that he was not 
compelling AHCCCS to act because, 
in the court’s view, Doe relied on the 
delay in medical treatment to establish 
the “irreparable harm” standard for an 
injunction. For example, Doe contended 
there was “a wealth of evidence that 
inability to obtain essential medical care 
is causing them serious and irreparable 
harms that will have a lasting negative 
impact on their health and well-being.” 
That puts Doe in a tough position. 
Importantly, the Medicaid provider 
must complete an individualized 
assessment of his particular medical 
necessity before the insurance provider 
approves coverage. Doe cannot obtain 
an individualized assessment because 
of the categorical exclusion of gender-
affirming surgery. 

Doe also argued that “reconstruction 
surgery is no more irreversible than 
many other surgeries covered by 
AHCCCS and, under the prevailing 
standards of care, it is prescribed only 
when a patient’s treating healthcare 
professionals determine that it is 
medically necessary, based on a careful, 
individualized assessment of the 
patient’s specific medical needs.”

Doe relied on several cases that 
clearly establish in the 9th Circuit denial 
of medical care satisfied even the higher 
standard for a mandatory injunction 
for irreparable harm. For example, 
Doe explained that in Dahl v. HEM 
Pharmaceuticals, Corp., 7 F.3d 1399, 
1403–04 (9th Cir. 1993) the court “held 
that denying patients additional doses 
of an experimental medication after the 
conclusion of a clinical drug trial, where 
the participants believed the medication 
alleviated their condition, satisfied the 
mandatory-injunction standard.” 

AHCCCS asserted that gender-
confirming mastectomies have not been 
shown to alleviate symptoms of gender 
dysphoria and that there was conflicting 
evidence whether it was medically 
necessary. AHCCCS considers gender-
confirming mastectomies to be “for 
cosmetic purposes.” They argued that 

the standards of care from the World 
Professional Association of Transgender 
Health (“WPATH”), which they 
called an “advocacy group,” are “not 
supported by science and disregards 
basic principles of child development 
and family dynamics.” The court 
expressed concern that AHCCCS was 
attempting to argue the merits of the 
ultimate conclusion when the court was 
only presented with the preliminary 
injunction. 

David Barton, the attorney for 
AHCCCS, also contended that Bostock 
v. Clayton County was limited to Title 
VII and that the ACA and Medicare 
Act were simply different statutes. 
But even at oral argument the court 
acknowledged that the argument lacked 
merit. AHCCCS also argued that their 
exclusion was not discriminatory 
because they offered other forms of 
healthcare for transgender people 
including mental health counseling and 
hormone treatment. 

Nevertheless, the panel, comprised 
of Judges Richard R. Clifton, Consuelo 
María Callahan, and Daniel A. Bress, 
affirmed Judge Rash’s conclusion that 
Doe sought a mandatory injunction, 
rather than a prohibitory injunction. 
The panel determined that, on appeal, 
Doe had the burden of proving that the 
district court’s finding that he would not 
be irreparably harmed was “illogical, 
implausible, or unsupported by the 
record.” 

Judge Callahan explained that a 
mandatory injunction “goes beyond 
simply maintaining the status quo and 
orders the responsible party to take 
action pending the determination of 
the case on its merits.” She reasoned 
that Doe did not seek to maintain the 
status quo. Rather, he “sought to compel 
the Defendant to act prior to the entry 
of final judgment.” Judge Callahan 
explained that mandatory injunctions 
are only granted if “extreme or very 
serious damage will result and are 
not issued in doubtful cases or where 
the injury complained of is capable 
of compensation damages” (quoting 
Anderson v. U.S., 612 F.2d 1112, 1115 
(1979). The court did not address Doe’s 
claim that compensatory damages are 
inadequate for violations of the Equal 
Protection Clause. 

Judge Callahan acknowledged Doe’s 
underlying sex discrimination claim 
but wrote that “the proffered reason for 
seeking preliminary injunctive relief 
was the alleged irreparable harm to 
him if his surgery was delayed.” The 
question, then, was whether Doe could 
show he would be irreparably harmed. 

Judge Callahan first accepted 
AHCCC’s argument WPATH’s 
standards of care are not “universally 
endorsed.” Judge Callahan did not 
accept Doe’s argument that gender-
affirmation mastectomies are “safe 
and effective, even for adolescents,” at 
least at the mandatory injunction stage. 
Judge Callahan noted that AHCCCS 
“proffered competing expert testimony” 
challenging WPATH’s standards of care 
and questioned whether “male chest 
reconstruction surgery is safe, effective, 
or optimal for treating gender dysphoria.” 
Judge Callahan also relied upon 
AHCCCS’s argument that “as of 2016, 
the Centers for Medicare & Medicaid 
Services declined to issue a National 
Coverage Determination for gender 
reassignment surgery for Medicare 
patients with gender dysphoria ‘because 
the clinical evidence is inconclusive for 
the Medicare population.’”

Next, Judge Callahan noted 
“indications in the record” and in amici 
briefs that “some individuals who present 
as transgender during adolescence 
revert to their natal gender later on.” 
Judge Callahan cited a medical manual 
explaining “persistence has ranged from 
12% to 50%” suggesting that “gender 
dysphoria often resolves itself by 
adulthood.” In Judge Callahan’s view, 
“it was reasonable for a district court 
to question whether Doe appreciated 
the impact of irreversible surgery and 
to require further counseling before 
“authorizing” surgery.” Judge Callahan 
questioned whether Doe’s gender 
dysphoria was permanent and whether 
he “sufficiently appreciate[d] the 
consequences of irreversible surgery?” 

Further, the court expressed concern 
that surgery would not be effective 
for Doe. She wrote that male chest 
reconstruction surgery “might not 
address” Doe’s separate “psychiatric 
issues.” Doe did not provide a 
“declaration from any psychiatrist or 
medical doctor who is treating him that 
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attested to the necessity and suitability 
of the surgery.” 

Judge Callahan distinguished Doe’s 
case from Edmo v. Corizon, Inc., 935 
F.3d 757 (9th Cir. 2019), denying reh’g en 
banc, 949 F.3d 489 (9th Cir. 2020), stay 
denied, 140 S. Ct. 2800 (2020). In Edmo, 
the 9th Circuit upheld an injunction—also 
reviewed under a clear error standard 
whether the district court’s finding 
was “illogical, implausible, or without 
support in inferences that may be drawn 
from the facts in the record”—ordering 
the defendant to provide the transgender 
plaintiff’s gender confirmation surgery. 
Judge Callahan reasoned that unlike 
Edmo, Doe has “not clearly shown the 
surgery is medically necessary.” On 
the record, that conclusion was not 
“illogical, implausible, or unsupported 
by the record.” 

Judge Callahan next responded to 
Judge Rash’s opinion about whether 
Bostock v. Clayton County applied to 
Section 1557 of the ACA. In explaining 
precedent, the court sought to “ensure 
appropriate proceedings below.” First, 
Judge Callahan noted that the district 
court did not address the level of 
scrutiny because “it concluded that the 
exclusion was not discriminatory as a 
threshold matter.” She explained that 
in the 9th Circuit, “the level of scrutiny 
applicable to discrimination based on 
transgender status is ‘more than rational 
basis but less than strict scrutiny.’” 
citing Karnoski v. Trump, 926 F.3d 1180, 
1201 (9th Cir. 2019). Notably, Judge 
Callahan and Judge Clifton were on the 
panel that decided Karnoski holding 
that discrimination against transgender 
people was reviewed under heightened 
scrutiny. 

Second, Judge Callahan wrote that 
Judge Rash’s conclusion was based 
on an erroneous reading of Bostock v. 
Clayton County. Judge Rash held that 
Title VII was expressly limited to Title 
VII claims. Judge Callahan corrected 
Judge Rash’s holding, explaining that 
the district court’s interpretation was 
“too narrow.” 

Bostock held “that ‘it is impossible to 
discriminate against a person for being 
homosexual or transgender without 
discriminating against that individual 
based on sex.’” Judge Callahan cited 
the almost identical language to Title 

VII: Section 1557 of the ACA provides 
that “an individual shall not, on the 
ground prohibited under . . . title IX of 
the Education Amendments of 1972 . . 
. be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under, any health 
program of activity, any part of which is 
receiving Federal financial assistance.” 
42 U.S.C. § 18116(a).

Judge Callahan explained that the 
court construes Title IX protections 
consistent with Title VII. Thus, Judge 
Rash’s reading was incorrect. Responding 
to Judge Rash’s decision to not address 
the issue of sex discrimination, Judge 
Callahan wrote that Judge Rash would 
have an “opportunity to address this 
issue.” 

The decision by the 9th Circuit to not 
grant an injunction is a major setback 
for Doe. He can petition for a rehearing 
en banc, but Doe would need votes 
from at least fifteen of the 9th Circuit’s 
twenty-nine judges to grant a rehearing. 
Doe’s case will likely be remanded to 
the district court to address the merits 
of his claim. Sadly, Doe might have to 
wait years just to get an individualized 
assessment for Medicaid coverage. 

The Centers for Medicare and 
Medicaid Services in fact does not 
support categorical exclusions of gender-
affirming surgeries for adolescents. It 
recommends that decisions be made 
on a “case-by-case basis.” The decision 
cited by the court stated that contractors 
should assess “whether gender 
reassignment surgery is reasonable and 
necessary for the individual beneficiary 
after considering the individual’s 
specific circumstances.” (emphasis 
added). That is exactly what Doe was 
asking AHCCCS to do. As of 2021, 
only about half of the state Medicaid 
programs cover gender-affirming care. 
See Healthcare Laws and Policies: 
Medicaid Coverage for Transition-
Related Care, movement advancement 
project (December 20, 2021), https://
www.lgbtmap.org/img/maps/citations-
medicaid.pdf. 

While some alternative groups 
oppose gender-affirming surgeries, the 
prevailing standard of care in the United 
States now supports them on a case-by-
case basis. For example, the American 
Medical Association (AMA) recently 

wrote a letter to the National Governors 
Association to “oppose state legislation 
that would prohibit the provision of 
medically necessary gender transition-
related care to minor patients.” The 
AMA wrote that “[c]linical guidelines 
established by professional medical 
organizations for the care of minors 
promote these supportive interventions 
based on the current evidence.” Letter 
from James L. Madara, M.D., Chief 
Executive Officer, American Med. Ass’n 
to Bill McBride, Executive Director, 
Nat’l Governors Ass’n (April 26, 2021), 
https://searchlf.ama-assn.org/letter/doc
umentDownload?uri=%2Funstructured
%2Fbinary%2Fletter%2FLETTERS%
2F2021-4-26-Bill-McBride-opposing-
anti-trans-bills-Final.pdf. 

The 9th Circuit’s opinion in Doe v. 
Snyder departs in reasoning from other 
recent opinions addressing standards of 
care for transgender people. In 2019 in 
Edmo v. Corizon, Inc., the 9th Circuit 
recognized that WPATH’s standards 
of care “are the internationally 
recognized guidelines for the treatment 
of individuals with gender dysphoria.” 
Of course, Edmo was an adult prison 
inmate. That court was presented with 
an injunction to compel the surgery, not 
whether a Medicaid provider should 
conduct an individualized assessment. 

The Edmo court did not question 
WPATH’s standards of care. It wrote 
that “many of the major medical and 
mental health groups in the United 
States—including the American Medical 
Association, the American Medical 
Student Association, the American 
Psychiatric Association, the American 
Psychological Association, the 
American Family Practice Association, 
the Endocrine Society, the National 
Association of Social Workers, the 
American Academy of Plastic Surgeons, 
the American College of Surgeons, 
Health Professionals Advancing 
LGBTQ Equality, the HIV Medicine 
Association, the Lesbian, Bisexual, Gay 
and Transgender Physician Assistant 
Caucus, and Mental Health America—
recognize the WPATH Standards of 
Care as representing the consensus of the 
medical and mental health communities 
regarding the appropriate treatment 
for transgender and gender dysphoric 
individuals.”
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Several organizations filed amicus 
briefs. Lambda Legal and Cooley 
LLP filed an on behalf of Arizona 
Trans Youth and Parent Organization, 
Gender Diversity, Gender Spectrum, 
PFLAG, Inc., Southern Arizona Gender 
Alliance, Inc., TransActive Gender 
Project, TransFamily Support Services, 
and Trans Youth Equality Foundation. 
The Pediatric Endocrine Society, the 
World Professional Association for 
Transgender Health, and the United 
States Professional Association for 
Transgender Health submitted amicus 
briefs in support of Doe. 

The Society for Evidence-based 
Gender Medicine submitted an amicus 
curiae in support of AHCCCS. Their 
brief largely focused on challenging 
the growing consensus in medicine 
approving gender-affirming treatment 
for adolescents. Another amicus, 
Detransvoices.org, is an advocacy 
organization “for people who have 
detransitioned from transgender self-
identification.” Detransvoices, comprised 
of women who formerly identified as 
transgender, submitted an amicus brief 
to highlight their experiences in an effort 
to suggest that Doe might similarly 
experience gender dysphoria as he gets 
older. Psychoanalysts from the UK also 
submitted an amicus brief in support of 
AHCCCS. 

Doe was represented by Daniel 
Clayton Barr and Janet Marie Howe 
from Perkins Coie, L.L.P. in Phoenix, 
Arizona, Abbi Coursolle from the 
National Health Law Program in Los 
Angeles, California, Brent P. Ray from 
King & Spalding L.L.P. in Chicago, 
Illinois, and Asaf Orr from the National 
Center for Lesbian Rights in San 
Francisco, California. Jamie Snyder, the 
director of AHCCCS was represented by 
David Barton and Catherine Christine 
Burns from BurnsBarton, P.L.C., and 
Logan Johston, III from Johnston Law 
Offices, all based in Phoenix. 

Judge Richard Randall “Rick” Clifton 
and Judge Callahan were appointed by 
President George W. Bush. Judge Daniel 
Bress was nominated by President 
Donald J. Trump, as was District Judge 
Rash. ■

Joseph Hayes Rochman is a law student 
at New York Law School (class of 2022).

District Court Judge Rules on Summary 
Judgment Motions after HIV-Positive 
Man was Denied a Job as a Security 
Officer for Fear of Spreading HIV to 
Patients
By Brandon Dolinger 

On March 3, 2022, Judge R. Stan 
Baker of the U.S. District Court for the 
Southern District of Georgia denied 
the defendant-employer’s motion for 
summary judgment and granted in 
part and denied in part the plaintiff’s 
motion for summary judgment in an 
HIV discrimination case. Equal Emp’t 
Opportunity Comm’n v. St. Joseph’s/
Candler Health Sys., 2022 WL 628542 
(S.D. Ga. Mar. 3, 2022). This case 
was brought by the EEOC after Corey 
Mckever, an HIV-positive individual, 
was offered the position of Security 
Officer by the defendant, and then the 
offer was promptly rescinded after the 
discovery of his HIV status. This case 
is currently at the summary judgment 
stage. 

Judge Baker concluded that 
McKever’s HIV status constitutes a 
disability under the ADA and that he 
has satisfied the prerequisites for the 
Safety Officer position. Additionally, 
Judge Baker concluded that there was 
a genuine dispute of material fact as 
to whether McKever could perform 
the essential functions of the position 
without posing a threat to others in 
the workplace, whether he suffered 
an adverse employment action, 
and whether the defendant took an 
adverse employment action because of 
McKever’s disability. 

McKever was first diagnosed with 
HIV in December 2014. He stated that 
he is required to receive regular medical 
care to manage his HIV, including a 
strict medication regimen and testing 
his viral load twice per year, which he 
has strictly complied with. From at least 
October 2015 through September 2018, 
McKever tested his viral load at least 
twice per year, and his results show 
that his viral load was “undetectable.” 

On August 4, 2018, McKever applied 
for a Safety Officer position with the 
defendant, St. Joseph’s hospital. 

Safety Officer responsibilities 
include patrolling the Hospital’s 
facilities, providing patient assistance 
when requested by medical staff, 
and responding to calls for vehicle 
assistance, domestic or family 
disputes, psychiatric patient issues, and 
emergency room patients exhibiting 
violent tendencies. Safety Officers 
report, investigate, manage, and 
prevent safety and security hazards 
and participate in first responder and 
emergency incidents. Safety Officers 
are involved any time law enforcement 
brings in a patient and when a patient 
exhibits potential for violence, requires 
behavioral restraints, or is suicidal or 
homicidal. 

Robert Staples, the Hospital’s 
Manager of Safety and Security, 
reviewed McKever’s job application, 
interviewed him, and recommended 
that the Hospital hire him. Staples gave 
McKever the highest possible score in all 
categories on the applicant rating sheet. 
On September 5, 2018, the Hospital 
gave McKever a conditional offer of 
employment as a Safety Officer, and 
McKever accepted. While McKever’s 
anticipated start date was September 
17, 2018, he first had to clear a physical 
examination and process paperwork. 
Specifically, like all potential Hospital 
employees, McKever underwent a post-
offer occupational health screening 
through the Hospital’s Occupational 
Health Services Department (the “OHS 
Department”). During a post-offer 
occupational health screening, the OHS 
Department assesses an applicant’s 
ability to perform the essential job 
functions for the job for which the 
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applicant has received a conditional 
offer. 

Terri Elkins, an OHS Department 
nurse, conducted McKever’s health 
screening. During the screening, 
McKever informed Elkins that he is 
HIV-positive and stated that his viral 
load was “almost undetectable” and 
that he complied with his medication 
regimen. Elkins then contacted Laura 
Floyd, the Manager of the OHS 
Department, and expressed to Floyd her 
concerns about McKever’s HIV positive 
status regarding his potential role as 
a Safety Officer and told Floyd that 
McKever represented that his viral load 
was “almost undetectable” and that he 
complied with his medication regimen. 
Floyd then contacted Nancy Craig, the 
Manager of Infection Control at the 
Hospital. Craig informed Floyd that 
there was a risk of HIV exposure and 
a lower risk of HIV transmission based 
on McKever’s HIV-positive status and 
recommended to Floyd that she contact 
Dr. Ana Concepcion to obtain more 
information about McKever’s recent lab 
work to determine the level of risk. 

Floyd then emailed Dr. Concepcion 
and explained that McKever is HIV-
positive, that he takes Genvoya, that 
he reported that his viral load is 
“almost undetectable,” and that he is 
otherwise in “excellent” health. Floyd 
also explained that Safety Officers are 
“often in physical altercations” and that 
the Hospital does not have any positions 
in “Safety/Security that don’t involve 
the potential for . . . violent interaction.” 
Floyd then asked, “Are we creating a 
safety risk/risk of exposure by placing 
McKever in this position, knowing he 
will likely be called upon to physically 
restrain patients and intervene in 
violent situations.” Dr. Concepcion 
responded that HIV is transmitted 
through “blood or sexual contact.” Dr. 
Concepcion further stated that “intact 
skin is a very effective protection” and 
that “for skin to skin contact to be an 
issue, both parties would have to have 
open wounds, be bleeding, and touching 
each other, exchanging blood . . . . If 
the HIV person is undetectable the 
risk would be in the neighborhood of 
zero.” Dr. Concepcion also stated that 
she would “like to know what almost 

undetectable means.” Floyd responded 
that she wanted to ensure that the OHS 
Department “is reasonable and accurate 
when estimating risk, if any, to patients 
or families” and that she “anticipated 
receiving labs and notes from a recent 
visit” that would hopefully clarify what 
“almost undetectable” means. 

Floyd received McKever’s medical 
records on September 14, 2018, and 
subsequently reviewed them. The first 
set of medical records stemmed from 
a doctor’s visit McKever had on June 
19, 2018, approximately five weeks 
before he applied for the Safety Officer 
position. These records indicated that 
McKever’s January 19, 2018, viral load 
test result was in the “undetectable 
range.” The second set of medical 
records indicated that a viral load test 
conducted on August 3, 2017, showed 
that McKever’s viral load was in the 
undetectable range at that time as 
well. Floyd and Elkins later met to 
review McKever’s medical records and 
confirmed that McKever’s labs showed 
an undetectable viral load. However, 
Floyd did not follow up with or provide 
McKever’s medical records to Dr. 
Concepcion. Dr. Concepcion neither 
examined McKever nor reviewed his 
medical records. 

Floyd then reviewed several online 
sources, including healthline.com and 
the CDC’s website. The healthline.
com source Floyd reviewed generally 
explains the connection between an 
individual’s viral load and the risk of 
transmission. Notably, the healthline.
com source states that a “viral load test 
only represents a snapshot in time” and 
that people should “consider trends in 
test results rather than only looking at 
individual test results.” The website 
also states that HIV-positive individuals 
may experience “blips.” According to 
healthline.com, blips are “temporary, 
oftentimes small increases in viral 
load.” and they “may occur between 
tests, and there may be no symptoms.” 

The CDC source Floyd considered 
states that “taking HIV medication 
as prescribed can make the viral load 
very low—so low that a test can’t detect 
it.” The CDC source also states that 
“taking HIV medicine as prescribed 
will give [an HIV-positive individual] 

the greatest chance to get and keep an 
undetectable viral load.” However, the 
CDC source further states that “not 
everyone taking HIV medicine has an 
undetectable viral load;” “up to one-
third of people in HIV care don’t keep 
an undetectable viral load.” 

Based on her review of these 
online sources, Floyd concluded that 
transmission is not likely in an HIV-
positive person with a low viral load 
but that viral loads can fluctuate 
without the knowledge of the HIV-
positive individual. Floyd conceded in 
her deposition testimony, however, that 
she did not have enough information to 
know whether McKever’s viral loads 
were fluctuating and that she did not 
ask McKever to provide her with any 
additional lab tests. 

Floyd then reviewed documentation 
of reported assault and restraining 
injuries sustained by Hospital workers, 
including those sustained by Safety 
Officers. A chart titled “Reported 
Security Officer Assaults and 
Restraining Injuries” indicates that five 
injuries to Safety Officers occurred in 
2018 due to assaults and restraining. 
However, the chart does not indicate if 
any of these incidents involved bleeding 
or the loss of blood by the Safety 
Officer. Floyd also examined a log of 
all injuries sustained by Safety Officers 
from January 1, 2017, to September 
10, 2018. This log reveals twelve total 
injuries, with three of those twelve 
involving bodily fluid (from scratches 
or a laceration) during the restraint of 
a patient.

Based on her review of this 
documentation, Floyd concluded that 
violent altercations involving Safety 
Officers did occur and that any violent 
altercation could result in blood, 
bleeding, punches, cuts, and lacerations. 
Floyd further concluded that McKever 
could transmit HIV if (1) he was involved 
in an altercation; (2) he was injured and 
bleeding; (3) the patient involved in the 
altercation had an open wound; and (4) 
McKever’s blood went into the patient’s 
open wound at a time when McKever’s 
viral load was not undetectable. Based 
on this, Floyd decided that there was 
a significant safety risk in employing 
McKever in the Safety Officer position. 
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Between September 14 and 24, 2018, 
Floyd decided to rescind McKever’s 
job offer based on her belief that his 
medical condition created a significant 
safety risk to others in the workplace, 
specifically patients he may have to 
restrain or confront. In deciding to 
rescind McKever’s job offer, Floyd 
claims she relied on: (1) McKever’s 
medical records and viral load status; 
(2) her online research, including 
healthline.com and the CDC’s website; 
(3) information about Safety Officer 
injuries; (4) the Safety Officer job 
description; (5) Dr. Concepcion’s 
opinion in her single email; and (6) 
Craig’s opinion.

After Floyd rescinded McKever’s 
job offer, Floyd searched for other 
positions she believed that McKever 
could perform where there would be 
no risk of physical altercation. Floyd 
identified several positions from the 
Hospital’s “job board” and emailed the 
managers of those positions to notify 
them of McKever. These alternative 
positions included positions in OR 
support tech, the laundry department, 
groundskeeping, transportation, and 
environmental services. McKever 
ultimately interviewed for and received 
an offer to work as an OR Support Tech, 
but he declined the offer because he 
did not have a vehicle, and the position 
required McKever to perform “on-
call” hours. The only record evidence 
describing the job description of an 
OR Scrub Tech is from McKever, who 
stated that OR Support Techs clean up 
“blood and bones and stuff like that” in 
operating rooms and prep for surgery 
either the day of or the day before 
surgery. McKever also stated that he 
needed different training because he 
had never performed a role like the OR 
Tech Support position.

 The EEOC alleges that 
the Hospital violated the ADA by 
discriminating against McKever due 
to his HIV-positive status. The ADA 
provides that “no covered entity 
shall discriminate against a qualified 
individual on the basis of disability in 
regard to job application procedures, the 
hiring . . . or discharge of employees, 
. . . and other terms, conditions, and 
privileges of employment.” 42 U.S.C. 

§ 12112(a); see 42 U.S.C. § 12111(2). 
In order to proceed under the ADA, 
a plaintiff must show that (1) he had 
a disability; (2) he was a qualified 
individual; (3) the defendant took an 
adverse employment action against him; 
and (4) the defendant took that action 
because of the plaintiff’s disability.” 
Leme v. S. Baptist Hosp. of Fla., Inc., 
248 F. Supp. 3d 1319, 1338 (M.D. Fla. 
2017) (citing Collado v. United Parcel 
Serv., Co., 419 F.3d 1143, 1152 n.5 (11th 
Cir. 2005)). 

The Hospital argues that it is 
entitled to summary judgment because 
the EEOC cannot establish a prima 
facia case of disability discrimination, 
asserting that (1) McKever was not 
qualified to perform the Safety Officer 
position and (2) McKever did not 
suffer an adverse employment action. 
Similarly, the EEOC argues that it 
is entitled to summary judgment on 
the issues of (1) whether McKever is 
disabled, (2) whether McKever is a 
qualified individual under the ADA, 
(3) whether the Hospital rescinded 
McKever’s job offer because of his 
disability, and (4) whether the Hospital 
based its decision to rescind McKever’s 
job offer on “current objective medical 
evidence.”

Judge Baker first addressed whether 
Mr. McKever had a disability. The 
EEOC argues that McKever’s HIV-
positive status qualifies as a disability 
under the ADA. The ADA defines a 
“disability” as (1) “a physical or mental 
impairment that substantially limits one 
or more of the major life activities;” 
(2) “a record of such impairment;” or 
(3) “being regarded as having such an 
impairment.” 42 U.S.C. § 12102(1); 34 
C.F.R. § 104.3(j)(1). “A person who 
is infected with HIV is ‘disabled’ for 
purposes of the ADA, even if he has not 
developed AIDS.” Doe v. Dekalb Cnty. 
Sch. Dist., 145 F.3d 1441, 1445 n.5 (11th 
Cir. 1998) (citing Bragdon v. Abbott, 524 
U.S. 624 (1998)). The Hospital concedes 
that McKever’s HIV-positive status 
constitutes a disability under the ADA. 
Accordingly, Judge Baker granted the 
plaintiff’s Motion for Partial Summary 
Judgment on this issue. 

Next, Judge Baker turned to the 
question of whether McKever is a 

qualified individual under the ADA. A 
qualified individual is one “who, with 
or without reasonable accommodation, 
can perform the essential functions 
of the employment position that such 
individual . . . desires.” 42 U.S.C. § 
12111(8). “Determining whether an 
individual is ‘qualified’ for a job is a 
two-step process.” First, courts must 
ask whether the “individual satisfies 
the prerequisites for the position.” That 
is, “does the individual have sufficient 
experience and skills, an adequate 
educational background, or the 
appropriate licenses for the job”? Next, 
courts ask whether the “individual can 
perform the essential functions of the 
job, either with or without reasonable 
accommodation.” “An essential 
function of a job is a fundamental 
duty of the position that an individual 
with a disability is actually required to 
perform.” Agee v. Mercedes-Benz U.S. 
Int’l, Inc., 646 F. App’x 870, 874 (11th 
Cir. 2016) (citing Holly v. Clairson 
Indus., LLC, 492 F.3d 1247, 1257–58 
(11th Cir. 2007)). 

Furthermore, “a disabled individual 
cannot be qualified for a specific job if 
he poses a ‘direct threat’ to the health 
or safety of himself or others that 
cannot be eliminated by reasonable 
accommodations.” Nevitt v. U.S. Steel 
Corp., 18 F. Supp. 3d 1322, 1333 (N.D. 
Ala. 2014) (citing 42 U.S.C. § 12111(3)); 
Pinckney v. Potter, 186 F. App’x 919, 
925 (11th Cir. 2006)). The ADA defines 
a “direct threat” as a “significant risk 
to the health or safety of others that 
cannot be eliminated by reasonable 
accommodations.” 42 U.S.C. § 
12111(3). An employer “must decide 
whether an employee poses a direct 
threat based on a reasonable medical 
judgment that relies on the most current 
medical knowledge and/or the best 
available objective evidence, and upon 
an expressly individualized assessment 
of the individual’s present ability to 
safely perform the essential functions 
of the job.”

The EEOC argues that it is entitled 
to summary judgment as to the first 
step of the court’s analysis because the 
Hospital offered McKever the Safety 
Officer position. Judge Baker agreed 
with the EEOC, citing the record, which 
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indicates that Staples interviewed 
McKever, gave him the highest possible 
score in all categories of the applicant 
rating sheet, recommended that the 
Hospital hire him, and that fact the 
Hospital gave McKever a conditional 
offer for the Safety Offer position. This 
record indicates that McKever satisfied 
the prerequisites for the position, 
and therefore the EEOC was granted 
summary judgment as to this issue. 

The second part of the analysis, 
whether McKever could perform 
the essential functions of the Safety 
Officer position without posing a 
direct threat to others in the workplace, 
was then addressed. The Hospital 
argues McKever’s HIV-positive status 
rendered him a direct threat in the 
Safety Officer role because responding 
to conflict situations or aggressive 
patients is an essential function of the 
job, and McKever could have sustained 
injuries that caused him to bleed 
potentially causing the transmission of 
HIV to others. The EEOC argues that it 
is entitled to summary judgment on the 
“direct threat” issue because McKever 
could perform the Safety Officer job 
safely due to the risk of transmission 
being so low. The EEOC further 
argues that Floyd failed to conduct an 
individualized assessment of McKever 
based on reasoned medical judgment 
and the best objective evidence. 

To determine whether an individual 
would pose a direct threat, four factors 
must be considered: “(1) the duration of 
the risk; (2) the nature and severity of 
the potential harm; (3) the likelihood 
that the potential harm will occur; 
and (4) the imminence of the potential 
harm.” 29 C.F.R. § 1630.2(r). The 
parties’ dispute mostly centers on the 
third and fourth factors. The Hospital 
argues that HIV medication is not 
always effective, relying on the CDC’s 
guidance that “up to one-third of people 
in HIV care don’t keep an undetectable 
viral load.” However, Judge Baker 
points out that this same CDC guidance 
states that taking antiretroviral therapy 
like the medication McKever takes can 
make a person’s viral load undetectable 
and that this would make the chance of 
transmitting HIV go down drastically. 
Furthermore, the CDC guidance that 

Floyd relied on does not indicate 
whether or why a person who takes 
HIV medication may experience 
detectable viral loads. The court 
concluded that due to this conflicting 
evidence as to the effectiveness of 
antiretroviral therapy medication and 
whether McKever could experience 
detectable viral loads despite his strict 
adherence to his medication regime 
creates a genuine dispute of material 
facts, and therefore neither party is 
entitled to summary judgment on these 
issues. 

In addition, the court concluded that 
a factual dispute exists as to the threat 
“blips” pose with McKever. The record 
indicates that individuals diagnosed 
with HIV may experience “blips,” or 
sudden increases in their viral loads, 
even if on medication. However, 
nothing in the record indicates 
that McKever has ever experienced 
blips or that his viral load has 
reached detectable levels since being 
diagnosed with HIV. Furthermore, 
Dr. Concepcion examined McKever’s 
January 2018 viral load test during her 
deposition and concluded—as she had 
when she responded to Floyd’s email—
that the chances a person with such a 
test would transmit HIV to another was 
in the “neighborhood of zero.” While 
the Hospital argues that McKever 
could experience a blip at some point 
in the future like other HIV patients, 
a general belief that HIV patients, 
including McKever, could experience 
blips in the future is insufficient to find 
as a matter of law that McKever posed 
a direct threat.

Furthermore, a dispute of fact 
exists as to whether Floyd conducted 
an “individualized assessment” of 
McKever’s “present ability to safely 
perform the essential functions of 
the” Safety Officer job and made 
a “reasonable medical judgment” 
based on “the most current medical 
knowledge and/or the best available 
objective evidence.” In deciding not 
to hire McKever, Floyd relied on: (1) 
McKever’s medical records and viral 
load status; (2) online sources, such 
as healthline.com and the CDC’s 
website; (3) Staples’ statement on the 
level of assaults and interactions the 

Safety Officers experienced; (4) the job 
description of the Safety Officer role; 
(5) charts of Safety Officer injuries; (6) 
Dr. Concepion’s single email; and (7) 
Craig’s opinion. Thus, Floyd relied on 
at least one source that was specific to 
McKever: his medical records. 

While the fact that Floyd reviewed 
McKever’s medical records would tend 
to support a finding that she conducted 
an “individualized assessment,” this is 
undercut by the lack of evidence that 
Floyd asked any medical professional 
(such as Dr. Concepcion) to review 
Floyd’s medical records and assess his 
risk of transmission prior to rendering 
her ultimate decision. Likewise, 
while the fact that Floyd obtained 
an opinion from Dr. Concepcion via 
email after providing some general 
information about McKever’s HIV 
status could support a determination 
that Floyd performed an individualized 
assessment, this is undercut by the 
fact that Dr. Concepcion had neither 
examined McKever nor reviewed his 
medical records in formulating the 
opinion contained in the email. Thus, 
while Dr. Concepcion’s email stated 
that “skin to skin contact could be an 
issue” if “both parties had open wounds, 
and were bleeding, . . . touching each 
other, and exchanging blood,” that 
opinion was based on HIV patients in 
general rather than an individualized 
assessment of McKever. Floyd also, 
despite her concern about the possibility 
of viral load fluctuations, never asked 
McKever to provide any more recent 
lab test results, even though she 
admitted that she did not have enough 
information to know if McKever’s viral 
loads ever fluctuated. Thus, her concern 
was based on her understanding of 
how viral loads fluctuate in all HIV-
positive individuals rather than an 
individualized assessment of McKever 
or any trend in McKever’s viral loads. 
Furthermore, the online sources 
Floyd reviewed (healthline.com 
and the CDC’s website) are neither 
individualized towards McKever nor 
clear as to how HIV medication impacts 
fluctuations (or blips) in viral loads. 
Therefore, Judge Baker concluded that 
a question of material fact exists as to 
whether McKever posed a “significant 
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risk to the health or safety” (and, thus, a 
direct threat) to others and thus whether 
he was a qualified individual under the 
ADA and promptly denied both parties 
motions for summary judgment as to 
this issue. 

The court next turned to whether 
McKever suffered an adverse 
employment action. The Hospital argues 
that even assuming McKever was a 
qualified individual under the ADA, it is 
entitled to summary judgment because 
McKever did not suffer an adverse 
employment action because it gave 
McKever the opportunity to apply for 
other jobs at the Hospital and offered 
him a position as an OR Support Tech. 
An adverse employment action is one 
that “impacts the terms, conditions, or 
privileges of a plaintiff’s job in a real 
and demonstrable way.” Davis v. Town 
of Lake Park, 245 F.3d 1232, 1239 
(11th Cir. 2001). “The asserted impact 
cannot be speculative and must at least 
have a tangible adverse effect on the 
plaintiff’s employment.” Davis v. Town 
of Lake Park, 245 F.3d at 1239. “An 
ADA plaintiff must demonstrate that a 
reasonable person in his position would 
view the employment action in question 
as adverse.” Doe v. Dekalb Cnty. Sch. 
Dist., 145 F.3d at 1449. Courts have 
consistently held that failing to hire 
prospective employees and revoking 
conditional job offers are adverse 
employment actions. See, e.g., Schultz 
v. Royal Caribbean Cruises, Ltd., 465 
F. Supp. 3d 1232, 1273 (S.D. Fla. 2020). 

The Hospital argues that this is not 
an adverse employment case but rather 
a “lateral transfer” case. The law is well 
established that the denial of a purely 
lateral transfer does not constitute an 
adverse employment action.” Barnhart 
v. Wal-Mart Stores, Inc., No. 8:04-cv-
2452-T-26EAJ, 2006 WL 8439915, at 
*4 (M.D. Fla. Mar. 3, 2006) A “purely 
lateral transfer” is a transfer which 
“does not involve a demotion in form 
or substance.” Doe v. Dekalb Cnty. 
Sch. Dist., 145 F.3d at 1449. Indeed, “a 
lateral transfer that does not result in 
‘lesser pay, responsibilities, or prestige’ 
is not adverse.” Barnhart v. Wal-Mart 
Stores, Inc. Furthermore, a lateral 
transfer is not adverse “simply because 
the plaintiff dislikes it or agrees with it.” 

See Double v. FedEx Ground Package 
Sys., Inc., 572 F. App’x 889, 895 (11th 
Cir. 2014). Even assuming that the 
Hospital’s offer of the OR Tech Support 
position constitutes “a transfer,” the 
court finds that this transfer was not a 
“lateral transfer” because the record 
indicates that OR support techs have 
significantly different responsibilities 
than Safety Officers. 

According to McKever’s testimony, 
OR Support Techs clean up “blood 
and bones and stuff like that” in 
operating rooms and prep for surgery 
either the day of or the day before 
surgery. The differences between the 
two positions are further supported by 
McKever’s testimony that he needed 
different training because he had never 
performed a role like the OR Tech 
Support position and that the OR Tech 
Support role required on-call hours. 
While the Hospital points out that 
“the OR Scrub Tech job and Safety/
Security Officer job are both entry-
level positions with the opportunity for 
advancement,” it overlooks the factual 
dispute regarding the drastic change in 
job role and responsibilities between 
the two positions. Though McKever 
declined the OR Support Tech job offer, 
that offer was for a materially different 
position with different responsibilities, 
which cuts against treating it as a lateral 
transfer. Therefore, the court cannot 
conclude on summary judgment that the 
OR Scrub Tech position was a “lateral 
transfer” from the Safety Officer 
role that did not involve a significant 
change in position or job duties. 
Therefore, because the Court finds that 
an issue of material fact exists as to 
whether McKever suffered an adverse 
employment action, the Hospital is not 
entitled to summary judgment on this 
element.

Finally, the court addresses the 
issue of whether the hospital took the 
adverse employment action because 
of McKever’s disability. To establish 
that an employer intentionally 
discriminated against an applicant 
in violation of the ADA, the plaintiff 
may rely on direct or circumstantial 
evidence. The type of evidence before 
the court affects the allocation of 
evidentiary burdens. Absent direct 

evidence of discrimination, a plaintiff 
must establish a prima facie case of 
intentional discrimination in violation 
of the ADA through circumstantial 
evidence using the burden-shifting 
analysis set out in McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 (1973). 
If the plaintiff makes the prima facie 
showing, then the burden shifts to the 
employer to “ ‘articulate a legitimate, 
non-discriminatory reason’ for the 
challenged action.” Connelly v. WellStar 
Health Sys., Inc., 758 F. App’x 825, 828 
(11th Cir. 2019). If the employer does 
so, the burden then shifts back to the 
employee to show that the employer’s 
proffered reason is mere pretext.

In contrast, if direct evidence of 
discrimination exists, “the familiar 
framework of establishing a prima facie 
case based on circumstantial evidence 
and the alternating burdens of proof 
established by McDonnell Douglas . 
. . do not apply.” Instead, when direct 
evidence of discrimination exists, 
an unconstitutional motive has been 
deemed to have been a determinative 
factor in an employment decision, and 
the burden is on the defendant to prove 
by a preponderance of the evidence 
that the same decision would have been 
reached even absent the discriminatory 
motive. A finding that direct evidence 
of discrimination exists, standing alone, 
is normally sufficient to defeat a motion 
for summary judgment.

Here, the parties dispute whether 
this is a direct evidence case or a 
circumstantial evidence case. The 
EEOC argues that this is a direct 
evidence case because there is no 
dispute that McKever has HIV, that 
the decisionmaker, Floyd, knew he had 
HIV, and that Floyd rescinded the job 
offer to McKever because she believed 
his HIV-positive status created a safety 
risk working in the Safety Officer 
position. The Hospital argues that this is 
a circumstantial evidence case because 
there is no evidence of discriminatory 
motive. The Hospital contends that, 
to the contrary, Floyd concluded that 
McKever’s employment in a Safety 
Officer position at that time would 
pose a safety issue but that there were 
numerous other positions that McKever 
could perform. The Hospital further 
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elaborates that Floyd’s conclusion 
“reflects a concern that McKever’s 
condition would prevent him from 
performing certain requirements of the 
job” and that Floyd’s “statements do 
not reflect the blatant discriminatory 
animus required for this to be a direct 
evidence case.”

The Hospital essentially contended 
that Floyd’s decision to revoke 
McKever’s job offer due to McKever’s 
disability was justified because Floyd 
believed McKever could pose a safety 
risk. However, at this stage in the 
analysis, Floyd’s verbalization that she 
revoked McKever’s job offer due to his 
HIV-positive status could constitute 
direct evidence of a discriminatory 
attitude. Because Plaintiff presented 
direct evidence of discrimination, the 
Court need not address the Hospital’s 
arguments regarding the McDonnell 
Douglas burden-shifting framework. 
Accordingly, Judge Stan Baker 
concluded that neither the Hospital 
nor the EEOC is entitled to summary 
judgment on this element; thus, both 
motions were denied on this issue. 

In summary, the Court denied 
Defendant’s Motion for Summary 
Judgment. The Court also granted 
in part and denied in part Plaintiff’s 
Motion for Partial Summary Judgment. 
Specifically, the Court granted 
Plaintiff’s Motion for Partial Summary 
Judgment on the issues of whether 
McKever was disabled and whether 
McKever satisfied the prerequisites of 
the Safety Officer position. However, 
the Court denied Plaintiff’s Motion 
for Partial Summary Judgment on 
the issues of whether McKever would 
pose a direct threat (including whether 
the Hospital based its decision to 
revoke McKever’s job offer on an 
individualized assessment and current, 
objective medical evidence) and 
whether the Hospital rescinded the 
conditional job offer for the Safety 
Officer position because of McKever’s 
disability. Judge Baker was appointed 
to the United States District Court for 
the Southern District of Georgia by 
President Donald J. Trump in 2018. ■

Brandon Dolinger is a law student at 
New York Law School (class of 2022).

Setbacks in Bermuda and the Cayman 
Islands for Same-Sex Marriage
By Eric Wursthorn

Recently, the Judicial Committee of 
the Privy Council (“JCPC”) ruled that 
Bermuda and the Cayman Islands do not 
have to recognize same-sex marriage. 
The JCPC is the highest court of appeal 
for some Commonwealth countries, 
dependencies and overseas territories 
of the United Kingdom. The rulings 
regarding Bermuda and The Cayman 
Islands are, respectively: Attorney 
General for Bermuda v. Ferguson & 
Ors (Bermuda) [2022] UKPC 5 (14 
March 2022) and Day & Anor v. The 
Governor of the Cayman Islands & 
Anor (Cayman Islands) [2022] UKPC 6 
(14 March 2022). 

In Attorney General for Bermuda, 
the JCPC overturned a ruling from 
Bermuda’s highest court, the Supreme 
Court of Bermuda, which in turn ruled 
that a Bermuda law banning same-
sex marriage was unconstitutional. 
The challenged law is the Domestic 
Partnership Act 2018, Section 53 
(the “DPA”), which expressly defines 
marriage as between a “male and 
female” and was passed in response 
to The Supreme Court of Bermuda’s 
decision in Godwin and DeRoche v. The 
Registrar General [2017] SC (BDA) 
36 Civ (5 May 2017), which held that 
restricting the definition of marriage 
to a man and a woman contravened the 
Human Rights Act of 1981 of Bermuda. 

After the DPA was passed, it was 
promptly challenged on constitutional 
grounds by two LGBT Bermudians, 
OUTBermuda, an LGBTQ charity, 
two church officials and The Parlor 
Tabernacle Vision Church of Bermuda. 
The challenge succeeded before Chief 
Justice Kawaley of the Supreme Court 
of Bermuda (2018 No 34/2018:99) [a 
trial court] and the Attorney General lost 
an appeal of that decision to Bermuda’s 
Court of Appeal. The Attorney General 
then appealed to the JCPC.

The JCPC’s decision overturning 
the Supreme Court of Bermuda’s ruling 
was 4-1, with Lord Sales in dissent. 
The majority found that the DPA did 
not violate Bermuda’s constitution 

because the former was not passed for 
a religious purpose, the latter did not 
require Bermuda to recognize same-sex 
marriage and the European Convention 
on Human Rights (the “Convention”), 
specifically Article 9, did not require 
Bermuda to recognize same-sex 
marriage. The JCPC dispatched with 
respondents’ argument that the DPA 
violated Section 12 of the Bermuda 
Constitution and its prohibition of 
discrimination according to creed. The 
JCPC wrote: “the exclusion of same-
sex couples from the institution of 
marriage is attributable not to their or 
their supporters’ description by creed 
but because they are of the same sex.”

Lord Sales disagreed with the 
majority on whether the DPA violated 
Section 8 of Bermuda’s Constitution 
which provides in relevant part as 
follows: “no person shall be hindered 
in the enjoyment of his freedom of 
conscience, and for the purposes of 
this section the said freedom includes 
freedom of thought and of religion, 
freedom to change his religion or 
belief and freedom, either alone or 
in community with others, and both 
in public or in private, to manifest 
and propagate his religion or belief 
in worship, teaching, practice and 
observance.” Lord Sales characterized 
the respondents’ desire for same-
sex marriage as a “religious or moral 
obligation to enter into marriage with 
their partner,” rather than a political 
belief, and thus Bermuda’s denial of that 
exercise “interferes with the ability of 
same-sex couples to act in accordance 
with their conscience and breaches 
the state’s duty of neutrality between 
different conscientious or religious 
beliefs.”

As for Day and Anor v. The 
Governor of the Cayman Islands, 
the appellants are Chantelle Day and 
Vickie Bodden Bush, two women in a 
committed relationship who wish to 
enter into a same-sex marriage in the 
Cayman Islands. In 2018, Day and Bush 
were refused a marriage license by 
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Commentary: 
A Blood Crisis: Is the Time to End MSM 
Deferral Now? 
By Corey L. Gibbs

In South Florida Blood Service, 
Inc. v. Rasmussen, 467 So.2d 798 
(1985), Florida 3rd District Court of 
Appeals called AIDS “the modern-
day equivalent of leprosy.” The 
stigmatization of the Acquired Immune 
Deficiency Syndrome (AIDS) led to 
unwarranted discrimination. Many lost 
jobs and insurance, refused medical 
treatment and funeral services, and 
were targeted by legislation that sought 
to further discriminatory practices. 
While evidence suggests that AIDS 
existed decades before its discovery and 
politicization in the 1980’s, the stigma 
and fear that still lingers may lead to 
preventable consequences.

Currently the United States is facing 
a shortage of blood. On January 11, 
2022, the American Red Cross declared 
its first blood crisis. In the midst of a 
pandemic, the shortage of blood poses 
an additional threat to individuals. 
The American Red Cross’s declaration 
states, “Amid this crisis, doctors have 
been forced to make difficult decisions 
about who receives blood transfusions 
and who will need to wait until more 
products become available. Blood 
and platelet donations are critically 
needed to help prevent further delays 
in vital medical treatments.” While it is 
imperative that more individuals donate 
during this time, the United States 
Food and Drug Administration (FDA) 
does not allow men who have sex with 
men (MSM) to donate blood unless the 
men have abstained from sexual contact 
with other men for three months. 
Revising the eligibility requirements 
could mitigate the damage caused by 
this blood crisis.

AIDS gained national attention 
in the 1980’s. Originally, the disease 
was only known to be present in 
MSMs, blood transfusion recipients, 
and hemophiliacs using medication 
manufactured from blood donations. 
As cases emerged outside these three 

categories, some speculated that 
AIDS could be contracted by drug 
abusers and sex workers. Heterosexual 
contraction of AIDS was considered 
to be a consequence of drugs and sex 
work. In 1983, the FDA implemented a 
lifetime ban of blood donations by any 
man if he had ever had sexual contact 
with another man since 1977. The ban 
remained until 2015, even though there 
were highly accurate tests to screen 
donated blood for HIV soon after the 
virus was identified and named in the 
mid-1980s.

In 2015, the FDA removed the 
lifetime ban and implemented a 
twelve-month deferral period in its 
place, premised on the view that HIV 
antibody screening tests administered 
less than a year after exposure to 
HIV might falsely test negative. In 
response to blood shortages caused by 
the COVID-19 pandemic, this twelve-
month period was further reduced to 
three months in April of 2020, reacting 
to findings that infected individuals 
developed antibodies relatively quickly. 
In January 2022, a White House official 
told ABC News, “The President is 
committed to ensuring that this policy is 
based on science, not fiction or stigma. 
While there are no new decisions to 
announce at the moment, the FDA is 
currently supporting the ‘ADVANCE’ 
study, a scientific study to develop 
relevant scientific evidence and inform 
any potential policy changes.” While 
the fear of “gay blood” led to a lifetime 
ban nearly forty years ago, trends 
show that most of the ever-expanding 
LGBTQ+ community no longer lives in 
the shadow of HIV transmission due to 
PrEP and condom use.

In the statement to ABC News, the 
official mentioned ADVANCE, which 
is a study that seeks an alternative to the 
deferral policy in order to bring policies 
up to speed with the current medical 
knowledge. According to the study’s 

the Cayman Islands General Registry 
on the grounds that the Marriage Law 
in Cayman Islands defines marriage 
as “the union between a man and a 
woman as husband and wife”. The 
women sued on grounds that the Bill of 
Rights, Freedoms and Responsibilities 
(“the Bill of Rights”) in the Cayman 
Islands Constitution granted a right to 
legal recognition of same-sex marriage 
and that the Marriage Law infringed 
on their constitutional rights. The 
women prevailed in the Grand Court 
of the Cayman Islands. However, on 
appeal by the government, the Cayman 
Islands Court of Appeal ruled against 
the women and found that the Bill of 
Rights did not confer a right to same-
sex marriage. The women then appealed 
to the JCPC. 

The Cayman Islands Constitution 
was passed in 2009 and the Bill of 
Rights, which is based on the European 
Convention on Human Rights, came 
into effect in 2012. While the Bill 
of Rights and the Conventions share 
many provisions in common, the Bill 
of Rights expressly defines marriage 
in Section 14(1) as between “man and 
woman of marriageable age” and gives 
them the freedom “to marry a person of 
the opposite sex and found a family.” In 
light of this express provision, the JCPC 
held that the general provisions of the 
Bill of Rights which guarantee respect 
for private and family life, conscience 
and religion and prohibit discrimination 
must be read in harmony with Section 
14(1). Thus, the JCPC upheld the 
Cayman Islands Court of Appeal 
decision which ruled that the Bill of 
Rights did not confer a right to same-
sex couples to marry and have their 
marriage recognized under the law. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.
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website, “If the scientific evidence 
supports the use of the different 
questions it could mean men who have 
sex with men who present [sic] to donate 
would be assessed based upon their own 
individual risk for HIV infection and 
not according to when their last sexual 
contact with another man occurred.” 
The ADVANCE study is sponsored by 
OneBlood, the American Red Cross, 
and various other groups. 

Other nations have implemented 
strategies similar to what has been 
proposed by ADVANCE. According 
to Reuters, seventeen nations have no 
restrictions based on an individual’s 
status as an MSM. Italy, one of the 
seventeen, implemented an Individual 
Risk Assessment (IRA) in 2001. 
Barbara Suligoi et al. (Changing 
Blood Donor Screening Criteria from 
Permanent Deferral for Men Who 
Have Sex with Men to Individual 
Sexual Risk Assessment: No Evidence 
of a Significant Impact on the Human 
Immunodeficiency Virus Epidemic 
in Italy, 11 (3) Blood Transfusion 441 
(2013)), compared data from before 
Italy’s implementation of the IRA 
policy and after. They wrote, “Our 
results show that the implementation 
of the IRA policy in 2001 did not 
significantly affect either the incidence 
or prevalence of HIV infection among 
blood donors or the distribution of MSM 
and heterosexuals among HIV antibody-
positive blood donors.” Despite the 
change in Italy’s policy, the donations 
that tested positive remained similar. 
Argentina, Russia, Spain, South Africa, 
and Hungary are among the nations with 
no restrictions according to Reuters. 

While studies and other nations 
search for alternative forms of screening, 
trends within the United States show 
that the deferral may be outdated and 
act as a hurdle in the near future. HIV.
gov provides current HIV statistics for 
the United States. Between 2015 and 
2019, the rate of new HIV infections 
declined by eight percent. Within that 
same time period, the number of new 
infections attributed to male-to-male 
sexual contact decreased. However, 
male-to-male sexual contact remained 
the leading cause of transmission in 
2019.

As new HIV diagnoses decline, 
the rate of individuals identifying 
as LGBTQ+ continues to increase. 
According to a recent Gallup poll, 
5.6 percent of Americans identify as 
LGBT. This is a 1.1 percent increase 
from the information collected in 2017. 
Among those who identify as LGBT, 
24.5 percent identify as gay and 54.6 
percent identify as bisexual. That means 
approximately 16.5 million Americans 
identify as LGBT and 4.6 million 
identify as gay. Additionally, Gallup 
breaks down the percentages based 
on generations. Younger generations 
are more likely to identify as LGBT 
than older generations. 9.1 percent of 
Millennials identify as LGBT. 15.9 
percent of Generation Z identify as 
LGBT.

Despite the decline in HIV cases and 
the increase in LGBT self-identification, 
the FDA guidelines continue to 
prevent MSM blood donations via the 
three-month deferral. However, the 
regulations also require that blood 
donations be tested regardless of who 
makes the donation. This is to further 
mitigate the transmission of bloodborne 
pathogens. 21 C.F.R. § 610.40 provides 
the testing requirements of blood from 
donations. Each blood donation must 
be tested for evidence of infections. 21 
C.F.R. § 610.40(a). The testing must be 
performed using “screening tests that 
FDA has licensed, approved, or cleared 
for [testing].” 21 C.F.R. § 610.40(b). 
Additionally, donations that are reactive 
to a test must be retested. 21 C.F.R. § 
610.40(e).

According to the Centers for Disease 
Control and Prevention (CDC), there 
are three primary types of HIV tests. 
Nucleic acid tests detect the virus within 
ten to thirty-three days after exposure. 
Antigen/antibody tests can detect HIV 
between eighteen to forty-five days after 
exposure. Antibody tests can detect 
HIV between twenty-three to ninety 
days after exposure. The FDA provides 
a lengthy list of assays approved to 
screen for HIV. In 2004, the FDA 
released guidance stating, “If the FDA 
licensed test for detection of antibodies 
to HIV-1 is negative or non-reactive, we 
recommend that, as part of adequate 
and appropriate screening, you test the 

donation further using an FDA licensed 
HIV-1 NAT.” Note that the antibody 
tests can take up to ninety days, or three 
months, to detect an infection. Despite 
some tests being able to detect infection 
within a matter of days, the FDA allows 
for any FDA licensed test to be used.

Despite the testing, the possibility 
of transmitting HIV through a blood 
donation remains. Over the years, 
litigation arose from the transmission of 
HIV through blood and blood products. 
Courts have been reluctant to rule that 
suppliers acted negligently, especially 
when industry customs were followed. 
While receiving HIV positive blood may 
constitute a relatively small percentage 
of HIV cases and the outcome of 
negligence litigation is favorable to 
suppliers, the cost of litigation remains a 
burden and a consideration for suppliers 
of blood and blood products.

The American Red Cross and 
OneBlood have shown an interest in an 
alternative to the three-month deferral. 
Additionally, the current trends show 
that HIV diagnoses are declining while 
self-identification as LGBT is increasing. 
There are even HIV tests that detect HIV 
in as little as ten days. However, there 
are guidelines that stand between MSMs 
and blood donor eligibility. In addition 
to the FDA guidelines, a reduction in the 
deferral period could lead to increased 
litigation and public scrutiny. 

As the blood crisis persists, there are 
options that the FDA could consider. The 
deferral period could be further reduced 
based on the tests available to different 
donation sites. Moreover, the deferral 
period could be dropped completely as 
it has been in other nations. The United 
States has suffered many casualties due 
to the ongoing pandemic, so mitigating 
further losses by expanding blood donor 
eligibility is necessary.

While an elimination of the deferral 
period may not guarantee an end to 
future blood crises, it could provide an 
immediate jump in donations with proper 
encouragement from leaders within the 
LGBTQ+ community. Additionally, 
presenting blood donations as a way to 
honor those who cannot donate or were 
lost during the AIDS crisis may boost 
initial blood donations within the gay 
community. 
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As a blood crisis diminishes the 
blood supply within the United States, it 
is incumbent upon policy makers to find 
a way to mitigate any further damage. 
One notable solution is to further reduce 
or eliminate the MSM deferral period. 
Seventeen other countries have moved 
away from such a deferral, and the 
United States should join that growing 
list. With proper planning and publicity, 
an elimination of the deferral could 
create an immediate jump in blood 
donations and end the current crisis. 

Men who have sex with men can 
contribute to the ADVANCE study by 
visiting its website and finding a location 
near them. We should all do what we 
can to end this blood crisis and expand 
eligibility for blood donations. ■

Corey L. Gibbs is an LL.M. Candidate 
in New York Law School’s Tax Program. 

CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor & Employment Law 
Emeritus at New York Law School.

U.S. SUPREME COURT – On March 
30, 2022, the Supreme Court docketed a 
petition for certiorari by the proponents 
of California Proposition 8, which 
voters approved in 2008 to amend the 
California Constitution to overrule a 
California Supreme Court marriage 
equality decision issued earlier that year. 
Hollingsworth v. Perry, No. 21-1304. 
The constitutionality of Proposition 8 
was successfully challenged in Perry 
v. Schwarzenegger, 704 F. Supp. 2d 
921 (N.D. Cal. 2010) (holding that 
Prop. 8 violated both the due process 
and equal protection clauses of the 14th 
Amendment, affirmed on other grounds, 
sub nom Perry v. Brown, 667 F. 3d 1078 
(9th Cir. 2012). The proponents filed a 
cert petition, which was granted, only 
for the Supreme Court to decide, 5-4, 
that the proponents did not have standing 
to appeal the trial court’s ruling when 
official state defendants decided not 
to appeal. See Hollingsworth v. Perry, 
133 S. Ct. 2652 (2013). Prior to the 
trial in this case, Chief District Judge 
Vaughn Walker announced his intention 
to have the trial simulcast to various 
courtrooms, as the district courtroom 
in San Francisco was too small to 
accommodate the enormous number of 
people interested in attending, but the 
proponents protested and eventually the 
Supreme Court ruled against Walker’s 
plan. Then he announced that he 
intended to have a video recording made 
of the trial for his own use and, when the 
proponents protested again, he stated 
on the record in open court that the 
recording would not be made public but 
instead would be preserved under seal. 
Although the transcript of the trial was 
public, the recording remains under seal. 
At various times since the trial, various 

attempts have been made to persuade 
the district court judges assigned to this 
case after Judge Walker retired (and 
came out as gay) to unseal the video and 
make it public were unsuccessful until 
2020, when the district court granted 
the request as ten years had passed 
since the trial; the court authorized 
availability of the video recording on 
the internet, and a divided 9th Circuit 
panel rejected proponents’ appeal on 
grounds of standing, finding that the 
proponents had failed to demonstrate 
any tangible injury from the unsealing 
of the video. The dissent argued that 
intangible injury to reputation also 
should count for standing purposes. 
Now those of the proponents still intent 
on keeping the video from public view 
have asked the Supreme Court to step 
in. The first question presented, going 
to standing, is whether “the breach of 
Judge Walker’s binding promise to 
Petitioner, upon which they reasonably 
and detrimentally relied, cognizably 
injures them,” which could give them 
standing to appeal the district court’s 
order. The second question is “Whether 
the video recordings that Judge Walker 
solemnly promised Petitioners would 
not be made public may now be ordered 
publicly released over their objection.” 
Charles Cooper, who was the lead 
trial attorney for the Proponents (who 
intervened to defend Proposition 8 
when then-California Attorney General 
Jerry Brown declined to do so), is the 
lead attorney on this certiorari petition. 
There is some irony to this, because 
some years after the trial Cooper 
attended the same-sex marriage of his 
daughter, and indicated that although 
he did not believe that the Constitution 
requires the states to allow same-sex 
couples to marry, he has no personal 
objection to same-sex marriage. 

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – He keeps coming back 
from Mexico, and they keep deporting 
him. In Garcia v. Garland, 2022 WL 
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764077, 2022 U.S. App. LEXIS 6521 
(5th Cir., March 14, 2022), the court 
rejected petitioner’s claim that because 
the Notice to Appear he received did 
not specify the time and date of his 
removal proceedings, he was entitled 
to a do-over of the proceedings and the 
BIA’s refusal to reopen the proceedings 
was erroneous. The court notes that 
he came to the U.S. in 1994, received 
“voluntary administrative departure” 
in 2001, returned to the U.S. “without 
having been admitted or paroled,” 
then sent a notice to appear in 2004 
leading to an order of removal by an 
Immigration Judge in 2007, which was 
affirmed in 2008, he was deported in 
2010, but he found his way across the 
border without being formally admitted 
yet again. According to Judge Stephen 
A. Higginson’s opinion for the court, 
the Notice to Appear in the current case, 
which mentioned “a date to be set” and 
“a time to be set” for the hearing was 
sufficient to comply with regulations. 
Petitioner’s second motion to reopen 
alleged that “he was recently diagnosed 
with HIV and was receiving antiviral 
treatment.” He asserted that “country 
conditions and his own personal 
circumstances had changed since 2007 
and that because of his diagnosis, 
he would be perceived as a member 
of the LGBT community and would 
accordingly face a substantial risk of 
persecution and/or torture on account 
of his membership in the particular 
social groups of: (1) ‘homosexuals in 
Mexico (imputed),’ (2) ‘individuals 
in Mexico who are HIV positive’; and 
(3) ‘HIV positive men in Mexico’”. 
The Board of Immigration Appeals 
denied this petition to reopen as well. 
The BIA found no change in country 
conditions during the specified time 
and no evidence sufficient to support 
asylum or withholding claims based 
on his described social groups. “Garcia 
has not carried his burden here,” wrote 
Judge Higginson. “In support of his 
argument that he has shown changed 
country conditions, Garcia says that 

he submitted the 2007 and 2018 State 
Department County Reports on Mexico 
in his motion to reopen and points out 
that the 2018 report mentions violence 
targeting LGBT persons in its preamble 
while the 2007 preamble does not.” But 
the court asserted that “comparison of 
the preambles of the reports is not a 
‘meaningful comparison’ between the 
country conditions at both times . . . 
and Garcia has not provided evidence 
that the reports themselves show more 
than the continuation of a trend of 
discrimination and violence against 
LGBT individuals in Mexico. Nor does 
the 2019 report contain information 
specific to the treatment of HIV positive 
individuals.” The court also said that 
other documents Garcia submitted were 
no more helpful to his case. But the real 
issue from Garcia’s perspective is that 
his situation has change with his HIV 
diagnosis, but, said the court, “a change 
of personal circumstances cannot alone, 
without further support from other 
changed conditions, qualify as changed 
country conditions.” Here is an example 
of rigid bureaucratic thinking – perhaps 
induced by a literalistic reading of the 
statute and regulations. But this seems 
to be the nature of our refugee laws: even 
if a realistic assessment of current facts 
would support a conclusion that sending 
a particular person back to his home 
country at this time would place him in 
danger, that is essentially irrelevant to 
the issue whether the agency abused its 
discretion in finding based on the record 
before it that petitioner had not sustained 
his burden of showing changed country 
conditions in order to justify reopening 
his case. The court concluded that 
because the petitioner had failed to 
show that the BIA abused its discretion 
in denying his motion to reopen his case, 
the court would not “reach his claims 
concerning his eligibility for asylum 
and withholding of removal. Petitioner 
is represented by Naimeh Salem of 
Houston, TX. If he is removed again, 
is there any doubt he will attempt to 
return if physically able to do so? Judge 

Higginson was appointed by President 
Barack Obama.

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – Tempest in a teapot, or 
serious 1st Amendment matter? In Riley’s 
American Heritage Farms v. Elsasser, 
2022 WL 804108 (9th Cir., March 17, 
2022), a 9th Circuit panel decided that 
a serious 1st Amendment issue – that 
could not be determined on summary 
judgment – had been raised by James 
Patrick Riley, the operator of Riley’s 
American Heritage Farms and a person 
willing to tweet controversial right-wing 
views. Riley claims that the Claremont 
Unified School District put his business 
providing historical reenactments 
for tourists and school groups on its 
banned list in retaliation for some of 
his tweets about which the District 
received complaints from one parents 
and another member of the public. 
Every year from 2001 to 1017, several 
classes from various elementary schools 
in the District took field trips to Riley’s 
American Heritage Farms. In August 
2018, Mr. Riley, the proprietor, using 
his individual Twitter account, posted 
comments that would be offensive to 
some people, about Senator Elizabeth 
Warren, Senator Kirsten Gillibrand, 
Black Lives Matter, and gender 
diversity. After a parent complained 
to a teacher and suggested the district 
should not send field trips to Mr. Riley’s 
establishment, the matter ascended to 
supervisory levels and the word went 
out to the District Schools to think about 
alternatives to Riley’s establishment, as 
a result of which field trips to Riley’s 
were cancelled. A local newspaper 
reported about the controversy that 
Riley’s posts had stimulated on 
Twitter and Facebook. Riley’s lawyer, 
Thomas Eastmond, sent a letter to 
James Elsasser, the superintendent 
of the School District, as well as to 
various board members, alleging that 
an unconstitutional policy banning 
field trips to Riley’s in retaliation for 
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his tweets should be rescinded. The 
District disclaimed having a formal 
policy; its position was that having been 
advised of Riley’s tweets, principals 
and teachers decided against the field 
trips. Is there a First Amendment issue 
here? Riley thought so and filed suit. 
The district court dismissed the School 
District as a defendant on sovereign 
immunity grounds, but litigation 
continued against the Superintendent 
and some board members. The district 
court decided that these defendants 
were entitled to qualified immunity as 
to monetary damages. But Riley was 
most interested in prospective injunctive 
relief, which would not be barred by 
immunity. However, former President 
Trump’s least favorite district judge, 
Jesus G. Bernal, concluded that there 
was no evidence that the defendants 
had a “policy” prohibiting future field 
trips to Riley’s, so there was no need 
for injunctive relief. The 9th Circuit 
panel, in an opinion by Judge Sandra S. 
Ikuta, joined by Judges Mark J. Bennett 
and Ryan D. Nelson, found that under 
9th Circuit precedents Riley and his 
establishment should be treated as the 
equivalent of government employees for 
First Amendment purposes, meaning 
that the Supreme Court’s Pickering 
balancing test should be used to 
determine whether the government’s 
concerns outweighed the Plaintiff’s 1st 
Amendment rights. The court found 
that there is a genuine issue of material 
fact whether the plaintiffs’ First 
Amendment rights have been violated; 
although the individual defendants 
enjoy qualified immunity against 
monetary damages because the court 
could find no controlling precedent on 
point to this fact pattern, on the issue of 
prospective injunctive relief, “there is a 
genuine issue of material fact whether 
the school officials are maintaining 
an unconstitutional, retaliatory policy 
barring future patronage to the vendor.” 
Judge Ikuta was appointed by President 
George W. Bush. Judges Bennett and 
Nelson were appointed by President 

Donald J. Trump. As such, the panel 
is not representative of the majority 
ideological balance on the 9th Circuit, 
where 18 active judges were appointed 
by Presidents Clinton, Obama and Biden, 
while 13 active judges were appointed 
by Presidents G.W. Bush and Trump. 
Perhaps an en banc petition may change 
the result in this case. As Judge Ikuta 
noted, there is no 9th Circuit controlling 
precedent on the 1st Amendment issue 
as resolved by the panel in this opinion, 
which is why the individual defendants 
enjoy qualified immunity from the 
damages claim. 

CALIFORNIA – In Randall v. Automatic 
Data Processing, Inc., 2022 WL 
843460, 2022 U.S. Dist. LEXIS 51639 
(C.D. Calif., March 21, 2022), Thomas 
Randall, a California resident who is a 
gay man, sued his former employer and 
his former supervisor for discrimination 
because of age and sexual orientation, 
failure to prevent discrimination and 
harassment, and wrongful termination 
in violation of public policy. All of 
Randall’s claims are stated solely under 
state law, but the employer removed 
the case to federal court on diversity 
grounds, noting that it is not a resident 
of California for jurisdictional purposes. 
Randall did not want to be in federal court 
and moved to remand the case, claiming 
that because his supervisor, Wendy 
Heesch, was a California resident, there 
was not complete diversity between the 
parties, so the case was not removable. 
ADP objected that Heesch was a “sham” 
defendant, and her citizenship should be 
disregarded for purposes of diversity. 
At a hearing on the contested remand 
motion, ADP asserted that the facts 
alleged by Randall against Heesch were 
insufficient to state a claim against her. 
Randall, disagreeing, claimed that he 
could allege additional claims and facts 
if he was granted leave to amend. The 
court granted leave and Randall filed 
an Amended Complaint, adding two 
additional causes of action: harassment 

based on age, sexual orientation and 
marital status in violation of the 
California Fair Employment and 
Housing Act, and intentional infliction 
of emotional distress. These claims 
arose out of the common nucleus of 
facts alleged in the discrimination claim 
against the company. District Judge 
John W. Holcomb found that the facts 
alleged were sufficient under California 
law to state a claim against Heesch, and 
granted Randall’s motion to remand 
the case to state court, but denied 
Randall’s request for attorneys’ fees 
for representation in opposition to the 
removal motion. Randall is represented 
by Mark Shipman Stiffler, Donald R. 
Holben, Paul H. Duvall, and Nia K. 
Perkinsm, of Donald R. Holben and 
Associates APC, San Diego, CA. Judge 
Holcomb was appointed by President 
Donald J. Trump.

DISTRICT OF COLUMBIA – Janice 
Coclough was employed by Akal 
Security, Inc., to work as a Court 
Security Officer under its contract 
providing security for the federal 
courthouses in the District of Columbia. 
She is a lesbian but was not out at 
work, and kept her sexual orientation 
a secret. Nonetheless, she claims there 
were rumors about her and that she 
was perceived as gay by court security 
workers and court officials. She was 
discharged by Akal after the U.S. 
Marshall service sent them a written 
demand to remove her from working 
in the court where she was assignment. 
She claimed that her discharge by Akal 
was in retaliation for sexual harassment 
complaints she had made, and that 
Akal could have transferred her to 
another assignment. Akal presented 
evidence that Coclough as the subject 
of various complaints by coworkers 
alleging that she was subjecting other 
employees to a hostile environment. 
Her lawsuit asserted violations of Title 
VII and the D.C. Human Rights Act by 
her employer, and she asserted claims 
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against her former supervisors under 
the D.C. Human Rights Act. Chief U.S. 
District Judge Beryl A. Howell granted 
the defendants’ motion for summary 
judgment and the plaintiff’s motion to 
seal certain exhibits she had submitted 
in response to defendants’ motion. The 
opinion in Coclough v. Akal Security, 
2022 WL 768469, 2022 U.S. Dist. 
LEXIS 43693 (D.D.C., March 13, 2022), 
focuses first on problems occasioned 
by the submission of heavily redacted 
documents by plaintiff in opposition 
to defendants’ motion, which the 
court found should have been handled 
differently by plaintiffs’ counsel. As 
a result, the redacted documents were 
virtually useless to the court in fulfilling 
its role of determining whether there 
were disputed issues of material fact 
that would prevent a grant of judgment 
as a matter of law. The court’s solution 
was to limit the factual assertions by 
the plaintiff in opposition to the motion 
to those made during the discovery 
process that were thus part of the record 
accessible to the court. Ultimately, 
Judge Howell concluded that plaintiff 
was misconstruing the options open to 
her employer when it received a written 
communication from the U.S. Marshall’s 
Office to take her off the contract which 
governed the security for the courts, and 
furthermore, as far as a perceived sexual 
orientation claim went, the defendants 
had presented well documented claims 
of misconduct by the plaintiff in her 
treatment of co-workers that provided 
legitimate grounds for its action. The 
opinion is long and detailed concerning 
the factual allegations of both sides and 
may make interesting reading, but does 
not merit extended treatment here on 
questions of law. Plaintiff is represented 
by Darrell Chambers, Silver Spring, 
MD, and Douglas Stuart Rosenbloom, 
Takoma Park, MD. Judge Howell was 
appointed by President Barack Obama. 

HAWAI’I – According to U.S. District 
Judge Jill A. Otake, ruling on dismissal 

motions in Scutt v. UnitedHealth 
Insurance Co., 2022 U.S. Dist. LEXIS 
45445, 2022 WL 787992 (D. Haw., 
March 15, 2022), this case is one of ten 
cases that Jason Scutt, a transgender 
woman, has filed pro se “pertaining 
to her dissatisfaction with transgender-
related medical care and health insurance 
coverage.” This particular complaint 
focuses on whether Scutt’s rights were 
violated in the matter of transportation 
services she needed in connection with 
her gender reassignment procedures. 
She alleges that “she was unable to 
utilize transportation services because 
LogistiCare and UHC would not 
communicate via email or text message 
to accommodate her hearing loss and 
tinnitus, and that she could not equally 
benefit from these services due to her 
hearing problems and body/gender 
dysphoria.” Judge Otake confronted 
defendants’ argument that “gender/
body dysphoria” is not a disability 
within the meaning of the Americans 
with Disabilities Act (ADA), which 
specifically excludes from coverage 
“gender identity disorders not resulting 
from physical impairments.” The court 
noted that “courts have yet to settle the 
question of whether gender dysphoria 
results from physical impairments, 
thereby excepting it from the foregoing 
exclusion, and the answer is not as clear 
cut as LogistiCare and UHC suggest,” 
citing Doe v. Penn. Dep’t of Corr., 
2021 WL 1583556 (W.D. Pa. Feb. 19, 
2021), but decided that the court did 
not have to rely on this ground for ADA 
coverage because there was no doubt 
that Scutt’s hearing impairment would 
count as a disability. The court found 
no connection between “body/gender 
dysphoria” and the transportation 
issues raised by the complaint, as the 
accommodation problem concerned the 
hearing impairment! After determining 
that the transportation services at issue 
come under the public accommodation 
provision of the ADA, the court 
concluded that Scutt had “sufficiently” 
alleged denial of public accommodations 

because of a disability and rejected the 
motion to dismiss as to this claim. But 
the court dismissed a “common rule” 
claim under state law, as well as a Title 
VI claim. State law claims of medical 
malpractice and defamation were also 
dismissed. The complaint lacked the 
factual allegations necessary to ground 
diversity jurisdiction over those claims. 
Since the federal court’s jurisdiction 
thus depended on Scutt’s ADA claim, 
the court focused on whether these other 
claims could remain in the case under 
supplemental jurisdiction, and found that 
they fell outside the nucleus of operative 
facts in the federal claim, and thus 
must be dismissed. The defendants also 
sought to have the entire case dismissed 
for Scutt’s failures to comply in every 
detail with the magistrate judge’s orders 
in this case, but, wrote Judge Otake, 
“the Court declines to exalt form over 
substance. The Court must liberally 
construed pro se pleadings and ‘a pro se 
complaint, however inartfully pleaded, 
must be held to less stringent standards 
than formal pleadings drafted by 
lawyers,” citing Erickson v. Pardus, 551 
U.S. 89 (2007). But the court reminded 
Scutt that she “must comply with all 
statutes, rules, and orders and her failure 
to do so may result in the imposition of 
sanctions, including but not limited to 
dismissal.” The court rejected Scutt’s 
request for permission to amend the 
complaint to add both an Affordable 
Care Act claim and additional factual 
allegations to persuade the court that her 
gender dysphoria should be considered 
a disability. Judge Otake was appointed 
by President Donald J. Trump.

ILLINOIS – In Brownlee & Fleming v. 
Catholic Charities of the Archdiocese of 
Chicago, 2022 WL 602652, 2022 U.S. 
Dist. LEXIS 35640 (N.D. Ill., March 1, 
2022), U.S. District Judge Franklin U. 
Valderrama issued a lengthy amended 
opinion working his way through 
the defendants motion for summary 
judgment on a plethora of claims 
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arising under Title VII and the Illinois 
Gender Violence Act and tort law. (The 
original opinion sparked a motion for 
reconsideration by the Archdiocese, 
which caused the court to issue an 
amended opinion.) The two plaintiffs, 
Esther Brownlee and Joanie Fleming, 
were employed as outreach workers by 
Catholic Charities providing emergency 
services to homeless and at-risk people 
in Chicago. They asserted claims based 
mainly on allegations of harassment by 
a male co-worker and by a contractor of 
the employer, alleged flaws in the way 
their complaints were dealt with, and 
retaliation claims as well. The Law Notes 
connection here relates to Fleming, 
a lesbian married to another woman, 
but the decision does not focus in any 
significant way on her sexual orientation, 
so we will not go into great detail on this 
lengthy opinion. As to Fleming’s claims, 
the court granted defendants’ summary 
judgment motion on Title VII sexual 
harassment regarding the contractor’s 
alleged conduct and a retaliation claim, 
but denied the motion regarding sexual 
harassment by the co-worker. Those 
interested in the excruciating details are 
referred to the published opinion as cited 
above. The plaintiffs are represented by 
Uche O. Asonye and Renee Christine 
Fell, Asonye & Associates, Chicago, 
IL. Judge Valderrama was appointed by 
President Donald J. Trump. 

ILLINOIS – In Ortiz v. Foxx, 2022 WL 
991965, 2022 U.S. Dist. LEXIS 61121 
(N.D. Ill., March 31, 2022), U.S. District 
Judge John F. Kness ruled that the 
federal district court lacked jurisdiction 
over litigation by a group of transgender 
plaintiffs seeking a declaration that 
a provision of Illinois’ name-change 
statute was unconstitutional. The 
statute provides that a State’s Attorney 
may react to the filing of a name-
change petition by a person who has 
been convicted of a felony, certain sex 
crimes, or an identity-theft offence 
by requiring the petitioner to update 

their criminal history transcript and by 
filing an objection to the name change 
petition. The plaintiffs sued Cook 
County State’s Attorney Kimberly M. 
Foxx and two Cook County state court 
judges, seeking that the court order them 
not to enforce this provision, since all 
the plaintiffs come within its scope and 
have been deterred from filing name 
change petitions reflecting their gender 
transition because of the provision. In 
granting defendants’ motion to dismiss, 
Judge Kness explained that contrary to 
the allegation in plaintiffs’ complaint, 
the statute does not prohibit name 
changes for any group of people, but 
instead authorizes the State’s Attorney 
to require updating of records and to 
advocate that a change not be granted, 
leaving the decision in the hands of the 
state court judge. Judge Kness noted the 
defendants’ 11th Amendment sovereign 
immunity argument, but ultimately 
granted the dismissal motion based 
on lack of standing of the plaintiffs – 
none have applied for a name change 
and none have been turned down – 
and specifically noting, as well, that 
the judicial defendants enjoy judicial 
immunity. Plaintiffs argued that in 
name change cases the judges would 
be acting in an administrative capacity 
rather than a judicial capacity and thus 
would not enjoy immunity, but Judge 
Kness disagreed, finding that the judges 
are acting in their judicial capacity when 
ruling on petitions for name changes, 
as the statute leaves it up to the judges 
to decide whether to deny a petition 
due to the objection of the State’s 
Attorney. Plaintiffs are represented by 
the Transformative Justice Law Project 
of Illinois, Chicago, IL; and Alexandra 
Joelle Block, Brian D Straw, Martin S. 
Kedziora, Gregory Edward Ostfeld, of 
Greenberg Traurig LLP, Chicago, IL. 
Judge Kness was appointed by President 
Donald J. Trump.

INDIANA – “John Doe” is a 
transgender man who is married to a 

cisgender woman, A.B. John Doe is the 
stepparent but not the adoptive parent 
of A.B.’s children, R.M. (son) and J.M. 
(daughter). John Doe kicked R.M. out 
of the house for various reasons, and 
R.M. ended up couch-surfing for a 
while with other adults. A case manager 
for the Indiana Department of Social 
Services advised law enforcement, and 
a detective arrested John Doe and A.B. 
for child abandonment. R.M. informed 
the detective that John Doe was a 
transgender person whose former name 
was Barbara. In this case, John Doe and 
A.B. v. Gray, 2022 WL 602919, 2022 U.S. 
Dist. LEXIS 35568 (N.D. Ind., March 
1, 2022), they claim that Gray and the 
case manager shared this information 
with the IDSS case worker and others, 
including A.B., A.B.’s sister, and foster 
parents with whom A.B. and J.M. 
were placed. The suit claims that Gray 
violated 14th Amendment privacy rights, 
4th Amendment unreasonable seizure 
(the arrest), and intentionally inflicted 
emotional distress under Indiana tort 
law. Plaintiffs claim that prior to the 
disclosures by Detective Gray and 
the case worker, neither A.G., nor her 
children or her sister (and of course 
not the foster parents) knew that John 
Doe was identified as female at birth 
lacked male genitalia – the information 
disclosed by Gray and the case worker. 
U.S. District Judge Damon R. Leichty 
granted summary judgment in favor of 
defendants, finding that “no reasonable 
jury could find for John Doe and 
A.B.” While conceding that a privacy 
argument could be made, in this case 
both defendants are public officials, so 
qualified immunity shelters them from 
liability unless they violated a clearly 
established constitutional right. Judge 
Leichty found that it was not clearly 
established in binding case law that a 
constitutional right of privacy would 
protect against disclosure of knowledge 
about a person’s gender identity in a 
case such as this, and that based on the 
evidence in record concerning the state 
of Detective Gray’s knowledge when he 
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made the arrest for child neglect, it was 
supported by probable cause. The court 
rejected this argument by plaintiffs: 
“John Doe and A.B. also claim that 
there is a ‘clear trend in the caselaw that 
[the court] can say with fair assurance 
that the recognition of the right by a 
controlling precedent was merely a 
question of time,” relying on such cases 
as Lawrence v. Texas, U.S. v. Windsor, 
and Obergefell v. Hodges. “Though a 
case directly on point is not required for 
a right to be clearly established,” wrote 
Judge Leichty, “this generalized trend 
toward recognizing rights for same-
sex relationships is not tailored to the 
disclosure of private information and 
does not demonstrate that a sufficient 
consensus had been reached on the 
right to keep one’s sexual preference or 
gender identity private from disclosure 
to family or foster parents by state 
authorities during an investigation.” The 
plaintiffs are represented by Russell W. 
Brown, Jr., of King Brown & Murdaugh 
LLC, Barrister Court, Merrillville, 
IN. Judge Leichty was appointed by 
President Donald J. Trump. 

KENTUCKY – Does Kentucky’s Civil 
Rights Act (KCRA), which does not 
expressly forbid discrimination because 
of sexual orientation but does ban sex 
discrimination, give rise to sexual 
orientation discrimination claims as a 
matter of statutory interpretation? Ruling 
on a motion to dismiss a diversity case, 
U.S. District Judge David J. Hale finds it 
appropriate to deny a motion to dismiss 
an employee’s claim that she suffered 
retaliation because she opposed sexual 
orientation discrimination, in Cimbalo 
v. BASF Corporation, 2022 WL 696798, 
2022 U.S. Dist. LEXIS 40575 (W.D. 
Ky, March 8, 2022). Kerry Cimbalo 
was hired to oversee human resources 
at BASF’s Quincy, Florida, worksite. 
She brought to management’s attention 
allegations that the manager at the 
site “was demonstrating racial, sexual 
orientation and gender hostility.” When 

her supervisor didn’t follow up on her 
complaint, she contacted the Kentucky-
based legal department, which began 
an investigation or her report, but the 
company terminated her for “violating 
a company guideline.” She claimed that 
white male employees who received 
warnings for “more serious violations” 
had not been terminated. She sued in 
state court alleging a violation of the 
KCRA, and the company removed 
to federal court citing diversity of 
citizenship. The company’s dismissal 
motion alleged, among other things, that 
retaliation based on opposition to sexual 
orientation discrimination was not 
actionable because the KCRA does not 
ban sexual orientation discrimination. 
Judge Hale found that Kentucky courts 
have followed Title VII precedents in 
construing the KCRA, and that federal 
diversity cases upon which the company 
relies predate the Supreme Court’s 
decision in Bostock v. Clayton County, 
140 S. Ct. 1731 (2020), interpreting 
Title VII’s ban on sex discrimination 
to include sexual orientation 
discrimination claims. The stated 
legislative purpose of the KCRA is “to 
provide for execution within the state of 
the policies embodied in . . . Title VII,” 
citing Ky. Rev. Stat. Sec. 344.020(1)
(a). “The Supreme Court’s decision in 
Bostock and Kentucky courts’ reliance 
on federal law when interpreting the 
KCRA support a finding at this stage 
in the litigation that the KCRA protects 
individuals from discrimination based 
on sexual orientation,” wrote Judge Hale. 
Thus, “opposing” such discrimination 
comes under the protection of the anti-
retaliation provision of the statute. The 
court also rejected other arguments by 
the employer, denying the company’s 
motion to dismiss both the original 
and the amended complaints on these 
grounds. Cimbalo is represented by 
Thomas Robert Coffey and John 
Morgan McGarvey, of Morgan Pottinger 
McGarvey-Louisville, Louisville, KY. 
Judge Hale was appointed by President 
Barack Obama.

KENTUCKY – Chief U.S. District Judge 
Greg N. Stivers granted the employer’s 
motion for dismissal or summary 
judgment in Thomas v. Haaland, 2022 
WL 801284, 2022 U.S. Dist. LEXIS 
45573 (W.D. Ky, March 15, 2022). 
The judge was dealing with a pro se 
complaint that went through three 
rounds of amendment, by a heterosexual 
man claiming his termination as a 
Visitor Use Assistant at a national park 
violated his rights under Title VII and 
the Americans with Disabilities Act. The 
court found that the complaint failed to 
allege actionable discrimination against 
the plaintiff for being heterosexual 
or having a disability. The defendant 
asserted that plaintiff was discharged 
because of his conduct which had 
alarmed a visitor to the park, and the 
court found that the complaint did 
not allege facts that would support an 
inference that his dismissal was due to 
his sexual orientation as a heterosexual 
man. Judge Stivers was appointed by 
President Barack Obama.

LOUISIANA – In Henderson v. Board 
of Supervisors of Southern University, 
2022 U.S. Dist. LEXIS 52279, 2022 WL 
875592 (M.D. La., March 23, 2022), a 
suit alleging that a high school senior 
was subjected to student-on-student 
harassment because of his sexual 
orientation and the school violated 
Title IX by an inadequate response to 
the situation was dismissed without 
prejudice by U.S. District Judge John 
W. deGravelles, who allowed the 
plaintiff 28 days to file an amended 
complaint if the necessary additional 
facts could be alleged sufficient to meet 
pleading requirements as specified in 
the opinion. In a footnote, the judge 
remarked that the defendants were not 
disputing that harassment based on 
sexual orientation could be actionable 
under Title IX., citing Bostock and 
the Biden Administration’s indication 
that all federal sex discrimination 
laws should be construed consistently 
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with the Supreme Court’s ruling that 
discrimination because of sexual 
orientation is covered by all federal 
sex discrimination laws. In addition to 
the harassment claim, plaintiff asserted 
that the student, J.T., suffered retaliation 
for complaining about the harassment, 
that his equal protection rights were 
also violated by the treatment of his 
situation by school officials, and that 
his 1st Amendment free speech rights 
were violated when he was punished 
for a verbal altercation with a teacher 
about a month later. The judge’s opinion 
methodically addresses each claim, 
laying out the 5th Circuit precedents 
for proof and specifying how the 
complaint fell short, usually in terms 
of factual specificity. After the school 
gave J.T. approval to graduate early, 
another student added him to the senior 
class group text, and the complaint 
alleges that “almost immediately” his 
classmates “sexually harassed J.T. by 
sending derogatory remarks in reference 
to his sexual orientation” on the text, 
characterizing this as “cyberbullying.” 
However, wrote the judge, pleading a 
harassment case requires more than 
asserting conclusions. The complaint 
lacks specifics. What were the 
derogatory remarks? How many were 
there? How frequent were they? After 
school officials were notified by J.T., 
the assistant principal told one of the 
students involved, who “threatened 
J.T.,” but exactly how he was threatened 
was unstated. J.T. was then removed by a 
student from the senior class group text 
as a result of which he alleges he was 
excluded from senior class activities. The 
verbal altercation with a teacher which 
led to his discipline occurred a month 
later, and once again the complaint is 
not specific about the altercation and 
asserted that J.T. suffered discrimination 
without specifying how his treatment 
differed from other similarly situated 
students. Those interested in full details 
of the court’s analysis should consult the 
opinion. Civil pleading requirements as 
applied in the 5th Circuit (and pursuant to 

the Supreme Court’s Iqbal and Twombly 
decisions, demand sufficient factual 
specificity in complaints to support 
all the elements of the cause of action, 
not just a conclusory assertion. The 
constitutional claims in the complaint 
were added to try to get at the school 
director and the assistance principal 
on individual claims, since only the 
school itself can be sued under Title 
IX. The court held that the individual 
defendants could not be sued in their 
official capacities on these claims, 
only in their individual capacities, and 
that the complaint failed to show that 
they had violated a well-established 
constitutional right based on the factual 
allegations of the complaint and thus 
they enjoyed qualified immunity from 
individual liability. However, as noted, 
the court gave the plaintiff four weeks 
to file an amended complaint. The suit 
was filed by J.T.’s mother on his behalf. 
Representing the plaintiff are Jill L 
Craft and William Brett Conrad, Jr., of 
Ms. Craft’s firm in Baton Rouge, LA; 
and Kaitlin Aubrey Wall, of Erlingson 
Banks, PLLC, also of Baton Rouge, LA. 
Judge deGravelles was appointed by 
President Barack Obama.

MARYLAND – For an extensive tale of 
woe and an unhappy ending (dismissal 
of the case), see Carter v. Bowie State 
University, 2022 WL 717043, 2022 
U.S. Dist. Lexis 42650 (D. Md., March 
9, 2022). Tavion Carter, an African 
American gay man, grew up in Las 
Vegas, raised by a single mother. He 
says he was basically on his own once 
he was 17, and moved to Maryland when 
he was 20 after his mother was sent to 
prison. He was essentially homeless 
and moved into a shelter as he was 
finally coming to grips with his sexual 
orientation. He applied to Bowie State, 
a historically black university, and 
managed to secure university-connected 
housing having found shelter life too 
dangerous for a gay black youth, and 
having found difficulty in getting to his 

classes via public transit, as he did not 
have a car. He fell in love with another 
student who also lived in the university 
housing, his first real gay relationship, 
but it turned out his new partner was 
HIV positive and infected him, which 
he claims “completely upended” his life, 
and especially his hopes to join Bowie’s 
football team, since the school doctor 
who diagnosed him told him he would 
be disqualified on medical grounds. He 
confided in the V.P. for Student Affairs, 
who had been sympathetic in finding 
him housing, for which he had applied 
late. His relationship with the other 
student collapsed in raucous arguments 
in the university housing, and he was 
required to go to counseling. Then after 
police raided the suite in which he was 
living with several other students and 
found marijuana (which he asserts did 
not belong to him and which he had 
never used), he lost his housing and was 
suspended from school by order of the 
same V.P. in whom he had confided. He 
pursued his case through the school’s 
appellate process unsuccessfully. 
Although he was eventually allowed to 
resume attending classes, he was barred 
from the housing. These experiences 
adversely affected his grades. He claims 
that “none of the other people involved 
in actually smoking marijuana were put 
out of their student housing” and that 
“none of the other roommates or other 
students involved were suspended from 
school as a result” of the marijuana raid. 
He also claimed that he was the “only 
student who lived in this CMRC room 
who was known to be homosexual” and 
“the only student who had HIV.” He 
claims he was expelled from the housing 
and barred from returning, even to get 
his HIV meds, and was “the only student 
suspended as a result of the incident.” 
He claims violations of Title IX and the 
Americans with Disabilities Act, as well 
as state law claims, asserting generally 
that the people involved with making 
these decisions knew he was gay and 
HIV-positive, and that the V.P. had not 
taken steps to protect his interest or 
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advise him of his legal rights. He was 
granted in forma pauperis standing on 
the lawsuit. Although counsel is listed 
on this opinion dismissing his case, the 
loss seems to be attributed largely to 
failure to plead facts sufficient to state 
a claim under either statute, and part 
of the opinion is devoted to dismissing 
supplementary state law claims on 
sovereign immunity grounds and also 
claims against individuals, as the civil 
rights statutes in question only run 
against the school, not individuals. He 
won a symbolic victory in defeating the 
defendant’s claim of untimely service, 
the court noting that while his petition to 
proceed in forma pauperis was pending, 
his time for serving the defendant with 
his complaint was tolled. Ultimately, 
the court concluded that his factual 
allegations were insufficient to plead 
discrimination and retaliation claims 
against Bowie State. Counsel listed 
on the opinion is Wanda J. Dixon of 
Largo, MD. Judge George J. Hazel was 
appointed by President Barack Obama.

MARYLAND – Alusine Conteh, an 
immigrant from Sierra Leone, was 
employed as a protective security 
officer by two companies, Diversified 
Protection Corporation (DPC) and 
Triple Canopy, Inc. (TCI), working 
at one location in Silver Spring MD 
and another in White Oak MD. His 
supervisor was the same man employed 
by both companies, Alan Patterson, and 
Patterson reported to the same director at 
both worksites. In Conteh v. Diversified 
Protection Corporation, 2022 WL 
874937, 2022 U.S. Dist. LEXIS 53182 
(D. Md., March 24, 2022), U.S. District 
Judge Lydia Kay Griggsby granted the 
employers’ motion to dismiss Conteh’s 
perceived sexual orientation and national 
origin discrimination claims, as well 
as hostile environment and retaliation 
claims against DPC, but allowed a 
discrimination claim to go forward 
against TCI. Judge Griggsby found 
that in the claim against TCI, Conhet 

alleged that a co-worker “continuously 
subject [him] to national origin-based 
and perceived sexual orientation-based 
discriminatory harassment,” and alleges 
that other employees who were not from 
Sierra Leone or were not perceived as 
gay “were not mistreated as [he] was 
by Defendant TCA, even though they 
all had Patterson as a supervisor.” 
Complaints to supervisors allegedly 
failed to invoke appropriate measures 
against the harasser. As usual in hostile 
work environment cases, the court found 
that the facts as alleged by Conteh were 
not sufficiently “severe or pervasive” to 
adversely affect his terms and conditions 
of employment, since they focused on 
just a few offensive statements, such 
as “I don’t like Africans” or “he has 
no kids; he must be gay.” In terms of 
discrimination claims against DPC, 
the court found that because there was 
no direct evidence of discriminatory 
intent, plaintiff had to satisfy the 
McDonnell Douglas test for alleging a 
constellation of facts that would support 
an inference of discriminatory intent, 
one factor of which is alleging that the 
plaintiff satisfactorily performed their 
job. In this case, although he identified 
himself in the complaint as an excellent 
employee, the court faulted him for not 
citing concrete evidence of satisfactory 
job performance. The court also stated 
that “he has not alleged facts to show 
that defendants undertook any of the 
identified adverse employment actions 
because of his national origin or 
perceived sexual orientation.” As to his 
retaliation claim, the court asserted that 
“he fails to allege any facts to show that 
the deciding officials who undertook 
the adverse employment actions at issue 
knew of” the complaint he had made 
to supervisors, and the judge faulted 
plaintiff for not identifying the dates 
on which his complaints were made in 
order to establish a causal connection 
between the complaints and the adverse 
employment actions based on temporal 
proximity, as there was no other 
direct causation evidence. Plaintiff 

is represented by Paul V. Bennett, of 
Columbia, MD. Judge Griggsby served 
on the Court of Claims for several 
years by appointment from President 
Barack Obama, and was appointed to 
the district court last year by President 
Joseph R. Biden, Jr. 

NEW MEXICO – De Anza Angel Dimas 
was a high school senior attending 
Pecos High School in 2019. She was a 
member of the girls’ basketball team, 
and she was dating another member 
of the team. On January 4, 2019, the 
team members got on a bus to go to a 
tournament. Before the bus could leave, 
the high school’s Athletic Coordinator 
asked Dimas and her girlfriend to get 
off the bus, then questioned them. Flores 
asked Dimas whether she “thought it 
was appropriate for her and to be sitting 
in the same bus seat with her same-sex 
girlfriend.” He told her that “students 
involved in dating relationships could 
not sit together on the bus or cohabit the 
same rooms during overnight trips.” He 
then allowed Dimas back on the bus, 
where other students asked her “why she 
had been taken outside, separated, and 
asked to sit elsewhere.” In the ensuing 
lawsuit, she claims to was “highly 
humiliated, disrespected, and distressed 
at being forcibly ‘outed’ before her 
teammates and the other students.” She 
sent a written complaint against Flores 
to school administrators, but the school 
superintendent, Fred Trujillo, responded 
that it was the school’s policy to separate 
students based on dating relationships. 
Amidst continuing controversy, the 
school abandoned the policy in August 
2019, after Dimas had graduated, but 
coaches raised the issue with her as the 
basketball season continued. She sues 
under Title IX, the 14th Amendment, the 
New Mexico Constitution and Human 
Rights Act, and common law invasion 
of privacy against the School District, 
the High school, Flores and Trujillo, 
initially in state court but removed by 
defendants based on the federal claims. 
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U.S. District Judge Kea W. Riggs ruled 
on motions for judgment on the pleading 
by defendants in Dimas v. Pecos 
Independent School District Board of 
Education, 2022 WL 816501, 2022 U.S. 
Dist. LEXIS 48105 (D. N. Mex., March 
17, 2022). The court dismissed the Title 
IX claims against Flores and Trujillo 
because Title IX is only actionable 
against educational institutions, not 
individuals. The defendants argued 
that Title IX does not apply to sexual 
orientation discrimination claims, but 
by now that ship has sailed. Judge Riggs 
noted that even before the Supreme 
Court’s Bostock decision in 2020, many 
courts had begun to construe Title IX 
as extending to sexual orientation and 
gender identity discrimination claims, 
but Bostock, albeit a Title VII case, 
would be followed as a precedent under 
Title IX. However, taking literally 
the statutory prohibition against 
discrimination under Title IX, Judge 
Riggs ruled against Dimas on the Title 
IX claim “for failure to plausibly plead 
the fourth element” of a Title IX claim. 
She wrote, “Plaintiff fails to allege, 
beyond conclusory statements, any 
deprivation of educational benefits or 
access.” Thus, her allegations “fall short 
of stating a claim under Title IX against 
Defendants PISD and Pecos High 
School.” As to claims under the New 
Mexico Constitution, and the invasion 
of privacy claim, the court found that 
there was no waiver of state sovereign 
immunity from being sued on these 
claims in federal court. Under New 
Mexico jurisprudence, “a governmental 
entity of New Mexico may not be sued 
unless the plaintiff’s cause of action 
fits within one of the exceptions to the 
immunity granted to governmental 
entities and public employees” in the 
New Mexico Tort Claims Act, which 
is strictly construed, so both claims 
were dismissed. Her claim under the 
New Mexico Human Rights Act was 
also dismissed, this time for failure to 
exhaust administrative remedies. The 
court held that filing a complaint with the 

federal government under Title IX was 
not sufficient to exhaust administrative 
remedies under the NMHRA, and here 
Dimas never filed a complaint with the 
NM Human Rights Commission. All 
dismissals were with prejudice accept 
the NMHRA claims, which can be 
refiled if administrative remedies are 
first exhausted. Dimas is represented 
by Derek V. Garcia, Albuquerque, NM; 
and Michelle Garcia, New Mexico 
Legal Aid, Santa Fe, NM. Judge Riggs 
was appointed by Donald J. Trump.

NEW YORK – In a decision made on 
January 10, 2022, but not published 
until February 18, 2022 in the NY Law 
Journal, N.Y. Supreme Court Justice 
Frank Nervo ruled in K.G. v. C.H. (also 
sometimes listed as Kelly G. v. Circe 
H.), 2022 NYLJ LEXIS 119 (N.Y. Co.) 
(apparently not officially published as 
of the end of March 2022), that Kelly 
G., the former partner of Circe H., is not 
entitled to legal recognition as a parent 
of A., a child who was adopted by Circe 
H. more than a year after the parties had 
terminated their relationship. This case 
received substantial press attention at 
various stages in the litigation, which 
has been ongoing since September 1, 
2016, when K.G. petitioned the court 
for legal standing as a parent of A., 
including custody and visitation. K.G. 
did not originally assert an equitable 
estoppel claim, instead claiming to 
be a parent pursuant to the N.Y. Court 
of Appeals’ then-recent opinion in 
Brooke SB v. Elizabeth CC, 28 N.Y.3d 1 
(2016). Circe maintained throughout the 
litigation that Kelly was never a parent of 
A., and that in fact when Circe decided 
to go ahead with the adoption after the 
parties had ceased their relationship, 
Kelly had expressly foresworn any 
desire to be the legal parent of the child, 
although she had contact with A. as a 
“friend” or at times “godmother” or 
“babysitter.” In K. v. C., 51 N.Y.S. 3d 
838 (N.Y. Co., April 11, 2017), Judge 
Nervo ruled after an extensive trial 

that Kelly had failed to prove that 
she and Circe had a plan to adopt and 
raise a child together that continued 
“unabated” after the termination of 
their relationship, and thus that Kelly’s 
claim did not come within the second-
parent ruling of Brooke S.B. The 
Appellate Division affirmed this ruling 
in K.G. v. C.H., 79 N.Y.S.3d 166 (N.Y. 
App. Div., 1st Dept., June 26, 2018), 
but opined that it could not decide the 
issue of “whether equitable estoppel 
could establish standing of the former 
partner, warranting remand to the trial 
court.” In K.G. v. C.H., 113 N.Y.S.3d 475 
(N.Y. Co., Jan. 18, 2019), Justice Nervo 
set out at the request of the parties the 
criteria he would use to determine 
whether Kelly had standing to seek 
custody or visitation on an equitable 
estoppel theory. In Kelly G. v. Circe H., 
117 N.Y.S.3d 171 (App. Div., 1st Dep’t, 
Dec. 17, 2019), the Appellate Division 
rejected Kelly’s objections to some 
aspects of Justice Nervo’s equitable 
estoppel criteria, and affirmed Justice 
Nervo’s award of $200,000 in interim 
counsel fees to Circe. There would 
be continuing wrangling about fees 
as the case progressed, Justice Nervo 
eventually embracing the view that 
Kelly should bear total responsibility 
for the cost of this litigation to Circe. 
As summarized in an unpublished order 
issued by the court on December 1, 2021, 
Kelly’s failure to pay ordered interim 
fees led the court to order that she be 
fined $2,700,458.09, “representing the 
amount of unpaid judgments under the 
January 18, 2021, and March 31, 2021 
orders, with interest, and $15,000.00 in 
respondent’s counsel fees” in bringing 
the application for an order of contempt, 
and ordering detention if Kelly persisted 
in defying the court’s orders regarding 
fees. Most recently, as noted in the first 
sentence above, Justice Nervo issued 
an extensive opinion published in the 
NY Law Journal on February 18, 2022, 
setting out all the record evidence in 
great detail pertinent to the equitable 
estoppel theory as applied to this case, 
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even though Kelly had moved to abandon 
that theory, since she had not agreed 
that a dismissal at this point should bar 
her from raising the issue in the future. 
Justice Nervo opined that finality was 
important, and so a full ruling on the 
equitable estoppel theory was necessary. 
The opinion decisively rejects the 
application of equitable estoppel on the 
evidentiary record in this case. Those 
seeking a full accounting of Justice 
Nervo’s determinations on the merits 
are referred to his 2017 decision and this 
January 10 decision as published in the 
NY Law Journal on February 18, which 
as of the end of March was available on 
Lexis but not on Westlaw. The Appellate 
Division has conditionally granted a 
stay of Justice Nervo’s December 23, 
2021, fee awards, “on condition that 
petitioner-appellant perfect the appeal 
of the September 2022 Terms of this 
Court.” In his January 10 ruling, Justice 
Nervo stated that Circe’s counterclaim 
for costs and attorney fees was severed, 
“and proceedings thereunder shall 
continue unabated.” Counsel listed on 
the 2017 merits decision were Nancy 
Chemtob, of Chemtob, Moss & Forman 
LLP, for Kelly, and Bonnie Rabin, of 
Cohen Rabin Stine Schumann LLP, for 
Circe. Counsel listed on the Appellate 
Division decision of 2018, in addition 
to those listed for the trial court ruling, 
were Roberta A. Kaplan and John C. 
Quinn of Kaplan & Co., for Circe, and 
Gretchen Beall Schumann, Tim James, 
and Lindsay Pfeffer of Cohen Rabin 
Stine Schumann LLP for Kelly. Counsel 
for Kelly listed on the Appellate 
Division’s Dec. 17, 2019, ruling is Eric 
Wrubel of Warshaw Burstein LLP, 
with Bonnie Rabin of Cohen Rabin 
Stine Schumann LLP listed as counsel 
for Circe. We thank Justice Nervo 
for sending us the slip opinion for his 
January 10, 2022, decision, as it had not 
come to our attention because Westlaw 
has been our primary source for 
locating cases of interest in Law Notes, 
as a result of which it was not reported 
in our March issue. 

NEW YORK – U.S. District Judge Mary 
Kay Vyskocil granted the government’s 
motion to dismiss Family Equality v. 
Becerra, 2022 WL 956256, 2022 U.S. 
Dist. LEXIS 59066 (S.D.N.Y., March 30, 
2022), which is a challenge by several 
LGBT social service organizations 
to the Trump Administration’s 
announcement that the Department 
of Health and Human Services (HHS) 
would not enforce provisions of a 2016 
Obama Administration rule concerning 
non-discrimination in programs funded 
by grants from HHS. The Obama 
Administration had included “sexual 
orientation” and “gender identity” 
in the rule as forbidden grounds of 
discrimination. The plaintiffs – Family 
Equality, True Colors United, Inc., 
and Services & Advocacy for GLBT 
Elders (SAGE) – filed suit claiming 
that this announcement, titled “Not of 
Non-Enforcement,” was in an attempt 
to rescind or modify the “2016 Grants 
Rule” without going through the 
requirements of the Administrative 
Procedure Act, and was thus invalid. 
After the Biden Administration took 
office, Judge Vyskocil received a 
letter from the parties “advising that 
a pending final rulemaking would 
roll back the 2016 Grants Rule,” 
mooting this case. This would be as 
part of President Biden’s instruction 
to all federal agencies to review and 
update their discrimination policies, 
particularly in light of the Supreme 
Court’s ruling in the Bostock case 
that policies banning discrimination 
because of sex should be interpreted to 
ban discrimination because of sexual 
orientation or “transgender status.” This 
case was stayed in February 2021 in 
anticipation of administration action, 
but “the proposed new rulemaking was 
challenged in a different action” in the 
D.C. District Court, Facing Foster Care 
in Alaska v. HHS. In that case, defendants 
stipulated that the effective date of the 
new rulemaking would be extended to 
August 2021, so this case was further 
stayed. But in subsequent developments, 

the D.C. court stayed its case through 
April 18, 2022, the purported effective 
date of the pending rulemaking. In any 
event, Judge Vyskocil decided to grant 
the government’s motion to dismiss this 
case, not on grounds of mootness but 
instead on grounds of standing (an issue 
raised by the government initially). 
The judge found that the co-plaintiffs 
in lacked Article III standing to bring 
this case, concluding that they “have 
not suffered an involuntary material 
burden on established core activities.” 
The plaintiffs argued that as a result of 
the non-enforcement announcement, 
they incurred various expenses in 
responding to it, but the judge found 
that such expenses did not count for 
purposes of establishing individual 
standing under Article III, and that 
the organizations’ “ability to carry out 
responsibilities has not been impeded.” 
Plaintiffs are represented by Karen 
Loewy, Lambda Legal, Washington, 
DC; Kristen Paige Miller, Sean Lev, and 
Jeffrey Benjamin Dubner, Democracy 
Forward Foundation, Washington, DC; 
Robin Thurston and Sasha Buchert, 
Washington, DC. Judge Vyskocil 
was appointed by President Donald J. 
Trump.

NORTH CAROLINA – In Fuenffinger v. 
Ecigcharlston, LLC, 2022 WL 951619, 
2022 U.S. Dist. LEXIS 58732 (D.S.C., 
March 30, 2022), Angela Fuenffinger 
had filed an EEOC charge against 
her employer alleging discrimination 
on the “basis of race, color, religious 
discrimination, and retaliation” 
asserting, among other things, a hostile 
work environment claim, according 
to her amended complaint. But the 
complaint’s statement of facts includes 
the following: that Plaintiff’s co-
worker made “negative comments 
about homosexuals” and “homophobic 
comments about Plaintiff” such as “I 
can’t believe you are bisexual.” The 
magistrate judge assigned to make 
a report and recommendation on a 
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motion to dismiss, Judge Molly H. 
Cherry, wrote that it was “unclear from 
Plaintiff’s Amended Complaint whether 
the Plaintiff bases her claim on religious 
discrimination, racial discrimination, 
sexual orientation discrimination, or 
some combination thereof.” Wrote the 
magistrate judge, in language quoted in 
District Judge Bruce Howe Hendricks’ 
opinion, “Although Plaintiff alleges 
in her Amended Complaint that she is 
bisexual and that Jayme made offensive 
and ‘homophobic’ comments regarding 
Plaintiff’s sexuality, Plaintiff’s 
enumerated causes of action focus on 
religion and race and do not mention 
sex. Similarly, at the beginning of her 
Amended Complaint, Plaintiff omits sex 
from her list of the protected classes that 
she raised before the EEOC. (emphasis 
added by Judge Hendricks). However, 
for purposes of the Motion to Dismiss, 
viewing the Amended Complaint in 
its entirety, the undersigned finds that 
Plaintiff has alleged sufficient facts to 
allege unwanted conduct based on both 
race and sex . . .” Magistrate Cherry 
recommended against dismissing a 
sex discrimination claim. But Judge 
Hendricks wrote, “Where the well-
pleaded facts do not permit a court to 
infer more than the mere possibility 
of misconduct, then the complaint has 
alleged, but has not ‘shown’ that the 
pleader is entitled to relief, as required 
by Rule 8.” Judge Hendricks expressed 
appreciation for “the Magistrate Judge’s 
generous view of the Plaintiff’s sloppy 
pleading” but was unwilling to follow 
the recommendation as to “Amended 
Complaint theories of liability that are 
only hinted at or partially formed.” 
Thus, all that remains of the hostile 
environment claim is race, as the 
court found that factual allegations 
concerning religion were insufficient 
as well. Plaintiff’s counsel listed on 
the district court’s opinion is Jarrel L. 
Wigger of North Charleston, NC, but 
there is no indication when attorney 
Wigger became involved in the case. 
Did Fuenffinger draft the original 

complaint pro se? Judge Hendricks was 
appointed by President Barack Obama. 

OHIO – Reverse discrimination? In 
Ames v. State of Ohio Department 
of Youth Services, 2022 WL 912256, 
2022 U.S. Dist. LEXIS 56463 (S.D. 
Ohio, E.D., March 29, 2022), Chief U.S. 
District Court Judge Algenon L. Marbley 
granted the former employer’s motion 
to dismiss claims of discrimination 
because of gender, “sexual preference” 
and age brought by Marlean A. Ames, a 
“female who identifies as heterosexual 
and is over forty years old.” There is no 
indication in the slip opinion whether 
she is pro se. She had been working at the 
Department of Youth Services in various 
capacities for almost 30 years when, in 
May 2017, an out lesbian was appointed 
to be her supervisor. This supervisor 
hired a gay man, then 25 years old, as 
a social worker, and allegedly finagled 
the rules to promote him while he was 
still on probation, and this man “began 
pushing for Plaintiff’s position,” telling 
the supervisor (“in front of plaintiff”) 
that Ames should retire. On May 6, 2019, 
the supervisor visited Ames at her desk, 
and, “after congratulating Ames for 30 
years of public service, . . . suggested 
that Ames retire” or return to the facility 
at which she began her career at DYS. 
The supervisor suggested that Ames 
apply for the position that the gay man 
had just left, which would have involved 
a “significant pay reduction,” which 
Ames declined to do. A few days later, 
Ames was summoned to a meeting with 
agency managers, who told her she was 
being demoted and transferred. “Ames 
fled the room crying,” but eventually 
she agreed to sign the paperwork for the 
demotion and transfer and was required 
to leave the office. Then the agency 
hired the gay man to fill the position 
from which Ames was demoted. She 
claimed he was neither qualified nor had 
formally applied for the position. She 
later applied for a different managerial 
position, but “despite being qualified and 

fulfilling the application requirements,” 
the agency hired instead another lesbian 
to fill that position, who was under age 
40. She also noted that she was given a 
30-year service certificate, but she was 
not given a celebratory party, unlike a 
gay man who got a party on his 30-year 
service. She claims that all the adverse 
and unequal treatment she got was 
because of “her heterosexual preference, 
gender and age.” Her suit under the 
Age Discrimination in Employment 
Act was dismissed, because the state 
enjoys sovereign immunity from ADEA 
claims, pursuant to the Supreme Court’s 
decision in Kimel v. Florida Board of 
Regents, 528 U.S. 62 (2000). In addition, 
all of her supplementary state law 
claims were dismissed, on the ground 
that the 11th Amendment bars citizens 
of a state from suing their state on 
state law claims in federal court. Judge 
Marbley granted the state’s motion to 
dismiss Ames’ Equal Protection Claim 
under 42 USC 1983, finding that the 
Department of Youth Services is an 
“improper defendant,” an issue that 
Ames conceded, asking to be allowed 
to amend her complaint to sue the 
individuals she claims discriminated 
against her. “Because the plaintiff 
conceded this issue,” wrote the judge, 
“the Court will not address whether this 
claim would fail for another independent 
reason.” Finally, Title VII. Ames was 
claiming retaliation in violation of Title 
VII, but the court found that she had 
failed to allege a necessary element: 
that “she was engaging in a protected 
activity as defined by that statute” and 
that she suffered an adverse personnel 
action as a result. “Although Plaintiff 
asserts that ‘she advised her supervisors 
that demanded her to retire, or take a 
lesser position, because of her gender, 
age and/or sexual orientation was 
discriminatory,’ this allegation only 
appears in the Complaint . . . and not 
in the factual allegation section. This 
is the precise type of ‘legal conclusion 
couched as a factual allegation’ that this 
Court ‘is not bound to accept as true.’” 
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Under Title VII, a person who suffers 
an adverse personnel action because she 
“opposes” unlawful discrimination or 
files a Title VII complaint or participates 
in a Title VII investigation is protected 
from retaliation, but the court was not 
buying her argument that her resistance 
satisfied the “opposition” element of 
the claim. “Although opposition is the 
more expansive pathway to satisfy the 
protected activity requirement,” wrote 
Judge Marbley, “vague resistance, much 
like vague charges of discrimination, 
do not satisfy this element.” The court 
also rejected a hostile work environment 
claim, finding insufficient allegations 
of actual harassment based on her 
sex or sexual orientation. The judge 
found that her complaint consisted of 
conclusory assertions rather than factual 
allegations from which an inference of 
discriminatory intent would flow. The 
court noted that claims dismissed due 
to insufficient factual allegations were 
dismissed without prejudice, so she can 
try again on those claims that are not 
barred by immunity. Judge Marbley was 
appointed by President Bill Clinton. 

PENNSYLVANIA – Kevin Dorsey, 
who resigned from an IT job at 
Pennsbury School District, sued the 
District, its superintendent, and four 
board of education members, claiming 
discrimination because of his sexual 
orientation and retaliation because he 
filed an EEOC complaint. Dorsey v. 
Pennsbury School District, 2022 WL 
889156, 2022 U.S. Dist. LEXIS 54300 
(E.D. Pa., March 25, 2022). Dorsey 
alleges that he did not “conform to 
traditionally held gender stereotypes” 
and was in a same-sex marriage. He 
says one of the individual defendants, 
Mr. Gretzula, falsely accused him of 
“putting nuts and bolts in his tires,” that 
three others had stated at an August 
2018 board meeting that employees who 
filed EEOC complaints should be fired, 
that one board member repeatedly used 
the term “faggots” to refer to Dorsey and 

“another person,” and that another board 
member, Mr. Kannan, has “baselessly” 
accused Dorsey of being a drug dealer 
during a school board meeting (of 
unspecified date). Dorsey filed charges 
with the EEOC and the Pennsylvania 
Human Resources Commission on July 
25, 2018. (Note: Pennsylvania law does 
not explicitly forbid sexual orientation 
discrimination; as of that date, the 
EEOC had ruled administratively that 
sexual orientation complaints were 
actionable under Title VII, but federal 
appeals courts were divided on the 
question and the Supreme Court did 
not resolve it in Bostock v. Clayton 
County until June 2020.) The District 
placed him on administrative leave in 
January 2019 “pending an investigation 
of allegations” made against him, which 
prompted him to quit his job on April 
12, 2019. The court dismissed his First 
Amended Complaint for failure to allege 
sufficient facts to state a claim. He filed 
a Second Amended Complaint which, 
according to District Judge Gene E.K. 
Pratter, “adds sufficient factual matter 
to tie each defendant to an alleged 
violation framing the various claims,” 
the lack of which was evidently one 
cause of the earlier dismissal. Since the 
district’s motion to dismiss the second 
amended complaint focuses again on 
pleading deficiencies with regard to 
some of the individual defendants, 
the court granted a partial motion to 
dismiss those claims without prejudice. 
Judge Pratter found that Dorsey had not 
stated a plausible 42 USC Section 1983 
claim against the District itself (a so-
called Monell claim), failing to identify 
a policy that was discriminatory, and 
rejected Dorsey’s argument that the 
board members, as policymakers, had 
subjected Dorsey to actionable claims 
against the district. The court also 
found the pleadings insufficient to state 
“plausible discrimination or retaliation 
claims” against board member Kannan, 
or equal protection claims against board 
members Toy-Dragoni and Waldorf. 
The pleading problem for Dorsey seems 

to be that although he believes his 
sexual orientation was the reason for 
all the nastiness against him, he doesn’t 
have any direct evidence for that, and 
the allegations he makes against various 
individual defendants don’t apparently 
“tie in” to his sexual orientation as 
a matter of direct evidence. Various 
comments by Judge Pratter suggest his 
unwillingness to read discriminatory 
or retaliatory intent into statements, 
in circumstances where somebody 
sympathetic to the plaintiff might draw 
such inferences. For example, the judge 
writes: “Just because Mr. Dorsey filed 
an EEOC complaint does not suggest 
that any negative remark at a School 
Board meeting constitutes retaliation 
under Title VII. Because there is no 
apparent causal relation between the 
‘drug dealer’ remark and Mr. Dorsey’s 
gender/sexual orientation or filing of an 
EEOC complaint, he has failed to state 
a claim against Mr. Kannan under Title 
VII.” Also, responding to Dorsey’s First 
Amendment retaliation claim, the judge 
wrote, “Mr. Dorsey has not alleged 
temporal proximity between the ‘drug 
dealer’ remark and his filing of an EEOC 
complaint. And a single comment does 
not establish a pattern of antagonism.” 
As to the Board members who said 
that people who file EEOC complaints 
should be discharged, the judge wrote: 
“Mr. Dorsey has provided no argument 
that those who file EEOC charges should 
themselves be considered a protected 
class. Although those who file EEOC 
charges are, logically, likely to belong to 
protected classes generally, the Supreme 
Court has clarified that membership 
in a protected class and engaging in a 
protected activity are distinct concepts 
derived from different types of 
substantive claims. Mr. Dorsey alleges 
that Ms. Toy-Dragoni and Mr. Waldorf’s 
comments discriminated against him on 
the basis of gender or sexual orientation, 
but the sole allegation he makes against 
each defendant with particularity 
relates only to a retaliation theory, not 
to discrimination based on gender or 
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sexual orientation.” Consistent with this 
view, the judge dismissed discrimination 
claims against these individuals but not 
the retaliation claims. The case is still 
alive after this opinion, but substantially 
reduced, as the court dismissed the 42 
USC 1983 claims against the District, 
all claims against Mr. Kannan, and 
equal protection claims against the 
two other board members mentioned 
above, but without prejudice as to the 
claims against individuals. That leaves 
it to his counsel, Mark S. Scheffer of 
Birchrunville, PA, to come up with the 
necessary pleadings for a third amended 
complaint, if one is contemplated before 
going forward with what is left of the 
case. Judge Pratter was appointed by 
President George W. Bush.

PENNSYLVANIA – In Doe v. Shawnee 
Holding, Inc., 2022 WL 801503, 2022 
U.S. Dist. LEXIS 46042 (M.D. Pa., 
March 15, 2022), a married lesbian 
couple is suing the former employer of 
one of them on claims of hostile work 
environment harassment by a supervisor, 
constructive discharge, and retaliation, 
as well as a suit under state law against 
the harassing supervisor for intentional 
infliction of emotional distress (on 
behalf of the former employee) and loss 
of consortium (on behalf of her spouse). 
Ruling on pretrial motions in this 
opinion, U.S. Magistrate Judge Joseph F. 
Saporito, Jr., denied plaintiffs’ motion to 
be allowed to proceed anonymously as 
Jane Doe 1 and Jane Doe 2, and rejected 
the defendants’ motion to dismiss the 
state law claims and require plaintiffs 
to submit a more definite statement. 
On the anonymity issue, Judge Saporito 
reviewed the factors that the 3rd Circuit 
set out in Doe v. Megless, 654 F.3d 
404 (2011) for determining when it is 
appropriate to allow plaintiffs to be 
anonymous in light of the requirement 
in federal law that parties sue under 
their own name. The court recognizes 
that there may be circumstances where 
it is appropriate to allow anonymity, but 

they usually involve situations where 
proceeding under their own name would 
likely case such harm to the plaintiff that 
they would be deterred from bringing a 
meritorious suit to vindicate their rights. 
Judge Saporito concluded that this as 
not such a case. The plaintiffs are not 
closeted, secretive folk, but rather are 
openly married and living together 
and holding themselves out as such on 
social media. Furthermore, the court 
found speculative the contention that 
publicity about this case, in light of 
the defendant’s significant status in the 
community (an Inn and Golf Resort), 
could harm the plaintiffs. He also found 
it speculative that denying this motion 
would cause the plaintiffs to abandon 
this case, especially considering his 
ruling on the defendants’ motion, 
having found that the factual allegations 
of the complaint were sufficient to allow 
the intentional infliction of emotional 
distress and loss of consortium claims to 
remain in the case. Part of the plaintiffs’ 
desire to proceed anonymously had to 
do with the emotional distress claim 
and the likelihood that mental health 
issue and medical records may become 
part of the record in the case, but the 
court described this as the kind of 
emotional distress claim typical of a 
sexual harassment case and not having 
to do with mental illness or defect. 
Defendant’s request for a more definite 
statement had to do with its concern 
that the complaint did not contain 
specific facts it would need to mount a 
statute of limitations defense to some 
or all of the claimed discrimination, 
but the court pointed out that this was 
information it could get in discovery. On 
the other hand, the court did direct the 
plaintiffs to file an amended complaint, 
presumably because the complaint they 
filed named them as Jane Doe 1 and 
Jane Doe 2, and now they have to file 
a complaint using their real names. 
Plaintiffs are represented by Adrian K. 
Cousens, Anne K. Manley, and Jessica 
L Harlow, of Gross McGinley, LLP, 
Allentown, PA.

PENNSYLVANIA – In Greenberg v. 
Goodrich, 2022 WL 874953, 20222 
U.S. Dist. LEXIS 52881 (E.D. Pa., 
March 24, 2022), U.S. District Judge 
Chad F. Kenney ruled that ABA Model 
Rule 8.4(g), as adopted in Pennsylvania 
by the state’s Supreme Court as part of 
the state’s ethical regulation of lawyers, 
violates the 1st Amendment free speech 
rights of Pennsylvania lawyers by 
imposing a content and viewpoint based 
restriction on what they can say in their 
role as a lawyer, and also violates due 
process by using vague language to 
describe what is forbidden. The most 
recent version of the rule considered by 
the court, revised by the Pennsylvania 
Supreme Court in an Order of July 
26, 2021, makes it professional 
misconduct for a lawyer to: “in the 
practice of law, knowingly engage in 
conduct constituting harassment or 
discrimination based upon race, sex, 
gender identity or expression, religion, 
national origin, ethnicity, disability, age, 
sexual orientation, marital status, or 
socioeconomic status.” In Comments to 
the rule, the practice of law is broadly 
defined to include public speaking by 
lawyers at CLE programs, conferences, 
in bar association activities, etc. 
“Harassment” is defined to include 
“conduct that is intended to intimidate, 
denigrate or show hostility or aversion 
toward a person on any of the bases listed 
in paragraph (g).” “Discrimination” 
is defined to include “conduct that a 
lawyer knows manifests an intention: to 
treat a person as inferior based on one 
or more of the characteristics listed in 
paragraph (g).” The plaintiff, Zachary 
Greenberg, is a lawyer who does a 
fair amount of public speaking, and 
to show standing to attack the rule in 
federal court, points to instances where 
lawyers have been investigated and 
threatened with professional discipline 
for making controversial remarks on 
subjects touching on the grounds listed 
in 8.4(g). Judge Kenney concluded that 
the rule is content and viewpoint based, 
directly regulates speech, and contains 
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sufficiently broad and ambiguous 
definitions of key terms as to invite 
arbitrary enforcement. Furthermore, 
finding that strict scrutiny applies 
under the 1st Amendment, he finds that 
the defenders of the rule have failed to 
articulate a compelling interest for such 
a burden on freedom of speech, or that 
the rule is narrowly tailored to achieve 
the high-sounding but vague objectives 
specified. While observing that the 
ABA as a private organization was 
free to ignore the 1st Amendment when 
drafting a “model” regulation of lawyer 
speech, the Pennsylvania courts as 
government actors were not free to do so 
when adopting the ABA Model rule as a 
binding rule of professional conduct for 
the state’s lawyers, potentially subjecting 
them to investigation and professional 
discipline for violations. He wrote that 
“it is not the role of the government 
to ensure that all lawyers are noble 
guardians of the profession or well-
liked by the public. That is equivalent 
to requiring that all public school 
teachers love children or insisting all 
doctors develop a good bedside manner. 
Would we prefer that in an ideal world? 
Sure. But it is not for the government 
to enact regulations that monitor the 
type of people who work in a particular 
profession. Ultimately, Defendants 
want the court to blindly accept anti-
harassment and anti-discrimination 
policy as an overwhelming good that is 
justified in and of itself, and the Court 
cannot do so without more focus in 
the state’s interests for enacting this 
particular rule. This nebulous good is 
insufficient to serve as a compelling 
interest to restrict freedom of speech 
and expression.” Judge Kenney was 
appointed by President Donald J. Trump.

SOUTH CAROLINA – Akiel 
McKnight, an African-American man 
who identifies as bisexual, lost his job 
as a patrol officer with the Pickens 
Police Department because he was 
soliciting teenage men for sex. In April 

2018, according to the opinion by U.S. 
District Judge Joseph Dawson, III, “a 
parent complained that Plaintiff was 
sending sexual solicitations to underage 
males via Snapchat.” When Police Chief 
Riggs confronted McKnight with this 
complaint, he “admitted sending the 
message but maintained that he had 
done nothing wrong because the subject 
student was at least 16 years old, and 
thus had the legal capacity to consent 
to sex in South Carolina.” The chief 
suspended him for two weeks without 
pay. McKnight emailed Interim City 
Administrator Harmon challenging 
the suspension, and after a meeting 
between the three men, it was reduced 
to a one-week suspension without pay. 
But days later Riggs received a direct 
complaint from a parent asking that 
McKnight not be allowed around school 
children, and the next day the School 
District requested that Riggs not allow 
McKnight back into the schools while 
the District considered the issue further. 
Riggs took McKnight off the School 
Resource Officer list, suspending 
his authorization to work as an SRO, 
but put him on suspension with pay 
while deciding next steps. On May 30, 
Administrator Harmon told McKnight 
he was terminated immediately for 
“exercising poor judgment as a police 
officer and breaching protocol and 
the City’s policy and procedure for 
the citizen “ride along” programs. 
(The opinion doesn’t say how he was 
breaching protocol, but one infers that 
teenage boys in whom he had an interest 
were being invited to ride in his patrol 
car.) At any rate, you know how this is 
going to turn out. His lawsuit alleges 
discrimination in violation of the South 
Carolina Human Rights Law, Title 
VII, and the Constitution, but Judge 
Dawson wasn’t buying it. A magistrate 
judge recommended granting summary 
judgment to the defendants (the city, the 
police department, Chief Riggs, and 
Administrator Harmon), and Dawson 
agreed. McKnight raised various 
objections to the magistrate’s R & R, but 

Dawson pointed out that his objections 
“failed to address his admission that 
he actually sent sexual solicitations 
to an underage student,” and that 
comments attributed to the mayor and 
police commissioner as evidence of 
sexual orientation discrimination were 
not shown to have anything to do with 
the decision by Riggs and Harmon 
to dismiss McKnight from the police 
force. “Defendants have proffered 
legitimate, nondiscriminatory reasons 
for McKnight’s discharge,” wrote the 
judge, “exercising poor judgment as a 
police officer, and breaching protocol 
and the City’s policy and procedure 
for the citizen ‘ride along’ program. 
Having reviewed the evidence in the 
record and the respective arguments 
raised by the parties, McKnight has 
not forecasted sufficient evidence of a 
pretextual termination.” McKnight v. 
Pickens Police Department, 2022 WL 
807161, 2022 U.S. Dist. LEXIS 47614 
(D.S.C., March 17, 2022). McKnight 
is represented by Helena Lee Ann 
Jedziniak and Joshua Thomas Hawkins, 
of Hawkins and Jedziniak, Greenville, 
SC. Judge Dawson was nominated 
by President Donald J. Trump shortly 
before the November 2020 election, and 
was part of the crop of pending judicial 
nominations quickly rushed through the 
confirmation process in the Republican-
controlled lame duck Senate session 
after the election. 

TENNESSEE – In Kilpatrick v. HCA 
Human Resources, LLC, 2022 WL 
866258, 2022 U.S. Dist. LEXIS 50801 
(M.D. Tenn., March 22, 2022), U.S. 
District Judge William L. Campbell, 
Jr., granted summary judgment to 
the employer on sexual orientation 
discrimination and hostile work 
environment claims under Title VII 
by Montrell Kilpatrick, who was 
terminated from his job on March 9, 
2016. According to Kilpatrick, the 
company first learned that he was gay 
in December 2015 when he told this 
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to Thomas Beck, the VP of Labor 
Relations, in order to “defend against 
accusations that he touched female 
coworkers inappropriately.” He claims 
that Mr. Beck then spread the work 
about his sexual orientation to others 
in the office, resulting in Kilpatrick 
being treated differently than he had 
previously been treated. He claimed 
that he was inappropriately given a 
written warning on errors committed 
the previous month that had already 
been attended to, that he was subjected 
to a variety of harassing comments, 
notes, “gifts” (pink nail polish!), and 
bath bombs, and that he found notes 
on his desk (written on paper from his 
director’s notepad) with homophobic 
Biblical quotes. When seating was 
rearranged, he was assigned a desk 
different from the rest of his working 
team. Perhaps most significantly, in the 
past he had been routinely given tuition 
reimbursements for courses he took, 
but a new request for reimbursement 
submitted after word spread that he was 
gay led to questioning, an investigation, 
and ultimately his discharge based on his 
response to the investigation, in which 
he had submitted some documents that 
the company claimed had been altered. 
Judge Campbell distinguished sharply 
between the discrimination claim and 
the hostile work environment claim. 
He declared that Kilpatrick’s factual 
allegations did not meet the “high 
bar” set by the 6th Circuit for hostile 
environment claims. “At most,” he 
wrote, “the gifts and comments on 
Plaintiff’s clothing are akin to offensive 
utterances. The relocation of his seating 
assignment was part of a team-wide 
reassignment. Even if Plaintiff were 
purposefully placed away from his 
teammates, he does not claim that 
the relocation made it more difficult 
to perform his job. Similarly, the two 
disciplinary write-ups (one of which 
was removed), are not alleged to have 
affected his job responsibilities, pay, or 
ability to perform his job. Considering 
the totality of the conduct alleged, it 

is neither severe enough nor pervasive 
enough to create an actionable hostile 
work environment.” As to the disparate 
treatment claim on his discharge, the 
judge faulted Kilpatrick with failing 
to allege a non-gay comparator whose 
response to an investigation was similar 
but who was not dismissed. Kilpatrick 
suggested that the comparison should 
be between the way he was treated 
before he was known to be gay and 
afterwards, pointing out that his 
tuition reimbursements were routinely 
approved before he was known to be 
gay, but then triggered an investigation 
(including raising questions about 
his earlier reimbursements) when he 
was known to be gay. Judge Campbell 
wasn’t buying this: “The problem with 
Plaintiff’s argument is that the conduct 
that led to his termination was not 
solely that there were ‘discrepancies’ 
in his reimbursement documentation; 
it was that when asked to explain the 
discrepancies, Plaintiff submitted 
obviously manipulated documentation. 
In addition, a review of Plaintiff’s 
internal email account appeared to show 
other altered education documents in 
which Plaintiff had altered the account 
balance on his student account. There 
is no evidence that ‘straight Kilpatrick’ 
submitted altered documents. 
Accordingly, he is not an appropriate 
comparator.” Kilpatrick is represented 
by Constance A. Mann, Franklin, TN. 
Judge Campbell was appointed by 
President Donald J. Trump.

TEXAS – In Stollings v. Texas Tech 
University, 2022 U.S. Dist. LEXIS 
48318 (N.D. Tex., Lubbock Div., 
March 18, 2022), U.S. District Judge 
James Wesley Hendrix renders what 
he describes as “the latest chapter in 
Marlene Stolling’s suit against Texas 
Tech and its Athletic Director, Kirby 
Hocutt, after she was terminated as head 
coach of the women’s basketball team.” 
Stollings has filed a series of amended 
complaints, leading the court to render a 

series of rulings on motions to dismiss. 
The overview of Stollings’ allegations 
from Judge Hendrix is that due to 
controversy about her program, which 
led to Title IX issues when several 
women resistant to her training methods 
sought to transfer out to other programs, 
the athletic director “devised a scheme 
to salvage his own job by terminating 
hers, thereby strategically drawing 
blame away from herself. . . Stollings 
alleges that her termination was a direct 
result of her actions in raising sexual-
harassment concerns and participating 
in the Title IX investigation that brought 
negative publicity to Hocutt and the 
university” and “that her termination 
was also based on Texas Tech’s 
‘discriminatory biases against female 
and gay and lesbian coaches.’” The 
opinion does not describe Stollings as 
a lesbian, however, leaving the reader 
of the opinion to infer that her claim is 
a traditional sex discrimination claim, 
not a sexual orientation discrimination 
claim. When the dust settles on this 
ruling, taken together with rulings 
on prior dismissal motions, the court 
concludes that Stollings’ allegations are 
sufficient to state claims under Title VI 
and the Equal Protection Clause, against 
the school under Title VII and against 
both the school and Hocutt in his official 
capacity under 42 USC 1983 (equal 
protection). The court found as well 
that she “sufficiently pled that Hocutt’s 
actions have caused her constitutional 
harm.” The only non-monetary 
equitable relief that remains in the case 
is reinstatement, and the court deems 
actual reinstatement as not a viable 
remedy under these circumstances, 
and rules out for sovereign immunity 
purposes claims against Texas Tech 
for specific performance of Stollings’ 
written contract or monetary damages 
from the state treasury. Stollings’ 
counsel include Angelique Weaver of 
Mayfield Law Firm LLP, Lubbock; 
Joseph Mark Parsons and Tod Mayfield, 
of Mayfield Rahlfs Weaber & Parsons 
LLP, Amarillo; and Peter R. Ginsberg 
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of Moskowitz & Book LLP, New 
York. Judge Hendrix was appointed by 
President Donald J. Trump. [Had this 
case involved a direct sexual orientation 
claim, we would have provided a more 
detailed exposition of the factual 
allegations. As to Stollings’ complaint 
about the treatment of gay and lesbian 
staff, Judge Hendrix found that she “has 
not alleged the requisite elements to seek 
to vindicate the third-party rights of 
current female, gay, or lesbian coaches, 
staff, and others of Texas Tech.”]

TEXAS – U.S. District Judge Drew B. 
Tipton granted summary judgment 
to the employer in Graham v. City of 
Port Lavaca, Texas, 2022 WL 991998, 
2022 U.S. Dist. LEXIS 60614 (S.D. 
Texas, March 31, 2022), in which former 
police officer Rusty Graham claimed 
discrimination, retaliation and hostile 
work environment because of his sexual 
orientation. Judge Tipton found that the 
employer had legitimate, non-pretextual 
reasons for forcing Graham to resign 
(or Graham would be discharged), and 
the Police Chief and Lieutenant both 
claimed they did not know Graham was 
gay until he filed his discrimination 
charge after resigning. Graham, on the 
other hand, contended that everything 
had been going fine for him – good 
job rating, pay increases – until the 
Chief asked him who was riding along 
with him in his patrol car and Graham 
identified the man as Jesse Villareal, his 
“boyfriend.” The defendants claim that 
Graham had violated a rule requiring 
a security check of anybody allowed 
to ride along in a police car, and that a 
subsequent check they ran on Villareal 
revealed an arrest record. The Chief 
also claims that Graham referred 
to Villareal as a “friend,” not as his 
“boyfriend.” Graham also complained 
that an application he put in for an 
open detective position was denied 
him because he was gay, while the 
defendants countered that he ranked 4th 
out of 6 applicants from the interview 

process for the position, with the 
person promoted having scored above 
him. There was also documentation of 
his falsifying time records, claiming 
overtime pay he hadn’t earned, as the 
video records documented discrepancies 
about the times he was checking in and 
the written records. All of these factors 
taken together convinced Judge Tipton 
that there was no need for a jury to do 
any fact-finding in this case; it could be 
decided as a matter of law in favor of 
the defendants on all claims. Graham 
alleged that after he told the Chief that the 
ride-along passenger was his boyfriend, 
“the Department’s tone toward him 
‘abruptly changed’” and he was “treated 
differently, issued disciplinary actions, 
not selected for an open detective 
position, and effectively terminated” 
because of his sexual orientation. 
In the absence of direct evidence of 
discriminatory intent, the court applied 
the McDonnell Douglas allocation 
of proof, finding that the key element 
was Graham’s failure to show that the 
reasons articulated by the Department 
for forcing him out were “pretexts” for 
sexual orientation discrimination. His 
retaliation charge disintegrated because 
he was unable to show he had engaged 
in protected conduct as defined in Title 
VII, and the hostile environment claim 
disappeared, partly perhaps because 
the court believed the Chief’s claim 
that they didn’t know Graham was 
gay until he filed his charge, but more 
heavily because the kinds of slights he 
mentioned fall short of the high bar set 
for finding a hostile work environment. 
Graham is represented by Robert J Heil, 
III, Corpus Christi, TX. Judge Tipton 
was appointed by President Donald J. 
Trump in 2020. 

VIRGINIA – U.S. District Judge 
Elizabeth K. Dillon granted motions to 
dismiss Alyssa Reid’s lawsuit against 
her former employer, James Madison 
University, and the U.S. Department 
of Education, complaining of how 

the University handled disciplinary 
proceedings against her pursuant to 
its Title IX administrative process 
as influenced by DoE. Reid v. James 
Madison University, 2022 WL 909845, 
2022 U.S. Dist. LEXIS 56858 (W.D. Va., 
March 29, 2022). The court found that 
Reid waited too long to file suit against 
the University, and lacked standing to 
sue the U.S. Department of Education. 
Reid, an administrator at the University, 
was involved in a romantic relationship 
with a female graduate student who 
had been assigned to the University’s 
“Individual Events Team” at a time 
when Reid was the Assistant Director 
of Individual Events. Reid alleges that 
the graduate student, Kathryn Lese, 
had initiated the relationship, boasting 
to that effect to others. After Lese 
graduated from her academic program, 
she was hired as a full-time University 
employee. Subsequently, Reid and Lese 
moved in together and continued their 
relationship for over 27 months until they 
broke up in January 2018. In May 2016 
“someone lodged an anonymous Title 
IX allegation against Reid regarding the 
relationship.” At the time, the Title IX 
officer who investigated the complaint 
“concluded that the environment on the 
team was not problematic” and Reid’s 
Department chair “informed her that 
there were no problems associated 
with her personal relationship with 
Lese because she was not Lese’s direct 
supervisor. Lese was upset that someone 
had challenged the propriety of their 
relationship, stating that it was none of 
the University’s business,” wrote Judge 
Dillon, citing the Complaint. When the 
relationship ended, “Lese did not take 
the break-up well and began stalking 
Reid” in various ways, Reid claims. 
But it was Lese who sent an email to 
the Title IX coordinator in December 
2018, attaching an unsigned, undated 
“Title IX Statement” claiming that she 
was a victim of sexual misconduct by 
Reid in the form of a “nonconsensual 
relationship.” This set into motion the 
University’s Title IX process, which 
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it appears was frequently revised in 
response to changing signals from the 
Obama Administration and then the 
Trump Administration about how Title 
IX sexual misconduct claims were to 
be investigated and determined. The 
Obama guidelines were intended to 
make it less difficult to hold people 
accountable for sexual misconduct, 
while the Trump guidelines were 
intended to provide make it more 
difficult to determine accountability, 
tinkering with the investigative and 
hearing procedures and the standard 
of proof. The various guidelines 
embraced varying views on whether 
relationship between students and 
University employees could be deemed 
“consensual” or “nonconsensual.” In 
any event, the procedure culminated in 
Reid being issued a letter of reprimand 
on recommendation of a Title IX 
committee, which decided that she 
had engaged in a nonconsensual 
relationship with a graduate student, and 
determination to accept the committee’s 
findings by a dean and left in place by 
the provost. Reid ended up resigning 
from the University, then eventually 
filing this lawsuit claiming violations 
of Title IX by the University and of 
the constitution and Administrative 
Procedure Act by the Department of 
Education. Judge Dillon determined that 
the claims against the University were 
time-barred, rejected Reid’s contention 
that the clock didn’t start to run until 
the final internal University appeal of 
the decision was denied, and that Reid 
lacked standing to sue the Education 
Department under the APA, since the 
agency guidance she was challenging 
had been superseded by the time her 
case was decided by the committee 
and the appellate administrators. The 
opinion goes into great detail about both 
the Title IX process at JMU and the 
various communications sent by DoE 
to educational institutions influencing 
their Title IX enforcement policies. Reid 
is represented by Harriet Hageman and 
John Julian Vecchione, of New Civil 

Liberties Alliance, Washington, DC. 
Judge Dillon was appointed by President 
Barack Obama.

VIRGINIA – Being a member of a 
“protected class” does not guarantee 
being retained in a job if you don’t do the 
job. That is a lesson one can draw from 
Sarco v. 5 Start Financial, LLC (d/b/a 
Armed Forces Benefit Association), 
2022 U.S. Dist. LEXIS 54105, 2022 WL 
883936 (W.D. Va., March 24, 2022). 
Joshua Sarco worked as a customer 
service representative for AFBA 
beginning in August 2015. AFBA has an 
anti-discrimination policy that includes 
sexual orientation. Nonetheless, Sarco 
perceived that some co-workers were 
prejudiced against LGBT people, based 
on remarks they made and their religious 
views. Sarco’s first work evaluation 
after being hired was stellar, but based 
on the court’s narration of the alleged 
facts in this case, Sarco’s performance 
ran downhill after that first evaluation, 
mainly because of his temptation to 
spend a lot of worktime on youtube.
com, his frequent vaping breaks in the 
restroom (with vaping there violating a 
company rule), and his below average 
volume of customer telephone calls. 
The opinion by District Judge Michael 
Urbanski goes into chapter and verse 
about the increasing impatience of 
his supervisors with Sarco’s failure to 
improve his workplace conduct despite 
his assurances he would do so after 
repeated counseling. They document a 
rising volume of customer complaints 
about their dealings with Mr. Sarco, 
until finally he was let go. Sarco 
alleged violation of Title VII and hostile 
work environment. The hostile work 
environment claim was apparently so 
thin that it was dismissed with prejudice 
earlier. His remaining discrimination 
claims sound good in isolation based 
on his claims about co-worker behavior 
until you read the employer’s description 
of the problems with Sarco’s office work 
habits. Sarco summoned in support 

of his complaint various incidents of 
comments he construed as homophobic 
or indications about the religiosity of 
certain supervisors, but to no avail, 
as Judge Urbanski granted summary 
judgement to the employer on both 
discrimination and hostile environment 
counts, the judge concluding that 
“even if Sarco established prima facie 
discrimination, AFBA has met its 
burden of showing a legitimate non-
discriminatory reason for firing Sarco. 
Sarco’s work performance was not 
satisfactory and did not sufficiently 
improve despite many counseling 
sessions and discussions.” As to 
evidence of discriminatory intent, the 
judge pointed out, “In fact, when it 
hired him, his supervisors were aware 
that he was gay.” The court related an 
incident when an employee reported 
to management about a tenant in an 
office directly above hers making loud 
homophobic comments about Sarco, and 
two supervisors visited the tenant and 
“demanded that all of their employees 
be treated with respect regardless of 
their sexual orientation. They asked 
the tenant to stop talking badly about 
Sarco with his customers.” Finding 
that a reasonable juror could not reach 
a conclusion that sexual orientation 
discrimination was a pretext for Sarco’s 
termination, the court granted summary 
judgment to the employer. Sarco is 
represented by Nicholas A. Hurston, 
Staunton, VA. Judge Urbanski was 
appointed by President Barack Obama.

WASHINGTON – Kimberley J. Davis 
was employed as a special education 
teacher in the Port Angeles School 
District until she was terminated 
in February 2020. She claimed 
discrimination and retaliation because 
of her sexual orientation, invoking 
federal Title VII and the Washington 
Law Against Discrimination. Davis v. 
Port Angeles School District, 2022 WL 
602171, 2022 U.S. Dist. LEXIS 36026 
(W.D. Wash., March 1, 2022). Senior 
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U.S. District Judge Benjamin H. Settle, 
ruling on cross-motions for summary 
judgment regarding a Report & 
Recommendation issued by Magistrate 
Judge S. Kate Vaughan, basically adopted 
the Magistrate Judge’s conclusion that 
summary judgment should be granted 
to the employer regarding dismissing 
the discrimination claim with prejudice 
but allowing the retaliation claim to 
continue, but narrowed to the issue 
of negative job references given to 
potential employers. Davis had very 
good teaching evaluations for her first 
several years, but things went south 
after a student reported to the school 
having seen Davis kiss another woman 
in the parking lot, leading to remarks 
and subsequent conduct by the school 
principal that Davis construed as 
hostile to her because of her sexual 
orientation. Subsequently a dispute 
arose concerning the alleged failure of 
Davis to follow a new curriculum that 
the district had adopted for the classes 
she was teaching, followed by claims 
that she had altered various documents 
used in connection with that curriculum 
to make it look like she was complying. 
Although the Superintendent of Public 
Instruction concluded that there was 
insufficient evidence to show that Davis 
had violated professional conduct rules 
by altering “student records,” she was 
nonetheless terminated. The magistrate 
concluded that her discrimination claim 
was unsupported, since the District’s 
reason for dismissing her, tied to lower 
teaching evaluations and the curriculum 
dispute, was not pretextual, but that there 
was enough evidence to rejected the 
employer’s bid for summary judgment 
on that portion of her retaliation claim 
that had to do with adverse references 
given by a district official in response 
to telephone inquiries from other 
school to which she had applied. Judge 
Settle ruled that a trial was needed on 
the narrowed retaliation claim, after 
rejecting Davis’s argument that the 
retaliation claim should not have been 
narrowed to focus only on the issue of 

job references. Settle found that Davis 
had not presented evidence that would 
support a broader retaliation claim. 
Davis is represented by Daniel Charles 
Gallagher, of Bainbridge Island, WA, 
and Deborah Ann Boe, of Seabeck, WA. 
Judge Settle was appointed by President 
George W. Bush.

WEST VIRGINIA – In Hersom v. 
Crouch, 2022 WL 908503, 2022 U.S. 
Dist. LEXIS 56842 (S.D. W. Va., 
March 28, 2022), Chief District Judge 
Joseph R. Goodwin granted a motion 
by a transgender co-plaintiff in a 
case challenging how West Virginia 
handles requests for substitute birth 
certificates from people who undertake 
gender transition to be able to proceed 
anonymously. As described in the 
opinion, it seems that West Virginia is 
unwilling to provide a substitute birth 
certificate that does not reveal the gender 
transition. If the individual has changed 
their name, West Virginia will issue a 
certificate that shows the original name 
crossed off with the new name written in 
its place, and the certificate will reveal 
to anybody to whom it is shown that 
the person is transgender. “A person’s 
transgender status is a highly sensitive 
and personal matter,” wrote Judge 
Goodwin, “and revealing it can subject 
them to mental and physical harm. Mr. 
Doe has agreed to reveal his identity 
to Defendants in this case to avoid any 
prejudice. Because Mr. Doe’s anonymity 
in this case will not prejudice Defendants 
and revealing his transgender status 
will subject him to substantial risk of 
mental and physical harm, his motion 
to proceed anonymously is granted.” 
The opinion reviews 4th Circuit case 
law on factors courts should consider 
in deciding whether to allow a party to 
proceed anonymously, and concludes 
that the factors cumulatively weigh in 
favor of granting the motion. “The very 
nature of this action concerns the ability 
of transgender West Virginians to be 
able to control the situations in which 

they reveal their transgender status,” 
wrote the judge. “To deny anonymity 
to Mr. Doe would deny him the remedy 
he seeks without ever reaching the 
merits of the case.” Interestingly, the 
other co-plaintiff, Xavier Hersom, 
does not seek to be anonymous. The 
plaintiffs are represented by a civil 
rights lawyers: Xavier Hersom, and, 
John Doe, Plaintiffs: Alexander Chen, 
Legal Services Center of Harvard Law 
School; Loree Beth Stark, and Nicholas 
Ward, ACLU of West Virginia; Malita 
Vencienzo Picasso and Meredith Taylor 
Brown, ACLU, New York. Judge 
Goodwin was appointed by President 
Bill Clinton.

WEST VIRGINIA – In Kerr v. McKay, 
2022 WL 985869, 2022 U.S. Dist. 
LEXIS 60032 (S.D. W. Va., March 
31, 2022), Senior U.S. District Judge 
John T. Copenhaver, Jr., accepted a 
recommendation by Magistrate Judge 
Dwane L. Tinsley to grant summary 
judgment in favor of all defendants in 
Lisa Marie Kerr’s claims against the 
West Virginia Department of Health 
and Human Resources under Title 
VII and against DHHR and two of its 
supervisors on supplementary state law 
defamation claims. Kerr, a social worker 
employed by DHHR, is also a member 
of the bar and represented herself. 
Thus it is surprising that in responding 
to Magistrate Tinsley’s opinion, she 
filed objections that Judge Copenhaver 
criticizes as attempting to “relitigate 
the entire matter as though it had not 
been the subject of the magistrate 
judge’s review” by essentially making 
the same arguments she had made in 
opposition to the defendants’ motions 
for summary judgement rather than 
focusing on specific objections to the 
magistrate’s proposed findings of facts 
and recommendations, and objecting to 
the magistrate judge’s refusal to admit 
in evidence a lengthy affidavit Kerr had 
prepared and submitted after discovery 
in the case was closed. In light of these 
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problems, Judge Copenhaver’s opinion 
does not provide a detailed exposition 
of the facts, instead focusing on some 
specific criticisms that Kerr made of 
the magistrate’s conclusions and, in 
the event, rejecting them. “The action 
arises out of an alleged discriminatory, 
retaliatory, and defamatory campaign 
by DHHR, McKay, and Whaley [the 
co-defendant supervisors] against Kerr 
stemming from a ‘distaste for non-
gender-conforming lesbians’ like her.” 
Wrote Copenhaver. A prior ruling by the 
court had reduced her causes of action to 
sex discrimination and retaliation under 
Title VII and defamation under West 
Virginia common law. She sued in state 
court, but one of the defendants removed 
to federal court based on the Title VII 
claim. Kerr’s affidavit alleged that the 
various factual assertions by defendants 
in support of their actions were 
pretextual, noting instances where other 
employees similarly at fault (in her view) 
were not reprimanded or disciplined 
when she was, while the defendants rely 
on assertions of “multiple” complaints 
from other agencies about difficulties of 
working with Kerr beyond the specific 
incidents cited in the record. However, 
wrote the judge, “Kerr does not appear 
to contest that she had a lengthy record 
of unprofessional conduct – precisely 
the nature of her conduct for which 
McKay reprimanded her over the 
vehicle argument.” The court found that 
Kerr’s objections were without merit 
and adopted the magistrate’s proposed 
findings and recommendation. Judge 
Copenhaver was appointed by President 
Gerald Ford. 

WISCONSIN – Assuming without 
deciding that the ban on sex 
discrimination under the federal 
Fair Housing Act extends to sexual 
orientation discrimination claims (with 
a cf. citation to Bostock v. Clayton 
County), U.S. District Judge William 
M. Conley determined that gay pro se 
plaintiff Andrew Kummerow had fail to 

allege facts sufficient to ground an FHA 
discrimination and retaliation claim. 
Kummerow v. OHAWCHA.org, 2022 
WL 873599, 2022 U.S. Dist. LEXIS 
52985 (W.D. Wis., March 24, 2022). The 
defendant is the Oshokosh/Winnebago 
County Housing Authority, landlord 
of an apartment rented to Kummerow, 
who had numerous complaints about the 
condition of his accommodations. The 
only complaint that appears to relate in 
any way to his sexual orientation is that 
he received an agency letter that referred 
to him as “Francesca,” which he found 
insulting, although the building manager 
“apologized for failing to ‘change the 
name on the standard letter we use for 
the agency’ and promised to send a 
corrected copy.” A rather slender reed 
on which to sustain a sexual orientation 
discrimination claim, when there is 
no direct evidence that the landlord’s 
agents knew that Kummerow was gay. 
Wrote Judge Conley, “plaintiff offers 
no allegations suggesting Fromm [the 
property manager] was even aware that 
he identified as LGBT before sending the 
offending letter, let along that plaintiff’s 
sexual orientation was Fromm’s 
motivation for violating his rights under 
the FHA. While a complaint need only 
give a defendant ‘fair notice’ of a claim 
and the grounds upon which it rests, a 
plaintiff’s pleading obligation ‘requires 
more than labels and conclusions.’” 
Having a cockroach infestation in 
one’s apartment is obviously awful, 
but not in itself proof of bias against 
LGBT tenants. The court suggested that 
“complaints to HUD or the local housing 
authority about general conditions of an 
apartment or even mismanagement of the 
apartment complex are not considered 
related to unlawful discrimination.” The 
court pointed out that when Kummerow 
complained to Fromm about getting a 
letter addressed to “Francesca,” he is 
not alleging that he complained about 
discriminatory conduct at that time. 
“Although the court is sympathetic to 
the hardships plaintiff describes,” wrote 
Judge Conley, “he cannot proceed on 

any of his federal claims of liability, at 
least as currently pleaded.” However, 
the court noted that pro se plaintiffs are 
supposed to be given a chance to file 
amended complaints, once the dismissal 
opinion has explained how their 
complaint was lacking, so the court gave 
Kummerow 30 days to file an amended 
complaint. Judge Conley was appointed 
by President Barack Obama. 

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

ILLINOIS – Proceeding pro se, 
Thomas M. Leverette filed a post-
conviction petition claiming ineffective 
representation of counsel. He was 
charged with four counts of aggravated 
criminal sexual abuse for having sex 
with a 14-year-old boy when Leverette 
was 26. Leverette and the boy’s family 
were acquainted, although there was no 
evidence concerning how well Leverette 
knew the boy. He pled guilty after 
admitting to police that he engaged in 
the charged conduct. At the sentencing 
hearing, the presentencing report was 
discussed; it reported that Leverette 
had given a statement to investigators 
that he had met the boy through a gay 
dating App for which a person had to 
certify they were at least 18 to use the 
App. After he signed on to the App, he 
saw this boy listing himself as being 19. 
He claims he sent a message to the boy 
through the App, “I did not know you 
were gay,” which received no response. 
He messaged the boy on Facebook and 
eventually they met and had sex. In his 
petition he doesn’t disclaim having had 
sex with the boy, but does contend his 
counsel was ineffective in counseling 
him on pleading and that the state 
wrongfully suppressed this exculpatory 
evidence. He was sentenced to four years 
in prison. Judge Michael McCuskey of 
Stark County Circuit Court dismissed the 
postconviction petition, and in People v. 
Leverette, 2022 IL App (3d) 190639 (U) 
(March 30, 2022), the Illinois Appellate 
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Court, 3rd District, affirmed. On appeal, 
he conceded that his claim that the State 
“inadvertently suppressed evidence” by 
not bringing to light his statement about 
the boy representing himself as 19 on 
the App was without merit, since “this 
evidence was within the defendant’s 
control and was not used by the State.” 
As to ineffective assistance, the court 
said that a prerequisite for such a claim 
was “either a claim of innocence or 
the articulation of a plausible defense 
that could have been raised at trial.” 
The court said this claim was forfeited 
because Leverette provided no evidence 
that the issue could not have been 
raised on a direct appeal from his 
conviction. “Additionally,” said the 
court, “defendant’s claims are so general 
that they lack a basis in fact. Defendant 
does not define or point to any specific 
deficiencies in counsel’s representation 
but merely states that the conviction 
could have been challenged if not for 
counsel’s deficient advice and strategy. 
Nor does defendant allege sufficient 
prejudice, that is, he would not have 
pled guilty but for counsel’s deficient 
performance.” The court deemed 
Leverette’s petition to be “frivolous,” 
noting that the presentencing report was 
discussed at the sentencing hearing and 
the actually issue raised then. Summary 
dismissal was granted by the unanimous 
three-judge panel. We see enough of 
these kinds of cases to caution that word 
should get out in the community; don’t 
take as truth the ages people post on 
dating Apps, especially if they look very 
young! Sometimes they are very young, 
and sometimes they are youthful law 
enforcement officials trolling for trap 
“pedophiles.” 

PENNSYLVANIA – Andre Jamal 
Walker got into an argument with 
Kristopher Capron outside of a gay 
bar and ended up shooting him in his 
lower back and legs. When arrested, he 
possessed a gun for which he claimed to 
have a license, but which turned out to 

have been stolen. (He claimed he bought 
it on the street; obviously he had no 
receipt to prove this.) He was prosecuted 
and convicted by a jury on a charge of 
aggravated assault, and sentenced to 
4-1/2 to 9 years in prison followed by 5 
years of probation. In Commonwealth 
v. Walker, 2022 WL 909603, 2022 Pa. 
Super. Unpub. LEXIS 745 (Pa. Superior 
Ct., March 29, 2022), the appellate 
court rejected Walker’s claim that the 
evidence was insufficient to support the 
verdict or that the trial court abused its 
discretion in sentencing. The story is a 
bit odd. The victim, Capron, decided 
to go out for a drink after working late 
and went to the only bar in the area that 
was open, only becoming aware that it 
was a gay bar after observing what was 
going on among the patrons, one of 
whom was Walker. Capron recognized 
Walker as somebody who lived in his 
neighborhood, initiated conversation 
and asked if Walker was gay, several 
times, never receiving a clear answer. 
At last call, Capron grabbed another 
drink and went out of the bar to smoke 
a cigarette, saw Walker, went over to 
him and again asked him if he was 
gay. When Walker seemed upset at the 
questioning, Capron asked if he wanted 
to engage in a fistfight with him. Walker 
drew his gun, fired a warning shot into 
the ground and then several shots at 
Capron’s lower back and legs and left 
the scene. Capron described Walker to 
police, who quickly found and arrested 
him. Capron later told the police that he 
tried to buy marijuana from Walker and 
got into an argument about the amount 
he was supposed to receive, at which 
point Walker pulled the gun and shot 
Capron. The prosecutors overcharged 
Walker, but the jury rejected charges 
of attempted homicide and receiving 
stolen property and convicted only on 
aggravated assault. The trial judge’s 
matter-of-fact summary of the facts, 
quoted verbatim by Superior Court 
Judge Mary Murray, leaves us to imagine 
why Walker got so upset at the persistent 
Capron. Is it customary for somebody 

in a gay bar to go up to another person 
and ask repeatedly whether they are 
gay, making a pest of themselves? 
Walker was provoked, but pulling a 
gun and shooting it when he could have 
just left the scene, as the court pointed 
out, undermined his claim that he was 
acting in self-defense. The Westlaw and 
Lexis reports of the case did not identify 
counsel at the time we saw them. 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

CALIFORNIA – Pro se transgender 
prisoner Brian Thomas Matheis sues 
corrections officer C. Godinez and 
others for Godinez’ allegedly abusive 
strip search. Godinez came to interview 
Matheis about a complaint concerning 
missing property, during the course of 
which he demanded that Matheis vacate 
her cell to allow it to be thoroughly 
searched. According to the complaint, 
Godinez then ordered Matheis to 
strip completely for a personal search, 
after which he demanded that Matheis 
masturbate. He continues to insist after 
she protested, escalating to the point 
that he ordered her to put her little finger 
into the shaft of her penis, forcing her 
to continue the penetration more deeply 
after her fingernail caused bleeding. 
Apparently, there is some corroborating 
evidence, including a tier video, which, 
as usual, is under seal – and a sworn 
statement of the inmate in the next 
cell – which defendants say is perjured. 
Matheis complains of continuing pain, 
particularly on urination, and of mental 
distress. The opinion in Matheis v. 
Godinez, 2022 WL 782384 (S.D. Calif., 
Mar. 14, 2022), by U.S. Magistrate Judge 
Allison H. Goddard, deals only with 
an independent medical examination 
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[“IME”] and recommended sanctions. 
The Court ordered an independent 
medical examination, and Matheis 
was taken to an outside urologist and 
examined. She refused a cystoscopy – a 
scope that penetrates the penis to examine 
visually the urethra and internal tissue. 
Matheis said that she wanted a female 
urologist and could not handle another 
penetration with two male officers, 
a male urologist and an unidentified 
fourth male in the room. Defendants 
moved for full sanctions under F.R.C.P. 
37, and Matheis requested another IME 
that would be “truly” independent. 
Interestingly, Judge Allison refused to 
order another IME (which would be her 
call) or to recommend any sanctions to 
U.S. District Judge Gonzalo P. Curiel, 
who has the case for trial. Both points are 
fully analyzed, but they can be reported 
briefly here. Judge Allison ruled that the 
court lacked authority to order an IME 
at the request of an in forma pauperis 
plaintiff, except as provided in F.R. 
Evid. 706, which standards were not 
met. Under the circumstances, the court 
is not inclined to order defendants to 
pay for it, and there is no provision to 
use court funds. As to sanctions, Judge 
Allison observes that Judge Curiel 
is free at trial to impose whatever 
relief seems appropriate, but she is 
not recommending any. She finds that 
Matheis partly complied with the IME 
and that her refusal of the cystoscopy 
was not per se unreasonable. Overall, it is 
for a jury to determine the weight of the 
refusal on Matheis’ credibility, noting 
that it may “hurt her case more than it 
helps.” Judge Allison is a former trial 
lawyer, and it shows. All defendants in 
the case are defended by the California 
Attorney General. A quick review of 
filings in the S.D. California reveals 
officer “C. Godinez” appearing on 
allegations of inmate abuse in multiple 
cases, including one case of repeatedly 
ordering an inmate undergoing a strip 
search to spread his buttocks for no 
penological reason – Acuna v. Godinez, 
21-cv-2044 (S.D. Calif., Jan. 4, 2022) 

– which was dismissed. One wonders 
what is on that videotape, and why the 
AG is trying so hard to keep a jury from 
seeing it. 

CALIFORNIA – Transgender prisoner 
C.J. Smith was sexually assaulted at 
San Quentin, after defendants allegedly 
failed to follow protections required 
by the Prison Rape Elimination Act 
[“PREA”]. She then allegedly suffered 
multiple instances of disciplinary 
retaliation after she complained. In 
Smith v. Diaz, 2022 WL 827644 (S.D. 
Calif., Mar. 18, 2022), Smith filed four 
claims: (1) failure to protect under the 
Eighth Amendment (including PREA) 
against the Warden and the California 
prison director; (2) an equal protection 
claim against San Quentin officials 
based on transgender discrimination; (3) 
procedural due process claims against 
San Quentin officials in connection 
with her disciplinary charges; and 
(4) a First Amendment claim against 
San Quentin officials for retaliation. 
Smith also sought injunctive relief. The 
director and warden moved to dismiss 
the first claim on protection from harm, 
and San Quentin officials moved to 
dismiss the third claim, on procedural 
due process. (In a somewhat unusual 
turn, the San Quentin defendants sought 
and received a stay of time to answer 
the second and fourth claims until a 
ruling on the first and third claims.) 
U.S. District Judge Haywood S. Gilliam, 
Jr. (Obama), dismissed the protection 
claim and sustained the procedural due 
process claim at this pleading stage. 
Judge Gilliam found that Smith failed 
adequately to allege: (1) liability of the 
director or warden for having inadequate 
policies or supervision on protection 
from harm (without specific reference 
to the role of PREA); (2) personal 
involvement of these defendants in 
the constitutional violations; and 
(3) causal relationship between any 
alleged deficiencies (even if true) and 
the injuries suffered by Smith. On 

procedural due process, Judge Gilliam 
first discusses Heck v. Humphrey, 512 
U.S. 477, 486-87 (1994), which provides 
that a challenge to prison discipline that 
affects the length of incarceration must 
be brought by habeas corpus and not 
under § 1983. He finds that this rule 
does not apply to prisoners serving 
indeterminate life sentences, since a 
favorable ruling will not itself shorten 
the inmate’s sentence. Muhammad v. 
Close, 540 U.S. 749, 754-55 (2004) (per 
curiam); Nettles v. Grounds, 830 F.3d 
922, 928-29 (9th Cir. 2016) . On the 
merits of procedural due process, Smith 
states two claims: the same supervisors 
who heard her disciplinary case also 
decided her appeal from their own 
decision; and she was given no reason 
for denial of her request to call a witness 
(the defendants’ failing even to invoke 
the usual “interfere with good order of 
the facility” as an excuse). This claim 
will proceed – and presumably the other 
claims will have to be answered, albeit 
without the executives. Injunctive relief 
is denied because Smith has not been at 
San Quentin for over two years. Smith 
is represented by Medina Orthwein, 
LLOP (Oakland). It is unclear why line 
defendants are not named in the first 
claim since they are said to have violated 
PREA repeatedly. Judge Gilliam granted 
leave to move to amend the Complaint, 
so perhaps Smith will have another 
crack at it. 

COLORADO – Federal transgender 
prisoner Dwight Phillip Bivens tried to 
sue a physician about her dosage and 
follow-up visits regarding hormones, 
but she crashes and burns on exhaustion 
of administrative remedies under the 
Prison Litigation Reform Act [“PLRA”], 
in Bivens v. McGaugh, 2022 WL 672481 
(D. Colo., Mar. 7, 2022). U.S. Magistrate 
Judge Nina Y. Wang recommends that 
the doctor receive summary judgment 
because Bivens did not complain about 
the nature and timing of her care by the 
physician in her grievance – only about 
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an alleged denial of privacy for the 
encounter. She raised the hormones and 
follow-up on appeal to the regional BOP 
office, but it said she had to first present 
such complaints at the institutional level. 
She could not therefore raise them in 
federal court, because they were not 
fully exhausted under Woodford v. Ngo, 
548 U.S. 81, 90 (2006); see also, McGee 
v. Fed. Bureau of Prisons, 118 F. App’x 
471, 477 (10th Cir. 2004) (where the 
plaintiff raised a claim “at certain times” 
in the administrative process but “never 
fully exhausted that claim by pursuing it 
through all levels of the administrative 
remedy process,” the plaintiff had not 
exhausted his administrative remedies 
with respect to that claim). Had the 
regional office decided the merits of the 
hormone issues, exhaustion would likely 
have been found to have been completed, 
provided Bivens took her final appeal to 
BOP central office. See Brickhouse case 
(Illinois) this issue of Law Notes.

DISTRICT OF COLUMBIA – 
Transgender federal prisoner Jeremy 
Pinson, serving 20 to life, has filed 
hundreds of lawsuits about her health 
care, protection from harm, due 
process violations, and other matters 
in numerous jurisdictions (including 
Alabama, Arizona, District of Columbia, 
Minnesota, Missouri, Pennsylvania, 
and Texas – plus Courts of Appeals). 
She is subject to “three strikes” under 
the Prisoner Litigation Reform Act 
[“PLRA”] for frivolous filings in several 
courts. The D.C. Circuit enforced the 
“three strikes” rule against her in 2014 
in Pinson v. Samuels, 761 F.3d 1, 6 
(D.C. Cir. 2014). In 2017, she tried to file 
this case, which involves appeals from 
Freedom of Information Act requests 
and alleged retaliation for her litigation, 
in violation of the First Amendment; but 
the Clerk refused to accept the filing. 
Despite the U.S. Attorney’s objection 
that Pinson had almost 300 attempted 
filings at that point, Pinson argued 
that she was in “imminent danger” 

(an exception to “three strikes”) and 
surprisingly won a writ of mandamus 
from the D.C. Circuit (Judge – now 
Justice – Kavanaugh on the panel). 
Expressing no view about the merits, 
the D.C. Circuit directed the District 
Court to file the case. Now, Pinson seeks 
to amend that complaint in Pinson v. 
U.S. Department of Justice, 2022 WL 
703924 (D.D.C., Mar. 9, 2022). Pinson 
has apparently resolved her FOIA claims 
and seeks to file an amended complaint 
without the First Amendment claim, 
raising instead claims under the Fifth 
and Eighth Amendments (transgender 
treatment and protection from harm), 
the Administrative Procedure Act 
(challenging Bureau of Prisons 
transgender rules), the Privacy Act 
(correction of her BOP records), civil 
RICO (corrupt conspiracy against her), 
and the Federal Tort Claims Act (various 
torts). U.S. District Judge Rudolph 
Contreras (Obama) grants her motion 
in part and denies it in part. [Note: The 
mandamus ruling gives little explanation, 
except to accept the “imminent danger” 
allegation, presumably based on the First 
Amendment allegation of retaliation, 
which she now drops. Judge Contreras 
makes no mention of reviving “three 
strikes,” but it was enforced against 
Pinson again by the D.C. Circuit in 
Pinson v. U.S. Department of Justice, 
964 F.3d 65, 74 (D.C. Cir. 2020).] 
Judge Contreras ends his opinion 
allowing amendment by almost inviting 
defendants to file a motion to dismiss: 
“Nothing in this opinion should be taken 
to suggest whether or not the Second 
Amended Complaint would in fact 
survive a motion to dismiss, either on 
grounds Defendants do not raise in their 
motion-to-amend opposition or based 
on expanded versions of arguments they 
do raise.” This is odd, since defendants 
argued that Pinson’s proposed 
amendments would be “futile,” and the 
law on denying an amendment as futile 
is the same as the law on dismissing 
for failure to state a claim. See Hecht v. 
Ludwig, 82 F.3d 1085, 1099 (D.C. Cir. 

1996) (amendment would be “futile” 
if proposed amendment would fail to 
state a claim). There seems little doubt 
that some bad things have happened to 
Pinson in federal custody, but they tend 
to get lost in the cacophony Advocates 
who wish to look at possible causes 
of action under the Privacy Act and 
civil RICO may wish to read this long 
opinion, but this writer would ‘”yellow 
flag” this decision if Law Notes had such 
an option, for two reasons: (1) Pinson’s 
cases may not be trusted by some 
jurists; and (2) Judge Contreras may 
have allowed the amendment because of 
the “law of the case,” knowing Pinson 
would appeal any adverse ruling and an 
affirmance is more likely if dismissal is 
on the merits rather than on a denial of 
amendment. 

ILLINOIS – Pro se transgender inmate 
Koko Brickhouse alleges that she 
was beaten and sexually assaulted by 
another inmate who was instigated by 
an officer (Johnson), who wanted to 
punish Brickhouse for complaining 
about another officer. She also sued a 
third officer for not stopping Johnson 
from retaliating. In Brickhouse v. 
Lashbrook, 2022 WL 783449 (S.D. 
Ill., Mar. 15, 2022), U.S. District Judge 
Stephen P. McGlynn granted in part 
and denied in part defendants’ motion 
for summary judgment for failure to 
exhaust administrative remedies under 
the Prison Litigation Reform Act 
[“PLRA”]. There were four causes of 
action. The parties conceded exhaustion 
on the failure to protect claim against 
Johnson, which will proceed. They 
also conceded failure to exhaust on 
two other claims, leaving a third claim 
(retaliation under the First Amendment) 
to be discussed. Judge McGlynn allows 
the claim to proceed insofar as it relates 
to the sexual assault, noting there is no 
statute of limitations for sexual assault 
grievances under PREA. While the First 
Amendment retaliation claim is not per 
se sexual assault, it involved Johnson’s 
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unlocking a cell to facilitate the assault 
and was raised in the grievance. It was 
not treated as time barred by the prison, 
so the court will not impose a time 
limitation for the first time at defendants’ 
behest here, citing Conyers v. Abitz, 416 
F. 3d 580, 584 (7th Cir. 2005) (timeliness 
objection waived where the institution 
“treats the filing as timely and resolves 
it on the merits”). The bystander officer 
and the claims of retaliation through 
false disciplinary charges and denial 
of meals were not grieved and are 
therefore not saved by these rules. This 
case was originally filed before Chief 
Judge Nancy Rosenstengel, but it had 
not been previously screened, despite 
pending for more than nine months. 
Chief Judge Rosenstengel reassigned 
the case to Judge McGlynn (along with 
dozens of other cases from herself and 
other judges) after his appointment by 
President Trump in 2020. Although 
Brickhouse is a member of the class 
of trans inmates in Illinois prisons in 
Monroe v. Meeks, 2022 WL 3255100 
(S.D.Ill., Feb. 7, 2022), which is pending 
before Judge Rosenstengel, Brickhouse 
seeks damages and the class was 
certified only for injunctive relief under 
F.R.C.P. 23(b)(2). [Note: Nine months is 
a long time for screening, particularly 
by Judge Rosenstengel, but this writer 
surmises that prisoner cases seeking 
only damages may be triaged.]

IOWA – Last month, Law Notes reported 
“Oregon Court of Appeals Opens Wide 
Door for Inmate Name and Gender 
Marker Changes,” covering Matter of 
Jondle, 2022 WL 301729, (Or. App., Feb. 
2, 2022). This month, the door is closed 
by the Iowa Court of Appeals in Carter 
v. State, 2022 WL 951077 (Iowa. App., 
Mar. 30, 2022). Unlike Oregon, which 
does not have a special name change 
provision for prisoners, Iowa precludes 
name changes for persons under a “civil 
disability,” which has been interpreted 
to preclude incarcerated people from 
changing their names. Iowa Code § 

674.1; Iowa Op. Att’y Gen. 518, 1974 WL 
353763 (1974). The nine Iowa Court of 
Appeals judges sit in three-judge panels. 
Chief Judge Thomas N. Bower wrote 
the unanimous opinion for himself 
and Judges Mary Tabor and Mary L. 
Chicchelly. Plaintiff Carter, who began 
transition during her 25-year sentence 
for sex offenses involving minors, 
wanted to change her first name from 
Phillip to Abigail. She claimed that the 
denial of her name change constituted 
cruel and unusual punishment under 
the federal and state constitutions, given 
her gender dysphoria. The court found 
that refusal to change Carter’s first 
name was not shown to be “objectively 
harmful enough” to satisfy the first 
prong (“seriousness”) of the Eighth 
Amendment standard. The Iowa DOC 
was allowing Carter to transition, to 
present as a woman, and to use Abigail 
and female pronouns informally in the 
prison. It refused, however, to change her 
name on her official commitment papers 
– hence the lawsuit. Carter offered only 
her own testimony and said she has been 
so distressed from gender dysphoria 
in the past that she had attempted 
castration. But she failed to connect her 
self-harm with the name issue. Carter 
presented evidence from the DSM-V, 
and literature from studies about the 
“clinical significant distress” of denying 
a name change. The court noted that 
she did not present any mental health 
evidence from a professional about the 
stress caused to her by denial of a name 
change. The court wrote: “Carter is in 
therapy and could have offered—but did 
not—her therapist’s expert testimony 
about the effect of the use of Carter’s 
legal name on her mental and emotional 
state, which may have provided a more 
objective view of whether the use of 
Carter’s legal name rose to the level of 
cruel and unusual punishment.” The 
court found that statutory claims issues 
had not been preserved by raising them 
below, citing Bostock v. Clayton County, 
140 S. Ct. 1731 (2020), and Good v. Iowa 
Dep’t of Hum. Servs., 924 N.W.2d 853, 

856 (Iowa 2019) (which required Iowa 
Medicaid to cover gender confirmation 
surgery). The court thus leaves open the 
door a bit for a petitioner with a different 
record. Carter was represented by Dirks 
Law Firm (Ames). 

MARYLAND – Transgender plaintiff 
Amber Maree Canter was a prisoner 
in general population in a men’s prison 
in Maryland when she was assaulted 
by corrections officers in Canter v. 
Schoppert, 2022 WL 684121 (D. Md., 
Mar. 7, 2022). The fact that Canter is 
trans appears to be incidental to the 
case. She does not raise it as motive for 
a bias crime or otherwise rest her claims 
on her transgender status. Briefly, she 
had a dispute about her breakfast tray, 
which she said did not comply with her 
medical diet. Her complaints escalated 
to her refusal to remove her hand from 
the food tray slot, whereupon one or 
more officers activated the automatic 
“closer,” pinning her hand in the metal. 
They then allegedly repeated this assault 
several times – and it was all caught 
on video. We report it because of what 
happened following this event. Canter 
had difficulty getting the attention of 
supervision to make a complaint. Other 
inmates, cisgender men on her tier, put 
their hands in their own food slots in a 
sympathy action until a captain came 
to the cellblock. It is nice to report this 
kind of comradery. This damages case 
is six years old, but there have been 
criminal investigations/proceedings as 
a result of the event. Previously, U.S. 
District Judge George J. Hazel (Obama) 
allowed the principal claims of excessive 
force to proceed. In the instant decision, 
he allows battery under state law to go 
forward, but he finds Canter has failed 
to show egregious mental distress 
necessary to raise a jury question under 
Maryland law on intentional infliction 
of emotional distress. He finds factual 
issues on retaliation (for her suing) 
preclude summary judgment. Among 
these are: whether defendants persuaded 
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another inmate to impersonate Canter 
and file dismissal papers with the 
court; and whether anyone can rely on 
qualified immunity. From this vantage 
point, without reviewing the whole 
file in detail, it is difficult to see how 
the Maryland Attorney General can 
represent all defendants, but that is the 
case so far. Canter is represented by 
Ballard Spahr, LLP (Baltimore). 

NEVADA – This is at least the third 
time that Law Notes has reported on the 
lawsuits brought by HIV-positive inmate 
Lance Reberger claiming deliberate 
indifference to his serious health care 
needs. The disputes have focused on 
dispensing medication as ordered. U.S. 
District Judge Miranda Du (Obama – 
now Chief Judge) found that Reberger’s 
claims presented ‘imminent danger” 
within the exception to the “three 
strikes” bar of the Prison Litigation 
Reform Act in Reberger v. Koehn, 2018 
U.S. Dist. LEXIS 186658 (D. Nev., 
October 31, 2018). Later, Senior U.S. 
District Judge Robert C. Jones (George 
W. Bush) imposed a “three-strikes” bar 
in another case, but he was reversed by 
the 9th Circuit in Reberger v. Dzurenda, 
2020 U.S. App. LEXIS 25577 (9th Cir., 
Aug. 12, 2020). Now, Reberger has a 
case before U.S. District Judge Jennifer 
A. Dorsey (Obama), raising similar 
issues. In Reberger v. Minev, 2022 
WL 887325 (D. Nev., March 25, 2022), 
Judge Dorsey enters a preliminary 
injunction that Reberger receive his 
HIV medication “on a regular regimen 
. . . subject to monitoring, adjustment, 
and as necessary, substitution, by 
NDOC medical staff and their 
externally contracted clinicians. A 
regular regimen includes, but is not 
limited to, any medication ordered and 
provided to Reberger on time, without 
missed doses or delay, that effectively 
treats his condition.” She orders the 
Nevada DOC to file a sealed report 
stating how this has been accomplished 
by April 30, 2022. She declines to 

order specific medication (Descovy), as 
Reberger requested. Judge Dorsey also 
denies defendants’ motion to dismiss, 
based on conclusory allegations that 
Reberger has manipulated and falsified 
his medical records and condition. 
She finds that defendants’ “bald 
speculation” underscores the need for 
“regularization” in Reberger’s HIV 
treatment. It would behoove defendants 
to take a hint.

NEW YORK – This is a case about an 
officer’s leaving his post unattended 
with knowledge that inmates housed 
in an open 80-bunk area on Rikers 
Island were planning to assault a gay 
inmate. U.S. District Judge George B. 
Daniels accepts U.S. Magistrate Judge 
Gabriel Gorenstein’s recommendation 
that summary judgment be granted to 
one defendant officer and to the City 
of New York but that it be denied to the 
remaining officer (Drummond, who 
left his post), in Gordon v. Drummond, 
2022 WL 884971 (S.D.N.Y., Mar. 25, 
2022). Drummond objected; Gordon did 
not. Drummond allegedly told inmates 
in the dorm that Gordon was gay and 
facing child molestation charges and 
left his post, without obtaining an 
officer to cover the post, knowing that 
the inmates had been incited to harm a 
gay inmate. He claims he did not know 
it was to be Gordon. The first defense 
is that Gordon failed adequately to 
exhaust his administrative remedies 
under the Prison Litigation Reform 
Act [“PLRA”]. This is an affirmative 
defense. Grullon v. City of New Haven, 
720 F.3d 133, 141 (2d Cir. 2013). Judge 
Daniels found that defendants failed 
to meet it. Gordon produced a copy of 
one of two grievances and references to 
his complaints in defendants’ housing 
transfer records. Defendants said they 
could not locate any grievances and 
could not explain why their own records 
had references to them. Defendants 
failed to meet their burden on failure to 
exhaust. On the merits, it is not relevant 

that Drummond did not know that 
Gordon was the target (although there is 
circumstantial evidence that he did). It is 
deliberate indifference to a specific risk, 
not to a specific inmate, that is key to 
liability under Farmer v. Brennan, 511 
U.S. 825, 834 (1994); Darnell v. Pineiro, 
849 F.3d 17, 29 (2d Cir. 2017). “There 
is admissible evidence in the record 
from which a reasonable juror could 
conclude that Defendant Drummond’s 
conduct was reckless and showed 
deliberate indifference to Plaintiff’s 
conditions of confinement . . . , that a 
homosexual inmate would be attacked, 
and that Defendant did not believe the 
threat was empty.” The law in this area 
is “clearly established,” and Drummond 
is not entitled to qualified immunity. 
Compare the Tenth Circuit’s treatment 
of a protection from harm complaint 
in an article on Rios, this issue of Law 
Notes.

PENNSYLVANIA – U.S. District Judge 
Cathy Bissoon (Obama) rejected the 
Report and Recommendation of U.S. 
Magistrate Judge Patricia L. Dodge 
in Jubeck v. Harper, 2022 WL 911760 
(W.D. Pa., Mar. 28, 2022), and allowed 
openly gay prisoner Derrick Jubeck to 
proceed in his protection from harm 
case. The assailant in this case, an inmate 
named Mitchell, was known to harbor 
intense anti-gay sentiment and had 
previously assaulted two gay men. The 
facts that Jubeck is openly gay and that 
Mitchell has this history caused Jubeck 
to plead that an attack against him by 
Mitchell was a “virtual certainty.” Judge 
Bissoon applied Farmer v. Brennan, 
511 U.S. 825, 842 (1994), noting that it 
was ‘irrelevant” that some defendants 
were absent from the prison on the day 
of the attack, since their indifference 
in allowing the comingling was the 
cause of the attack and the risk was 
obvious, given Mitchell’s history. She 
writes: “Defendants knew both that 
(1) Plaintiff is an openly gay man and 
(2) that the prior assaults were due to 
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Mitchell’s aversion to gay men.” She 
also castigates the Magistrate Judge, 
albeit in a footnote: “That Plaintiff is an 
openly gay man . . . is not included in the 
R&R. This omission is critical because 
the inferences drawn from Plaintiff’s 
sexual orientation, when coupled with 
Mitchell’s alleged homophobia, provide 
the factual enhancement that nudges 
Plaintiff’s failure to protect claim 
‘across the line from conceivable to 
plausible.’” Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 570 (2007). Compare the 
Tenth Circuit’s abysmal treatment of 
similar facts involving a federal prisoner 
(Rios) in an article appearing this month 
in Law Notes. Jubeck was represented 
by Barth & Associates (Pittsburgh).

WISCONSIN – Transgender inmate 
Denzel Samonta Rivers sued eleven 
defendants who failed to protect her 
from sexual assault in the shower 
when she had a “shower alone” order 
in Rivers v. Burns, 2022 WL 767888 
(E.D. Wisc., Mar. 14, 2022). Senior 
U.S. District Judge J. D. Stadtmueller 
(Reagan) allows her to proceed against 
two officers on Eighth Amendment 
protection from harm claims. [Note: 
Rivers is a male to female transgender 
person, who has not stated a gender 
pronoun preference. Judge Stadtmueller 
“defaults” to “them/theirs.” This writer 
defaults to “her/hers.”] At first, Rivers 
was in segregation, then she was moved 
to general population with a shower 
alone restriction posted “in the sergeant 
cage.” Rivers told defendant Larson that 
she was being harassed. He promised 
to “move” her, but he never did. On the 
day of the assault, defendant Lambert 
opened Rivers’ cell door for congregate 
showers despite the restriction, 
whereupon she was assaulted in the 
shower by a gang member, C.H. Rivers 
required medical and dental treatment. 
Judge Stadtmueller dismisses nine of the 
defendants, who were not involved in the 
failure to protect or who took steps to 
protect, such as granting and posting the 

“shower alone” order. For now, Larson 
stays in the case for not responding 
as promised to the complaints of 
harassment, and Lambert remains for 
opening the cell door for congregate 
showering. Judge Stadtmueller grants 
Rivers’ motions to redact the name of 
her assailant to initials (unclear if they 
are the actual initials or a placeholder) 
and to instruct defense counsel to use 
the initials in all publicly filed papers. 
Most of the substance of the opinion 
concerns Rivers’ request for the court 
to “appoint” counsel. It is the most 
thorough treatment of this issue this 
writer has seen, but it focuses mostly on 
Seventh Circuit law. In the end, Judge 
Stadtmueller denies counsel, in part 
because the case is relatively simple and 
in part (this writer surmises) because 
Rivers was sophisticated enough to seek 
a protective order about her assailant. 
Rivers has also been moved to a new 
prison, so her injunctive claims are 
moot. A twenty-page pro se pamphlet 
from the Clerk of Court for the E.D. 
Wisconsin is attached to the opinion. 
It covers common questions, rules 
(including local rules), common terms 
(glossary), how cases proceed, filing, 
service, motions to dismiss, discovery, 
compelling discovery, summary 
judgment, legal assistance available to 
indigents throughout Wisconsin (with 
contact information), internet filing, 
and mediation. This publication is 
now accessible nationally through any 
PACER access point. Judge Stadtmueller 
orders the remaining defendant to 
answer within 60 days but to file any 
motions about exhaustion under the 
Prison Litigation Reform Act within 45 
days. This writer has not previously seen 
such a short leash on PLRA exhaustion.

WISCONSIN – Pro se transgender 
inmate Melissa Balsewicz won a 
protection from harm case in the 
Seventh Circuit, reversing U.S. District 
Judge J.D. Stadtmueller (Reagan) in 
Balsewicz v. Pawlyk, 963 F.3d 650, 653 

(7th Cir. 2020). That case settled. Now, 
Balsewicz alleges that prison officials 
are retaliating against her for that case 
by verbal harassment and voyeurism 
(watching her shower) – and retaliating 
again for her complaints about the 
retaliation, in a continuing spiral. 
In Balsewicz v. Moungey, 2022 WL 
671373 (E.D. Wisc., Mar. 7, 2022), Judge 
Stadtmueller screens her new complaint. 
Although staff voyeurism is prohibited 
by the Prison Rape Elimination Act 
(28 C.F.R. § 115.6), which defines 
“sexual abuse” to include “voyeurism,” 
Judge Stadtmueller applies the usual 
“no stand-alone cause of action” to 
PREA claims, since voyeurism and 
verbal abuse, without more, have 
not been held to violate the Eighth 
Amendment. He allows the retaliation 
claims to proceed against most of the 
defendants, which would include biased 
processing of her PREA complaints 
if that were done in retaliation. Since 
Seventh Circuit standards for First 
Amendment retaliation require only 
that retaliatory animus be “a factor” 
in challenged conduct (and perhaps 
having been burned once with this 
plaintiff on appeal), Judge Stadtmueller 
permits discovery to show how much 
involvement the remaining defendants 
had in the allegedly retaliatory conduct. 
He gives them tight imitations on an 
answer and on filing an exhaustion 
defense under the Prison Litigation 
Reform Act. He also attaches a lengthy 
pro se packet to the decision. See 
more detailed discussion of his similar 
actions in Rivers under “Wisconsin” in 
this issue of Law Notes.

LEGISLATIVE & 
ADMINISTRATIVE  NOTES
By Arthur S. Leonard

FEDERAL – On March 15, President Joe 
Biden signed into law the much-delayed 
reauthorization of the Violence against 
Women Act, which was allowed to lapse 
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during the prior administration when 
Republican majorities refused to pass 
it through Congress. Among changes 
from the prior law were the addition of 
a grant program dedicated to initiatives 
to deal with LGBTQ domestic violence 
and sexual assault survivors, according 
to a statement from the National LGBTQ 
Task Force. At a ceremony celebrating 
the enactment, President Biden stated, 
“No one, regardless of gender or sexual 
orientation, should experience abuse. 
Period. And if they do, they should have 
the service and support to get through it, 
and we’re not going to rest.” 

FEDERAL – The New York Times 
reported on March 30 that the U.S. 
Department of Education is on the verge 
of publishing a proposed regulation 
under Title IX of the Education 
Amendments Act which will implement 
President Biden’s Day-One Executive 
Order directing federal agencies to 
apply the Supreme Court’s ruling in 
Bostock v. Clayton County to all federal 
laws banning discrimination because 
of sex. According to the Times report, 
a draft of the proposed regulation, 
which would reverse the position taken 
by the Trump Administration, would 
expressly state that Title IX applies 
to discrimination “on the basis of sex 
stereotypes, sex-related characteristics 
(including intersex traits), pregnancy or 
related conditions, sexual orientation, 
and gender identity.” In addition, the 
proposed regulation will reformulate 
rules governing how educational 
institutions are supposed to deal with 
sexual harassment and sexual assault 
complaints. The Trump Administration 
had overturned Obama Administration 
regulations, making it more difficult 
to impose discipline on those accused 
of sex-related misconduct; the new 
regulations are expected to rebalance 
the rules, although final wording 
won’t be known until the proposed 
regulation is published for public 
comments, probably during April. 

The new regulations, once adopted, 
would have the force of law, and could 
arguably preempt the dozen state laws 
restricting or barring transgender girls 
from participating in scholastic sports 
consistent with their gender identity.

FEDERAL – On March 31, the U.S. 
Department of State announced 
that effective April 11 applicants 
for passports will have the option of 
seeking an X designation instead of M 
or F if the applicant identifies as non-
binary. Last spring the government 
settled the Zzyym case, brought 
by Lambda Legal, by issuing Dana 
Zzyym an X passport after years of 
litigation, and committing to change 
the necessary forms and computer 
software to accommodate non-binary 
identification. Announcements by the 
Biden Administration went further, 
however, indicating that changes are in 
process through-out the government to 
incorporate non-binary options in all 
situations where a gender designation 
has been required. Indeed, one change 
will be to the format of Social Security 
cards, which at present do not have a 
gender specification but will in future, 
including X for non-binary. In honor of 
Transgender Day of Visibility, President 
Biden met with transgender Americans 
in the White House. Also on March 
31, Assistant Attorney General Kristen 
Clarke sent a letter (released to the 
public through the Justice Department’s 
website) to all state attorney generals, 
reminding them of the federal 
constitutional, statutory and regulatory 
protections for transgender people, 
pointing out that the increasing number 
of states attempting to interfere with the 
provision of gender-affirming care to 
minors are violating several provisions 
of federal law. As lawsuits are filed 
challenging such laws and policies, the 
Justice Department will be filing amicus 
briefs on behalf of plaintiffs. The Justice 
Department reiterated prior statements 
that under the Equal Protection Clause 

of the 14th Amendment, any state 
policy that discriminates based on 
gender identity is subject to heightened 
scrutiny, which requires the state to 
provide an “exceedingly persuasive” 
reasons for discriminating on this 
basis. The letter noted court decision 
at the federal appellate level applying 
heightened scrutiny in gender identity 
discrimination cases. The letter also 
invoked Section 1557 of the Affordable 
Care Act, Title IX of the Education 
Amendments of 1972, the Omnibus 
Crime Control and Safe Street Act 
of 1968, and Section 504 of the 
Rehabilitation Act of 1973. 

ARIZONA – On March 30, Republican 
Governor Doug Ducey signed into law 
two anti-transgender bills: According 
to Advocate.com, “Arizona Senate Bill 
1138, bans gender-affirming surgery 
for trans minors” and “Arizona Senate 
Bill 1165, bars trans girls and women 
from participating in female sports in 
grades K-12 or colleges and universities, 
in either public schools or private ones 
whose students or teams compete 
against public schools.”

FLORIDA – Governor Ron DeSantis 
signed the Parental Rights in Education 
Act into law on March 28. Popularly 
dubbed as the “Don’t Say Gay Law,” 
it prohibits discussion of sexual 
orientation or gender identity in Florida 
public schools in grades K through 3, 
and limits discussion on such topics 
based on “age appropriateness” (which 
is left vague in the statute) from grades 
4 and up. It doesn’t apply to higher 
education institutions. It reflects a 
judgment by a majority of the Florida 
state legislators and the governor that 
it is never age-appropriate to discuss 
these subjects in public schools for 
students in the prohibited age groups. 
Parents are empowered to sue teachers 
and schools for alleged violations. Since 
the notion of “age appropriate” seems 
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very subjective, a lawsuit aimed at 
invalidating that part of the law on due 
process grounds might be successful. 
On March 31, Equality Florida and 
others filed an 80-page complaint in 
the U.S. District Court for the Northern 
District of Florida, challenging the new 
law’s constitutionality under the 1st 
and 14th Amendments and Title IX of 
the Education Amendments of 1972. 
Plaintiffs are represented by Roberta 
Kaplan’s firm, Kaplan Hecker & Fink 
LLP (NYC), the National Center for 
Lesbian Rights, and Florida local 
counsel, Elizabeth Schwartz of Miami. 
The case was assigned to U.S. District 
Judge Allen Winsor, a Federalist Society 
members who served as Solicitor 
General of Florida under Governor 
Rick Scott, who appointed him to the 
Florida Court of Appeals, where he 
was serving when President Donald 
Trump appointed him to the district 
court. (Cases in U.S. District Court are 
assigned by a random process.) 

INDIANA – On March 21, Indiana 
Republican Governor Eric Holcomb 
vetoed a measure that would have 
prohibited transgender girls from 
competing in scholastic women’s sports. 
His letter to legislators explaining the 
veto stated that “the presumption of the 
policy laid out in H.E.A. 1041 is that 
there is an existing problem in K-12 
sports in Indiana that require further 
government intervention” relating to 
fairness in competition, but, he wrote, 
“After thorough review, I find no 
evidence to support either claim even 
if I support the overall goal.” It was 
widely predicted that the legislature 
would override the veto. Such bills have 
been enacted in Alabama, Arkansas, 
Florida, Idaho, Iowa, Mississippi, 
Montana, South Dakota, Tennessee, 
Texas, and West Virginia, even though 
there were few if any transgender girls 
attempting to participate in competitive 
women’s sports in those states at the 
time of passage. 

IOWA – Early in March, Iowa Governor 
Kim Reynolds signed into law HF 2416, 
which bans transgender girls and women 
in the state from competing in sport 
consistent with their gender identity, 
as reported by Iowa Public Radio on 
March 3. The new law applies to all 
public and private K-12 schools, as well 
as community colleges and institutions 
of higher education affiliated with 
the NCAA and NAIA. It purports to 
protect Cisgender girls and women 
from unfair competition, but makes no 
distinction between transgender women 
who transitioned prior to the onset of 
puberty and those whose transition was 
more recent, and, as described by the 
governor, is intended to protect women 
from competition with men. Transgender 
girls and women who want to compete 
in athletics must compete against men, 
regardless of any such distinctions. 
Fair? Opponents of the measure expect 
it to be challenged in the courts under 
Title IX, which has been construed by 
the Obama and Biden administrations 
and many federal courts consistent with 
the Supreme Court’s Title VII ruling in 
Bostock as prohibiting discrimination 
based on gender identity in educational 
institutions that receive federal funding 
(which is virtually all the public 
educational institutions).

OKLAHOMA – On March 30, Governor 
Kevin Stitt signed into law Senate Bill 2, 
the “Save Women’s Sports Act,” which 
forbids students from participating in 
sports competition in any gender other 
than the one identified at their birth. 
The same measure passed the lower 
house last year but stalled in the Senate. 
It was recently revived and past by the 
overwhelming Republican majority. 
The bill takes no account of differences 
in athletic ability depending on when 
and how a transition process occurs, 
effectively treating all transgender girls 
and women as presenting a threat of 
unfair competition to cisgender women 
regardless of individual differences. 

SOUTH DAKOTA – H.B. 1012, “An 
Act to protect students from critical 
race theory,” was signed into law on 
March 30 by South Dakota Governor 
Kristi Noemi. Despite its title, the actual 
legislative language is rather anodyne, 
presents a superficial understanding of 
“critic race theory,” a subject which has 
never been part of the curriculum of 
schools in South Dakota. The purported 
purpose of the measure is to prevent 
educational institutions in the state 
from teaching students that members 
of particular groups are inherently 
superior or inferior to others due to their 
group membership, or should feel guilt 
or shame for the discriminatory sins of 
past generations. 

TENNESSEE – Last year, Tennessee 
legislated against transgender girls 
participating in scholastic sports 
competition. A measure is now 
progressing through the state legislature 
that would give “teeth” to the law, 
according to the measure’s sponsors, 
by threatening to cut off state funding 
for any school district that allows 
transgender girls to compete with 
cisgender girls in sports. Another 
proposed measure would extend the ban 
to the college level. 

UTAH – On March 25, Utah legislators 
voted to override Republican Governor 
Spencer Cox’s veto of a law slated 
to go into effect July 1 that bans 
transgender girls from participating 
in girls’ scholastic sports competition. 
Legislators had been meeting with 
LGBT groups on a potential compromise 
under which a commission of experts 
would be appointed to evaluate on an 
individual basis whether a particular 
transgender girl could fairly compete 
with cisgender girls, but a deadlock in 
negotiations resulted in the introduction 
of a bill imposing a categorical ban 
in the closing hours of the legislative 
session. The governor objected to 
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the bill on substantive and economic 
grounds, noting that the inevitable 
lawsuits would impose severe financial 
burdens and that the measure would be 
unfair to those transgender girls who 
could fairly compete due to the nature 
and progress of their transition. He also 
noted the issue of suicidal tendencies of 
transgender youths denied equal access, 
and premised his veto as an attempt to 
save lives. The bill passed without a veto-
proof majority, but enough Republicans 
who voted no were persuaded to switch 
their votes for the override, which was 
accompanied by passage of a bill to 
provide state funding for defending 
lawsuits. 

LAW & SOCIETY NOTES
By Arthur S. Leonard

MARRIAGE EQUALITY – Keeping up 
with marriage equality developments 
around the world is daunting, as the 
issue is “in play” either in the courts or 
the legislatures – or both – in numerous 
jurisdictions. The best way to keep 
current is to consult the frequently 
updated blog established by journalist 
Rex Wockner. The current URL for this 
is https://wockner2.blogspot.com/2022/. 
Journalists and legal scholars seeking 
to write on the issue should find it 
particularly useful. This newsletter 
attempts to highlight the most important 
developments each month in the 
International Notes section, but we are 
not as comprehensive as Wockner’s blog. 

LAW SCHOOL ACCREDITATION – The 
American Bar Association’s House of 
Delegates approved amendments to the 
accreditation standards for law schools, 
adding a requirement that schools 
provide training on bias as part of their 
curriculum and making additions to the 
required non-discrimination policies for 
law schools, including for the first time 
“gender identity or expression.” The 

ABA added “sexual orientation” many 
years ago. The accreditation standards 
do not require religiously affiliated law 
schools to adopt any non-discrimination 
policy that would contradict their 
religious creed. 

WHO APPOINTED THE JUDGES? – 
We have begun as a matter of course in 
federal cases to identifying the president 
who appointed the judges rendering 
the decision. During his single term 
President Donald J. Trump set a record 
for judicial appointments, and this has 
been much in evidence particularly 
at the district court level. We thought 
it was useful and information to note 
how the Trump-appointed judges are 
doing in handling LGBTQ-related 
cases. We leave it to our readers to draw 
conclusions. 

INTERNATIONAL NOTES
By Arthur S. Leonard

UNITED NATIONS – The United 
Nations Committee on the Elimination 
of Discrimination Against Women 
voted on February 21, 2022, to approve 
a decision finding that Sri Lanka was 
in violation of the U.N. Convention 
on the Elimination of All Forms of 
Discrimination against Women by 
maintaining a criminal prohibition on 
sex between women and failing to protect 
lesbians from violence. The decision ends 
with a list of recommendations to the Sri 
Lanka government, including repealing 
the criminal prohibition, adopting 
comprehensive anti-discrimination 
legislation that would protect lesbian, 
bisexual, transgender, and intersex 
women, and to take various steps to 
protect women from violence based 
on their sexual orientation or gender 
identity. The formal title of the decision 
is “Views adopted by the Committee 
under article 7(3) of the Optional 
Protocol, concerning Communication 

No. 123/2018,” so apparently it took 
several years for the Committee to 
investigate the claim brought by 
Rosanna Flamer-Caldera, a Sri Lankan 
lesbian. The Committee observed 
that Sri Lanka formally adhered to 
the Optional Protocol on January 15, 
2003, thus obligating itself to act on the 
Committee’s recommendations. The 
decision was released publicly on March 
23, 2022.

CUBA – NBC News reported March 
30 that proponents of a new Family 
Code in Cuba, which would allow for 
same-sex marriages, civil unions, and 
other progressive family law policies, 
is uncertain of approval in a national 
referendum scheduled for this fall. 
The news report stated that referenda 
sponsored by the government normally 
pass with an overwhelming margin, 
but political observers suggest that 
passage this time will not be so easy. 
The Catholic Church in Cuba has come 
out strongly against the government’s 
proposals. 

GUATEMALA – A bill combining 
strict abortion bans as well as bans 
on marriage equality and discussion 
of sexual diversity in schools was 
threatened with a veto by President 
Alejandro Giammattei, due to concerns 
about its constitutionality. On March 
15, the legislature voted to “archive” 
the measure rather than send it to 
the president for approval or veto. 
Associated Press, March 15.

HUNGARY – LGBT rights advocates 
are urging voters in the national elections 
on April 3 to “spoil” the portion of their 
ballot dealing with the government’s 
referendum on LGBT issues, preventing 
it from being valid. Under the law, a 
referendum is not valid if fewer than 
50% of the voters cast valid ballots. 
The government’s proposal is a grab-
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bag of anti-gay and anti-transgender 
measures that have been emphasized by 
the government in its appeal to socially 
conservative voters for their support. 

KOSOVO – The Parliament voted 
overwhelming against a measure 
proposed by the government to allow 
civil unions for same-sex partners. If 
the measure had passed, it would have 
made Kosovo the first, and so far only, 
Muslim country to provide a legal status 
for same-sex partners. Euronews.com, 
March 17.

MEXICO – Marriage Equality legislation 
was published officially early in March, 
opening up the possibility for same-
sex couples to marry in Yucatan State 
without the need to get a court order.

THAILAND – On March 29 the 
cabinet rejected a proposed marriage 
equality bill, but it will still receive 
discussion in the parliament as a result 
of introduction by a minority party. The 
cabinet is pushing a civil union bill that 
would address some of the legal issues 
arising from the lack of a marital status 
for same-sex couples, but has been 
criticized for failing to provide a truly 
equal status for same-sex couples.

UNITED KINGDOM – There were 
reports at the end of March that Prime 
Minister Boris Johnson had been 
backing away from an announced 
commitment to ban conversion therapy. 
Legislation to that effect has been tied 
up in Parliament, with arguments being 
made that a conversion therapy should 
only extend to sexual orientation, not to 
gender identity, based on the contention 
that there is research data showing that 
sexual orientation is not susceptible to 
change through conversion therapy, but 
that similar documentation is not yet 
available concerning gender identity. 

LGBT rights groups in the U.K. reacted 
with outrage to the possibility that the 
government would retreat from its 
position, and it was unclear at the end 
of March exactly where the government 
stood.

ZIMBABWE – HIV Justice Network 
reported on March 25 that Zimbabwe’s 
parliament voted to repeal its HIV-
specific criminal law, being only the 
second country in Africa to take such 
an action. Zimbabwe was also the first 
African country to pass an HIV-specific 
law. Advocates evidently convinced 
the parliament that the law was unduly 
vague and had been invoked to wrongly 
prosecute HIV-positive women who had 
likely been infected by their spouses or 
male partners. 

PROFESSIONAL NOTES
By Arthur S. Leonard

U.S. DISTRICT JUDGE ALISON 
NATHAN was confirmed by the Senate 
on March 23 for a seat on the U.S. 
Court of Appeals for the 2nd Circuit by 
a 49-47 vote. She was the second out 
lesbian to be appointed and confirm for 
a federal court of appeals seat, joining 
BETH ROBINSON, also nominated 
by PRESIDENT JOE BIDEN, who was 
previously a Vermont Supreme Court 
justice. Prior to her judicial service, 
Judge Nathan was special council to the 
Solicitor General of New York in 2010-
11, and before that worked in the White 
House Counsel’s Office during the early 
years of the Obama Administration. 
Now the 2nd Circuit has the distinction of 
being the first federal circuit court with 
an out LGBT judge, and of course the 
first to have two such judges! 

On March 25, CALIFORNIA 
GOVERNOR GAVIN NEWSOM 
appointed ANDI MUDRYK, an out 

PROFESSIONAL notes
transgender longtime disability rights 
advocate, to the Sacramento Superior 
Court. According to the San Francisco 
Chronicle, Judge Mudryk is the first 
transgender attorney in California to 
receive a governor’s appointment to 
the judiciary, and Judge Mudryk is the 
second out transgender judge in the state. 
The first, VICTORIA KOLAWKOWSKI, 
was elected by voters in Alameda 
County to the Superior Court there. 
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PUBLICATIONS NOTED

EDITOR’S NOTES

This proud, monthly publication 
is edited and chiefly written 
by Arthur S. Leonard, Robert 
F. Wagner Professor of Labor 
and Employment Law at New 
York Law School, with a staff of 
volunteer writers consisting of 
lawyers, law school graduates, 
current law students, and legal 
workers. All points of view 
expressed in LGBT Law Notes 
are those of identified writers, 
and are not official positions 
of the LGBT Bar Association 
of Greater New York or the 
LeGaL Foundation, Inc. 
Correspondence pertinent to 
issues covered in LGBT Law 
Notes is welcome and will be 
published subject to editing. 
Please address correspondence 
to the Editor via e-mail to info@
le-gal.org. 

SPECIALLY NOTED

The Williams Institute at UCLA 
Law School has published 
Volume 20 (2021) of the 
Dukeminier Awards Journal, 
an anthology of previously 
published law review articles 
deemed the most important 
of the year by the Dukeminier 
selection committee. The 
articles include “Framing 
Trans Rights” by Marie-Amelie 
George; “Privacy as Pretext” 
by Susan Hazeldean; “The 
New Maternity” by Courtney 
Megan Cahill; “Queer Sacrifice 
in Masterpiece Cakeshop” by 
Jeremiah A. Ho; and “The 
Legal Implications of Sexual 
Orientation-Detecting Facial 
Recognition Technology” by 
Phillip H.C. Wilkinson. Copies 
of the journal can be obtained 
from the Williams Institute 
through the UCLA Law School 
website. 


